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ree ae (ul) 1214 G 


m mna 
¥ 


Civil P. C. {contd.) 
Period to be counted Írom dite of decree finally 





passed (Jal) 1214 A’ 

——O. 20, R. 14 — See Ibid, S. 146 
: (Jun) 1066 

——O, 21, R. 16 — - See Ibid, ‘S. 146 
(Jun). 1066 

——O, 21, R. 94 — See Ibid, S. 66 

(Jul) 1165 A 
O. 22, Rr. 8, 4, 11; O. 41, R 22 — 
Cross- appeals _~ Substitution of Tegal represen- 
tatives of deceased appellant’ — Omission to 
‘bring them on record in cross-appeal — Effect.: 
AIR 1981 Mad 277, Overruled (Aug) 1893 


~—O. 22, R. 4 — See Ibid, O. 22, R. 





; ' Aag anes 
. —0O. 22, R. 11 — See Ibid, O. 

; “Gu 308 
+O, 23, R. 1 — ‘See ‘Constitution of India, 
Art. 186 | (May) 855 

: 27; R. 4 — See Ibid, S. 2 (7) 
(Nov) 1871 A. 

OTR Bat oe es a 

(Nov) 1871 B 


—-—-O. 37, R. 2 (8) — See Houses and Rents 
= Delhi Rent Control Act (1958), S. 14A 

(Mar) -460 E 
—0, 87, R. 3 (1). — See Houses, and Rents 
— Delhi Rent Control Act (1958), S. 14A 


Man 460 E 
——O, 40, R. 1 — See Ibid, S. 6 

Scrat) ne A 
——O, 4], R. 22 — See Ibid, O. 22, R. 


(Aug) igoa 
-——0O. 41, R. 23 — See Constitution of India, 
Art. 136, ` (Jan) es B 


———-O. 41, R. 27 — Additional evidence by ap- 
nellate court — High Court requiring such: evi: 
dence for enabling it to pronounce judgment — 

Supreme. Court cannot interfere . 


` (Mar) 558 E 
EET ai R. 1 — See Constitution of India, 
Art. 22 ; $ (Jun) 1047 


Civil ost senulauets (1920), Arts, 4, 459 
(c) Gi) — Scope — Art. 4 has-nothing to do 
with the tenure of service or .on Government's 
power to cut down or increase tenure of service 
by amending or altering Art. 459 (c), (ii) 

(Oct) 1717 
Art, 459 (c) (iif) — See Ibid, Art. 4 

(Oct) 1717 


Civil Services —- Appointment — See Constitu 
tion of India, Art. 16 (1) 
——_Compulsory retirement — See Constitution 





‘of India, Art. 311 








Temporary Government servant — Terni- 
nation of services — See Constitution of India, 
Arts. 811, 14 

‘Termination of services —— Temporary Gov- 
ernment servant — See Constitution of India, 
Arts. 311, 14. 

Companies Act (1 of 1956), 5. 2 (29 — See 
Ibid, S. 892 (Apr) 734 B 


+ Ss. 985, 237; 243, -439 —. Expression ‘may’ 


in Section 235 -— Connotation of — Investiga- 
tion on complaint under Ss. 285/237 — Scope 
of — Intention of legislature discernible from 
S. 243. AIR 1969 Cal 863, Reversed 

{Tun} 1038 


—-—5S. 287 — See Ibid, S. 235 Tun) 1038 
———S, 243 '— See Ibid, S. 235 (Jun) 1038 
—S. 391 — See. Ibid, S. 392° f 

id (Apr) 784 A 
Ss. 892, 391 — Application. under S: 392 
_ Locus standi — Expression “on the. applica- 
tion of any person interested in the | affairs of 


-i u he 
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Companies Act (contd.) 


Company — During winding up of subsidiary 
Company schene of arrangement of holding 
Company sanctioned — Application for modi- 
fication of scheme — Applicant claiming to be 
transferee of holding Company’s shares but 


not registered as member — He has locus standi 
to move application. 1978 Tax LR 1669 
Reversed (Apr) 784 A 
Ss, 892, 2 (29) — Power of modification of 
scheme — ‘Modification’, meaning of — Sub- 
stitution of sponsor or propounder of sanction- 
ed scheme of arrangement — Whether ‘modi- 
fication? — Court if can do it. 1978 Tax LR 
1669 (Delhi), Reversed : (Apr) 784 B 


—— 5. 489 — See Ibid, S. 235 (Jun) 1038 
Conduct of Election Rules (1961), R. 22 — 
Ballot papers printed in Hindi — Point raised 
before High Court and repelled — Held, that 
on material it was not possible to hold that 
the result of the election had been materially 
affected by the irregularity (Oct) 1617 B 
Rule 94A See Representation of the 
People Act (43 of 1951), S. 83 (1), Proviso 
(Feb) 234 B 
Form 25 See Representation of the 
People Act (43 of 1951), S. 88 (1), Proviso 
(Feb) 234 B. 
Constitution of India, Pre. — Addition of word 
“socialist” in Preamble by 42nd Amendment — 
Effect — Concept of Socialism and interest of 
private sector — Conciliation between while 
determining validity of a statute (Jan) 25 B 
-——Arts. 12 and 14 International Airport 
Authority is State Acceptance of ‘tenders 
called for running restaurant and snack bars 
(Oct) 1628 B 











——Art. 14 — See also 


(1) Ibid, Art. 12 
(2) Ibid, Art. 16 
(3) Ibid, Art. 186 (May) 855 
(4) Delhi, Himachal Pradesh and Andaman 
and Nicobar Islands Civil Service Rules 
(1965), R. 29 (ful) 1186 B 
(5) Employces Provident Fund and Miscella- 
neous Provisions Act (1952), S. 14-B 
(Noy) 1803 A 


(6) Kerala State and Subordinate Service 
Rules (1958), Part I, R. 2 (16 
(Jun) 1060 
(7) Municipalities —- Punjab Municipal Cor- 
poration Act (42 of 1976), S. 90 : 
(Feb) 821 D 
` (8) Municipalities — Punjab Municipal Cor- 
poration Act (42 of 1976), S. 90 (5) 
(Feb) 231 B 
(9) Rice Milling Industry (Regulation) Act 
(1958), Pre. (Feb) 314 C 
(10) W. B. Oriental Gas Company Act (15 of 
1960), S. 8 (1) (b) _ (Feb) 248 B 
——Arts. 14, 15 (1), 16 (1) — Scope The 
Articles form part of the same constitutional 
code of guarantee and supplement each other 
: (Mar) 429 G 
Art. 14 — Whether provisions of Special 
Courts Bill 1978 offend Art.-14 
(Mar) 478 K 


Arts, 14 and 15 — Essence of Art. 14 — 
Admission to Medical Colleges —-_ Linkage of 
division of seats with registered student-strength 
— Whether discriminatory (May) 765 A 

——Art, 14 — M. P. General Sales Tax Act 
(2 of 1959), S. 46 —. Different procedures pre- 


(Oct) 1628 B 
(Mar) 429 A, D 














Constitution of India (contd.) 
to prosecute assessee in criminal court — Pro- 
visions of ‘Act are not invalid. Misc, etn. 
No. 85 of 1969, DJ- 16-3-1971 (Madh Pra), 
Reversed (Sep) 1538 B 
Arts. 14, 19, 21 Prevention of Food 
Adulteration Act (1954), Ss. 7, 16 — Secticns 7 
and 16 are not unconstitutional (Nov) 1867 
Arts. 14 and 16 — Sex discriminatim — 
Female employees in Government service — 
Provision requiring permission before marriage 
and denial of right to employment to merried 
woman — Both requirements are discriminatory 
(Nov) 1868 


om Art, 14 — Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partition) and The 
Kerala Joint Hindu Family System (Abo-ition) 
Amendment Act (15 of 1978), Ss. 4, 5, 3 — 
Validity —- Not invalid (Dec) 1918 
Art. 15 — See Ibid, Art. 14 (May) 765 A 
Art, 15 (1) — See Ibid, Art. 14 

(Mar) <29 G 














Art. 16 — See also 


(1) Ibid, Art. 14 (Nov) 1868 
(2) Ibid, Art. 235 (Fel) 228 
(8) Delhi, Himachal Pradesh and Andaman 


and Nicobar Islands Civil Service Rules 
(1965), R. 29 (Jul) 1186 B 

(4) Kerala State and Subordinate Service Rules 
(1958), Part I, R. 2 (16) (Jun) 1060 
Arts. 16, 14, 311, 226 — Temporary gov- 
ernment servant — Termination of service with- 
out any reason — Administrative orders — Ne- 
cessity to disclose reasons (Mar) 429 A 
———-Arts. 16, 14, 811 — Master and servent — 
Applicability to Government servants 
f (Mar) 429 D 


--Arts, 16 and 32 — Delhi Higher Judicial 
Service Rules (1970), R. 6 (8) Petitóner’s 
right to seniority determined in accozdance 
with R. 6 (3) — High Court altering it on in- 











correct interpretation of R. 6 (8) —  Viative 
of Art. 16 (Dec? 1900 
Art, 16 (1) — See also Ibid, Art. 1¢ 
(Mar) 429 C 
Art. 16 (1) — Expression “appointment” 
~~ Includes termination of or removal from 
service’ — “Matters relating to employment” — 
Meaning of (Mar) 429 B 
Art. 19 —- See 





(1) Ibid, Art. 14 (Nov) 1867 

(2) Ibid, Art, 22 (Dec) 7925 C 

(3) Municipalities — Punjab Municipal Cor- 
poration Act (42 of 1976), S. 90 


(Feb) 821 D 
—weArt. 19 (1) (g) — See also 
(1) Industrial Disputes Act (14 of 1947), Sec- 


tion 25-0 (Jan: 25 G 

(2) Payment of Bonus Act (21 of 1965-, S. 10 
(Feb) 233 

(3) Rice-milling Industry (Regulation) Act 
(1958), Pre. (Feb) 314 C 


-~~-Arts, 19 (1) (g), (f) and (6) and 31 — 
Right to carry on business —- Includes cight to 
close it down — Right to close down business 
cannot be placed at par as high as right not to 
start and carry on business at all (Jac) 25 A 
Art. 19 (1) (2), (6) Refusal of licence 
for meat shop by io gases — Whec-her ir 
fringemént of fundamental right 

(Mar) 418 


Arts. 19 (1) (g) and 301 — Punjab Excise 

Act (1 of 1914) ‘(as amended by Punjab Excise 

(Delhi Amendment) Ordinance (1979) ) — Spe 

cial duty on import of country liquer inte 

Delhi — Imposition of, does not constitute un- . 
as ee ge, . y ied T emacs 
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Constitution of India (contd.) 
——Art. 20 ip ~~ See also Prevention of Cor- 
ruption Act (1947), S. 5 (1) (d) (e) ; 
(Apr) 602 A 

——Art. 20 (1) — Ex post facto legislation — 
Power to legislate retrospectively — Does not 
include creation of new offence with retrospec- 
tive effect : (Apr) 602 B 
Art. 21 — See also Ibid, Art. 14 

(Nov) 1867 
Art, 2] — Whether provisions of Special 
Courts Bill 1978 contravene Art. 21 








(Mar) 478 L 





-Art, 21 ~~ Speedy trial is part of funda- 
mental right to life and liberty (Aug) 1860 B 
Art. 21 — Undertria] prisoners — Deten- 
tion in jail for period longer than what they 
would have been sentenced if convicted is il 
legal as being in violation of Art. .21 

(Aug) 1869 A 
Arts, 21 and 39-A -—~ Free legal service to 
indigent and poor accused — Implicit in 
guarantee under Art. 21 — Also emphasised in 
Art. 89-A as a directive principle 

(Aug) 1369 B 
Art, 21 — Undertrial prisoners in detention 
for period longer than the maximum term — 
Art. 21, if violated: (Aug) 1377 A 











——Art. 21 — Detention of undertrial prone 
‘for more than sentence period —— Illega 
(Nov) 1819 


——Art. 22 —. See also 

(1) Public Safety — Conservation of Foreign 
Exchange and Prevention of Smuggling 

Activities Act (52 of 1974), S. 8 (b 
(Mar) 420 A 
. (2) Public Safety —- Conservation of Foreign 
Exchange and Prevention of Smuggling 

' Activities Act (1974), S. 11 


(Dec) 1953 A, B 
(3) Public Safety — È & K. Public Safety 
Act (6 of 1978), S. 8 
(3) _(b) 


() (d G) and 
(Dec) 1925 4 
—Art. 22 — Right of accused to be provided 
with lawyer by State — Nature of 
: (Aug) 1877 C 
——Arts. 22, 19 ~- Preventive detention — 
Law relating to and action thereunder. must 
satisfy requirements of both Arts. 19 and 22 
(Dec) 1925 C 
Art. 22 —. Preventive detention — Grounds 
of — Factual allegations vague and irrelevant 
— Detention invalid ‘ (Dec) 1925 D 
.——-Art. 22 (5) — Detention under COFEPOSA 
— Right of representation against — Grounds 
of détention specific —— Name of intelligence 
officer not asked by detenu and not supplied 
by authority — Article 22 (5) not violated 
(Mar) 541 B 
Art, 22 (5) — Conservation of Foreign Ex- 
change and Prevention of Smuggling Activities 
Act (1974), S. 3 — Detention under 
Confirmation of bis detention without consider- 
ing his representation is violative of Art. 22 (5) 











Q 
. 0 — 





(Sep) 1501 
Art. 22 (5) — Preventive detention — 
Vague grounds —- Amount to not affording op- 


portunity to make effective representation 

; © (Dec) 1925 A 
Art. 80 — Roman Catholic Missibn High 
School — Admission of girls into boys’ school 
2 Facility available in Muslim Girls? High 
School — Permission cannot be refused under 
Chap. VI, R. 12° (ii), Kerala Education Rules 
(1959) as that provision is inapplicable. AIR 
1977 Ker 58, Reversed - : (Jan) 83 
Art, 30 (1) — Bee Education, — Kerala 


VT bgt tee Aap (IA ak 








. No error of principle committed 


Constitution of India (contd.) : 
-Art. 81 — See Ibid, Art. 19 (1) (g) and 
(£) (6) ` (Jan) 25 A 














—Art. 81 (2) — See W. B. Oriental Gas 
Company Act (15 of 1960), S. 8 (1) (b) 
(Feb) 248 A 
Art. 81-C — See also Industrial Disputes 
Act (14 of 1947), S. 25-0 (Jan) 25 C 
Art. 32 — See also 
(1) Ibid, Art. 16 (Dec) 1900 


(2) Ibid, Art. 226 (May) 765 B 
(3) W. B. Oriental Gas Company Act (15 of 

1960), S. 8  . (Feb) 248 C 
Arts 32 and 186 — Jurisdiction of Supreme 








Court under — Scope of — Principle of affir- 

mative action i (May) 765 C 
Art. 32 — Powers of Supreme Court to en- 

force fundamental right of accused to speedy 


trial and to give necessary directions to State 

f (Aug) 1369 D 
Art. 84 — See Municipalities ~- U. P. 
Nagar Mahapalika Adhiniyam (1959), S. 112-A 
(Jul) 1287 














Art, 87. —. See Industrial Employment 
(Standing Orders) Act (20 of 1940), S. 18-B 
À : ; (Jan) 65 A 
Art. 39 — See Payment of Bonus Act (21 of 
1965), S. 10 (Feb) 233 
Art, 39A — See 
(1) Ibid, Art. 21 `’ (Aug) 1869 B 
(2) Ibid, Art- 196 (May) 855 


—Art. 42 — See Industrial Employment 
(Standing Orders) Act (20 of 1940), S. 18-B 


(Jan) 65 A 
—Art. 43 — See 


(1) Industrial Employment (Standing Orders) 
Act (20 of 1946), S. 13-B Fan) 65 

(2) Payment of Bonus Act (21 of P a z 

€ fim hs 

——Art. 123 — See Punjab Excise Act (1914), 

S. 31 (Sep) 1550 A 


—Art. 133 — See also 
(1) Interest Act (1839), S. 1 (May) 852 D 
(2) Land Acquisition Act (1894), S. 23 
(Mar) 472 A 
Art. 133 — Plea not pursued before High 
Court — Held Supreme Court was justified in 
not permitting appellant to raise the question 
once again before it (Mar) 551 D 
——Art. 183 — Appeal on certificate — Plea 
raising not a pure question of law -~ Plea 
neither even faintly adumbrated in written 
statement nor agitated at` any stage before 
courts below — Such new plea, held could not 
be entertained ` (May) 861 C 
Art. 183 — New point — Point raised a 
pure question of law not involving any investi- 
gation of facts — Point was permitted to be 
raised _ (Jul) 1165 B 
Art. 183 — Appeal before Supreme Court 
— New plea that co-operative bank is not do- 
ing banking business ~- Plea contrary to stand 
taken in writ petition before High Court — 
Leave to raise it refused (Jul) 1203 A 
-Art, 133 — Appeal by special leave to 
Supreme Court — New, plea —— When can be 
allowed to be raised . (Aug) 1309 B 
Art, 183 — Appeal under — Determination 
of rate of compensation for acquired land — 
y High Court 
— No interference in appeal (Aug) 1411 
Art, 183 — Tindig of fact — Finding 
neither controverted, before single Bench, nor 
before Letters Patent Bench — Finding could 


























Pr 
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Constitution of India (contd.) 
——Art. 186 — See also . 
(1) Ibid, Art 82 
(2) Penal Code (1860), S. 300 


(3) Penal Code (1860), S. 324 (Oct) 1703 
(4) Tenancy Laws — Kerala Land Reforms 
Act (1964), S. 2 (5) - (Sep) 1533 E 
—-Art. 186 — Appeal against award of 
Labour Court directing reinstatement of work- 
men with full back wages -= Leave limited 
only to grant of full back wages — Question as 
to relief of reinstatement is no more open to 
challenge (Jan) 75 A 
Art. 186 — Scope of jurisdiction of Sup-eme 
Court under — Award of Labour Coun — 
When open to interference (Jan) “5 B 
Art, 186 — Civil P. C. (5 of 1908), O 41, 
R. 23 — Wrong order of remand by High 
Court — Interference by Supreme Court under 
Art, 186 (Jan) 102 B 
Art, 1836 — Appeal by special leave — 
Concurrent findings of facts —+ Interference 
(Feb) 272 D 
Art. 136 — Concurrent findings of two 
courts below — Interference by Supreme 
Court (Feb; 366 
——Art. 136 — Interference in appeal by, spe- 
cial leave — Scope (Apr) 696 
Art. 186 — Appeal by special leav> — 





(Aug) 188 B 























Premature retirement — High Court quashing 

the order — No manifest injustice causec by 

decision of High Court — No interference 
(Apr; 712 


-——Art, 186 —— Concurrent finding of faet — 
No interference by Supreme Court 
- (May) &45 B 


-———Arts, 186, 14 and 39-A — Civil P. C. (5 of 


` 1908), O. 33, R 1 — Motor Vehicles Act (4 of 


1939), S 110-C — Grant of special leave to 
appeal — Grounds for —- High Court dezision 
holding pauper provisions in Order 38 of Civil 
P. C. applicable to proceedings before Claims 
Tribunal —- Decision affirmed and leave refused 
— Hardships of indigent claimants referred 
i 5 (May? 855 
——Art, 186 — Appeal against acquittal — In- 
terference by Supreme Court in appeal by spe-- 
cial leave (May) 874 
_.—Art. 136 — Appeal by special leave — Five 
out of six accused acquitted by High Corrt in 
appeal and sixth sentenced to 6 years’ R. I. 











. (Jun) 1114 

Art, 136 — Appeal by Special. Leave — 

When can be revoked (Jul) 1144 

Art. 186 — Procedure -- Submissioas — 
Not necessary to deal’ with all of them ' 

(Jul) 1173 A 

-—~—Art, 186 -—- Concurrent findings of lower 

Courts — Supreme Court normally does not 

interfere -- Instance when interference called 


for. Criminal Appeal No. 1847 of 1976, Dj- 
4-8-1972 (Bom), ‘Reversed (Jul) 1191 B 
Art. 136 — Appeal by special leave-—- Cri- 








minal appeal — Powers of Supreme Cou-t 
(Jul) 1235 A 
-~—Art, 186 — Appeal by special leave — 
Criminal appeal —- Supreme Court would not 
entertain appeal on question of fact 
(Jul) 1235 B 
Art, 186 — Appeal against conviction 


under S. 9 (1), Opium Act — Error sf law 
committed by High Court — Conviction „and 
sentence set aside (Aug 1249 
Art. 136 — Appeal by special leave against 


arnmmittal E Senge Pay int ge pee an gm ater 





(May) 763 C ` 


Constitution of India (contd.) 

of 1971, Dj- 17-11-1971 (Mad), Reversed 
(Aug) 1234 A 
-—Art. 186 — Special leave appeal against 
acquittal at the instance of private party — 
Maintainable (Aug) 1234 B 
Art, 136 — Appreciation of evidence — 
Concurrent findings of fact — Interference, if 
open — Non-mention of name of accused in 
dying declaration — Effect (Aug) 1440 
Art. 186 — Appeal by special leaye — In- 
terference by Supreme Court (Sep) 1537 B 
——Art. 136 — Special leave in criminal cases 
—- Court not impressed with the grounds urged 
before it — Held that the conviction being one 
under Section 302, I. P. C. the sentence a-ard- 
ed, one of life imprisonment, was beyond inter- 

ference — Treatment in Jail —— Directions 
(Sep) 1595 
Art. 136 — Special leave —— Absence of 
manifest injustice or gross misappreciation or 
perversity in factual findings — On merits also 
no ground shown for intervention -— Special 
leave petition dismissed (Oct) 1566 B 


Art, 136 — Prevention of Corruption Act 
(2 of 1947), Section 5 — Conviction undar — 
Accused very old man of 87 years and Faving 
already undergone a few months rigorous im- 
prisonment —- Sentence reduced to >neriod 
already served (Oct) 1704 


Art. 186 — Tribunals — Settlement Com- 
missions under L.-T. Act (1961) as amended by 
Taxation Laws (Amendment) Act nora) ars Tri- 
bunals (Oct) 1725 D 
—— Art, 136 —- Appeal against order of con- 
fiscation under Section 7 (1) (b), Essential Com- 
modities Act — Supreme Court exercises the 
same power as the trial court (Nov) 1767 B 
Art. 136 — Appeals against convictims — 
Sentence — Reduction of (Nov) 1856 
Art. 186 — Appeal arising out of re ection 
of claim: under S. 110-B of Motor Vehicles Act 
—- Suggestions for making provisions foe im- 
mediate and adequate reliefs to dependents, 
made — 1968 A. C. J. 313, Reversed - : 
(Nov) 1862 B 

——-Art. 186 — Application for Special Leave 
— Grant of —— Conditions —- Leave refused on 
ground that conditions laid down in At. 136 
were not satisfied ; (Nov) 1871 B 
Art. 136 —- Power of Supreme Coart to 
interfere (Dec) 1895 B 
Art, 141 —- Judgment of Supreme Court 
proceeding on concession and not om any 
analysis or examination of the relevant prcvisions 
—- It is of no help as judicial precedent. “Prece- 
































dent) (Mar) 451 C: 
——Art. 141 — ‘Law declared’ — Decision om 
question of sentence — If can be regarded as: 


binding precedent — Theory of precedent —. 
Essential ingredients (Aug) 1384 B 
Art. 143 (1) —- Scope of the article — Pre~ 
sident can refer even questions of fact — Su- 
preme Court can decline to answer Reference 
(Mar) 478 A 
~-—-Art. 143 (1) — Reference of Special Courts 
Bill 1978 — Whether Supreme Court should 
decline to answer on the ground of reference 
being of hypothetical or speculative character 
S (Man 478 B 
——-Art. 143 (1) — Reference of Special Courts 
Bill 1978 -— Whether Supreme Court should 
decline to answer on ground of reference being 
vague, general and of an omnibus charazter 
(Mar) 478 C 
~—Art. 143 (1) — Reference of Special Courts 
Bill, 1978 — Whether Supreme Court should 
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Constitution of India (contd.) . 
upon functions and privileges of Parliament 
(Mar) 478 D 
—-—Art. 143 (1) — Reference of Special Courts 
Bill 1978 — Whether virtual abrogation of 
Art. 82 (Mar) 478 E 
Art, 143 (1) — Reference of Special Courts 
Bill 1978 — Whether Supreme Court should de- 
cline to answer on ground of futility 
l (Mar) 478 F 
Art. 143 (1) — Reference of Special Courts’ 
Bill 1978 — Whether Supreme Court should 
decline to answer on ground that it raises a 
purely political question f (Mar) 478 G 
Art. 143 (1) — Reference of Special Courts 
Bill 1978 — Whether Supreme Court should 
decline to answer same on ground of expediency 
and propriety (Mar) 478 H 
Art, 143 (1) -— Decision under advisory 
jurisdiction — Binding force (Mar) 478 N 
Art, 145 — Rules under — Supreme Court, 
- Rules (1966), O. 21, R. 15 (1) (c) — Validity — 
Criminal P. C., Section 884 — Validity — Pro- 
visions are intra vires , i (May) 745 
„Art. 145 (8) — Appeal by High Court’s 
certificate under’ Articles 182 (1) and 133 (1) — 
Plea for reference to Constitution Bench under 
Article 145 (3) — Resort to Art. 145 (8) — 
Not proper, 2 E aes E (Dec) 1914 
. 162 — See Ibid, Art. 
ia (Oct) 1676 


——Art. 166 —+ See also Ibid, §. 311 


a At, opp F 220 A 
——Art. 168 — See Ibid, Art, 
rE (Aug) 1415 A 























—Art. 226 —~ See also 

a Teia, Ata y 180s 0-22 R (ren 429 A 
2 ivi . e 3 . laid y n 

ae (Aug) 1393 


ndamental Rules, R. 56 1 
ini @ Chan) 49 C 
(4) Municipalities -—— U. P. Nagar Mahapalika 

Adhiniyam (1959), S. 112-A (Apr) 592 E 
Arts. 226, 311 — Compulsory retirement — 
Plea of malice —- Maintainability (Jan) 49 B 
——~-Art. 226 -- Allegation of mala fides — 
Burden of proof ' (Feb) 220 B 
__—Art. 226 — New plea — Plea of waiver 
whether can be raised for first time in writ peti- 
tion, Civil Misc. Writ No. 8788 of 1970, D/- 
25-1-1972 (All), Reversed (Apr) 621 A 


——Arts. 226 and 32 — Writ jurisdiction — 
Duty of Court (May) 765 B 
Art. 226 — Proceedings under — Orders 
that can be passed , (Jun) 888 C 
— Art, 226 — Order in writ petition — Review 








of — Power as to — Limitations. AIR 1968 
Manipur 74, Reversed (Jun) 1047 
Act. 226 —- Principles of natural justice — 





Violation of —- Denial of opportunity to show 
cause (Jun) 1117 A 

_Art, 296 — Res judicata in writ proceed- 
ings. L. P. A. No. 103 of 1968, D/- 14-2-1969 
-(Punj & Har), Reversed (Aug) 1328 A 


Arts. 226, 809 — Administrative order — 
Member of I. A. S. — Seniority — Fixation of 
year of allotment — Discretionary 
(Sep) 1596 A 
Arts. 226 and 311 — Adverse report in 
confidential roll — Non-consideration of expla- 
nation offered by servant — Effect 
(Oct) 1622 B 


——Art. 226 — Delay and laches in_challeng- 
ing notification under Section 6, Land Acquisi- 
tion Act (Oct) 1718 D 
—— Art. 226 — Coffee Export Promotion In- 
centive Scheme — Discontinuation of —— Dis- 











Constitution of India (contd,) 
posal of balance stock of imported chicory by 
public auction by Coffee Board — Writ pet- 
tion — Maintainability — Rules governing Allot- 
mènt of Imported Chicory to Actual Users 
(framed by Coffee Board on 7-12-1960), R. IX 
: (Nov) 1785 
Art, 226 — Other remedy open — High 
Court should be satisfied that the normal statu- 
tory remedy is ‘likely to be too dilatory or difi- 
cult to give reasonable quick relief 
(Dec) 1889 A 
Art. 226 — Interim relief — Duty of 
High Court while granting relief during investi- 
gation pointed (Dec) 1889 B 
-—Arts. 226, 331 — Writ petition by Govern- 
ment servant against his reversion — Quashing 
of reversion on technical ground — Reinstate- 
ment — Second enquiry on merits — Permis- 
sible i (Dec) 1923 
Art. 227 (Prior to 42nd Amendment) — 
Powers of High Court under Art. 227 —- Can- 
not be curtailed by Section. 146- of Criminal 
P. C. (1898) f (Jan) 1 D 
Art, 227 — Effect of 42nd Amendment — 
Criminal P. C. (2 of 1974), S. 397 (8) — Revi- 
sion ape) eatin to High Court filed before 42nd 
amendment barred under Section 397 (8), Cri- 
minal P. C. — Revision if can be treated as one 
under Art. 227 (Feb) 881 
Art. 229 — Power of Chief Justice in the 
matter of “appointment” of personnel of High 
Court — Extent —- Term “appointment” — 
Scope of (Jan) 193 A 
Art. 235 — Control of High Court over 
subordinate judiciary — Nature and extent of 
(Jan) 193 B 
-——Arts. 235 and 16 — U. P. Higher Judicial 
Service Rules (1953), Rr. 23, 20 — Confirmation . 























— Determination of seniority. W. P. No. 1283 
of 1976, D/- 12-12-1977 (AL, Reversed. 
(Feb) 228 


Act. 245 — See 

(1) Delhi Himachal Pradesh and Andaman 
and Nicobar Islands Civil Service Rules 
(1965), R. 5 (8) (Jul) 1186 A 

(2) Electricity Act (1910), S. 22-B 








(Sep) 1459 C 

(3) Municipalities -— Punjab Municipal Cor- 
poration Act (42 of 1976), S. 90 

(Feb) 821 D 

Art, 245 — Retrospective operation of sta~ 

tute — Rule of constitution as to — Duty of 

Court : (Apr) 592 D 





Art. 245 — Delegation of power by Legis- 
lature — There should be no abdication of 
essential legislative power (Sep) 1475 B 


———-Art. 246 — See also Punjab Excise Act 
(1914), S. 31 (Sep) 1550 B, C 
—-—Art. 246, Seventh Sch., List III, Entry 11-A 
—> Whether Parliament has legislative compet- 
ence to: enact Clause 2 of Special Courts Bill 
1978 (Mar) 478 I 
Art. 246, 7th Sch., List I, Entry 77 — 
Whether Parliament has legislative competence 
to enact Clauses 6 and 10 (1) of the Special 
Courts Bill 1978 (Mar) 478 J 


Art. 246, Sch. 7, List I, Entry 97 — Sugar- 
cane Cess (Validation) Act (1961), S. 3 — Sec- 
tion, though operating retrospectively, valid ; 
; (Dec) 1972 B 
——Art. 246 (4) — See Punjab Excise Act 
(1914), S. 81 (Sep) 1550 A 
————Art, 248 — See Punjab Excise Act (1914), 
S. 31 (Sep) 1550 A 
“Art. 250 — See Urban Land (Ceiling and 
Regulation) Act (1976), Pre. (Aug) 1415 C 
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Constitution of India (contd,) 
arg Rc See Ge Land (Ceiling 
and Regulation) Act , Pre. 

(Aug) 1415 C, E 

—Arts. 252, 168 — Urban Land (Ceiling and 

Regulation) Act (83 of 1976), Pre. —= Act is not 
ultra vires Parliament in relation to Andhra Pra- 
desh — Term ‘legislature’ in Article 252 (1)— 
Does not include Governor —- W. P. Nos. 1684 
ete. of 1976, D/- 3-12-1976 (Andh Pra), Reversed 

(Aug) 1415 A 
Art, 254 — See also Sir Currimbhoy Ebra- 
him Baronetcy (Repealing and Distributior of 
‘Trust Properties) Act (1960), S. 7 (Apr) 6&7 A 
~——Art. 254 — Repugnancy between law made 
by State and Parliament —- When may arise ' 








(Jun) 898 A 
———Art, 254 — Repugnancy — Determination 
~— Test. . Gun) 88 D 
——Art, 254 (1) ~~ See Limitation Act (1363), 
S. 29 (2) (Jun) 984 





Art, 265 — Imposition of tax — Double 

taxation not prohibited (Feb) €21 A 

Art. 277 — See Municipalities —- Rajasthan 

Town Municipalities Act (28 of 1951), Section 2, 

Proviso, Cl. (b) . (Feb) 246 B 
——Art. 801 — See Ibid (1), Art. 19 (1) (s) 

Sep) 1550 D 

(2) Payment of Bonus Act (21 of 1965), 3. 10 

(Feb: 283 

Art. 802 — See Payment of Bonus Act 











(21 of 1965), S, 10 (Feb 233 
——Art, 809 — See also 
(1) Ibid, Art. 226 (Sep) 1596 A 
(2) Civil Service Regulations, 1920, Art. 4 
f (Oct) 1717 


———Arts, 809, 162 — Mysore Government Ser- 
vants (Seniority), Rules (1957), Rule 2, Cl. (a) — 
Officers “appointed substantively in: clear wacan- 
cies” —- Word “regularisation” does nof con- 
note permanence, W. P. No. 2307 of 1971 ete. 
D/- 30-11-1976 (Kant), Reversed (Oct) 1676 


~———Art. 811 — See also \ 
(1) Ibid, Art. 16 (Mar) 429 A, D 
(2) Ibid, Art. 226 (Jan) 49 B; (Oct) 1622 B 
(3) Fundamental Rules, R. 56 (j) (Ñ) ge 


(Jan) 4 
{4) Punjab Police Rules (1934), Chap. XVI, 

R. 12.21 (Feb) 336 A 
Art. 311 — Compulsory, retirement whether 
amounts to dismissal, removal or reductior. 

: (Jan) 193 C 
Arts, 811, 166 — Order of Chief Minister 
confirming a public servant — When b3comes 
operative (Feb) 220 A 
-—Art, 811 — Promotions — Punjab Police 
Service Rules (1959), Rules 6 (1) (i), Prowiso (a) 
and 14 — Eligibility of Police Inspectors for 
promotion as Deputy Superintendents of Police 
-— Relaxation of Rule 6 in 1963 and 1935 and 
insertion of new Rule 14 on 28-1-1969 — Effect 
of, on promotions $ (Jur) 1034 

—Art. 811 (1) — Removal from service by 
authority subordinate to that ‘appointing a civil 
servant. Decision of Bombay High Court (Nag. 
Bench) in S. C. A. No. 4260 of 1976, DJ- 21-10- 
1976, Reversed (Dee) 1912 
Art. 811 (2) — Order terminating services 
of temporary servant — Order held was not by 
way of punishment — Art. 311 (2) not attract- 
ed. Civil Appeal No. 254 of 1965, D,- 19-8- 
1966 (All), Reversed (Apr) 684 

-——Art. 319 (d) —- Office of governor — Not an 
employment under the Government of India 

(Jun) 1109 
———Art. 820 — See J. & K. Constitutior (1956), 
S. 183 (2) (b) (Apr 586 A 




















Constitution of India (contd.) 
Art. 381 — See Ibid, Art. 296 


(Dee) 1923 
Art. 863 — Matsya Covenant, Art. XI —: 
Rajasthan Covenant, Art. XII — Private proper- 
ties of ex-Ruler — Determination of —- Suit in 
Civil Court — Maintainability (Jan) 126 A 
E Art. 363 — Matsya Covenant, Art. XI —- 
Rajasthan Covenant, ‘Article XII — Matsya 
Covenant superseded by Rajasthan Covenant — 
Allegation that subsequently, suit arose out of 
agreement under Rajasthan Covenant and hence - 
not hit by Art. 863 — Not maintainable. AIR 
1969 Raj 52, Affirmed (Jan) 126 B 
-Art, 863 — Matsya Covenant, Article XI — 
Government accepting certain items in inventory 
submitted by ex-Ruler as his private properties 
-= Subsequently, informing that some of the 
items were not private properties — Held, 
action of Government did not amount to re 
viewing earlier settlement (Jan) 126 C 


—Art. 871-D, Cl. (83) — Andhra Pradesh Ad- 
ministrative Tribunal Order, 1975, D/- 19-5-1975 














under — Applicability of order — Phrase, 
“Civil Service of the State” in Clause (c) as 
Interpretation 


(Jan) 198 D 
Sch. 7, List I, Entry 77 — See Ibid, Arti- 
cle ea ey (Mar) 478 J 
==. 7, List I, Entry 97 — See’ 
(1) Ibid, Art. 246 (Dee) 1972 B 
(2) Punjab Excise Act (1914), S. 81 
. ( 1550 A 
— Sch, 7, List I, Entry 5 — ie Pra- 
desh Palika (Centralised) Services Rules (1966), 
R. ae oe (Apr) 592 A 
ch. VII, List II, Entry 18 — See U 
Land (Ceiling and Regulation) Act (1976), poan 
: Al 
———Sch, T, List II, Entry 52 — (ing) meee 
(1) Punjab Excise Act (1914), S, 31 
i Sep) 155 
(2) Sugarcane Cess Validation (Sep) (Catra 
tral Act 38 of 1961), S. 3 (Mar) 537 A 
Sch. 7, List IM, Entry 11-A — See Ibid, 
Art. 246 (Mar) 478 I 
Sch. 7, List IH, Entry 27 — See Sir Currim- 
bhoy Ebrahim Baronetcy (Repealing and Distribu- 
tion of Trust Properties) Act (1960), S. 7 - 
“ Apr) 68 
——Sch. 7, List III, Entry 41 — gm Gut 
rimbhoy Ebrahim Baronetcy (Repealing and Dis- 
tribution of Trust Properties) Act Shes S. 7 
; ; (Apr) 687 A 
Constitution of J. & K. (1956), S. 133 (2 — 
Interpretation — Civil Pid TAn Pee 
pect of which Public Service Commission is to 
be consulted. 1972 Lab IC 521 (J & K), Re- 
versed (Apr) 586 A 
———5S. 133 (2) (b) — Publice Service Commis- 
sion — Scope — Appointment of some of its 
members to constitute selection committee 
(Apr) 586 B 
Conservation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (52 of 1974) 
See under Public Safety. 
Contempt of Courts Act (70 of 1971), S. 2 (b) 
—- Disobedience of compromise decree or. con- 
sent order — Does not amount to couse 
Crl. Ori. No. 61 of 1977, D/- 27-10-1978 (Delhi), 
Reversed . (Sep) 1528 A 
Ss. 2 p. 10 — Punishment for contempt — 
Exercise of power (Sep) 1528 B 
~——S. 2 (b) — Complaint for offence under Sec- 
tion 420, I. P. C. —- Compounding — Acquittal 
on basis of undertakings —- Breach of under- 
takings, held, amounted to wilful disobedience 
of order òf Court (Sep) 1536 A 
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Contempt of Courts Act (contd.) 

——S. 10 — See Ibid, S. 2 (b) (Sep) 1528 B 
S. 12 (8) — Punishment for contempt of 
Court — Sentence of imprisonment is an excep- 
tion. Crl. Appin. No. 681 of 1972, D/- 9-1-1978 
(Bom), Reversed (Sep) 1536 B 


Contract Act (9 Of 1872), S. 2 (d) — See 
Tenancy Laws — Pepsu Tenancy and Agricul- 
tural Lands Act (1958), S. 82-FF (May) 848 
S. 10 — Tenders called for running restau- 
rant and snack bars at Air Port -— Terms of 
contract — Interpretation ‘ (Oct) 1628 A 
Ss. 25, 31 and 32 — Agreement by asses- 
see undertaking to pay to her younger son in 
the event of failure by elder son to pay — Effect 


Tun} 982 
——S. 31 — See Ibid, S. 25 Jun) 982 
——S. 82 — See Ibid, S. 25 (Jun) 982 

——S§s. 39 and 55 — Works contract — Time 
mentioned as of essence of contract —— But con- 
tract enforceable till completion of work or its 
abandonment — Rescission of contract and con- 
sequent forfeiture of security deposit held pro- 
per within terms of contract. Appeal No. 534 
of 1960, D/- 11-7-1968 (Bom), Reversed 
á - (Aug) 13389 
——S. 55 — See also Ibid, S. 39 (Aug) 1339 
Ss. 55, 74 — Time whether essence of con- 
tract — Determination — Mode, F, A. Nos, 488 
of 1961 and 245 of 1962, D/- 10-9-1968 (Bom), 
Reversed , (Aprì 720 
—S. 74 — See 

(1) Ibid, S. 55 

(2) A. P. Erata Ara as sont} and ne 

quisitioning ‘emporary ‘owers c 

(1956), S. 3 (Sep) 1511 
Ss. 182, 183, 186 and 188 -— Appointment 
of agent — Three principals can jointly appoint 
one agent (Mar) 553 A 
——sS. 183 — See Ibid, S. 182 ` (Mar) 553 A 
——S,; 186 — See Ibid, S. 182 (Mar) 558 A 
___§. 188 — See also Ibid, S. 182 (Mar) 553 A 

—S. 188 — Power of attorney to manage 
lands — Construction of deed (Mar) 553 C 


CO-OPERATIVE SOCIETIES 


—Bombay Co-operative Societies Act (7 of 1925), 
S. 25 (1) — See Co-operative Societies — Guja- 
rat Co-operative Societies Act (1962), $. 96 (1) 
(Jul) 1203 B 
—Gujarat Co-operative Societies Act (10 of 
1962), Ss. 96 (1), 97 (1) and 166 — Bombay 
Co-operative Societies Act (7 of 1925), S, 25 (1) 
and proviso thereto — Expression ‘any dispute’ 
in Section 96 of 1961 Act and $. 54 of 1925 Act 
— Does not cover dispute by employee of 
society challenging his removal on ground_that 
it was act of victimisation —- Labour Court 
alone is competent to adjudicate upon it 
(Tul) 1203 B 
——S. 96 (1) — ‘Dispute touching the manage- 
ment of the society’ within contemplation `of 
Section 96 (1) — Dispute by discharged emplo- 
yee of co-operative society claiming reliefs such 
as reinstatement with back wages is not such 
dispute (Jul) 1203 C 
S. 97 (1) — See Ibid, S. 96 (1 
: (Jul) 1203 B 
——§, 166 — See Ibid, S. 96 (1) (Jul) 1203 B 


























Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valuations. 
‘COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870), S. 7 (iv) (fF) — 
Tamil Nadu Court-fees and Suits Valuation Act 
{14 of 1955), S. 35 — Civil P. C. (1908), O. 7, 
R. 11 (b) — Suit for accounts — Valuation of 


(Apr) 720 
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Court-fees & Suits’ Valuations — Court-fees Act 
(contd.) 

relief, Appeal No. 408 of 1972, D/- 22-12- 

1978 (Mad), Reversed for the reason that esti- 

mate of relief by the plaintiff could not be held 

to be in adequate (Jun) 989° 


Tamil Nadu Court-fees and Suits Valuation 
Act (14 of 1955), S. 35 —. See Court-fees and 
Suits Valuations ~- Court-fees Act (1870), Sec- 
tion 7 (iv) (f) (Jun) 989 


Criminal Law (Amendment) Act (46 of 1932) 
See under Public Safety. 
Criminal Procedure Code (5 of 1898) 
S. 6 —~ See Ibid, S. 195 (1) (b) (May) 777 
——5§, 146 -— See also Constitution of India, 
Art, 227 (Jan) 1 D 
Ss. 146, 435 and 439 — Finding of Civil 
Court regarding possession in reference under 
Section 146 —. No scope for interference by 
High Court under Sections 435 and 439. Crimi- 
nal Revn. No. 765 of 1976, D/- 10-1-1977 (Pat), 
Reversed (Jan 1 C 
=S. 146 (1B) and (1D) — Finding of Civil 
Court ~~ Finality of (Jan) 1 A 
Ss. 146 (1B), 435 and 439 — Order under 
Section -146 (1B) in conformity with decision of 
Civil Court — Not open to challenge under 
Sections 435, 439 (Jan) 1 B 
mS, 162 — See Evidence Act (1872), S. 8 © 
(Feb) 400 C 











——-S, 162 (1), Proviso —- See Evidence Act 
(1872), S. 145 400 B 


. rep 
~S, 169 — See Ibid, S. 195 (1) (b) 
(Mer) 117 
~=, 1738 ~~ See also Ibid, S. 195 (1) (b 
(May) 777 
=S, 178, 190 -~ Cognizance of offence by 
Magistrate —- Further investigation by police — 
Not barred -—— AIR 1969 Cal 816 and AIR 1951 
Raj 1381 and 1974 Cri LJ 970 (Punj & Har) 
(FB), Overruled (Nov) 1791 B 
tim, 190 — See 
- (1) Ibid, S. 173 : (Nov) 1791 B 
(2) Ibid, S. 195 (1) (b) (May) 777 
Ss, 195 (1) (b); 178; 169; 190 and 6 — Ex- 
pression “in relation to any proceeding” in Sec- 
tion 195 (1) (b), meaning of — Taking of 
cognizance of offence by a Magistrate under 
Section 190, whether a condition precedent for 
him to be regarded as a “Court, Cri. Rev. 
No. 1006 of 1970, D/- 18-8-1971 (Cal), Re- 
versed; AIR 1934 Mad 175; AIR 1917 Cal 
593; AIR 1921 Pat 802 and AIR 1948 Lah 184 
(FB), Overruled (May) 777 
S. 195 (1) (ec) — “Of any offence described 
in Section 463° — Meenas of — Offence 
under Section 466, Penal Code whether comes 
under Section 195 (1) (c) AIR 1971 SC 1708, 
Overruled; Cri. Revn. No. 709 of 1971, DJ- 
1-2-1972 (M. P.), Reversed (Mar) 487 A 
Ss. 195 (1) (c) and 196-A e — Offence of 
criminal conspiracy committed during prepara- 
tion of paper book for appeal to Supreme Court 
~~ Section 195 (4) held not attracted — Com- 
plaint under Section 196-A (2) necessary — Cri. 
R. No. 709 of 1971, D/- 1-2-1972 (M. P.), Re- 
versed (Mar) 437 B 
S. 196-A (2) — See 
(1) Ibid, S. 195 (1) (c) (Mar) 437 B 
(2) Sea Customs Act (1878), S. 187-A 
(Sep) 1526 
Ss. 283, 239 — Conspiracies whether sepa- 
rate or one —- Determination of sie 


(Nov) 1791 A 
———§. 239 — See Ibid, S. 233 
š (Nov) 1791 A 
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Criminal P. C. 11395) (eote 
-——§ Ss, 253, 254. and 258 — Warrant case in- 
stituted complaint — Procedure — Once charge 

‘framed Magistrate cannot cancel it or ds- 
arge accused — Order of discharge Pet 
(Jan) 94 
eee a epee en} 94 A 
258 — See Ibid, S 


an) 94 
-e 337 — See Evidence pe a879). S. 138 
age r) 569 A 


9 = also Ibid, S. 
——S. 36 See also Ibid, “Deo) 1695 A 


369, 424, 480 and 56l-A — 


——S 
s judgmeat. 


Court has no power to review _ its 
(1973) 89 Cut LT 915, Reversed (an) 37 
——S. 408 — See Ibid, S. 489 {Jan) 94 
——_S. 423 — See Evidence Act asig) S J 


——S, 424 — See Ibid, S. 369 KSE 
——S. 430 — See Ibid, S. 368 
435 — See 
(i) Ibid, S. 146 (Jan) ŁC 
(2) Ibid, S. 146 (1B) Jan) 1 B 
439 — P also 
(1) Ibid, S. Fan} ic 
(2) Ibid, S. ie (1B) (Jan) 1 B 


——Ss. 439 and 403 — Revision against illezal 
ocder of discharge — Even assuming it to be 
order of acquittal High Court has power to 
interfere and order retrial — ees is ame 
an 
——S. 489 read with Sec. — ua Rea ia 
by High Court in exercise of of covet power 
Scope. Crl. Revn. Nos. 188, 190, 192 of 
1968, D- 9-12-1970 (Orissa), Reversed 
(Apr) 383 


-—-—Ss. 439 and 869 — Second revision bebore 
High Court to review its order in earlier rəvi- 
gion not maintainable. 1972 Cri LJ a EN 
Reversed (Dec) 1 

——S. 476 — Prosecution for offence fered 
to in Sec, 195 (c 

offence committ is required —- Absence of 
finding —- Order ‘fling complaint cannot 
sepported in law (Oct) 1760 


——§s. 499, 514 — Scope of Section 49¢ 
Undertaking of surety to secure attendance of 
accused is F uite independent _ of undertaking 
given by accused to appear before Court. AIR 
1939 All 682 and AIR 1988 Cal 809, Overraled 


8 ep) 1498 
_——S. 514 — See Ibid, S. 499 Sep) #498 
——S. 517 — Death on account of -shot 
šojury — Acquittal on ground of self-defsnea 
— Gun, held, could not'be said to have Leen 


weed in commission of any offence’ 


(Nov) 1829 A 
S. 517 — Disposal of property — Disore- 





ton nm to — General e of restoration — 
Dep: e from When permissible, Cr. 3. P. 
No. 300. of 1972, , Dj- 9-11-1972 (Ker), oana 

S. 561-A — See Ibid, S. 369 (Jam 87 





Criminal Procedure Code (2 of 1974), S. 3 — 
Whether Code overrules provision s of Haryana 
Children Act (1974). (1979) 81 Pun LR 214, 


Reversed (Nov) “839 
——S. 125 — See also Ibid, S. 484 

(Feb) 8&1 G 

——S. 125 — Claim for maintenance alow- 
ance — Neglect by husband — Cri. 

plication No. 1879 of 1975,  D/- 20-10-1975 

om), Reversed eb) 842 B 

. 125 — Order under Section 125 ar 


granting of. maintenance — Whether subs 
co-habitation or compromise is a, valid d S 


— Finding egarde exact’ 


‘Criminal P. C, (1974) (conitd.) 


to execution of such order. AIR 1980 Mad 
515, ae LT (Cri) 244, AIR 1931 Rang 


89, O ar) 442, 


` mS, 125 (1), Expla. (b) — Divorced wife 


has a zi Be to claim maintenance allowance. 
(Feb) 362 A 
mS, 125 (4) —- No allowance if parties are 


living separately. by mutual consent ; 
362 C 


(Feb 

iS, 127 ~ Ibid, S. 484 trek) 881 C 

——S. 127 (8) (b) — Claim fo: maintenance 

by Muslim divorced wife — Payment of mehar 
money ~~ When absolyes husband 

(Feb) 362 


Ss, 188 and 188 — Final order passed be- 
yond scope of conditional order — Modifi 


ication, 
eld, necessary. . Reyn. No. 176-R of 1971, 


D/- 15-1-1978 (Pani & Har), Partly Hore 


(Jan) 148 
——S§. 188 — See Ibid, S. 138 (Jan) 143 
——S. 154 ~~ Information about commission of 
cognizable E —- Inordinate delay in re- 
geesiea of F. a — Proseection story ren- 
ered suspicio: i Appeal No. 1492 of 
1970, D/- eos ae (Ban), Reversed 
(Jan) 185 C 
on A 161 — See also Ibid, S. 194 
(Nov)1881 C 
=S. 161 — Recording of Statements — De- 
lay in — Effect of Duty of Investigator. 


Crl. Appeal No, 1492 “of 1970, Dj- 2/4-12-1972 
: versed (Jan) 185 B 


om), Re 
Pree 162 -=~ See also Evidence a ira 
men, 162 -~ Evidence Act (1 of 1872), S.'3 
— Statement to Police —» Omiss-on in — Effect 
of (Jul) 1234 
S, 167 ~ To any Magistrate having juris- 
diction or not —— Special Judge under Criminal 
Law (Amendment) Act 1952, can exercise 
power of Magistrate under Section 167. Crimi- 
nal P, C. 1977 Cri LJ 1018 (Mad), Reversed 


iOS, 167, 209 and 809 — 


Practice of ‘detention for cénsiderable period 
without commencement of trial d 


Indi 
easly Aer y, Proviso — Duty of Magistrate 


under (Aug) 1377 B 
—--5, 198 — See Ibid, S. 319 Treb) 339 
wmi SS 194, 161 — F. I R. or statement to 
police (Nov) 1831 C 


mmni, 197 -- Sanction to prosecute — Stage 
at which question of sanction can be raised 


(Nov) 1841 A 
wont, 197 a) i (Applicability — Words “any 
offence alleged to have been committed by him 
while acting or purporting to ect in the dis- 
charge of his official duty”, icterpretation of 

(Nov) 1841 B 
nin, 199 (2) — Sea Penal Code eem, Sec- 
tion 2 one (Jon) 898 E 

@ ibid’ Ser ‘ (Sep) 1518 

(2) hit S. 3i9 ` (Feb) 339 
~——§, 227 — Question regarding discharge — 
Determination oo Test and duty oe See 

Feb 

am 235 (2) Construction — Offenc? 
under S. ig T. P. cL Imposition of sentence- 
-— Duty of Court end Procedure to be follow- 
od indicated (Jun) 916 C . 
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Criminal P, C. (1974) (contd.) 
——S. 304 — See Constitution of India, Arti- 
cle 21 (Aug) 1369 B 
—-S. 309 — See also Ibid, S. 167 
(Sep) ` 1518 
——-S. 809 — Desirability of expeditious trial 
emphasised Aug) 1869 C 
——Ss. 313, -354 — Charge under S. 471, 
I. P. C. — -——Merely because explanation given by 
accused is not convincing no adverse inference 
can drawn against defence (Sep) 1506 B 
——~§s, 313 and 378 — Circumstance against 
accused not put to him in. his statement under 
Section 818 — Prosecution cannot be permitted 
to rely on that circumstance in order to convict 
him particularly after his acquittal by trial 
Court (Sep) 1566 B 
——Ss. 819, 198 and 209 — Power under Sec- 
tion 319 to proceed against other persons ap- 
pearing to be guilty of offence -— Sessions 
Court if can add such a person as an accused 
fn absence of any committal order against him 
1977 Cri LJ 415 (Andh Pra), ed 


(Feb) 339 
——S. 354 — See also ; l 

i Ibid, S. 318 (Sep) 1506 B 
2) Ibid, S. 378 (Jan) 185 A; 
(Aug) 1924 
PERE NETE 

i ct De 
(8) Evidence (May) 896 B 


Penal Code (1860), S. 161 
ere e iii (Aug) 1408 B 


iS, 354 — Defence taken by one accused — 


se of, against co-accus (May) 826 G 
2e 354 — Criminal trial — Appreciation ‘of 
Evidence — Obligation on prosecution to ex- 


plain injuries on accused -— , When obligation 
arises — Two conditions (Jun) 1010 
——§. 354 — Appreciation of evidence — Two 
inconsistent statements by witness at one or 
two stages — Credibility (Aug) 1408 A 

>S. 354 (8) — See Penal Code (1860), Sec- 
tion 302 





——-S. 857 — See Penal Code (1860), S. 302 
(Jul) 1177 


——-S. 860 — See also U. P. Children Act 
(1952), S. 30 (Sep) 1579 
—~S. 360 — Release of offender on probation. 
Crl. Appeal No. 189 of 1975, Dj- -22-3-1978 
(Punj &. Har), Reversed (Apr) 680 
——-S. 360 —: Accused below 21 years convict- 
ed under S. 411, I. P. C. — He is entitled to 
benefit of mandatory provisions of S. 360 


(Jun) 1048 

———§. 861 — See Penal Code (1860), S. 302 
i (Jun) 964 

——5S. 878 — See also 

(1) Ibid, S. 318 (Sep) 1566 B 
(2) Ibid, S. 886 (Jan) 22 B 
Ss, $78, 854 — A against acquittal 
— Reassessment of evidence —- Permissibility 
— Prosecution story, redolent of doubt — Con- 
viction — Justification . Crl. Appeal No. 1492 


of 1970, D/- 2/4-12-1972 (Bom), Reversed 

(Jan) 185 A 
-——-Ss. 878, 354 — Appeal against acquittal = 
Appreciation of Evidence — Two views possible 
— High Court taking another view is no ground 
tò reverse judgment of acquittal (Aug) 1924 
——Ss. 878 and 854 — View taken by lower 
court not perverse but borne out by evidence 


ón record and reasonably possible — High 
Court ought notto reverse order of acquittal by 
get gem mMaaairw af nigro 


of Appellate 


Criminal P. C. (1974) (contd.) : : 
~——§, 884 — See also Constitution of Indis 
Art. 145 _ (May) 74! 
——Ss. 384, 886 — Appeal against convictio 
to High Court — Duty of High Court 





un) 1042 ¢ 
S. 384 — Dismissal of appeal n lane — 
Propriety (Oct) 1706 I 


W ibid S 
id, S. 8 1042 € 
_ (2) Constitution ` of India, Art. ‘ie ) 

; (Aug) 1284 / 
~——Ss. 386, 878 — Appeal against acquittal — 


Reason given by trial court fo ittal fi 
totally unsustainable — High Coutt justified hi 
setting aside acquittal jan) 22 | 


——S. 386 — Appeal against acquittal — Ap 
preciation of evidence —- Two views of evidena 
possible — Interference by High - Court ; 
(Feb) 88% 
— Appeal from acquittal — Power, 
a i (Feb) 391 € 
ppeal against acquittal — 
Scope of powers of High Court in teverina ac 
cquittal i i K (Jul) 1188 A 
——S. — Appeal from acquittal — 
Powers of High Court, Decision of Mysore 
Hi urt, Reversed Sep) 1538 
a 3p ma? en from, acquittal — Inter. 
y Hi ourt — jety. j 
High Court decision Reversed SE (och a 
-—S. 386 — Appeal against acqui ~~ 
Powers of High Cont — Nature = 
(Nov) 1782 


oS, 894 — Appeal against fine — Death of 
Sppellent pending appeal — Appeal does not 
abate (Aug) 1 


266 A 
——§, 894 


S. 886 — 








(Feb) 881 A 
—S. 406 — Grounds to transfer cases — 


(Oct) 1720 
Ss. 436, 437 — Pre-trial release — Should 
be granted, in appropriate cases, on- personal 
bond of accused without sureties and without 
any monetary obligation -` (Aug) 1380 A 
—S. 437 — See Ibid, S. 486 (Aug) 1860 A 
——S. 456 (2) — “While disposing. of the ap- 
peal, reference or revision” — Meaning of — 
Whether limitation of 80 days applies to Court 
of appeal etc. Cri. Misc. Main No. 118 of 
1975, D/- ‘25-9-1975 (Delhi), Reversed 

. (Mar) 448 
——S. 482 — “To prevent abuse of the process 
of any Court” — Dispute purely of civil nature 





~~ Criminal proceedings initiated ~— It is an 
abuse of the process of the Court — Criminal 
proceedings liable to be quashed. 1977 Cri 
LJ NOC 205 (Alb, R (May) 850 


——Ss. 484 (2) (b), 125, 127 — Order of main- 
tenance under Section 488 of old Code — 
Must be deemed to be made under Section 12 

after coming into force of new Code. 1978 
Recent Taws 1 (Puni A Hay). Reversed 


on 


| i : 
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Customs Act (52 of 12, S. 15 (1) (as 
amended by Act (20 of 1966)) — Wheto m- 
quirement of amended Section 15 can be is- 
nored on ground that goocs were imported bz- 
fore it came into force (Apr) 675 
mS, 185 — See Penal Code (1860), S. 120-B 

(Sep) 1567 
-~—§, 185 (a) and (b) —- Defence of India 
Rules (1962), R. 126-P (2) (ii) and (iv) — Coa- 
viction of appellant (a servant) under the above 
three counts —- Substantive sentence of 9 
months’ R. I. and a fine of Rs. 1,000 on each 
of the counts — Appeal to S. C. urging reduc- 
tion of. sentence to period alteas undergone — 
Substantive sentence reduced to 6 Bre R. sA 
S. 136 — See Penal Code (1860), S. LOB 


A (Sep) 1537 
Deed —— Construction —: See 


(1) Contract Act (1872), S. 10 (Oct) 1628 A 

Bihar Tenancy Act 

(1885), S. 22 (2) (Dec) 1937 
Defence of india Act (51 of 1962), S. 4 (8) — 

See aa S. (Aug) 1271 B 


——S. — S Defence, of India Goda 
Rules dees), R 126-P eg (ii) — Probation of 
Offenders Act (20 of 1958), Ss. 18, 3, 4 and 6 


— Bar under $. 48 — Provisions of $s 8. 4 
and 6 of Probation of Offenders Act, being n- 
conse with provisions of R. 126-P o tii), 
D. I Rue. cannot be invoked in view ot S. 43 
of D. Cri. Appeal No, 17 of 1969, D/- 
A con eae (Aug) 1271 A 
——S, 1 (8) — Troher of Offen- 
ders ae rao and. $088) Ss, 8, 4 and 6 — Expiry 
of D Act — Conviction under R. 196-P (2) 
(ii) a T, I. Rules — Penalty or punishment 
prescribed therefor imposed while the Act was 
in force — Benefit of Sections 8, 4 and 6 
of Probation of Offenders Act cannot be in- 
voked in view of bar contained 

(Aug) 1271 B 


Defence of India (Amendment) Rules Gon), 
R. DoF 9 (i) — See Defence of a A 
(1962), S$ (Aug) L ThA 
Defence Ba India Rules (1962), R. 126-P rA i) 
and (iv) — See Customs Act (1962), wee 
Aug 

Delhi Higher Judicial Service Rules (1070, E. 6 
(8) — See Constitution of India, Art. 

(Dec) 1300 
Delhi, Himachal Pradesh and Andaman and 
Nicobar Islands Civil Service Rules (1955), 


R. 5 (8) — Power under conf on Central 
Government to pppoe persons by direct trans- 
fer is not unguide (Jul) 118A 





R. 29 — Classification of employees in the 
service between persons ‘appointed elo, transfer to 
the service and t recruits and promocees 

for purpose of seniority is reasonable 
(Jul) 1133 B 

Delhi Rent Control Act. (59 of 1958) 

See under Houses and Rents. 
Displaced Persons (Compensation ing Rehabsita- 
tion) Act (44 of 1954), S. 10 — See ae 
tion of Evacuee. Property Act (1950), S. 
(Aug) OBB 
12 Aoristi of Evacuee 
Prone aN a, S. (Aug) 1828 B 
S. Displaced 1 Pon ao (Comp pectic 
and rE ei Rules ), 102 

Allotment of land to eee from West Eaki- 
stan, and delivery of possession — Same and 
allotted subsequently to another person by 
Managing Officer. without notice to Tespopdent 





| in Section 43° 


-tion 19 —— Ordinance 88 (4) 


Displaced Persons (Compensation & Rehabilita- 
tion) Act (contd. 

and Rule 102 and could ‘not be sustained 
(Oct) 1609 
S, 88 — See Constitution of India, Art, 226 
(Aug) 1828 A 
Displaced Persons (Compensation and Re- 
habilitation) Rules (1955), R. 49 — See Ad- 
ministratién of Evacuee Property Act -(1950), 
S. an (Aug) 1328 B. 
69: — See Administration of Evacuee 
Property Act (1950), S. 56 (Aug) 1828 B 
102 —- See Displaced Persons {Compan 

aaran “and Rehabilitation) Act (1954), S. 
(Oct wo 1609 
Drugs an Cometer Act (23 of 194o, S. n =s 
See Ibid, 27 Mar) 564 A 
S. is” — Sending of oe y Inspector 
direct to Director Central Drugs Laboratory E 
Permissibility (Apr) 727 A 
-——Ss. 27 and 18 — Interpretation of Sec. 27 
~— Mere possession not made punishable under 
the Act. Appln. 774 of 1972, D/- 12-2-1973 
(Bom), Reversed (Mar) 564 A 
S. 27 — Sentence ~- Accused sentenced to 
R. I. of one month and fine of Rs. 500 — 
Neither trial court, nor appellate court giving 
any reasons ag such sentence — Held, sentence 
however, could not be reduced to one of fine 
only * (Apr) 727 B 
——S, 28 — Sentence — Accused a young 
man from respectable family making a very 
candid confession in pleading guilty — Deter- 

rent sentence, held was uncalled 

Far) 564 B 


Easements Act (5 of 1882), S. 52 — See Mines 
and Mie (Regulation and Development) Act 
(1957), S. 8 (6) (Oct) 1669 B 


Ton puih Urban Rent Restriction Act (8 off 

See under Houses and Rents. ` 
EDUCATION 

—Kerala University Act (14. of 1957), 











Sec- 
framed tae Se — 
Powers of Vice-Chancellor on nopea — 
reinstate dismissed teacher. 1978 Ker ue 634, 
Reversed an) 52 B 
—§. 19 — Ordinance’ 88 (4) framed under — 
Vires of —- Ordinance 88 (4) is violative of Arti- 
T 30 (1) of Constitution of India. 1973 Ker 
, Reversed (Jan) 52 C 
os 19 (i — Ordinance $8 md under — 
“Conditions of Service” — mags of ina The ex- 
pression covers power to to e blared action 
-— Right of appeal under Ordinance 83 (4) is 
valid Gan) 52 A 
—Kerala Education Rules (1959), Fae ee 
R. 12 (ii) — See Constitution of India, Art. 
(Jan) 33 
-—Madhya Pradesh Prathamik, Middle School 
Tatha Madhyamik Shiksha (Pathya Pustakon 
gerbei, Vyavastha) Adhiniyam (18 of 1973), 
2 (d), 8, 4 and 5 — Nationalisation of text 
Poi k manufactured by the State — Conditions 
precedent for od by ~— Requirement as to 
ponUenton of syllabi before prescription of text 


(Jun) 888 A 
——S. 2 (d) — Syllabus — Meaning 

(Jun) 8 
——S, 8 — See Ibid, S. 2 (d (Jun) 888 A 


=$ 4 — See Ibid, $ S, 2 (d) (fun) 888 A 
Pees we S. 2 (d) (Jun) 888 A 

Prad Intermediate Education Act 

e ee 1921), S. 16-G (1) — See Civil P. C. 
(4909). §. 9 G hh 19g7 
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Electricity Act (@ of 1910), S. 22, Sch. VI — 
Uiecticity ee a } Act (54 of 1948), Ss. 18 and 
26 Second Proviso — Obligation of State Eleo- 
tricity Board to supply, Seaan to consumer 
under Sections 18 and 26 — Does not arise in 
absence of ayerment be “distribution mains in 
the area had been laid by the Board 
(Sep) 1459 A 
——S§s, 22-B and 28 — U. P. Electricity Regu- 
lation of Supply, Distribution, Consumption and 
Use) Order er S. 22-B, Dj- 19-9-1977, Cl. VI 
(a) (i), First Proviso — Proviso is not ultra vires 
Section 22-B for empowering State Government 
to direct Blectrictty Board to effect 100 per 
cent cut in suppl ly to industrial customer having 
its own eg o generalon of energy enabling 
him to get 50 per cent of its energy require- 
aoe Kr All wT (NOC) 56, Reversed 
(Sep) 1459 B 
——§, 22-B — U. P. Electricity (Regulation of 
Supply, Distribution, Consumption and Use) 
One under dated 19-9-1977 —- Implied re- 
of 
order —— Power as to, declaration of does not 
reside in Court (Sep) 1459C 
——S. 28 — See Ibid, S. 29-B 
Electricity (Supply) Act s of 1948), S. 18 — 
See Electricity Act (1910), S. 22 (Sep) 1459 A 
——S, 26, Second Proviso — See Electricity Act 
(1910), : = (Sep) 1459 A 


——S. 79 (c) Industrial Eeppioyment 
tanding Orders) . Act Eao of 1946), S 


Employees Provident Fund god Miscellaneous 
Provisions Act (19 of 1952), S. 14-B — raa 
under Section 14-B to impose damages is not 
unguided _(Nov) 1808 A 


(pny. eB A. 


——§.'14-B — aa fnpoiable under Sec- 
tion 14-B — Are pena 
tare ov) 1808 B 


——S. ~~ Damages’ awarded under Sec- 
tion 148 Plone to Employees Provident Fund 
and not general revenue of State 

(Nov) 1803 C 


Employees’ State Insurance Act (84 of ay ¢ 
S. 72 — Object of (Jul) 1211 A 

—~—-S. 97 (1) — Regulations under, Regn. 97 —— 
Employers’ right to make deduction m em- 


ployees’ sick leave wages when can be exercised 
(Tol) T211 B 


Employees as rrene eens dis Pn Keraliou 
(1930), 97 : 
Henge roy (1948), “Ss. or aye Cal) wit S 


Essential Commodities Act (10 of 1955), S. 2 a 
(vii) — Gujarat Essential Articles Dealers’ 
gulation Order- (1971), Sch. 1, Entry 13: — ie 
pression “paper” — Exercise books are also 
covered by the expression — They can be con- 
fiseated for violation of Regulation order 

(Jan) 180 

S (6) — Iron and Steel Control Order, 

1058. ‘Cl. 15 (i} — Fixation of maximum selling 
prices of various categories of iron 
cluding black plain iron sheets — Notification 
of tral Government fixing rates — aoe. 
ment of laying before Parliament — 

" Gul) i148 
——S. 7 (1) (b), Proviso — Discretion, in suit- 
able cases, not to order gafiean — Illustra- 


tive. case — Judgment of Punj. & Har. High 
Court, D/- eat 1972, Reversed a pe 
Evidence Act (1 of. 1872), S. 3 — 


1) Thid, S. 9 ‘Gay 127 A 
(2) Criminal P. C. (1974), S. 162 


subordinate legislation lie the U. P. 


(Sep) 1459B 


steel in- ` 


Evers Aa Act (cont: td.) aie a 
Qu) 1010 


C. (1 974), S S. 854 
i) nal C Penal Code (1860), S 120- ee 
Penal Code (1860), Ss. 299-890, ey 


(fun) ee 
(8) Penal Code (45 of 1860), S. 800 


(2) Penal Code (1860), S (Dec) 1949 D 
8} Penal Code (i500), S. (Sep) 1510 
(9) Penal Code (1860), S 
76 sal 1194 A 


—S. 8 — Relevant fact — Proof — Mur 
case —- Some witnesses stating thet they saw 
accused firing gun and also heard from other 
persons immediately after occurrence that ao 
cused was assailant — Held, their evidence is 
admissible (Jan) 22 A 
S. 3 ~~ Appreciation of evidence — Evi- 
dence regarding time of recording statement of 
witness (labour boy) — Merely because witness 
was labourer it could not be said that he bad 
no ame of time (Jan) 135 D 
—S, ~~ Trap witness — Evidence of — 
Cate ee if necessary Geb) 400 A. 
—--5. 8 —- Documentary evidence — Land aw 
quisition cases —- Non-examination of vendecs 
or persons attesting sales — Mere statement of 
sale inadmissible —— Cannot be relied on 

(Mar) 472 B 
—S. Bereanton of evidence — Mur- 
der vial ~ T So itary eye-witness disclosing ioa 
sailant’s name at belated stage — Convicti 
held not proper — Decision of Bombay H. € 
Reversed Apr) Coy 
——S, 8 — Appreciation of ‘eviden lene> ET- 
ested witness — iae (Apr) 702 A 
——§ 3 — Circumst: evidence — Suffi- 
ciency of to prove. guilt (May) 326 B 


—-S. 3 — Appreciation of evidence — Coer- 
cion — Proof (May) 845 © 
—~-S. 3 — Burden of proof — Burden . is- 
always on prosecution to establish beyond reason- 
able doubt ingredients of offence with 
ich person accused is charged — Witness’ 
interested in disclaiming authorship 
igna! Apart from word of witness no 
evidence at all to show that purported signatures 
were not in his handwriting — High Co 
held errer in relying on word of witness an 
giving beneti of couot to witness rather than 


ee 





to accus ppeal No. 892 of na 
DJ- 31-1-1972 (Guj), Reversed ` (Jun) 1013 
—--§, 8 — Murder trial — Evidence — Ap- 

preciation - (Jun) 1019 D 


—-~S. 8 —. Appreciation of evidence — Cri- 
minal case — Medical evidence Cun) 1116 B 
—_-—S. 8 — Accomplice evidence —. Cannot be 
accepted without corroboration (Jul) 1127 B. 
——Ss. 3, ae on ac —- Appreciation of evi- 
lence — —  Non-examination of 
witnesses ao one not eye witness — Held 
did not affect the prosecution case 

Qual) 1178 B 


—+—Ss, 8, 118 — Child witness — Criminal trial 
— Version of incident truthful — Courts held 
justified in believing in his evidenc nce 


Ge) 1173 © 
——S. 3 — Mere opinion of witness based a 
gice work as to condition of goods —- Not a 
ceptable (Jul) 1295 ‘A 


——-S. 3 — Appreciation of evidence — Aue- 
tioneer of Govt. goods stating after pee ears 
that goods sold looked new — He fo 


his A 
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Evidineg Act, (conta) 
E record acceptable 
ee w ves no (Jul) 1225 B 


S, § — Credibility of witnesses — Enmity 
-— Not a sufficient ground for testimony 


(Aug) 1261 A 
mS, § — Child witness — Bo 18 years 
from rural area with mature understanding — 
Cannot be treated as a child witness 

(Aug) 1847 D 
GG 2 Cdutndl tele Ae 
evidence tang) Aug) 1882 O 
——Ss. 3, 82, — Appreciation of evidence -= 
Murder case — Evidence of relatives present 
when deceased was being al ed cannot be 
discarded simply because evidence of others 
who came later was not recorded 

‘ (Aug) 1488 A 
S, § —: Hostile witness — Murder case — 
vs supporting prosecution case against his 
eee ew in committing court cannot dis- 

believed simply because he is declared’ hostile 

(Aug) 1433 B 
——§. 3 — Proof — Enmity between Te 
admitted -> F. I. R. mentioning that the 
three accused shouted that deceased should be 
killed — Prosecution witness however attribut- 
ing overt act of incitement only to one of the 
eccused — Held accused convicted was entitled 
to benefit of doubt (Sep) 1456 


——S, 3 — Criminal P. C. (5 of 1898), S. 423 
— Appeal against acquittal — 


cused held could not be rejected 


Evidence Act (contd.) 
FPR 8 - — Identification after lo 
ng interpa 1188 3 


es. 9 - —_ ‘Because of some defects in proceed.. 
ings relating to identification parade, evidence 
of eye-witnesses reg g participation of ao 


(Nov) 1881 E 
——S. 11 — Plea of alibi — Evidence in sup- 
port of found to be untrustworthy — Effect 

(Jun) 1019 C 
— S. epresentation of the People 
Act (48 OF Tes, S PsA (3-A) (Jan) 154 D 
——S, 24 — Offence under S, 120-B, Penal 
Code read with S 185, Customs Act — Con- 
fession made to Ca Officer under eral 
— Conviction cannot be sustained. Cri. 
222 of 1970, Dj- 7-8-1978 (Bom), Revered "68 

r, 
——S, 24 — eaten — ae iy re 
terminatio Cr. A. No. 874 969, 

Dj- 23-9-1972 (Madh Pra), Reversed 

(Jun) 1080 A 
——S, 24 — Extra-judicial confession made by 
one of the accused charged: with conspiracy, to 
widow of another conspirator who was assisting 
her husband in making spears and other weapons 
~~ Not acceptable (Jul) 1127 C 
——S. 24 — Extra judicial confession — Value 
of — Decision of Madhya Pradesh High Court, “ 
kered. (Oct) 1620 $~ 
——S, — Confession recorded by specially \_ 
empowered Taluka Magistrate — Mere availabi- `` 


Appreciation (Sep) 1549 Ë di 

5. S- Credib of witn — Murder ty of Judicial Magi pees tt pot ty leet Pe 
case — Order of Pe “High Cou Rere aneian to dis evidence of Bay oe ) 1e £ 
——§. 8 — Circumstantial evidence, Seen in- ——S. 27 — See also Ibid, 8.8 (Feb) 400 C Q 


(Aug) 1962 ‘“ 
——S. 27 — Recovery of article on the infor- 


sufficient to prave guilt —+ Detision of Madhya 
Pradesh High mation of accused —+ Probative value 


car, Reversed po 1620 vA 
— S, tia Coy ode (1860), S. 


der- trial d eyewi ae (Jun) 1042 A 
preciation of Evidence a OA A 27 — “Discovered in consequence of in- 
S45 — Renal Code (1860); 8. 300 — Mur- formation received” — Meaning eee 
a af saat pe eet. ——S. 27 — Statement of accused leading to 


discovery of murder weapon capable of two 
pon rae — Conviction on its basis 

ity, A. No. 1829 of 1971 Bom), 
Reversed (Dec) 1949 C 


——Ss. 81 and aea — Admission and shift- 


——Ss. 3, 154 — Witness declared hostile — 
His testimony not shaken on mai points in 
rosehip bg pi ~ Cannot be brushed asida 
Criminal Revision Petition No. 857 of 1977, DI- 


92.8 1978 (Kant), Reversed (Nov) 1848 A (May) 861 B 


——S. § — Criminal case — Murder — Cir- 
¢umstantial evidence — Principles governing 
appreciation of evidence (Dec) 1949 A 


f rae 8 ~—+ Circumstantial evidence — Murder . 


against only one accused. 
1971 (Bom), Reversed 
ard. 4 —+ See Tort — Negligence 
ov) 1848 € 
d 27 — Criminal P. C. (1898), Sec- 
“o Conduct of accused and statement 
officer — Distinction between 
(Feb) 400 C 
—~—Ss, 8, 27 — Weapo merely taken out by 
accused from beneath his cot and handed over 
to police without any statement ~ Tac also 
accessible tò all — Factum va recovery is 
under Section 27 and wea n canot be relied 
on as admissible under 8 Order 
Orissa High Court, D/- 16-3-1972, Reversed 


——S§s, 8 
tion io 
‘to police 


(Av 2, 1262 
——§. 9 + See also Penal Code (1860), S . 161 

Aug) 1408 B 
—~—Ss. 9 and 3. — Identifying parades — Val 


ue 
af Terision of Peral High Goyrt Reversed 


ing e borden of 
(1) Tb (Aug) 1483 A 

(2) RA of India, Art. 1 
E 1440 


(8) Penal Code (45 of 1860), S. 300 


——S, 82 — Criminal P. C. So of bt 182 
— Dying declaration record e police officer 
during investigation — Admissibility -— Eviden- 
tiary value Qub 11738 D 
——S5. 82 — Dying declaration — Presence of 
relatives with deceased before recording of state- 
ment — Effect ul) 1181 
——S. 32 — Dying declaration —~ Need not 
have been made in expectation of death 

(Aug) 1847 A 
——S. 32 — Dying declaration — Wealth of 
aan does not iecoeactly lead to the inference 

the declaration being fabricated 

(Aug) 1847 B 
—8S. 32 — Dying declaration — Substance of 
the maker written in words of the writer at- 


taches no infirmity (Aug) 1847 c 
——S. 32 — Dyng declaration — Truthfulness 
of ‘(Sep) 1505 


“8s, 9. 65 {c) — Proof of dving deplarg- 
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Evidence Act (contd.) 
——S, 82 — Dying declaration by Jeused te 
eye-witnesses immediately after occurrence — 
Evidence of ae at variance with E e of 
octor condu post-mortem —- 
(Nov) 1881 D 
85 and 114 — Wazibularz —: What is 
eee presumption of correctness 
(May) 861 A 
-—S, 43 — Confession as to sen pronation 
— ‘Two items of misappropriation found un-. 
reliable in earlier trial — Conviction relating to 
third item — Judgm: ent in previous case — are 
missible. Cr. No. 874 of 1969, DJ- 
1972 (Madh Pri, Reversed (jun) 1080. 5 
-—-—S, 45 -— See also ` 


=m Ibid, S. 78, Second Para (Jan) 1 
2) Hindu Marriage Act (1955), S. 2G) a 


879 
(8) Penal. Code (1860), S. 800 (Feb) Sol A 
(4) Penal Code (1860), S. 487 (Jul) 1011 
——§, 45 — Expert evidence — Thumb im- 
pression —- Science of identifying thumb im- 
pression is an exact science and does not admit 
of any py or doubt (Oct) 1708 A 
jS, — Question whether a lottery ticket 
was i — Expert opinion, not definite and 
conclusive — Expert opinion, Abd if admissible 
not a safe basis for finding of forgery. Deci- 
sion D/- 2-6-1972 of Punab and Haryana High 
Court, Beene ec) 1890 A 
——S. 65 (c) — See Ibid, S. 32 (Sep) 1567 A 
` penn T, Sood BE 45 fc Power of 
court to ect accused to give 
handwriting —-.Direction can be een 


od cnet is Gi TP RIBS Dahi apd 
g elhi 

versed (Jan) 14 
——S. 91 — See Monocle and Restrictive 

Trade Practices Act (1969), S. 2 (o) 
(May) 798 F 

S, 92 — See 

Hindu Law — Partition » 1880 


Monopolies and ore Trade Practices 
Act 9), S. 2 (o an 798 F 
Ss, 101-104 — See Ibid, S 


St aa y) 861 B 
~——-§. 105 — See 
(1) Penal Code (1860), S. 302. Qui) 1179 
Pi y — Negligence (Nov) 1848 C 
— See Hindu Marriage Act (1955), 
S. 1 is a) a (May) 879 
——§. 114 — — also 
(1) Ibid, S. (Ma: 7 861 A 
(2) Criminal $ C. . (1974), S. sio, 
en) 1506 B 


(8) Mono lies and Restrictive Tee Practices 
ct (1969), S. 13 @) (May) 798 C 
me) Tats — ea (Nov, its 48 C 
——S. 114 — Regularity of official a 

(Au S ‘3908 Cc 

——S. 114, Illus. (g) — See also Wid’ S 
(Jul) S33 B 
——-§. 114, Illus.- (g) — Criminal case — Non- 
- examination of some eye-witnesses by prosecu- 


tion — Held no tas inference (Jun) 116 A 
——S. 115 — See a 
(1) Civil P. C. 1808), s 11 (Jan) 198 E 
_(2} Constitution of India, Art. 2 ta F 
Apr, 


(8) Income-tax Act (1922), S. a aA C B 
(4) L-T. Act (1981), S. 245-D as and Proviso 


tT"? ‘on me 725 E 





Panica oc (contd.) 
-= Waiver — What 

Party Bice have knowledge of his right. 
Misc. W. No. 8788 of 1970, D/- 25-1-1972 (All), 
Reversed (Apr) 621 B 
-——§, 115 — Promissory estoppel Meaning 
pala Whee aed ‘bound and if so to what 

nt by the ple of promissory estoppe: 
Civil Misc. Writ No. 3788 of 1970, DJ- 25-1 


constitutes: _ 
Ci 


1972 (AID, Reversed (Apr) 621 G 
=S, 115 — Estoppel — pres 

ay) 798 D 

SRR 118 — See Ibid, S ant 1173 O 

188 — See also $5 Code (1860), Sec- 

Get 161 (Jul) 1191 A 

-——S. 183 — Approver’s evidence — Corrobo- 

-ration —- Nature (Mar) 569 A 

. 188 —+ Accomplice — Evidence of — 

Corroboration —- Necessity (Nov) 1761 A 

——Ss, 145, 155 — Criminal P. C. (1898), Sec- 


tion 162 d), Proviso —' Prosecution witnesses 
declared hostile and confronted with their ear- 
Hier statements to police — Such use of the 
statements held was permissible (Feb) 400 B 
——S§, 154 — See also Ibid, S. 

(Nov) 1848 A 


154 — Prosecution witness whe be 
gic hostile (Mar) 569°B 


—-—S. 155 — See Ibid, S. 145 
Foreign a 
payable bie res uyer in respect of the 
goods” in S. 12 (8 eaning of — 
RPE showing inflated peg in yarn by ex- 

er does not constitute contravention of Sec- 
Fon “io y » (Dec) 1969 


Forei me . (Conduct and Pe or 
Rules ( ‘oe E 1) i iios repealed) — See 
Constitution of india 14 (Nov) 1868 

Foreign Service (Recrui fa Cadre Seniority 
and Promotions) Rules (a6), R. 18 (4) — See 
Constitution of India, Art (Nov) 1868 


Fundamental . Rules, R. 9 ‘ey (b) — Applicabi- 
lity — Army Officer absor in Indian Admin- 
istrative Service -—- Fixation seniority — 
“N” formula -— Definition of pay in R. 9(21) (b) 
not applicable — Only basic pay relevant — 

Allowances to be excluded (Sep) 1596 B 
——R. 80 Ae — Next below Rule -— Applicabi- 
lity to I. A. 5. Officer (Sep) 1586 D 
——-R. 49 — Applicability to member of Indian 





Administrative Service orming duties of 
two posts Sep) 1596 C 
R. 56 G Q — Compulsory retirement in 

r based on non-existent 


publie interest — s 

act — Illegal. C, T 1264 of 1976, D/- 
24-11-1976 (Delhi, Moverse (Jan) 49 C 
General Cinu Act (10 of Parts S. 3 (26) -—— 
See Mines and Minerals an 


tion and Development) ‘Act ‘en's 


ee Prevention of 

Goan, $. 5 as (d (e) 
——S. 6 (a) — See Goa, Daman and Diu (Ex- 
tension of Code of Civil Pocediro 1908 and 
Arbitration .Act 1940), Act (80 of 1965), S. 4, 
Proviso Cls. (b), (© (Aug) 1352 A 
8 (1) — See Monopolies and Restrictive 

Trade Practices Act (54 of 1969), si 55 


(Moy) 798 A 
~———§.' 16 -— See Constitution of Indi Arti- 
cle 16 (1) ' (M ar). 429 B 
~——S, 34 — See Criminal P. C. ara), Soe 


Q ii mi ee dee a r o 
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Goa, Daman & Diu Civil Courts Act (eanta) 
tension of Code of Civil Procedure, 1908 
Arbitration Act 1940) Act (80 of 1965), Sec. 4, and 
Proviso Cils. (b), (c) (Aug) 1352 Ei 


Goa, Daman and Diu (Extension of Code 3 
Civil Procedure, 1908 Arbitration Act, 
- 1940) Act (80 of 1965), S. gi Proviso, Cis. (b) ©} 
~~ Enčorcement -of Act (80 of 1965) during tke 
pendency of _ suit ore Comarco Court x 
Margao -—— Effect (Aug) 1852 A 
Government Grants Act as of 1895), S. 8 — 
See Hindu Law. — Religious Endowment 

(Jul) 1147 
Gujaret Co-operative Societies Act œ of 1962 

See under Co-operative Societie 

Gujarat Essential Arade Dealers? Regulation 
Order (1971), Sch. 1, Entry 18 — See Essential 
Commodities Act 8 of EN S. 2 (a) (vii) 


(Jan) 130 

Haryane Satie Act (14 of 1974), - S. 4— 

See Criminal P. P . 5 ey 1839 
Law —— Family arrangement — fee 


Hindu 
ee Act clam S. 25 (Jun) 82 
Joint family — Partition — Right of erst- 
hile minor coparcener to reopen partition on 
ground of unequalii (Aug) 1486 B 





—-—Partition — Declaration of intention to’ 


separate —- Bar of Section 92, Evidence Act — 


‘Applicability. F. A. No. 25 of 1968, D/- 28-.0- bared 


1968 (Mys), Reverse (Dec) 1€80 
~-—Religious and Charitable Trusts —- Math — 
Mahant — Succession —- Person, not chela Sut 
accepted as one, could be validly appointed as 
successor (May) 84E A 


——Religious Endowment —- Inam — Nature 


of = pues in Inam Fair Register — Incer- 
pre (Jul) 1147 
ae endowments — Baridar of a dzity 
ht to share offerings —- Transferability 
eritability — Effect of S. 4 (1), Hindu 
AA Act (Aug) 1314 


-Religious endowment — Shebaits — Con- 
pi, of shebaitship and ction. 
le and aagi Siod (Oct) 16832 A 


Po wi — Tllustration. 
A. F. A. D. No. S "of Ti 1967, "DI. 2 pa tetas Ace 
Partly Reversed (Oct) 1 


Hindu Marriage Act (25 of 1955), S. 12 a a 
—~ Pregnancy of wife-Respondent, at the fime 
of marriage — Evidence — Burden of prooi — 

Testimony of doctor who was expert in mid- 
wifery but chad not specialised in gynaeco-ogy 
accep decision, Dh 23-8-1968 (affrm- 
ing 1968 Ger ty 865 (Punj & Har)), Reve-sed 


May) 879 
tiS. 17 — See Penal caleba / 4 
Hindu Succession Act (80 of 1956), s 4 
See Hindu Law — Religious endowments 


(Aug) F814 
——5, 14 (1), (2) — Hindu widow’s rigkt to 


maintenance — Nature of. S. A. No. 685- of 
1969, D/- 5-11-1976 (Guj), Reversed 
(Jun) 963 A 


—-—S. 14 (1), Q), — Limited ownership is sine 
qua non for app! amity of sub-section 2x — 
Meaning of “limited ownership’ S. A. 0. 
685 of 1969, dated 5111 1976 ‘Gap, Reversed! 


is 


. HOUSES AND RENTS 


ow Andhra Pradesh Buildings (Lease, 
Eviction) Control Act (15 of F 1960) S. 10 D ae a 
=- Expression ‘Business’ —- Word to be ixter- 
preted in context of statute and not by refer- 


x" Fi thn EA tp e i~ Tnptndgs Ei 


- 1949, S s00 (i), Proviso — 


Houses & Rents (contd.Y 


-Bombay Rents, Hotel and | ging House 
Rates Control Act (57 of nd est 2 D) — 
Suit for eviction on ground breach of term 


of lease -— Whether under relevant clause duty 
to carry out repairs was that of ag or land- 
Iad. Spl. C. A. No. 426 of 1 D}- 

968 (Bom), Reversed gre 1809 A 
Ae Rent Control Act H “i 1955), Sec- 
tion 14 (1) (e) — See Ibid, S. eer G DF 


Mar ) 4 
S. 14-A (Introduced by Amending Act 1 bat 
1976) — Applicability — Conditions precedent 

(Mar) 460 A 
——S. 14-A (Introduced by Amending Act 
18 of 1976) Government Servant when en- 
titled to benefit under Sec. 14A — Word 
“person” -— Not confined to government servants 
only. Civil Reyn. No. 247 of 1976, D/- 6-12- 
1976 (Delhi), Reversed (Mar) 460 B 


Ss, 1A and 14 (1) (e) — Petition for 
eviction under S. 14-A — Proof that premises 
let for residential purposes only not necessary 
Sections 14-A and 14 (1) (e) compared 

(Mar) 460 C 
~—-—Ss, 14-A, 14 (1) (e) — Pendency of eviction 
petition under S. 14 (1) (e) — Subsequent peti- 
tion by same landlor 4-A — Not 
‘(Mar) 460 D 
Ss, 14-A, 25-B — Eviction suit under Seo- 
tion 14-A — Leave to defend suit — Restricted 


one — Not analogous t bes f t of 
leave to defend under Gl E Po S ER 
” (Mar) 460 E 


saga ee n ( AA (e} GA sid (7), 25B, 250C 

— Requirements 
wader gi a si ) @) sa aa be satisfied — 
Section 14 (6) not applicable — Period of 6 
months’ under $. 14 (7) stands reduced to 2 
months (Mar) 460 F 


under $, 





`S. 25-B — See Ibid, S. 14-A 


(Mar) 460 E, P 
S, 25-C — See Ibid, S, 14-A 
(Mar) 460 F 


-fast qami Urban Rent Restriction Act (3 of 
Deposit of ar- 
rears of oe yr eference to Section 81 of Re- 
lief of Indebtedness Act in court of Rent Con- 
troller -> Eviction petition filed in same court 
subsequently —+ it amounts to compliance 


of Sirk ee 1807 
Jamm Kashmir H ops Rent 
Control “Act rey of 1966), S i pd nee See 
Constitution of India, Art. 186 
(Feb) 272 Ð 


——§, 11 (1) h) — Suit for ejectment — 
Words “reasonable requirement”, ' connotation of. 





AIR 1968 J & K 59, Reversed (Feb) 272 A 
S$ 11 (D) h) — Suit for ejectment — 
Words “own occupation” — er include 


starting of any business in the house, AIR 1968 
J & K 59, Reversed (Feb) 272 B 
——S. 11 (1) (h), Explanation —- Eviction 
decree -= Consideration of relative advantages - 
and disadvantages — Extent of hardship that 
may be caused, AIR 1968 J & K 59, Reversed 
(Fe b) 272 C 

Tamil Nadu Buildings (Lease and Rent Con- 
WoD AU (1S OF 1200), 8: 10 — See T. P. Act 
(1882), (Oct) 1745 
——S. å (D C) fas amended by Act 28 of 
1973) —— ‘Bona fi uired by landlord for 
immediate purpose ya e Ey and recon- 
gryt — Netprmipgtion CSuil Royn 
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8 ( 
1978, D/- a 8-1978 (Mad) . and Civil Revn. No. 
1102 of 1978, D/- 19-8-1978 (Mad), Reversed 
(Sep) 1559 
U, P. (Temporary onno of Rent and Evic- 
ton Act (3 of Pisa), S 7-C ~— Arrears of rent 
— Deposit in court when tantamounts to pay- 
ment to landlord (May) 824 
West Bengal Premises Tenancy Act (12 of 
. IT-A and 89 — Application under 
-A — Provisions of Section 5, Limitation 
- Act (86 of 1968) are applicable. Civil Rule 
No. 2924 of 1968, D/- 3-6-1969 (Cal), qed 





~———§§, 89 — See Ibid, S. 17-A _ (Mar) 588 
Hyderabad Abkari Act (1 of 1316 Fasli), Sec- 
tion 41 (2) — Applicability — Bar of limitation 


under sub-section (2) is not confined to actions 
for damages aring out of tortious acts only 
but satene to actions (Nov) 177% 
Pydna rand Acquisition Act (9 of 1309 F). 

4 (1) — See Land Acquisition Act (1 of 
Sad, S. 18 (Mar) 404 
Income-tax 


-Best judgment assessment ~= See L-T. Act 
(1961), 5. 144. 


fincome-tax Act (11 of 1922), Ss. 4 (8) (i), 10 (D) 
~~ Exemption under S. 4 (8) () — Re isations 
by assessee customers for “Dharmada” — 


Vi alidity —- Realisations, if can be regarded: as 
assessee’s income (Feb 848 
S. 10 (1) — See Ibid, S. 4 (S) (i) (Reb) 848 


~——S, 10 (1) (2) — Business loss — Assessee 
aving income in Pakistan — T er of profits 
to na — Loss due n devaluation of Rupes 
by When e to business 
ae cin 81 TTR 641 ‘GDR 
. (Jan) 5 

im—§, 10 (2) —+ See Ibid, S. 15-C 

(jan) 117 B 
Ss. 10 (2) (iti), 10 (2) Gv) kie 12 
Deduction under — Scope a 
Hon under Ss. 10 (2) Gil) a akie 10 E hae a) mia 


-——§s, 10 (2) di gad, 10 (2) ae — "Boron 
tng completely unrelated to cabin deg of business 
and a y used for makin arity -— Inter- 


æst on such borrowing — Not: allowable as de- . 


duction: (Aug) 1291 B 
=—S. 10 (2) (vii), 2nd Proviso ~— Profits of 
business — usiness over by a firm 
— Written down value of assets oobausted be- 
fore date of acquisition by — 2nd Proviso 


ło S. 10 o (vii) is not attracted. 1972 Tax LR 
348 versed (Feb) 879 


(Delhi); Re 
~-—S. 10 (2) (xv) — See also aT 10 (2) Gi 


1291 A, B 
ne 10 (2) x) — Business expenditure’ on 
— olly and exclusively used” 
Meaning, Pi ded 85 ITR 88 (Bom } aad ars) 
38 ITR 50 (Bom), Reversed 
~——§. 12 (2) — See Ibid, S. 10 (2) Hd 
(Aug) 1291 A 
—S, 15-C — See Interpretation of Statutes 


— Pari materia (Jan) 117. A 
—$s. 15-C, 10 @ — Exemption under Sec- 
pe 15 © Gd) — bad can open — Depreciation 

e ge rebate — Calculation — 
Hode, (1970),7 


S tT ACs ad Tax Case 
` Raana 


: (Oct) 
S 189 — See Ibid, S. 271 (1) Os 


ometr Act (43 of 1961), S. 28 ~~. Assessea 

E. S. Contractor —- Certain materials sup- 
Mied to contractor at fixed rates by Department 
to pe exclusively used in: construction — Com- 


pin on of income and profits of assessee. 
(1976) 1 102 ITR 430 (runy & Har), Reversed; 
1971 Tax LR 888 (Punj & Har), Overruled 


(Feb) 209 


a 28 — Profits of business — Determina- 


— Assessee converting capital assets into. 
a R eb -— Market value of assets as on 
date of conversion to be deducted from sale 


procee (Feb) -376 
——S. pe (1) (7) and Sch. IV, Part A, Rr. 2 (b) 
and 4 (b) and () — ommission paid to sales- 
man under "contract a rs in addition to 
pay is salary with 2(h) — Deductible 
ier S. 86 (1) (iv) eee wi Rule 4 (b) and (o). 
977 Tax LR 828 (Cal), Reversed 
(Apr) 607 


——-S. 40-A (2) (a) — See Ibid, S. 256 Q 
(Oct) 1724 


—~S. 57 (iii) — Interpretation of — Mt 
tions — Interest on moneys borrowed for in- 
yestment in shares which had not yielded any 
dividend is admissible under S. 57 (iii), ATR 
1957 Pat 400 and (1968) 47 ITR 1 Cal), Over- 
ruled (Feb) 873 


——Ss, 78 and Gr — Set-off of speculation 
losses by registered ses cannot be 
carried forward by mech 8 fiom but ‘have to he 
apportioned between Sep) 1485 
——S. 75 — See Ibi arga F8 Sep) 1485 
—-S.. 80-J -— Scope and peed Some 
Profits or gains oE tow in dustvial wn mn 


Com: ee — = Mok deans 210 
(1) nig M “85-A Oct) 1691 
- (2) Ibid, S.. 256 foe 1710 
——S. 84 — See 
(1) Income-tax Act (11 of 1922), S. 15-C 
(Jan) 117 B 
(2). Interpretation of Statutes — Pari materia 
(Jan) 117 A 
'85-A and 80-M (since repealed) — In- 
terpretition of. (1974) 36 ‘Taxation 95 (Cup a 
eversed 1691 


=S. 144 ~- Best judgment assessment — 


Principles ean 209 B 
——S. 147 (a) — Failure to disclose y and 
truly — Recourse to S. 147 (a) iad 1450 


——S. 147 (b) — Opinion of Internal Audit 
Party of I-T. ent ~ Not an “‘informa- 
ton! within meaning of S. 147 (b) — Re-open- 
baa nee on that basis — Illegal. AIR 
1876 SC 208, AIR 1977 SC 2129, 1972 Tax LR 
100 (Delhi), 1972 Tax at tn Ken, 1975 Tax 
R 712 (Delhi), 1973 184 (Ker), 1977 
Ta LR 229 (All) and uaa. 111 IFR 287 tan 
Overruled (Dec) 1 


——S. 153 (9) (h) and Explanation 8 — Ee. 
pressions ‘Finding? and ‘Direction’ — Meaning 
of. 1973 Tax LR 963 (Delhi), Reversed 

(Dec) 1933 


——-§. 179 (as it stood prior to amendment of 
1975) — Applicability.— Completion of all 
stages of winding up of = company prior to 
coming into force of Phe L-T. Act — Section 179 
does not apply . (Sep) 1453 
——Ss. 245-A (a), 245-C 2. — Expression “In- 
come-tax Authority” Appeal pending before 
Tribunal — It cannot be said that a case pends 
before an_income-tax authority (Oct) 1725 A 
Fg ae Sag Thy S OBR fay ey - 
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aaa Act (1961) (contd.) 
——S, 245-D. 


, First Proviso — Application for 
composition — Applicant is entitled to heasing 
before his application is rej 

(Oct) 1725 B 


—S5. 245-D (1), Second Proviso — Comnis- 
sioner’s power to object to settlement Forced: 





ings — Held could not be nullified by doctrine 
of estoppel (oe 1725 E 
. 245-L — See Constitution of India, 
(Oct) 1795 D 


: 186 
545M (1) Proviso and — In z 
a R © od) iG 


a 256, 80-M — Reference —- escion 
whether deduction under S. 80-M a a bira 
on gross dividend or on net divide: — 

question of law nd oe F710 


——Ss. 256 Q, 40-A. (2). (a) — Reference: — 
Question, whether particular expenditure on rent 
ts excessive and unreasonable — Question 
fact — No issue of law involved — No refer- 
ense to High Court. Decision of Allahebad 
High Court, Reversed (Oct) 1724 
Ss. 271 mo (iii) and LP RA ts 
income — Proceeding for imposing per-a 
— Law ruling on date when act E e conceal- 
ment takes a k awe ) 1897 


——Sch. aap 
fax Act adén, a 3b (a oo 
—Sch. IV, P 


sr r) 6&7 B 
and © — See 
fncome-tax Act ai, Bs, s6 (1) ang 

(A ail 687 B 
Triar Administrative Service (Appointment by 
- Promotion) Re ations (1955), Regs. 4 cal 5 
— All India Service Manual, Part II, Resolu- 

gone 1.1 and 1.2 — Resolutions not ultra 


regulations. 1977 SLWR 57 Har), 
Rovere ie See Ibid, R rani, & 1622 h 
= as (Oct) 1622 A 


, —Reg. 5 (7) — Non-inclusion in select list 
— Duty of Selection Committee to give brief 
reasoning ‘pointed out. 1977 SLWR 57 Panj 
& ie, Reversed (Oct) 1632 C 
Indian Administrative ters Epua and 


Seniority) Rules i . 8 — Corstitu- 

tion. of India, Art. K ep) 1536 A 

—R. 6 (2) — See "Fundamental Rules, E. 30 

(29) (Sep) 1596 D 

faodustrial Disputes 

—Closure Mae aderking — See I-D. Act 
(1947), S. 25-FFF. 


Closure es undertaking — Tomine of 

services —~ See I-D. act (1947), S. 25-FFF. 
»—Reference — See I.-D. Act (1947), S. 10. 
—Retrenchment ~~ See 1.-D. Act (1947), S.25-F. 
Industrial Disputes Act (14 of 10) | S. SPD E Ind 
See au Thid, S. 25-FFF ° 

2 () — Industry — Sean A:hram 

Servodaya Nagar, Kanpur is an “industry” 


(Jul) 1210 


oS. 10 — See also Ibid, S. 88 (2) (b) 
(Oct) 1652 


——S. 10 — Power to make reference — Dis- 
eretionary and administrative in character — 
Existence or apprehension of industrial dispute 
— Adequacy or sufficiency of materia for 
forming Government’s opinion — Not, Lea 
an) _70 A 
-—-S. 10 — Second or fresh reference — Gov- 
emment declining to make ‘reference — Tts 
` power to make reference is not exhausted — 
Existence of fresh material subsequent to refu- 
sal to make reference -— Not a pre-cordition 
for making fresh reference (Jan) 170 B 


—S. 10 — Reference ~ q Validity — Work- 


‘ment of a 


Industrial Disputes Act (contd.) 
some workmen and demanding their reinstate- 
ment — Government referring dispute as to 
justification of their retrenchment —— Held, refer- 
ence not invalid on ground that entirely different 
ute refe (jan) 170 C 
Ss. 10 (4) and 15 — Jurisdiction of Indus- 
Tribunal Tribunal cannot go beyond 
terms of reference (Aug) 1856 
——S. 15 — See also Ibid, S, 10 (4) 
(Ang) 1856 
——S. 15 — Interpretation of earlier award by 
Industrial Tribunal — Interference by Hi 
Court — Propriety.. Decision of Bombay Hi 





Court Reversed un) 1072 
——S. 18 — See U. P., Industrial Disputes Act 
(1947), S. 2 (1) ) 1196 
— Ss. ee 25-FFF -——~ Retrenchment and 
closure of business — Distinction between — 


Payment of conmpensation and wages for notice 
period — Not pre-condition to closure 


Ga) 170 D 
—--S. 25-FFF —-See also Ibid, S. 
fen) 170 D 
——Ss. 25-FFF, 2 () — “Undertaking”? — 


Meaning of — Painting section of a factory — 
Held, not_an er = ‘Termination of 
services of. workmen due to closure of that sec- 
tion — Amounted to retrenchment 

(Jan) 170 E 
Ta 8h 250 and 25R — Validity — S. 250 l 
and Section 25-R relating to aw 
punishment contravene Article 19 (1) ar No 
saved under Article $1-C also after 
Emergency | (Jan) ) 25 S 
—S. 25-R — See Ibid, S. 250 (Jan) 25 C 
——Ss, 38 (2) (b) and ~~ Application under 
Section 83 (2) mquiry conducted in 
violation of principles . of Aana] justice — No 
cay cast on ib ue motu to at upon 
empioyer to adduce evidence to prove charges. 
1976 Lab IC 1858 (Cal), Reversed 

(Oct) 1652 


——S, 3A — Info tion to abandon service — 
Determination — ange in conditions of ser- 


vice during a of dispute — What is 

(Apr) 582 A 
—-S. C (2) — Payment of Gratuity Act 
(1972), e T — Pr gs for payment 
of say due — ppptlestions under §. 38-C 
(2) of Industrial Disputes do sty lie — 


Civil Writ No. 3166 of 1975, D/- 5-6-1975 
{Punj & Har), Reversed (Dec) 1981 C 
——Sch. 2, Item 8 — Reinstatement of em- 
ployee — Grant of back wages — Yisorstign of 
Court as to — Exercise of 

ustrial Employment (Staading Orders) Act 


eo of 1946), S. 5 — See Ibid, S. 18-B 

ey 65 A 
— Ss. 18-B and 5 — Electri ly) Act 
(1948), S. 79 (c) — Purchase of Find Gue ntakng b by 


State Electricity Board —- PA E of 

employees — Regulation made under Sec. 79 (c} 

notified under Section 18-B — Regulation is 

valid and effective. 1976 Lab IC 7720 ae 

partly Reversed. Observations in 1968 La 

1587 (Mad), Overruled (jan) oS T 
ations notified 


——S5. 18-B — Rules or Re 
under — Apply to Peet aving statutory 
status and not ervants only. 
1976 Lab IC 1720 ANR Reversed (Jan) 65 B 
Interest Act (32 of 1839), S. 1 — Applicability 

— ‘Debts or sums certain’ Claim for pay- 
-sum ascertainable 1 made in accord- 
ance with “he terms of agreement —— It is clearly 


26 4 - Subject Index; A. I. R. 1979 Supreme Court 


Teret Act conta 
] — Applicability — ‘Demand shall have 

= made’ — Notice of demand mentioning 
‘loss by way of interest? — Held, the Act was 
.applicable — Plaintiff was claiming interest a 
such (May) 852 B 
—S. 1 — ‘Demand shal] have been made’ — 
Claim for past interest would necessarily imply 
a claim for future interest (May) 852 C 
——-S. 1 — Rate of interest — Fixation of — 
Justification — Interference with discretion exer- 
cised by High Court (May) 852 D 
Interpretation of Statutes — 

(1) Prevention of Food Adulteration Act SI af 


1954, S. 8 (Feb) 510 A 
(2) Prevention R oe Adulteration Act 
(1954), S. 17 (2), E (Dec) 1977 B 
(3) Sales 7 Tax — ony Sales Tax Act cn of 
1959), S. 83 (6) (Jun) 1098 
(4) Tenancy Laws — Andh. om. 


Pra. 
Area) Estates (Abolition ond Conver: 
into Ryotwari) Act (1948), S. es D. ‘9, 


= —Clear and unambiguous language of ee 
— See Income-tax Act (48 of 1961), ere JA Gii) - 


——Constitutional Statutes — .See K i Ai 





of India, Art. 871-D (8) (Jan) 198 D 
- aera clause — See Companies Act 
(1956), S. (Apr) 784 B 





Ni generis rule — See Industrial Em- 
ployment (Sanding Orders) Act na of 1946), 
. 18-B an) 65 B 


——Expressions in one Act — When can be 
interpreted with reference to “those aed in in an 
other Act (Feb) 289: rO 
——Intention of Legislature — See Houses and 
Rents —- Delhi Rent Control Act (1958), Sec- 
tion 14-A ar) 460 B 

Marginal note appended to section cannot 
be used for construing the section (Feb) 289 a 
ar materia —- Income-tax Act (11 
1922), S. 15-C — Income-tax Act (48 of he 
Section 84 — Section 15-C of former Act an 
Section 84 of latter Act are in material respects 

in identical torns — Interpretation place on 

Section 15-C of the former Act is bound to 
apply equally to Section 84 of thé latter Act 

(Jan) 117 A 

——Principle of ‘contemporanea expositio’ — 

Documents can be looked into for finding out 


true intention of Government in issuing Noti 
cation (Jun) 1049 B 


Reference to oneto — See Houses and 











Rents — Andh. gs (Lease, Rent and 
Eviction) Farag Act RT s7, 10 @) (a (a) es 
Retrospective operation -—— See oa. 





palities — Bombay Bee ae Municipal Corpo- 
ration Act (59 of 7949), S . 127 (2) 
(Feb) 304 


-Welfare legislation introducing agrarian re- 
forms —~ Purpose oriented interpretation 





(Sep) 1487 B 
——Words used in statute — Interpretation of — 
Principle (jan) 1029 B 


Jron Tad Steel Control Order 1956, Cl. 15 (i) — 
See Essential Commodities Act (1955), N P 


Jammu and Kashmir Houses and Shops a 
Control Act (34 of 1986) 
See under Houses and Rents. 

Jioni and Kashmir Public Safety Act (6 of 


Karnataka Civil S eee Cle ificati Control 
and a ae Tale | issn, R . 5 — See” Constitu- 
tion o (Mar) 429 F 


Kerola a a Amendment Act (27 of 
62), S. 2 — oe Prevention of Corruption Act 


@ of dine Feb) 358 
—-S. see Prevention of Corruption Act 
@ of 1947, S (Feb) 358 


Kerala aai Rules (1959) 

See under Education. 
Kerala General Sales Tax Act (15 of 1968) 

See under Sales ‘Tax. 
Kerala Land Reforms ae (1 of 1964) 

under Tenancy Laws. 

Kerala State and Subordinate Services Rules 
(ae) R. 28 ©) (ii) — Take over of West Coast 

Electric Supply Corpn. by State Electricity 
Board — Absorption of employees of Corpora- 
tion in Service of Board — Their promotion to 
supervisory cadre is governed by R. 28 pre (ii) 

(Aug) 1418 

——Part I, R R. 2 (16) — S Rules — Mean. 
ing of — Part II, R. 28 ia) — Applicability 
— Kerala Government order dated 16-5-1961 
whether contravened Articles 14 and 16 of the 
ar ose ( ‘ (Jun) 1060 

erala Uni Act (14 of 195 

See under ry ” 
Land Acquisition Act (1.0f 1894), Ss. 4 and 6 
— Enquiry contemplated by Section aN dis- 
pensed with under Section 17 — Issue of notifi- 
cations .under. Sections 4 and 6 aiatulteseccsty — 
Not Not illegal (Oct) 
pas and 6 (1) — otenen of public 

ler Section 4 (1) notification, pcs 
comprehensive, while one mad Secon 6 (1) 


more precise and restri ality 
on 1718 B 
——S. 6 
M Ibid, S (Oct) 1718 A 
a) Cae of India, Art. 22 
(Oct) 1718 D 
——S, 6 — Notifications under — Delay in 


taking possession although urgency clause under 
Section 17 applied —- Notification is not render- 





ed invalid Oct) 1718 C 
oe 6 (1) — See Ibid, S. 4 (1) (Oct) 1718B 
. 11 fii), 18 — -Land Acquisition Officer 


kn compensation and apportioning — the 


amount between owner and tenants of land — 


` Reference under Section 18 leading to increase 


in rate of compensation — Direction by Civi 
Court that entire compensation is payable to 
Gwner — Not valid — Tenants also entitled to 





— Erain of —~ Mode — Validity 
Writ No. 2718 of 1968, D/- 29-8-1968 (Punj and 
Har), Reversed ep) 
——§. 18 — See also Ibid, S. 11 (iii) 
(Apr) 738 
——Ss. Hyderabad Land Acquisition Act 
(1809 mi S. 4 ay — Roenes under — Power 
of Collector — Ambit of — Reference beyond 
period of limitation — Tone 
reas reference. AIR 1929 All 769, AIR 1968 
All 556 (FB), ATR 1959 All 576 (FB), ATR 1943 
Mad 827 and AIR 1958 Punj 490, al E 
(Mar) 404 
——S. 28 —. Building sites — Potential value 
of land — Determination — Test — Compen- 
sation — Enhancement — [Interference by Su- 
preme Court (Mar) 472 A. 
238 Determination of market value. 
(1986) 8 Law Rep 428 (Mys), Reversed 
(May) 869 
ys gs (W Secondly — Asgeqement of rom- 


can decline to 





1713 A ` 


+ 
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Asani uisition Act (contd.) 
ae in valuation — Forest valued —- Trees can 
not be valued again for arriving at total com- 
pensation payable. (Obiter) (Sep) 1547 
—S, 25 (2) — ant to Section 9 
applicant only stating that there was a dep 
wide well on the land — Specific amornt 
as value of the well not claimed —- Held Hh 
Court was justified in reducing compensation to 
the amount awarded by Land Acquisition Offcer 
(Jul) 1246 
Land ae Toni Act (19 of 1888) S 7 
P. Z. A. and L. R. Act (1 of 1950), S2c- 
tions 6 (a), 289, 291 or — Unrealised sum of 
‘ taccavi Joan — Recovery — ernment is not 
bound “to. recover only from compensat.on 
amount (Nov) 1457 
Life Insurance Corporation of India (Staff) Re- 
gulation (1960), Regn. 25 (4) — See Municipali- 
ties — City of Nagpur Corporation (2 of 1950), 
S. 15 (g) (Jun) 1084 A 
Regn, 39 — See Municipalities — City of 
Nagpur Corporation Act (2 of 1950), S. 15 (9 
(Jun) 1084 
Limitation Act. (9 of 1908), Art. 115 — Con, 
tinuing guarantee bond — Suit to orce —- 
Starting point of limitation (Jan) 10& A 
——Art. 144 — See Travancore Limitation ae 
(1900 M. E.), Art, 182 (Dec) 198” E 
148 — rea! Travancore Limitation Act 
(1900 M..E.), Art. 182 (Dec) 1987 E 
——Art. 182 (5) — Step-in-aid — What is 
(Nov) 3318 
188, Civil P. C. (1908), S. 48 —- Ap- 
olicakility — Held on facts that execution was 
barred neither under Section 48, Civil P C. 
nor under Article 183 of Limitation Act hed 
(Dec) 1915 A 
Limitation Act (86 of he S. 5 — See also 
Houses and Rents — W. B. Premises Tenzncy 
Act (1956), S. 17-A ar) 566 
. 5 — Condonation of delay — Autcmo- 
bile accident — Insurance Company -— Appeal 
against Tribunal’s award — Mistake of cocnsel 
in calculating period of limitation —- Can he a 
sufficient cause. (1 79 
versed (Oct) 1666 A 


——S. 29 (2) — Portuguese Civil Code dealing 
with the subject of limitation is local law with- 








in Section 29 (2) (Jun) 984 
Arts. 64, 65. — Plaintiffs husband ir ex- 
clusive uninterrupted possession of suit ands 


adversely to defendant for more than 12 Shay 
— Held that he a lg ownership by 
scription — Suit filed within 12 years his 
death was .within time (Jul) 1142 
Madh. Bha. i Sere of ers Act (28 of 951) 
See under Tenancy 
ee Pradesh General ‘Sales Tax Act “2 of 
1959 
See under Sales Tax. 
Madhya Pradesh Industrial Relations Act (47 of 
1960), S. 51 — See Industrial Dis pue Act 


ere S. 10(4) ug) 1356 
——S. 82 — See Industrial Disputes ree (7947), 
S. 10 (4) (Aug) 1356 
Madhya Pradesh Local Authorities £chool 


Teachers (Absorption in Government Service} 
Rules (1964), R. 3 (b) — Absorption in Govt, 
service as Head Masters — campia m of 


riod of 7 years „prescribed by R. ) shere- 
or — Mode ur) 979 
Madhya Pradesh Prathamik, Middle School 


Tatha Madhyamik Shiksha (Pathya Pustakon 


Samhandhi Vvavgstha) Agbinivam (13 of 1973) 


Punj LR 681, Re- ` 


Madhya Pradesh Sugarcan oad (Regulation, Supply 


and Purchases) a tof 1959), S. 238 — 
also Sug; ore oe agea Act (Central as 
ied of 1961), 5 (Mar) 587 A,B 


eD 23 — A P. Su garcane (Geauaton of 
Supply. and Purchases) Rules (1959), R. 63 — 
Collection of cess from occupier of factory — 
Powers of Collector —- Formal order of assess- 
ment by the Collector is not necessary 
Bless a C 
Madhya Pradesh Sugarcane of 
Supply a pietia a abs R k q 
ugarcane (Regulation o. piy an 
Prsthases) Act (1959), S. 28 (Max) 587 C 


Madras Marumakkattayam Act (22 of 1982), 
S. 48 — Expression ‘Unless a contrary intention 
appears from the will?’ — Connotation of 

(Aug) 1845 B 


Maintenance- -—— Grant of — See Gr. P. C. 
(1974), S 

Matsya Covenant Art. XI — See Constitution 
of India, Art. (Jan) 126 A, B, C 


Mines and pai sie epilnto on and „Develop 
ment) Ag (67 of 1057), S. -$ o — P. Act 
(1882), Sections 105, 8 — Nora 
Clauses Act (1897), S. 8 os — a Act ` 
(1882), Section 52 —, West Bengal Estates Ac- 
quisition Act (1 of 1954), Section 6 (1)  — 
Mining lease —- Document whether a lease or 
licence —- Substance and not form of transac- 
tion to be regarded — Section 8 (26), General 
Clauses A ~> Applicability. Gre). 2 SC . 
Div 278, (Oct) 1669 


Monopolies e eee Poe Practices je 
(54 ner Ss. 2 (o) and 88 — “Restrictive 
trade practice” —. What amounts to — Duty of 
Commission or “Court to eonna relevant fac- 
tors — Observations of Beg, C. J. in Hindusthan 
Levers Ltd. v, MRTP, AIR 1977 SC 1285, 
Held not good law (May) 798 F 


——§, 10 (a) Soe — ‘Application under — 
Necessary contents of (May) 798 E 


S, 13 (2) -- Power conferred on the com- 
mission under — rae and magnitude of Regu- 
lation 85 — Effect (May) 798 B 
ome, 18 (2) and 55 — of appeal under Sec- 
tion 18 (2) made instead of „appeal — Ac- 
quiscence held could not be 

i m 798 C 


D, 33 — See Ibid, s. 2 (o0) (May) 798 F 
S3. 87 and 88 — Cease and desist order — 
Two conditions precedent stated — Non-speak- 
ing order — Invalid (May 798 G 
mmm, 38 —- See Ibid, S. 37 (May) 798 G 
———S. 55 -— See also Ibid, S. 18 (2) 

(May) 798 G 
eee Sts eee a an —~. Amendment of 
Section 100, C. P. Code — Effect of, on right 
of appeal — App Hebi of Section 8 (1) of 
General Clauses Act (10 of 1897) 

(May) 798 A 


Motor Vehicles Act (4 of 1939), Ss. 50, 58 — 
Contract carriage permit —- Renewal — Consi- 
derations to be applied — R. T. A. acts quasi- 
judicially. C. R. P. No. 356 of 1977, DJ- 23: 2- 
1977 (Mad), Reversed (Jan) 114 
mn, 58 — See- Ibid, S. 50 (Jan) 114 
——-S. 110-B — See also Constitution of India, 
Art. 186 (Nov) 1882 B 

S. 110- pensation — Grant of. 
1968 A. oe 7 s13 anj & Me Har), R 
(Nov) 1862 A 


S. 110-C -~ See Constitution of India, 
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MONICIPATITITES 


—Andhra Pradesh (Telangana Area) District 
Municipalities Act (18- of 1956), S. 244 (1) (ce) 
Gil) — See Urban Land (Ceiling and Regulation) 
Act (1976), Pre (Au: a nea 
Bombay Provincial Municipal 
(59 of 1949), Ss. 127 (2), 149 (2) Copra (5), i 
-— Pocna Munici Corporation Octroi Rules, 
Rule 5 (8) -~= Grant of concession in Octroi duty 
to industrialists ration recommending 
to Government deletion of Rule 5 (8) with pro- 
vio — Government, ile sanctioning recom- 
mendation, not saying anything in the order 
about the proviso — Interpretation of Govern- 
pent Order — Judgment of Bombay High. 
Court in S. ©. A. Nos. 483, 541 and 542 of 1969 
and 2149 of 1968, Dj- 12 and 18-3-1969 Bom) 
Reversed {Feb) 3 
——S. 149 (1) and (5) — See Ibid, S. 1er ie 


——S. 455 (1) — See Ibid, S. 127 (2) 

(Feb) 304 
of Nagpur Corporation Act (2 of 1950), 
wy ) — Life Insurance Corporation ae India 

tatty Regulation (1960), Regns. '25 eae 
unicipal Corporation Election — Eligibility and 
disqualifications — L. I. C. Employee contest- 
ing election successfully — Permission of L. L C, 
Chairman not: obtaine No 
— Regn. 25 is disciplinary and is not election law 


as pontmplated. an S. 15(g) S. C. A, No. 1 
of 1977, D/- 1 T (Bom), Reversed; 
1958 Mad 348, ci a 1084 A 


—S. 428 (2) — Scope — Munici 

tion — Election — Returned candidate fe mirng Ast 
dguniaadon — His election declared illeg 

te securing next highest votes — 

Not toa t to be declared elected in absence 

of proof that voters could have cast votes to 

him had they known disqualification 
(Jun) 1084 B 


Poong Municipal Corporation -Octroi mies 
R. 5 (8) — See Municipalities — Bombay 
E Municipal Corporation. Act (59 of TD, 

. 127 (2) (Feb) 804 


ses Municipal Act Aub a ois S. a a (b) 
— Profession tax — for —_ 
Partnershi; firm of six pony Secs carry- 
ing on business within mantra ty — Each 
partner individually liable to pay tax 
(Aug) 1950 A 
——S. 61 (1) (b) — “Persons” — Definition of, 
in Section 2 (40) — 
if can be import rted. 
——§, 84 — Sae Sal ene 5 p 
‘Aug) 1250 B 
——S. 86 — See Civil P. C. (1908), S. 9 
Aug) 1250 B 
—Punjab Municipal Corporation Act (42 of 1976), 
S. 90 ether suffers from vice of excessive 


delegation of legislative powers Feb) 321 D 
——S§. 90 (4) an — Powers under — Exer- 
cise of, by State Government — ‘Not already 
imposed’, g of- (Feb) 321 C 





Foreign Liquor at fat rate Tu one 
bottle —- Not discriminatory Feb) 321 B B 
-Rajasthan Town Municipalities Act (23 of 
1951). S. 2, Proviso, Cl. (b) and First. Sch, — 
Constitution of India, Article 277 —. Imposition 

commencement of 1951 


of t tax after 
Act, under Acts repealed by that Act — Val- 
dity (Fe B 


b) 246 
«S 170 (9) 


r 
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disqualification ` 


Pe Ol ea at ie a 


Timitatinn fre grite wonder ge: 


R. 1979 Supreme Court 
Mape ities — Rajasthan Town Municipalities 
1960, D- 10-10-1968 (Raj), Reverse 

Seb) 248 À 


—-Sch. I — See Ibid, S. 2, Proviso, Cl (b) 
(Feb) 246.3 
—Utter Pradesh Nagar Mahapalika Adhiniyam. 
a of 1050), Ss, 112-A and 577 (e) an 
U. P. Palika Centralised, 208) 


R. 6 
officer ee 
492 and 487 of 1968, Dj- 12-5-1969 (An), Rez’ 
i ; (Apr) sg È 
——Ss, 112-A and ee {e) and (ee) — 
Palika (Centralised) Services Rules (1966), R 
(2) (iii) —- Termination of service on ground of 2 : 
unsuitability — Order passed without 
portunity of hearing is illegal Fry ser 1287 
——S, 112-A (2) — ue P. Palika (Centralisec 
Save Rules (1908), R 6 (2) (Gii) (as amend 
80-83-1967 and 6-1967) — Introduction of 
second fictional ia i e. 31-8-1967 — Effect 


592 © 
——S. 577 (©) and (ee) — See wit, 8 p: 


968) 


UB, 


112-4 
) 1237 





Mysore aay Act a of 1966) S. 54 — ‘Place? 
— Meanin: udes a vehicle. Cri, A, No, 
991 of 1978. Pieri High Court, Reversed 


(Apr) 711 B 


Government Servants (Seniority) Rul 
oe R. 2 (a) — See Constitution p India, 
(Oct) 1676 


Oram ad (1 of 1878), S. 9 — Possession — 
oof. See Constitution of "India, Art. 186 
(Aug) 1248- 
Orissa Estates Abolition Aa (L of 1952) 
See under Tenancy Laws. 


E ae ee of 1009), an 4 — Partnershi 
alities —— Penja 
_Municigal” ‘Act asii, y 61 “al C) 
Cup 1250 A 
Payment of Bonus Act (21 of 1965), S. 10 — 


Payment of minimum bonus irrespective of profit 
or no ole gers — nen not ultra vires Arts. 19 
(1) (g) and (Feb) 288 


—Ss. 17, mae and 34 amended by ah te 


28 of 1978) — Customary Bonus — 

— Not ay rma or eliminated by the 1976 Am. 
endment A (May) 876 
——S. SLA — See Ibid, S. 17 (May) 878 
(ly a Ss. pra (May) 878 

à ay) 
(2) U. P. Industrial Disputes Act (28 of 1947}, 
5 b) © (Feb) 26% 


M of Gratuity Act (89 of 1972), S. 1 {9 
— Payment of Wages Act (1986), S: 2 (li) (g9) — 
Hydel U; Bari Doab Construction Project is 
an establi isnnent — Payment of Gratuity Acd 
applies to i (Dec) 1981 A 
— 58, 4 a) (b) — Retirement — aae namat 

is a termination of service and falls within the 
scope of Section 4 (1) Tbe 1981 B 
——S, See Industrial Disputes oo 2881 Č 

ec 


s. 88-C (2) D 
Payment of Wages Act (4 of 1936), S. 
— See Payment of Gratuity Act 08), 


- Fenal Code (45 of 1860), S. 21 — See 
(1) Prevention of Corruption Act (2: E p 908 
(9) Prevention . af Corringign Act nga Ser, 
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Fenal Code (contd.) 
mi—-§, 21 (12) — See also Tamil Nada Publie 
Man (Criminal Misconduct) Act dash ye a e so, 


Pree aoe (12) (a) — Public servant — 
r Minister 


is a public servant 
f l (Jun) 898 E- 
——S. 34 — See also 
_Q) Ibid,-S, 300 (Sep) 1584 
(2) Ibid, S. 302 tag) dg unk 
(8) Ibid, S aoe On 1755 
eu. re (Aug) 1342 
— pace intention — Murder pre- 
Pra E a ~~ Held on facts common intention to 
l mull dorema Hona clearly proved (Aug) 1435 
58 —. See Prevention of Corruption Act 
aoe, S. 5 (2) (Nov) 1820 
——S. 70 — Starting point of limitation — 
Stay or suspension of fine — Period of such 


stay or suspension is bos be excluded in comput- 


tie” Tmiaroa of six (Aug) 1268 
——S, 96 lea o: self-defence — Burden on 
accused eb) 891 B 


Ss. 96, 97 — Right of private defence — 
Deceased waylaid and attacked by. accused with 





dangerous weapons —= Question of sat of pri- 
vate defence does not arise (Jul) 1230 
S. 97 —- See also 
(1) Ibid, S. 96 (Jul) 1230 
(2) Ibid, S. 302 (jul) 1179 
——S. 97 — Right of private are — Onus 
of proof eia 577 A 
——S, 99 — See Ibid, S. $00, Fourth 
Ape 577 B 
ig: 101 —- See Ibid, S. 800 Pom ly 
(Apr) 577 B 
(1 ma S n 2 (an) 
i 
Bi Ibid; S. 800 a, Exception (Apr) 577 


a si 120-4 ma T 465 mme oo malig i 
t ct Å- me arge of conspiracy 
to dispòse of vuet iie stocks of tobacco and 
falsification of records — Evidence and proof 

(Aug) 1266 B 
—S. 120-B — 


(1) Criminal P. € Ot, S. 288 
(2) Criminal P. c (1974), S. 197 RS) 
(Nov) 1841 B 
120-B, 161, 165-A m ~~ Preven- 
tion S Corruption "Act (2 


of toa) Ss. 5 (1) (@) 
read with Section 5 (2) — toms Act (52 of 
1962), Sections 185 and 1 





86 — Conviction for 
offences under — Documentary and oral evi- 
dence found to be not ogg eth — Accused, held, 


aoa to acquittal. ‘Nos. 154, 424, 
1 and 428 of 1971, Bi APR (Bom), Re- 
eed (Sep) 1537 
—Ss, 146, 149 — Common object — Proof 
o (Aug) 1265 
——S. 149 — See also 
ÉE Ibid, S. 4 (Sn) 1504 1265 
2) Ibid, S. 
(Sep) 1500.4 A 
(8) Ibid, 5. 304 Yas) 12 1959 
(4) Ibid, 5. 895 ) 1948 
—-—Ss. 149, 802 and 825 — Conviction under 


Section 302 read with Section 149 converted to 
conviction under Section 825 read with Sec. 149 
< — Validity (Jun) 1019 A 
——Ss. 149 and 455 — Accused variously arm- 
ed entering police wireless station after break- 
ing open doors and windows and assaulting in- 
mates — Offence — Conviction {Nov) 1761 B 
S. 18] — See 





(Nov) 1791 ‘A: 


Penal Code (contd.) | 
(2) Fay oon of Corruption Act (2 of seb - 


(8) unl Nadu Public Man (Criminal Mis 
conduct) Act (1974), S. 29 Gand 898 C 

S5. 161 and 165-A — Prevention of Corrup- 
tion Act (2 of 1947), Section 5 (1) (a) and Oe 
Evidence of complainant —— Complainant in no 
better position than accomplice after introduc- 
tion k Section 165-A — Corroboration in mate- 


articulars —~ Necessity —- Criminal Appeal 
No. 1347 of 1970, Dj- 4-8-1972 Bom), Reversed 


somes fe ~~ eevidente and proof — Mere re 
y from accused not sufficient, 
ILR T in i "Delhi 400, Reversed 


(Aug) 1408 B 
——S. 165 — See Ibid, S. 120-B {Sep) 1587 
———§. 165-A — See Ibid, S. 161 Cul) ee 


S, 20] — Evidence and proof (Jul) 1 
-S 201 —+ Accused A, B and C ae 
under Section 364, Section 802 read with Sec- 
tion 84, Section 120-B read with Section 302 
and Section 201 — A and B acquitted of all 
the charges but accused C found guilty of 
murdering deceased — Convicted under S. 302 
read with Section 34 by trial court — Ga 
under Sections 364 and 201 were also found 
proved against him by trial court — Held that 
as the approver D was improving his story from 
time to time in order to give support to prose- 
cution case and not because it was the Ba ho 
was not a ete witness ~~ Accused © ao 
quitted of the charges under Section 302 read 
with Section 34 and under Section 364 — Ac 
cused C however found guilty for offence under 
Section 201 (Aug) 1280 ` 


=S. 202 — Where no offence established, - 
conviction for omission to inform of the offence 
is not sustainable (Jul) 1282 A 


S. 202 — Word “whoever? — Does not 


cover ma alleged to have committed the 
main o _ Gul) 1232 B 
S A onl a —~ See Criminal P. C. (o5), ti 195 
(1) (b) TTT 
——§, 218 — See Ibid, S. 120-B (Sep) ‘1597 


S. 221 — Court Moharrir instead of send- . 
ing Binet to jail nao directing his release 
-- On facts held release was in violati 
legal origan and hence Court Moharrir was 
guilty of offence under Section 221 (Jul) 1184 
S5. 298, 800 Thirdly and 802 — Intention 
of causing death — Not necessary for offence 
murder — Bodily injuries sufficient in ordi- 
nary course of nature to cause death — ‘ect 
(Jan) 1008 
mSS, 299, 800 — Benefit of doubt — When 
given ` (Jul) 1224 A 
nS, 299 — Prosecution for offence of murder 
~~ From facts and circumstances, held ac- 
cused were not liable to be convicted for offence 
of murder (Dec) 1876 B 
mS, 800 — See also 
(1) Constitution of India, Art. 186 
(Aug) 1284 A 
(2) Evidence Act oe ee 
(Apr) 697, 702 A; Nov) 1881 A, B 
-——Ss. 800 and 802 — Evidence and proof — 
Prosecution case wholly based on circumstantial 
evidence and dying declaration made to S. I. 
and witnesses -- Value of —» Duty of Court 
-— Conviction based thereon held justified 
(Jan) 190 
S, — Evidence Act (1872), S. 45. — 
Murder trial ool ~~ Allegation bv accused of re- 
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Penal Code (contd.) a. 
deceased — Doctor’s opinion as to nature of 
wounds (Feb) 391 A 
——-Ss, 300, 8302 — Murder charge — Apprecia- 
tion of evidence — Circumstantial evidence —~ 
Held sufficient for conviction (Apr) 716 
——S. 800 — Fatal injury not satisfactorily 
established to have been caused by particular 
accused -— Refusal to convict him under Sec- 
tion 802 simipliciter — Legality (Jun) 1019 B 
S. 800 -— Charge under S. 802 — Proof — 
No evidence worth on basis of which conviction 
of accused ‘could sustained — Prosecution 
failing to bring home the charge tothe accused 
acquitted (Jul) 1145 

. 800 — Charge of murder — Circum- 
stantial evidence — Appreciation of 





S. 800 — Charge of murder — Me 
evidence -— Appreciation of — Acquittal of ac- 
cused by ‘High Court — Appeal by special leave 
— Interference by Supreme Court 

(Aug) 1882 B 


——Ss, 300 and 364 — Murder trial — Circum- 
stantial evidence — Appreciation of — Duty of 
Court . (Aug) 1410 
——S. 800 — Murder — Dying dec 
oral — Prosecution witnesses, near relations men- 
tioned in F. I. R. -—— Appreciation of evidence 

. ; (Sep) 1497 
——Ss, 300; 325, 149 — Attack by unlawful 
assembly — Death -—- Appreciation of evidence 

(Sep) 1504 
——S. 800 — ‘Murder trial — Appreciation of 
evidence 5 (Sep) 1507 
——S§. 800 -— Murder trial — Order of acquit- 
tal set aside by High Court — Legal 





gality ` 
, (Sep) 1508 
——-Ss. 300, 307 and 149 — Offence under — 
Evidence — Appreciation of (Sep) 1509 A 


«S. 800 — Murder trial — Dying declara- 
tion — Truthfulness of for conviction 

3 (Sep) 1518 
.——Ss. 800 and 304, Part II —+ Murder trial — 
Conviction under Section 302 changed to one 
under Section 804, Part II in view of facts — 
Decision of Madhya Pradesh High Court Revers- 
ed (Sep) 1532 
——Ss. 300, 34 —- Circumstances not indicatin; 
that accused shared common intention or too 
any active part — Conviction under S, 302/34 
held not sustainable. Decision of Orissa High 
Court, Reversed (Sep) 1584 
——S§. 300 — Charge of murder — Circum- 
stantial evidence —- Adequacy (Oct) ITLL A 
——S. 800 — Evidence Act (1872), S. 3 — 
Quadruple murder — Evidence of two eye-wit- 
nesses who ‘also sustained gunshot injuries — 


Appreciation g (Nov) 1822 
-——S. 800, Exception 12 — See also Ibid, Sec- 
tion 3802 (Jul) 1179 


‘_—§s, 800, Exception 2, 108, 802 and 304, 
Part I-— Murder — Exceeding right of private 


defence of property Gan) 44 
-———S. 300, Exceptions 2 and 4 — Applicability 
of the exceptions Jan) 133 


———§..300 Thirdly — Proved facts indicating 
_ pre-planned murder — Offence; held, 


Ss. 300, Fourthly, 804, 99, 101; 103 — 
Murder — Private defence against mischief — 
Extent of — Section 108, when not attracted — 
Applicability of Part I or Part II of Sec. 304 — 
Cr. A. No. 898 of 1969, D/- 24-4-1972 (Punj and 
Har), Partly “Reversed (Apr) 577 B 


ae "an AM 





(Aug) 1882 A’ 
dical 


aration, 


Penal Code (contd.) : ; 

e Ibid, Ss. 299-800, Thirdly (Jun) 1008 
8) Ibid, S. 800 an) 190; 
Apr) 716 
(4) Ibid, S. 800, Exception 2 (jan) 44 
5) Ibid, S. 828 Oct) 1755 
6) Evidence Act (1872), S. 8 ore 

(7) Evidence Act (1872), S. 27 
(Dec) 1949 C 


~—-S, 802 — Murder — Sentence — Extenuat- 
ing circumstances (Apr) 702 B 
-~-—5, 802 — Death sentence — Hired assassin 
committing murder for no motive except to earn 
a. reward — Discretion in awarding dea 
sentence held properly exercised (May) 871 
~——5. 802 — Constitution of India, Art. 136 — 
Imposition of sentence — Question’ as to — Re- 
structuring of Section 802 by Co 
sibility 
——S. 802 — Death sentence or life R. I. — 
Imposition of — Condensed guidelines pointed 
out — Refd. No. 8 of 1977, D/- 28-9-1977 (All), 
Reversed (Jun) 916 B 
~—S. 302 — Murder — Imposition of death 
penalty — Must be for ‘special reasons’ con- 
templated by Section 854 (8), Criminal Code 
(Jun) 964 
——S, 302 — Criminal P, C. (2 of 1974), S. 357 
— Conviction for murder — Sentence — Com- 
pensation to widow of deceased (Jul) 1177 


bing K with knife causing eo injury to K’s 


——Ss. 802, 804 — Deceased killed with sword 
stick two feet in length and with such force as 
to opak liver and aorta — Held offence was 
one murder and not under S. 804, Part II 
(Jul) 1224 B 


——S. 802 — Mere fact of acquittal of co-ac- 


cused or the fact that co-accused at whose in- 
stance accused committed the crime was given 
benefit of doubt would not vitiate the convic- 
tion (Aug) 1844 


——S. 802, read with Section 34 -— Common 
intention —- Each and every accused need not 
have inflicted serious injury (Aug) 1847 E 
——S. 802 — Death sentence or life imprison- 
ment — Counting the casualties, not a main cri- 
teria — Additional relevant factors for not im- 
posing death sentence indicated — Cr. Appl. 
No. 785 of 1978 and Murder Ref. No. 6 of 1978, 
Dj- 610-1978 (Punj & Har), Reversed 
(Aug) 1884 A 
——S§, 802 — Murder — Conviction on basis 
of statement of accused —- Validity 
; (Aug) 1414 
Ss. 302, 304, 325 read with S. 34 — Sudden 
quarrel after exchange of abuses —- All accused 
assaulting deceased with sticks — No evidence 
to show as to which accused struck the fatal 
blow — Intention to cause death not proved but 
common intention to cause grievous hurt was 
apparent, Offence falls under S. 325/34 and 
not under Section 302 or 804 (1) — Order of 
Bombay High Court D/- 25-6-1974, Reversed 
n (Aug) 1484 








a and and Daw T 


Penal Code (contd.) : : 
fell under Section 304 Part I and not under Sec- 
tion 802 (pt. conceded.) (Sep) 1454 
Ss. 302 and 804, Part IJ — Conviction uncer 
Section 302 altered to one under S. 804, Part II 
in view of facts — Decision of Bombay Hizh 
Court, Reversed f (Sep) 1525 
Ss. 302 and 304, Part 2 — Applicability — 
Victim, an old woman, done to death by stran- 
gonion by applying considerable force —— Czse 
alls under S. 802 and not under S. 304, Part II 
(Oct) 1711 B 


——S. 802 — Mere presence of serious giletig 
on accused is no ground for acceptance of de- 
fence version 
——Ss. 802, 804 — Knife injury (8” deep) in- 
flicted by accused on deceased on paltry mater 
— Case fell under Section 302 and not under 
Section 304 (Nov) 1828 B 
——S. 802 — Accused giving blow onthe neck 
of victim with ki resulting in his death — 
Accused is liable to be convicted under S. [2 

(Dec) 1876 A 
———S. 802 — Murder case — Circumstan-ial 
evidence — Accused an agriculturist — Blood- 
stains found on his dhoti — Not by itself sim- 
cient to prove offence. Cr. A. No. 1329 of 1871 








(Bom), Reversed (Dec) 1946 D 
. 804 — See 

(1) Ibid, S. 800 Fourthly (Apr) 577 B 

(2) Ibid, S. 302 aD 4 4 B; 

(Aug) 1434; 

ov) 1828 B 


No. 2 not shown to have assaulted dece emà 
Charge under Section 149 fails —- Convicion 
of Accused No. 1 altered from one under Seo- 
tion 804/149 to that under, S. 828 and Accused 
No. 2 acquitted. 1974 Cut LR (Cri) 424, Partly 
Reversed (Aug) 1259 


——S. 304, Part I — See 
(1) Ibid, S. 800, Exception 2 (Jan) 44 
(2) Ibid, S. 302 Qad 1179; 
Sep) 1454 
——S. 304, Part II — Seo 


TD Ibid. S. 800 (Sep) 1582 
{2) Ibid, S. 302 (Sep) 1£25; 
(Oct) 1711 B 


——S. 804, Part-II — Sentence — Accusec. in 
jail for one year one month — Occurrence 


taking place, a decade ago — Mental and pot 
cal ordeal — Sentence altered to one alread 
undergone, apart from fine (Apr) 57” 


S. 304, Part II — Victim run over by zart 
driven by accused — Death — Accused mæet- 
ing witnesses in hospital and taking steps to >ear 
incidental medical expenses — Conviction umder 
Section 804, Part II held proper (Oct) 1708 B 
:S. 804-A — Rash or negligent act in driving 
— Accused-driver running over deceased vhen 
deceased trying to cross road -= Accused not 
making attempt to save deceased 








by swervinz to 
otherside despite sufficient space — Conviction 
held proper (Aug) 327 

=—§. 304-A — Accident — Negligence — Froof 
— Applicability of “res ipsa loquitur” in erimi- 
nal cases — Extent of —- Accident due to error 
of judgment and in spite of driver adorting 
best course according to his knowledge and. be- 
lief — Principle of res ipsa locquitur not at- 
tracted. Cri. Revn. Peta. No. 857 of 1977, DJ- 
22-3-1978 (Kant), Reversed (Nov) 1843 D 
——S. 305 —-See Constitution of India, a 





‘Legality of conviction 


(Nov) 1825 A- 
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Penal Code (contd.) ' 
iS, 807 — See also Ibid, S. 300 

(Sep) 1509 A 
eG, 307 — Attempt to murder — Evidence 
— Police conta after lapse of 30 hours — 
(Apr) 699 
————-§, 828 —: See also 


(1) Ibid, S. 304 
(2) Ibid, S. 825 (Sep) 1494 B 
——§, 823 — Sentence —+ Injuries on com- 
Jainant simple in nature and more or less super- 
cial -— Sentence of nine months reduced to 
period already served (about a month and a half) 
(Aug} 1261 B 
S, 324 -> Chalge under — Evidence — 
Appreciation -~- Possibility of innocence, held, 
not excluded on facts — Decision of High 
Court, Reversed (Sep) 1510 
wim, 824 — Hurt by sharp weapon — 
Sentence —- Reduction in appeal by special 
leave — Injury caused by a Razor, very serious 
~ Question of reduction does not arise 


(Aug) 1259 


(Oct) 1708 

(1) Ibid, S. 149 (Jun) 1019 A 
(2) Ibid, S. 800 (Sep) 1504 
(8) Ibid, S. 802 (Aug) 1484 
$s, 825 and 828 simpliciter — Conviction 
under — Legality — Decision of Punjab and 


Haryana High Court, Reversed (Sep) 1494 B 
S, $26 — Grievous hurt — Sentence — Re- 
duction — Propriety (Aug) 1482 
~—~mm§§, 826, 802 and 84 — Attack by several 
persons — Contradiction in evidence — Con- 
viction and sentence. Decision of Madhya Pra- 
desh High Court, Reversed (Oct) 1755 
S. 833 —— Applicability — Interference with 
discharge of duty by public servant being from 
another public servant, setting aside of sentence 
of imprisonment by taking lenient view is not 
called for (Oct) 1706 A 
864 — See Ibid, S. 800 (Aug) 1410 


———S3, 365, 887 — Abduction for extortion — 
Sentence -~ Extenuating circumstances 
(Sep) 1488 
~D, 366 — Girl found to have gone with the 
accused of her free will and with consent of 
her mother -= No proof that she was taken by 
accused to seduce her to illicit intercourse — 
Accused held not guilty under Section 366 
(Aug) 1276 A 
vim, 866 —: Mere finding that accused abduct- 
ed the woman — Not sufficient for sustainin 
conviction under Section 866 — Decision of 
Punjab and Haryana High Court, Reversed 
(Sep) 1494 A 
——§. 875 Thirdly —- Sexual intercourse — 
Consent — Circumstances negativing existence 
of “fear” and story of “passive submission” — 
Accused, held, entitled to be acquitted. Crimi- 
nal Appeal No. 198 of 1974, Dj- 13-10-1976 
(Bom), Reversed (Jan) 185 
———§, 376 —— Charge of rape — Appreciation 
of evidence . (jul) 1194 A 
-S 876 — Charge of rape — Medical evi- 
dence —- Appreciation Jul) 1194 B 
-S. 876 —- No proof that the girl was ever 
subjected to sexual intercourse without her con- 
sent — Prosecution failing to prove by reliable 
evidence that the g was below 16 years of 
age at the time of the alleged occurrence — Ac- 
cused held nòt guilty under Section 376 
: {Aug) 1276 B 
——§, 379 — Theft — Transfer of possession 
of property — Essential ingredient 
ce age (Noy) 1825 
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» 
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Penal Code (contd.) - Sey 

——S. 887 — See Ibid, 5. 865 (Sep) 1498 

——Ss, 395, 884 and 149 — Prosecution under 

Sections 895/149 — acu rd surrounded Sr 
and extorted for coed ab 

to accused — Accused liable ae oe Ss. "seep 


Ss. 999 and 402 — Gaba ae 


Legality an 2 1412 
——S. 402 — See Ibid, S. 399 Aug) 1412 
——S. 408 — Sentence — Yo law graduate 


as employee committing first offence of ` mis- 
appropriation — Serious notice. of lapse need 
not Nominal sentence of one 
moath’s R. _L and fine of Rs. 500/- held proper 

) 1195 


——S. 409 — See also Criminal P. (1574), 
§. 197 (1) (Nov) 1 
——S, 408 — Sentence — Accused es 
— = Diy to lose his service — Accused, already 
one imprisonment of six gud kar months 
stantive sentence reduced for 
ly undergone Be Rags 
——S§. 409 — Evidence and proof — Tahsildar 
accused 1 failing to ‘credit amounts received as 
f revenue, fines etc. in Government Treasury 
— Money handed over to the Reader — But 
Zaine of a over amount proved — 
Charge of criminal breach of trust against him 
held s established un) 1008 
——Ss. 409, 467 and 477-A — Prevention of 
Corruption Act (2 of 1947), S. 5 (2) — Amount 
wn in the name of Chowkidar — Chowkidar 
giving receipt of the amount — Chowkidar no- 
where stating in his evidence “that he had not 
received the amount or that ae receipt , was 
forcibly taken by accused without paying him 
money — Held accused could not be convicted 
for misappropriation — Cr. T No. 874 of 1967, 
D/- 28-9-1972 (Madh Pra), Reversed 
(Jun) 1080 C 


——Ss, 409, 467 and 477-A — Prevention of 
Corruption Act (2 of 1947, S. 5 (2) — Amount 

wn in the name Chowkidar — Name of 
Chowkidar not in attendance register —- Name 
af two other servants not on register though 
working in school — Absence of name in the 


attendance register not conclusive proof that he. 


was not an employee of Lap shel. ond Ao not 
lead to inference faa am 
appropriated, Cr. A. No, 874 pret: 1969, Di. 23-9. 


1972 (Madh: Pra), Reversed (Jun) 1080 D 


——S. 409 — Sentence — Accused a new and 
inexperienced hand made a scapegcat — Ac- 
cused had already done five months in jail’— 

Sentence of ‘three years reduced to the period 
already served but fine maintained (Jun) 1120 
——S, 411 — See also Criminal P. C. (1974), 
§. 860 (Jun) 1048 
——S. 411 — Offence under — Proof — Ac- 
cused must be shown to have reason to believe 
that the property was stolen (Oct) 1718 
——Ss. 420, 471 read with Section 34 —— ‘A’ 
forging receipts and collecting donations from 
various persons with help of ‘B’ — No evidence 
to show that ‘B’ was taken in confidence or fet 


High Court was wrong, in law in reversing e 
qutttal of ‘B’. Order of High Court of Ciaran, 


Dj- 19-1-1973, Reversed (Aug) 1943 
——S. - 455 — — See Ibid, S. 149 (Now) W761 B 

1012 
—_S. 465 — See Ibid, S. 120-A 


S., 467 — See also l : 
(1) Ibid, S. 409 . (Jun) 1080 C, D 


Code (contd.) 
“Ss. 467, 471 and 477-A — 


; giago 


(ae 1206 B’ 


R. 1979 Supreme Court 


Penal 
Prevention ‘off 
Corruption Act @.of 1947), Section 5 (2) — 
ences under — Evidence and proof — Evi. 
dence of handwriting expert — Value of — 
Conflict between expert witness and other wit- 
nesses -~ Expert evidence found unreliable — 
Conviction cannot be sustained (Jun) 1011 
-SS 487 and 471 — Charge of forg : 
Trial Court in view of ¢ conflicting state oj evi. 
dence acquittin ting the accused — High Court re- 
on basis of some suspicious cir- 
cumstances —+ Held, such circumstances, evem 
if true, would feel ome suspicion on the 
genuineness of the will estion n Dor it could 
not the place fi Prod and therefore con- 
viction not sustainabl (Jul) 1238 
miS, 467, 471 — ines ticket presented b 
accused before cer concerned ed for claimins 
special prize —- No knowledge of its forged 
aracter —- Not concerned in forging it — Not 


Een eee eee 
“One S 420 (Aug) 1342 
@ Ihia, i an (Jul) a poi B 
(8) Criminal P. C. (1974), S a 


women, AT] mee hao ig siden Sep) E bank 
guarantee bond awing $ forgery. and 
paying the poco paan m of one year’s 
reduced to period already served and fine 
of hi. 1,000/- raised to Rs. 5,000/- (Aug) 1848 
——S§, 471 E bia a he knows or has: reason 
tp believe, to be fo: a document” — Evi- 
reciation 


Decision dated 1-12- 

aa ator 
- Me (Sep) 1506 
1080 C, D 
@ Tid, p Oran) 1080 Soak 
50-5 ~~ See Ibid, S. 489-C (Oct) 1705 


Ss. oo, 489-B — Possession of counter- 
feit currency notes —- Proof — Decision of 
Karnataka High Court, Reversed (Oct) : 1705 
mee S, LGA meane Scope and applicability — Hindu 
Merrlage Act (25 of 1955), S. — Second mar- 
maoga vol void under S. 17 — Section 494, 

cted (Apr) 713 A 

a 494 ~ Sentence — Bigamy is a serious 
offence ~~ > Court cannot take a very lenient view 

(Apr) 718 B 

mS, 494 “ee Conviction under — Evidence aad 
proof —- Second marriage contracted by ac- 
cused not proved to be legally valid — Con- 
viction not sustainable (May) 848 
Fepou Tenanoy amd Agricultural Lands Act (18 of 


See under Tenancy Laws. 


Police Act (5 of 1861), S. 8 — Punjab. Police 
Rules (1934), Rules 12.91 nd 12. 22 — Issue of 

cate under aoe 12.22 as required under 
Section 8 —- No bar for his removal from service 





under Rule 19.21 — 1969 Lab IC .746 (puny 


and Har), Reversed (Feb) 886 B 


Poona Municipal Corporation Octroi Rules 
See under Municipalities. 


Portuguese Civil Procedure Code, Art. 145 — 
Enforcement of Limitation Act, 1963 in Goa, 
Daman, and Diu pending proceeding io trial 
Court — Limitation fa fag appeal — Con- 


Goostion — papier gment of Judicial Commissioners . 


Court, R (Aug) 1859 B 
——Art. 687 — Pa Acs ge and Diu (Ex- 
tension of Code Jas zad Arbi-- 


tration Act, Boa Act © eb OF sap) S 4, Proviso 


Subject Index, A. 1. R. 


Precedents — Stare: decisis — Erroneous deci- 
sions of Travancore High Cout cannot have =z 
force of binding precedents on Madras 4 
Court — Doctrine of Stare decisis cannot be 
invoked (Dec) 1987 C 


Press and Registration of Books Act (25 of 1867) 
Pre. — Object of Act (Jan) 154 A 








S. 1 (1) — See Ibid, S. 7 fan} 154 E 
——S. 5 — See Ibid, S. 7 Jan) 154 E 
Ss. 7, 1- (1), (5) and 8-A — Rules under 
Act, Rule 8 — Presumption under Section 7—’* 


Scope: of — Held not applicable to chief editor 
of newspaper who is not shown to be its editor 
as defined in Section 1 (1) — 1978 Ker LT 88 
Reversed (Jan) 154 E 

~—§, 8-A — See Ibid, S. 7 Jan) 154 E 


Prevention of Corruption Act (2 of 1947), Ss, 2 
and 5 (1) (c) — Kerala Criminal Law Amend. 
ment Act (27 of 1962), Sections 2 and 3 — 
Penal Code (1860), Ss, 161 and 21 — Enlargec. 
definition of ‘public servant? —- Applicability 
(Feb) 358 
——S, 4 — Presumption under — Rebuttal 
(Sep) 1455 
——S. 5 — See Constitution of India, Art. 186 





. (Oct) 170- 
——S. 5 z (a) read with S, 5 (2) — See Penal 
Code (1860), S. 120-B (Sep) 1537 
——S, 5 (1) (c) — See also Ibid, $.2 (Feb) 358 


——S. 5 (1) (c) read with S. 5 (2) — Sentence 
— Amount of Rs. 180 embezzled recovered frora 
salary of accused —- Accused committing offences 
when he was mentally disturbed — Sentence 
of imprisonment reduced to period alread 
served (one week) and fine reduced from Rupees 
1,000 to Rs. 500 (Aug) 1268 


S. 5 (1) (d) — See 
(1) Penal Code (1860), S. 161 (Aug) 1408 E 
(2) Tamil Nadu Public Men (Criminal Mis- 
_ conduct) Act (1974), S. 29 (Jun) 898 C 
——S, 5 (1) (d) — Scope — “Abuse of position” 
_ at amounts to, . A. Nos, 1005 and 1003 
of 1973, D/- 6-8-1975 (Bom), Reversed on facts 
(May) 826 «a 
——S, 5 (1) (d) and (2) — See Penal Code (1860, 
S. 161 3 (Jul) 1191 a 
——Ss. 5 (1) (d), (e) and 5 (3) — Repeal cof 
Section 5 (8) and its subsequent revival — Effect 
— Central Act 16 of 1967 — Not a'piece of ex 
post ooo legislation (Apr) 602 A 


2) — See also 
n (Aug) 126) 
(2 


. 5 

Ibid, S. 5 (1) (c) 

Criminal P. C. (1974), S. 894 (2), Proviso 
(8) Penal Code (1860), S. an 
(4) Penal Code (1860), S. 467 








(Mar) 451 A 
un) 1080 C, D 





(Jun) 1011 

S. 5 (2) — Accused, a public servant de- 
manding heavy bribe — Conduct deserves ro 
clemency (Nov) 1829 


S. 6 — Sanction for prosecution — Proof —- 
Validity of sanction. Cri. A. No. 703 of 1972, 
Dj- 5-4-1973 (Andh Pra), Reversed (Apr) 677 
S. 6 — Applicability — Offender ceasing 
to be public servant —- Section 6 would have 
no application (Sep) 1495 


——S, 6 (1) (c) — Central Civil Services (Class.- 
fication, Control and Appeal) Rules (1957), Rr. Il 
(2), 14 (2) (b) and 23 fa — S. R. O. 631 under 
entral Civil Services (Classification, Contral 
and Appeal) Rules (1965), R. 34 — Prosecution 
of Investigator in the office of the C. C. I. E. 
under Section 161, Penal Code and S. 5 (2), Pre- 
vention of Corruption Act — Authority com- 








1979 Supreme Court 


Prevention of Curruption Act (contd.} 

petent to remove Sanction granted by 
Jt. C. C. L E. valid - (Mar) 451 B 
Prevention of Food Adulteration Act (37 of 
1954), S. 2 (ix) (a) and 9 —- Preparation labelled 
as sweet as Saccharin but not as bitter as Sac- 
charin” — Preparation could not be held to 
have been misbranded as Saccharin or prepara- 
tion of the type of Saccharin within the mean- 
ing of Section 2 (ix) (a) and (g) — 1975 F., A. J. 


33 


220 (Delhi), Reversed (Jun) 1004 
——S. 7 — See also 

(1) Ibid, S. 16 (Jul) ie A, B; 

: ec) 1917 

(2) Ibid, 8. 17 (Dec) 1977 C 

(3) Constitution of India, Art. 14 (Nov) 1867 


—-S. 7 — Adulteration — Proof — Food In- 
spector purchasing sample of milk from can 
labelled as ‘toned milk’ — Accused immediately 
writing on notice in Urdu that he sold ‘skimmed 
milk’ — Effect — 1974 FAC 490 (Delhi), Re- 
shied E K ; 4 (Oct) aes 
m=, 7 — Expression “by any person on his 
behalf” — Construction — It ‘includes agents 
and servants (Dec) 1977 A 
———Ss. 8 and 9 — Appointment of Food In- 
spector and Public Analyst by State Government 
under original Act — Validity of after amend- 


ment (Feb) 310 A 
——S. 9 — See Ibid, S, 8 (Feb 810 A 
~—~S, 13 — See also Ibid, S. 16 (Dec) 1917 


=$. 13 — Public Analyst’s report of sample 


of milk — Evidentiary value of ” (Feb) 310 B 
a ria, s g ( 

id, S. Dec) 1977 C 

(2) Constitution of India, Art. 14 Rod) 1867 

—S§, ~~ Sentence —- Reduced on facts of 

the case to already undergone (Apr) 701 


——Ss. 16, 7 and 23 — Prevention of Food 
Adulteration Rules (1955), R. 61, Proviso, R. 60, 
App. B, Item A-11-02-08; App. B, Item A-11- 
02, App. B Item A 11, 02, 02 — Scope of Pro- 
viso to Rule 61 — Expressions “Milk and Cream” 
and “Milk and Milk Products” — Distinction. 
(1975) 1 FAC 847 (Delhi), Partly haere 

. (Jul) 1128 A 
~———Ss. 16, 7, and 23 — Prevention of Food 
Adulteration Rules (1955), Rr. 61 and 60; App. B, 
Item A-11-02-08 — Sample of chocolate ice- 
cream — Accused taking stand that he used vege- 
table ghee which is not brominated vegetable 
oil —- Burden of proof on prosecution. (1975) 1 
FAC 347 (Delhi), Partly Reversed (Jul) 1128 B 


` ———$, 16 — Sentence — Adulteration found to 


be of very marginal nature — Sentence reduced 
to period already undergone — Fine imposed 
maintained (Oct) 1700 


~———Ss. 16, 7 and 13 — Prohibited coal-tar dye 
-— Dye not mentioned in Public Analyst’s report 
to be injurious to human life — Plea of, for re- 
duction of imprisonment part of sentence is not 


maintainable (Dec) 1917 
~——§. 16 (1) — Conviction under — Sentence 
— Reduction of (Nov) 1838 


S. 16 (1) (a) — See also Probation of Offen- 
ders Act (1958), S. 6 (Sep) 1569 C 
——S. 16 (1) (a) — Benefit of doubt — When 
available — Decision of Bombay H., C. Reversed 
(Sep) 1569 A 
~-—Ss. 17, 16 and 7 — Nomination under Sec- 
tion 17 (2) — Prosecution of persons not nomi- 
nated — Maintainability (Dec) 1977 C 
S. 17 (2), Explanation — Interpretation — 
Word “may” means “must” in the context 
(Dec) 1977 B 








84 Subject Index, A, 1, R. 


Prevention of Food Adulteration Act (contd.) 
iG, 20 — Local authority — Resolution — 
Interpretation (Sep) 1569 B 
~S, 20-A — Scope of — Exercise of discre- 
tion by Magistrate to implead distributor or 
manufacturer, if open after trial is over 


$ (Sep) 1544 
S. 23 —- See Ibid, S. 16 (Jul) 1128 A,B 


Prevention of Food Adulteration Rules (1955), 
R. 60, App. B, Item A 11, 02, 08 — See Pre- 
vention of Food Adulteration Act (1954), S. 16 
x (Jul) 1128 A, B 
——-R. 61, Proviso — See Prevention of Food 
Adulteration Act (1954), S. 16 (Jul) 1128 A,B 
Probation of Offénders Act (20 of 1958), S..8— 
See Defence of India Act (1962), S. 48 
: (Aug) 1271 A,B 

-—§s. 8, 4 — Petitioner guilty of abducting 
teenage girl and forcing her to sexual submis- 
sion with commercial object — Held provisions 
of the Act could not be extended to this abomin- 














able culprit (Dec) 1948 
S. 4 — See also 
(1) Ibid, S. 3 (Dec) 1948 


(2) Defence of India Act (1962), 5. 48 

(Aug) 1271 A, B 
——§, 4 --- Accused Nos, 2 to 4 partners of 
firm and members of same family and accused 
No. 1 manager of firm — Benefit of Act given 
to accused 2 and 4 only — Benefit cannot be 
refused to accused 1 and $ (Aug) 1290 
. 6 ~ See also Defence of India Act 
(1962), 8. 43 (Aug) 1271 A, B 
. 6 —» Accused below twenty-one years of 
age found guilty under S. 16 (1) (a) of Prevention 
of Food Adulteration Act, 1954 — Accidently 
present athis father’s shop when adulterated 
article was sold by him — Accused released on 

executing personal bond of: good behaviour 
(Sep) 1569 C 
——S. 18 — See Defence of India Act (1962), 
S. 43 (Aug) 1271 A 





PROHIBITION 


—Bombay Prohibition Act (25 of 1949), S. 66 (1) 

read with Section 181 —- Conviction under 
— Legality -` i ie (Sep) 1500 
~—~§, 181 — See Ibid, 5. 66 (1) (b) 
(Sep) 1500 


Public Gambling Act (3 of 1867), S. 3 — See 

Bombay Prevention of Gambling Act (1887), Sec- 

tion 8, Clause (ii) (May) 857 
PUBLIC SAFETY 


—Conservation of Foreign ‘Exchange and Pre- 
vention of Smuggling Activities Act (52 of 
1974), S. 8 — See also Constitution of India, 
Art, 22 (5) (Sep) 1501 
———§s, 8, 4 — Order of detention — Delay in 
arresting detenu — Delay caused by abscondance 
of detenu —- Detention is not illegal 
Mar) 541 A 
-—5. 3 — Grounds containing elaborate state- 
ment of facts — Application of mind by detain- 
ing authority clearly indicated — Detention 
order not infirm (Dec) 1945 
—-——Ss. 3 (1), 9 and 10 (as amended by Act 
20 of 1976) — Order of detention under S. 3 (1) 
m Subsequent order under Section 9 — Validity 
~ Test of proximity between past activities and 
order of detention (Mar) 456 
S. 3 (1) (i) and (ii) — Scope and object 
: (Mar) 420 B 
——S. 3 (1) (iii) — Detention order under ~-r 
Subjective satisfaction of authority when vitiated 
to render detention order invalid. Spl. Crl. 
Appln. No, 20 of 1978, D/- 29-5-1978 (Guj), Re- 
weed, lar) 447 








1979 Supreme Court 


Public Safety — Conservation of Foreign Ex- 
change & Prevention of Smuggling Activities — 


. Act (contd.) : 
un, 4 — See Ibid, S. 3 (Mar) 541°A 
S, 8 (b) — Detention under the Act’ —- 
Obligations “under Article 22 (5) of Constitution 
must be ‘discharged.. Crl. Appin. No. 15 of 
1978, D/-. 5-6-1978 (Bom), Reversed; Cr. W. 
No., 6 of 1978, D/- 25-9-1978 (Delhi), Overruled. 


: . = . (Mar) 420 A 
m9, 9 — See Ibid, S. 3 (1) ie 456 
D, 10 — See Ibid,-S. 8 (1) Mar) 456 





$. 11 _ — ‘Preventive detention under — 


Grounds of, must be communicated to ‘detenu 


and his representation considered, as early as 
possible (Dec) 1958 A. 
m9, 11 — Initial representation by détenu 


on communication of grounds of detention — 
Proper ‘authority to consider it - ros 
(Dec) 1953 B 


-———5S. 11 — Representation by detenu —- No 
hard and fast rule as to measure of time taken 
by authority. for consideration of representation 
ne (Dec) 1953 C 
~—-Criminal Law (Amendment) Act (46 of 1952), 
S. 8 — See Criminal P. C. (1974), S. 167 
o i (Aug) 1255 
mS. 9 — See Criminal P. C. (1974), Sec 
tion 394 (2), Proviso (Mar) 451 A 
-—-Jammu and Kashmir Public ‘Safety Act (6 of 
1978), S. 8 — See Constitution of India, Arti- 





cle 22 (5) ae ea (Dec) 1995 A 
-S. 8 (1) (a) (i) and (8) (b) —~ Preventive de- 
tention — Irrelevant grounds, Illustrations 





j S C | (Dec) 1925 B 


Punjab Excise Act (1 of 1914) (as amended 
by Punjab Excise (Delhi Amendment) Ordinance 
(1979), Preamble Retrospectivity of Ordi- 
ance is not illegal : (Sep) 1550 E 


~—~S. 31. (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (1979) ) —: Special 
duty on import of country liquor in Union terri- 
tory of ‘Delhi — Imposition of — Validity — 
It is competent for Parliament to impose it 
and, hence competent for President to issue 
Ordinance in that behalf ` (Sep) 1550 A 


S. 31 (as amended by Punjab Excise 
(Delhi Amendment) Ordinance (i979) ) ~ Spe- 
cial duty on import of country liquor into Union 
territory of Delhi (Sep) 1550 B 
~§, 31 (as amended by Punjab Excise (Delhi 
Amendment) Ordinance (1979)) — Special duty 
on import of country liquor into Delhi — 
Ordinance is not a colourable legislation 

’ (Sep) 1550 C 
Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. : 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. i 
Punjab Municipal Corporation Act (42 of 1976) 
See under Municipalities, i 
Punjab Police Rules (1984), Chap. XVI, Rr. 12.21 
and 12.2 (8) — Police constable putting on more 
than three years service — Simple discharge 
from service under R. 12.21 — Contravenes Arti- 











clé"S1L (Feb) 836 A 
R. 12.2 (8) — See Ibid, Chap. XVI 
ss l (Feb) 336 A, 


eR, 12.21 — See ` 


3 Ibid, Chap. XVI (feb) 836 A 
(2) Police Act (5 of 1861), S. 8 Í 

i . (Feb) 886 B 
R, 12.22 — See Police Act (5 of 1861), 
S (Feb)-386 B 


Punjab Police Service Rules (1959), Rr. 3, 6 


8, 
we Soone qy Ounta  cvctem mantianed in 
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Punjab Police Service Rules (contd.) 

R. 6 would operate at both stages of initial re- 
cruitment and confirmation > (Jun) 1078 
— Rh. 6 — See Ibid, R. 3 (Jun) 1073 
——R. 6 (1) (i), Proviso (a) — See Constitution 





of India, Art. 311 en 1034 
——R. 8 — See Ibid, R. 3 , (Jun) 107E 
——R. 10 — See Ibid, R. 3 un) 1078 

R. 14 — See Constitution of India, `Arti- 
cle 311 (Jun) 1034 


Punjab Reorganisation Act (81 of 1966), S, 82 (6) 
Proviso —- Employee not possessing qualificatior 
prescribed for -promotion post on the date 
when Act came into force — Subsequent altera 


tion in prescribed qualification, — Validity. 
1977 SLWR 310 (Punj), Reversed 
(Apr) 72& 


S. 88 — See Sales Tax — Punjab 
Sales Tax Act (46 of 1948), S. 6 
(Mar) 435 


Punjab Security of Land Tenures Act (10 of 
1958) : 
See under Tenancy Laws. 

Punjab Tenancy “Act (16 of 1887) 
See under Tenancy Laws. 


Railway Establishment Code, Vol. I, Para. 157 
— Interpretation — Railway Board is empower 
ed to make rules of general application and nct 
rules applicable to individual cases —- Thus :t 
could make a rule for all Number Takers in 
the Railways but not for, Number Takers of a 
_ particular Division (Sep) 1543 


Railway Property (Unlawful Possession) Act 
(29 of 1966), S. 3 — Accused charged of stea- 
ing railway property -— Not found in posse: - 
sion — Allegation and proof that they had been, 
in possession — Permissible — Charge under 
Section 3 justified. Cri. Revn, Appin. No. 7 
of 1972, D/- 30-11-1972 (Bom), Reversed 

i (Nov) 1825 4 
S. 3 — Offence under — Essential require- 
ments of (Nov) 1825 B 
Rajasthan Covenant, Art. XI — See Constita- 
tion of India, Art. 363 (Jan) 126 A, B 
Rajasthan Town Municipalities Act (23 of 1954) 

See under Municipalities. : 
Registration Act (16 of 1908), S. 17 — See Ibid, 
S. 58 (Mar) 553 
Ss. 58 and 17 — Power of attorney — 
Not compulsorily registrable Donors of 
power who executed it known to Registrar — 
Non-mention of that fact on deed does not in- 
validate it (Mar) 553 B 
Representation of the People Act (43 of- 1952), 
Ss. 33 (5), 36 (4) — Compliance with sub-sex- 
tion (5) is mandatory —- Non-compliance wäl 
entail rejection of nomination paper 
(Jul) 1148 


S$. 86 (4) — See Ibid, S. 38 (5 
Sy SB) = See TM SO ae hae 


——S, 83 — See also Ibid, S. 123 (7) 

(Feb) 284 D 
-——S. 83 — Election petition — Contents of 
— Allegations of corrupt practice ~~ Vagueness 


enera. 











(Feb) 234 A 
——S. 83 — Election petitions —- Allegations 
-of corrupt practice — They must be considered 
asa whole (Feb) 234 C 


S, 83 (1), Proviso — Verification of electbn 
petition Averments that statements made 
were true to his “information” sufficient . 

(Feb) 234 B, 
S. 97 — Election petition — Order of High 
Court for fresh scrutiny and recount — Effect 
of order. a Decision of | Bombay „High _ Court 








‘Obtaining assistance of police 


1979 Supreme Court 85 


Representation of the People Act (contd.} 

S. 123 (8-A} — Corrupt practice — Pro- 
moting hatred between two classes of citizens 
— Pleadings and proof (Jan) 154 C 
——S. 123 (8-A) Attempting to promote 
feelings of hatred between Hindus and Muslims 
by publication of cartoon — Whether amounts 
to corrupt practice — Proof — Benefit of doubt 








Qan) 154 E 

S. 123 (5) — Procuring of vehicles for 
free conveyance of voters — Evidence and 
proof {Aor) 731 


S. 123 (5) — Hiring or procuring cf vehi- 
cle — Corrupt practice — Evidence and proof 
— What is not pleaded cannot be allowed to 
be subject matter of evidence. Ele. Petn. No. 
40 of 1974, DJ- 2-12-1975, (All), Reversed 

: ‘ (Jan) 882 
——Ss. 123 (7) and 83 — Corrupt practice ~ 
officer — Tran- 
script of speech of such police officer must be 
made available to Court. AIR 1978 NOC 216 
(Ker), Reversed (Feb) 234 D 
S. 123-A (3-A) Newspaper report of 
speech made by returned candidate — Admis- 
sion by returned candidate that it was correct 
reproduction of his speech to be taken as whole 








or not at all (Jan) 154 D 
Rice Milling Industry (Regulation) Act (21 of 
1958), Pre. — Objects of Act (Feb) 814 A 


Pre, and Ss. 5 and 6 — Constitutional vali- 





dity — Requirement of taking out licence -~ 
Arts. 14 and 19 (1) (g) not violated 

(Feb) $14 C 
——S. 3 (d) (gg), 3A (as amended by Act 29 


of 1969) —— Interpretation of — ‘Milling rice’ 
as defined in S. 3 (d) includes operation carried 


on by rice hullers - (Feb) 314 B 
——S§. 3-A — See Ibid, S. 3 (d) 

. (Feb) 314 B 
——S, 5 —~ See Ibid, Pre. (Feb) 314 C 
——S. 6 -- See Ibid, Pre. (Feb) 314 C 


SALES TAX 
—Bombay Sales Tax Act (3 of 1953), S. 14 (6) 
— See Sales Tax Bombay Sales Tax Act 
(51 of 1959), S. 33 (6) (Jun) 1098 
—Bombay Sales Tax Act (51 of ee) S. 33 o 
— Bombay Sales Tax Act (3 of 1953), S. 14 (6 
— Provisions not violative of Art. 14 of the 
Constitution — Constitution of India, Art, 14. 
ILR (1970) Guj 1020; Rev. Appin. Nos. 111 
and 112 of 1965, D/- 19-4-1972 (Mah. S. T. 
Tribunal); zpi, C. A. No. 1959 of 1971, D- 
eaea uj), S. T. Ref. No. 10 of 1971, D/- 
4-7-1973 (Gu; S. C. A. 444 of 1968 and Misc. 
Petn. No. 330 of 1971, D/- 12-10-1971 (Bom), 
Reversed (Jun) 1098 


Central Sales Tax Act (74 of 1956), Ss. 3 (a) 
and 9 ~~ Inter-State sale or intra-State sale — 
Levy and collection of tax in case of inter-State 


sale : 1160 
S. 9 — See Ibid, S. 3 (a) 


(Tul) 
(Jul) 1160 
—Kerala General Sales Tax Act (15 of 1963), 
S. 39 (4) —- Enhancement of assessment — Can- 
not be made in absence of appeal ar cross-ob- 
jection by the Revenue (Feb) 355 A 

S. 39 a — Provision pari materia with 
Section 33 (4) of Income-tax Act (1922) 

(Feb) 355 B 

—Madh,. Pra. General Sales Tax Act (2 of 1959), 
Ss. 2 (d), 18 —- Tax assessed on firm — In 
view of S. 2 (d) (1) frm is separate legal entity 
for purposes of the Act — Absence of specific 
rovision —- Partners of the firm will not be 
fable for tax against the firm (Sep) 1588 A 

S. 18 — See Ibid, S. 2 (@ 0 laa 
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Sales Tax —- M. P, General Sales Tax ‘Act 
(contd.) . i ak 
——5. 46 — See Constitution of India, Art. 14 
(Sep) 1588 B 
—Punjab General Sales Tax Act (46 of 1948), 
S. 2 (b) — Sale of foreign liquor by wholesale 
dealer to retail dealers at prices fixed by com- 
petent authorities is sale exigible to sales tax. 
1972 Tax LJ 1691 (Punj & Har), Overruled 
(Jul) 1158 
-§. 6, Sch. B, Item 30'— Punjab Reorgani- 
sation Act (81 of 1966), S. 88 — Issue of noti- 
fication of intention to amend Sch. B by Pun- 





jab Govt.: — Creation of Union Territory of- 


Chandigarh before expiry of three months — 
Whether ‘notification ‘law in force’ within mean- 
ing of Section 88 of Reorganisation Act in rela- 
tion to -Union Territory of Chandigarh 
(Mar) 435 
——S, 31 — Both Section 31 and Notification 
thereunder do not suffer from vice: of excessive 
delegation 
S. 81, Sch. ‘C’, Items 8 and 9 (ends 
by Notification, D/- 15-1-1968) — Inclusion of 
Paddy and Rice in Schedule C does not amount 
to imposition of double taxation — Paddy and 
Rice are two different kinds of goods 
_ (Sep) 1475 C 
—Sch. B, Item 30 — See also Ibid, S. 6 
i ` (Mar) 435 
Sch. B; Item 80 —— Textiles — Cotton/ 
Woollen dryer felts manufactured by. assessee 
are covered by term “Textiles”, 1977 Tax LR 
NOC 92 : (1977) Cur LJ (Tax) 373 (Punj & 
Har), Reversed i (Feb) 300 
-——Sch, ‘C’; Item 8 — ‘See Ibid, S. 31 
; ' (Sep) 1475 C 
——Sch. “C”, Item 9 — See Ibid, S. 31 
(Sep) 1475 C 
~-Uttar Pradesh Sales Tax Act (15 of 1948), 
S. 7 — Contract of sale or contract for wor 
and labour '—- Determination —- Tests — Con- 
tract for fabrication and erection of cranes, held 
on facts to be a contract for work and labour. 
1975 Tax LR.1914 (All), Reversed 
f (Mar) 545 











Saurashtra Octroi and Terminal Tax Rules 

(1949), R. 3 -— See Saurashtra Terminal Tax 

and Octroi Ordinance (1949), S. 3 : 
(Oct) 1721 


-—-Sch, 1, Item 23 — See Saurashtra Terminal 
Tax and Octroi Ordinance (1949); S. 3 
y (Oct) 1721 


Saurashtra Terminal Tax and Octroi Ordinance 
(1949), S. 3 — Saurashtra Octroi and Terminal 
Tax- Rules (1949), R. 8, Sch. 1, Item 23 — 
“Consumption or use”, connotation of — ‘Salt 
for factory’ -— Uncrushed salt brought to Octroi 
area and crushed — Octroi is leviable 

i : © (Oct) 1721 


Sea Customs Act (8 of 1878), S. 187-A — 
Criminal P. C. (5 of 1898), S, 196A (2) —- Sanc- 
tiori to prosecute under S. 187A of Customs 
„Act: and S. 196A (2) of Cr. P, C. — Require- 
ment of, Cri. Rev. No. 789 of 1968, D/- 6-5- 
1970 (Cal), Reversed ; (Sep) 1526 
Securities Contracts (Regulation) Act (42 of 
(1956), S. 16: (1) —- See also Interpretation of 
Statutes —- Principle of “Contemporanea expo- 
(Jun) 1049 B 
~———S, 16 (1) — Notification under — Notifica- 
tion No. S. O. 2561 dated 27-86-1969 banning 
all forward tradings in shares at all stock ex- 
changes —- Scopé and ambit of proviso contain- 


ed in notification —- Expression ‘such contracts? 
in Penvign T TntorreataHan Itni INAQ 4 


(Sep) 1475 A`- 


Sir Currimbhoy Ebrahim Baronetcy Act (1918), 
S. 8 — See Sir Currimbhoy Ebrahim Baronetcy 
(Repealing and Distribution of Trust Properties) 
Act (1960), S. 7 (Apr) 687 A 
Sir Currimbhoy Ebrahim Baronetcy ‘(Repealing 
and Distribution of Trust“ Properties) Act (9 of 
1960), S. 7 — Sir Currimbhoy' Ebrahim _ 
Baronetcy Act. (1913), S. 8 -— Migration. of — 
Baronet to Pakistan — Declaration of his pro-: 
perty. as evacuee — Effect. ILR (1968) Bom~ 
902, Reversed (Apr) 687 A 
Special Courts Bill, 1978, Cl. 4 (2) — Validity . 
—- Declaration by. Government to be open to 
Judicial review (Mar) 478 M 


Specific Relief Act (47 of 1963),° S. 20 — 
Agreement for sale — Suit for specific .perform- 
ance — Refusal to grant decree for specific 
performance — Validity (Jul) 1241 
Succession ‘Act (39 of 1925), S. 61 —- Deed of 
settlement —- Undue influence and misrepre- 
sentation alleged -— Proof (Aug) 1481 
~—S, 70 — Scope — Loss of will — Presump- 
tion arising from — Nature and applicability | 
of -— Rebuttability — Burden of proving révo-: 


cation, AIR 1967 Delhi 128, Reversed 

; (Jan) 145 
——S8s, 74, 93 — Construction of wills — 
Principles —- Words “my heirs” — Meaning —=": 


Ascertainment: of heirs of testator in event of 
his son dying sonless if -to be made under Sec- 
tion 8 of Hindu Succession Act. (1969) 82 Mad 
LW 349, Reversed (Aug) 1298 


——S§, 93 — See Ibid, S. 74 (Aug) 1298 
Sugarcane Cess (Validation) Act (38 of 1961), 
S., 3 —+ See Constitution of India; Art. 246- 

, ' - (Dec) 1972 B 
——S, 3 — M. P. Sugarcane (Regulation, Sup- 
ply and Purchases) Act (1 of 1959), S. 23 — 
Levy of cess on sugarcane brought in factory 
— Factory cannot come within the term ‘local 
area’ within Sch. 7, List 2, Entry 52 of Consti- 
tution -~ Similar Acts in other States held 
ultra vires by Supreme Court —° Held, that 
Cess Validation Act was not invalid 

a (Mar) 587 A 
——S.°3 — M. P. Sugarcane (Regulation of 
Supply and Purchases) Act (1 of 1959), S, 28 
— Levy of cess on sugarcane brought in 
factory by M. P. Govt. Notification, D/- 28-11- 
1959 -— Mandamus issued by High Court on 
31-8-1961 quashing the notification — Manda- 
mus ceased to have effect and Section 3 vali- 
dated the notification -_ (Mar) 537 B 
. 3 — Bombay Sugarcane Cess Act (82 of 
1948), Ss. 7, 8 — Assessment and recovery of 
cess after the commencement of the Central 
Act — Permissible in view of Cl. (c) of S. 3(1) 
of the Central Act (Dec) 1972 A 
Supreme Court Rules (1966), O. 21, R. 13 (1) (6) 





- — See Constitution ` of India, Art. 145 


: : (May) 745 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), 
See under Houses and Rents. 
Tamil Nadu Court-fees and Suits Valuation Act 
(14 of 1955) $ 
See under Court-fees and Suits Valuations. 
Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 1961) ` 
See under Tenancy Laws, 


Tamil Nadu Public Men (Criminal Misconduct) 
Act (2 of 1974), S, 2 (c) — ‘Public man’ — 
Definition of — Differs from that of ‘Public Ser- 
vant” under Sec, 21 (12), (Jun) 898 B 
——S. 29 (as substituted by Act 16 of 1974) — 
Provisions of the- Act not repugnant to those of 
Penal Code or Prevention of Corruption Act 
EFi gao m 
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Tariff Act (82 of 1984), Sch. 1, Import tariff, 
Items 26, 70 (7) and 87 -— Wolfram or contain. 
ing concentrate of 74 per cent of tungsten — 
Falls either under Item 26 or 70 (7) and no 
under Item 87 — Hence not liable. to duty o 
custom (Feb) 397 
—Sch. 1; Item 70 (7) See Ibid, Sch. _ 
(Import tariff), Item 26 (Feb) 397 
——Sch. I, Item 87 — See Ibid, Sch. 1 (Ire 
port tariff), Item 26 . (Feb) 397 
Taxation Laws (Continuation and Validation cf 
Recovery Proceedings) Act (11 of 1964), S. 3C) 
— Proceedings for recovery of tax dués on bass 
of certificate Enhancement of tax dues in 
subsequent proceedings -— No fresh notice in 
respéct of original demand is necessary 

(Jun) 972 3 
——S. 3 (1) (b) (ii) — Reduction in Govt. dues 
after commencement of recovery proceedings — 
Fresh notice, if necessary (Jun) 972.9 


TENANCY LAWS 


—Andhra Pradesh (Andhra Arca) Estates (Abo- 
lition and Conversion into Ryotwari) Act 
(26 of 1948), S. 11 — See Ibid, S. 56 (1) (c) 


` (Aug) 1820 

——S. 15 — See Ibid, S. 56 (1) {c) 
(Aug) 1350 

—S. 55 — See Ibid, 5. 56 (1) (o) 
(Aug) 1350 
Ss. 56 (1) (c), 56 (1) (a), 56 (1) (b), 55, 5 
and 1] ~~ Jurisdiction of Special Tribunals — 
Contextual Interpretation — Must not frustrate 
object of statute Section 56 (1) (e) is rot 
controlled by S. 55, S. 56(1)(a) and S. 56 (1) (>). 

AIR 1974 Andh Pra 885 (FB), Overruled 


(Aug) 1920 

—Bihar Land Reforms Act (80 of 1950), S. 2 k) 

— See Ibid, S. 6 (1) b) (Nov) 1739 
—S. 3 — See Ibid, S. 6 (1) b) 

(Nov) 189 


——S. 4 — See Ibid, S. 6 (1) œ) 
(Nov) 1739 


Ss. 6 (1) (b), 2 (k), 8 and 4 — Vesting of 
estate in State —- Saving —- Lands in possess-on 
of tenant-at-will under intermediary — Benzfit 
is not available (Nov) 1789 


—Bihar Tenancy Act (8 of 1885), S. 22 (2)— 
Co-sharer landlord purchasing raivati holding — 
Does not become a raiyat himself — But lease 
of co-sharer landlord’s right to hold land velid 

(Dec) 1167 
—Bombay Tenancy and Agricultural Lands Act 
(67 of 1948), S. 40 (before its amendment in 
1956) and S. 37 — Right of protected tenant to 
recover possession of land under Section 87 — 
Not heritable. Spl. Civil Appln. No. 108C of 
1965, D/- 11-11-1968 (Bom), Reversed a) a 


Ss. 48-C and 88 (1) (b) (as amended by 
Gujarat Act 36 of 1955) — Scope Land 
brought within area of Ahmedabad Municpal 
Corporation on. 30-5-1959 — Effect. — Weuld 
not enjoy benefit of exemption under S. 88 (1 (b) 


(Jun) 1955 

—S. 68 — See "Ibid, S. 70 : 
: (Apr) 353 
Ss. 70, 85, 85-A_ and 63 — Sale of land — 
Suit for specific performance — Issue whecher 
plaintiff is agriculturist involved __ Exclvsive 
jurisdiction of Mamlatdar and not of Civil Court 
to decide it. L. P. A. No. 117 of 1988, Dj- 














7-9-1968 (Bom), Reversed (Apr) 653 
— 5. 70 (b) — See Ibid, S. 76 : 

: k (Aug) 1826 
——Ss. 76 and 70 (b) — Powers of Revsion 
— Scope. — Collector's finding based noc on 


1979 Supreme Court 87 


Tenancy Laws — Bombay Tenancy Agricultural 
Lands Act (contd.) _ ; 
to law to warrant interference in revision 


Caa - (Aug) 1326 
——S. 85 — See Ibid, S. 70 . (Apr) 653 
——S. 85-A — See Ibid, S. 70 


: ' (Apr) 653 
——S. 88 (1) (bì — See Ibid, S. 48-C 
(Jun) 1055 
—Kerala Land Reforms Act (1 of 1964), Sec 
tion 1 (8), Proviso — See Ibid, S. 82 (4) (as 
amended by Act of 1971) (Sep) 1578 A 
——Ss. 2 (5) and 101 — Constitution of India, 
Art. 186 — Finding as to whether a site is a 
“commercial” site or not within S. 2 (5) — It is 
a finding of .fact — Cannot be interfered with 
in appeal by special leave (Sep) 1573 E 
——S. 2 (14) — See Ibid, S. 82 a O 
Sep) 1573 D 
——S. 72-K — See Ibid, S. 85 (5) 
3 Sep) 1573 B 


——S. 81 — See Ibid, S. 82 (4) ie amended 
by Act of 1971) (Sep) 1573 A 
—S,. 82 (1) — See also Ibid, S. 84 (3) 

(Sep) 1578 C 
S.:82 (1) — Unmarried ‘daughter attainin 
majority before Ist Jan., 1970 are not entitle 
to benefit of 6 acres under S. 82 (1) in absence 
of any share in property under personal law 

(Sep) 1578 F 
Ss. 82 (1) (c) and 2 (14) — Child in the 
womb on Ist Jan., 1970 is not a member of 
family for purpose of S. 82 (1) (o) 


(Sep) 1573 D 
——Ss. 82 (4) (as amended by Act of 1971), 
81, 1 (3), Proviso Exemption in favour of 
plantations — Not available in respect of lands 
converted into plantations subsequent to Ist 
April. 1964 À (Sep} 1573 A 
——S, 84 — Transfers after Ist Jan., 1970 have 
to be ignored even if they .are of excepted 
variety under 5. 84 (Sep) 1573- H 
S. 84 (3) (as inserted by Act 17 of 1972) 
and S. 82 (1) fas amended by Act 85 of 1969) 
— Section 84 (8) is retrospective in operation 
— It invalidates voluntary transfers with re- 
ference to reduced ceiling area introduced in 
S. 82 (1) (Sep) 1573 C 
Ss. 85 (5) and 72-K —- Certificate of pur- 
chase issued under S. 72-K by Land Tribunal 
— Taluk Board can examine whether it is in- 
accurate on its face or has been obtained by 
collusion or fraud. 1976 Ker LT 716, Overruled 
(Sep) 1578 B 
—Ss. 85 (9) and 105A When: Taluk 
Board can revise its order as to land for sur- 
render (Sep) 1578 G 
S. 101 — See Ibid, S. 2 (5) 
(Sep) 1578, E 


— -S. 105A — See Ibid, S. 85 (9) 

(Sep) 1573 G 
—Madh. Bha. Abolition of Jagirs Act (28 of 
1951), S. 34 — Order of Tahsildar can be chal- 
lenged. only on ground of nullity 




















(Dec) 1986 
—Orissa Estates Abolition Act (1 of 1952), 
S. 7 (1) (a) and (b) — Lease by deity in favour 
of a person — Right given to collect rent and 
pay fixed sum to deity — Held that such person 
was an “intermediary” and not an “ordinary 
lessee” (Oct) 1741 
—Pepsu Tenancy and Agricultural Lands Act 
(18 of 1955), S. 32-FF — ‘Transfer’ — Gifts of 
agricultural land made for love and affection — 
Not ‘transfers’ of the’ nature protected by Sec- 
tion 32-FF . (May) 843 
—Punjab Security of Land “Tenures Act (0 of 

O 


1958)."§. 2 (2) — See Thid. § 2 (9): Provigc 
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Tenancy Laws — Punjab Security of Land 
Tenures Act (contd.) 

Ss. 2 (8), Proviso (ii), 2 (2) and 9 (1) — 
‘Permissible area’ — Determination Words 
‘such thirty acres’ in S. 2 (8), interpretation of 
— ‘Small landowner’ — Heirs of displaced per- 
son are not ‘displaced person’ — Not entitled to 

“benefit of S. 2 (8), Proviso (ii) 
(Apr) 588 


` ——S. 9 (1) — See Ibid, S. 2 (3), Proviso (ii) 

f (Apr) 588 
-—Punjab Tenancy Act (16 of 1887), S. 4 (1) — 
‘Land’, Meaning of — See Tenancy Laws — 
Punjab Security of Land Tenures Act (1953), 
S; 2 (3) Proviso (ii) (Apr) 588 
—Tamil Nadi Land Reforms (Fixation of Ceil- 
ing on Land) Act (58 of 1961), Pre. — Object 
of the Act is equitable distribution of Jand to 
the landless and prescribes pre-emptive restric- 
tions on transfers of lands to achieve that ob- 
ject (Sep) 1487 C 


——S§. 3 (42) — See Ibid, S. 5 (4) 
(Dec) 1905 
——S. 5 (4) (a) read with S. 3 (42) and S. 21 


“ a Land acquired by female after commence- 
ment of Act is -not entitled to concession under 





S. 5 (4) (a). AIR 1978 Mad 321, Overruled - 
, sah S: (Dec) 1905 
——§, 21 — See Ibid, S. 5 (4) (Dec) 1905 
S. 22 — Land in excess of ceiling area — 





Transfer during prohibited period — Void, if de- 
feats any provisions of the Act. (1970) 84 Mad 
LW 69, Reversed (Sep) 1487 


-—-Uttar Pradesh Public Land (Eviction and Re- 
covery of Rent and Damages) Act (13 of 1959), 
S. 2 (18) — See Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), S. 2 (er (i) . few 13803: A 
——§. 3(2) — See Evidence Act (1872), S. 114 
' : : (Aug) 1308 C 
——5. 7 — Reference to Civil Judge — Not 
obligatory in every case ' (Aug) 1303 B 
S. 30 — See Tenancy Laws U. P. 
Tenancy Act (17 of 1939), S. 2 (e) (i) ; 
l (Aug) 1303 . 





A 
——S. 180 (2) =- See Tenancy Laws — U. P. 
- Tenancy Act (17 of 1939), S. 2 (e) (i 
(Aug) 1803 A 
‘~Uttar Pradesh Tenancy Act (17 of 1939), S. 2 
(b) — See Ibid, S. 2 (e) (i) (Aug) 1503 A: 
Ss, 2 (e) (i), 2 (b) and 2 (h) — U. P. Public 
Land (Eviction and Recovery of, Rent and 
Damages) Act (13 of 1959), Ss. 2 (18), 30, 180 
(2) — Tenure-holder from the State Govern- 
ment — Who is (Aug) 1803 ‘A 
————S. .2 th) — See Ibid, S. 2 (e) (i) i 
(Aug) 1303 A 
—Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 6 (a) — See Land 
Improvement Loans Act (1883), S. 7 ` 
; ae (Nov) 1857 
——-Ss, 20, 21 (1) (b) — Scope and: applicabi-. 
lity of Section 20 (a) (i) and (ii) and S. 20 (b) (ù 
— D, tenant of sir in respect of land — No 
one else shown in occupation in 1356 F — D, 
if became adhiwasi — Section’ 21 (1) (h),’ if 
attracted (Mar) 413 
S. 21 (1) th) — Sce Ibid, S. 200. 
(Mar) 418 


——S§s.. 154; 163, 189 — Object of Section 154 
— Transfer by wav of sale or gift in contra- 
vention of Section 154 is not void but voidable 
only to the extent of excess over and above the 
prescribed limit — Section 189 has no bearing 
on question as to how and to what extent the 
transferee is affected — Civil Misc. Writ No.. 
4389 of. 1967;'D/- 22-12-1967 (All), Reversed 








Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (contd.) 
——S, 163 — See Ibid, S. 154 fun) 1015 
———S. 189 — See libd, S. 154 un) 1015 
——S. 289 —- See Land Improvement Loans Act 
(1883), S. 7 (Nov) 1857 
——S§. 291 (3) — Seo Land Improvement Loans 
Act (1883), S. 7 © (Nov) 1857. 
—-W. B.. Estates Acquisition Act (1 of 1954), 
S. 6 (1) (Ù — See Mines and Minerals (Regula-~ 


tion and Development) Act (1957), S.-3 (c) 
; Seg (Oct) 1669 B 
——5. 28 — Expression “land comprised in or 


appertained-to a mine” and “Being directly 
worked by him” — Case if covered by that ex- 
pression (Oct) 1669 A 
Torts. — Malice — Meaning of (Jan) 49 A 
Negligence — Proof — Res ipsa loquitur — 
Applicability -— Requisite condition 
i (Nov) 1848 B 
Negligence —- Burden of proof -—— Presump- 
tions available to person alleging negligence 
f d (Nov) 1848 C 
Transfer of Property Act $ of 1882), S. 3 — 
See Mines and Minerals (Regulation and De- 
velopment) Act (1957), S. 8 (e) (Oct) 1669 B 
S. G (a) — See Hindu Law — Religious 











endowments (Aug) 1314 
——S. 41 — Ostensible owner transferring pro- 
perty — Fact known to real owner — Transfer 


cannot be avoided by latter —- Benami — What 
is : (Mar) 553 D 
——Ss. 60, 92 — Redemption by co-mortgagor 
— Rights and liabilities of redeeming co-mortga- 
gor and non-redeeming co-mortgagor —~ Nature 
and extent of peo 1987 D 
—-§, 92 — See Ibid, S. 60 Dec) 1987 D 
S. 105 — See Mines and Minerals (Regula- 
tion and Development) Act (1957), S. 3 (c) 

i (Oct) 1669 B 
——Ss, 106, 111 (g) and (h) — Eviction against 
tenant under any State Rent Control Act — 
Giving of notice under Section 106, T. P. Act 
— Not necessary — Determination of lease hy 





forfeiture — Mode. AIR 1976 SC 588; AIR 
1975 SC 1111; AIR 1974 SC 2061; AIR 1967 
SC’ 1419: -AIR 1965 SC 101; AIR 1963 SC 


120; AIR 1971 J] & K 20, AIR 1971 Delhi 98; 
AIR 1965 Mys 65; AIR 1959 Raj 59: AIR 
1952 Madh B 121; AIR 1964 Cal 1 (SB); AIR 
1964 Pat 401 (FB); AIR 1969 Punj & Har 110 
(FB): (1969) 2 Mad LJ 585 and AIR 1949 Mad 
887, Overruled 5 (Oct) 1745 
——S. 108 — See’ Mines and Minerals (Regula- 
tion and Development) Act (1957), S. 3 (c 

: (Oct) 1669 B 
——S. 111 (g) & (h) — See Ibid, S. 106 





l (Oct) 1745 

S. 122 — See Tenancy Laws —- Pepsu 
Tenancy and Agricultural Lands Act (1955), 
S. 32-FF ` (May) 843 


Travancore Limitation Act (6 of 1100 M. E.), 
S. 19 — Limitation Act '(1963), S. 18 =~ Mere 
recital in a document as to existence of past 
liability with a statement of its discharge does 
not constitute, an “acknowledgment”. (1988) 28 
Trav LJ 947; (1953) 8 DLR (TC) 563 and AIR 
1952 Trav-Co 540, Overruled (Dec) 1987 B 
——Arts. 182, 186 — Suit by non-redeeming. 
co-mortgagor for possession of his share of 
hypotheca on contribution — On facts and cir- 
cumstances of case suit was barred by limita- 
tion irrespective of fact which articles applied . 

(Dec) 1937 E 
~——Art. 1386 — See Ibid, Art. 132 

(Dec) 1987 E 
Trusts Act (2 of 1882), Ss. 49, 51, 52 -—— Trus- 
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Trusts Act (contd.) f ' 
person for higher price not considered — Trustee 
held did not exercise his discretion reasonably 
and in good faith — (1969) 82 Mad LW 677 
Reversed. Ki i. 
—S.'51-— See ‘Ibid, S. 49 (Apr 67L 
——S. .52 — See Ibid, S. 49 (Apr) 672 
——S. 83-— Resulting trust ~- When arises 
Are ; ; ' (Apr) 687 E 
United Provinces Borstal Act (7 of 1938), S. 7 
— Conviction under Ss. 802/149 and 807/145, 
L P. C. — Accused aged having served five years 
in the institution under Section 7, held, need 
not surrender: to serve remaining sentence — 
Sentence of five years is equivalent to a highe- 
sentence of life imprisonment (Sep) 1509 3 


Urban Land (Ceiling. and Regulation} Act (83 cf 
1976), Pre. — See also Constitution of India, 
Art. 252° - (Aug) 1415 4 
——Pre. S. 2 (h) and Schedule I ~— Act is am~ 
plicable to urban agglomeration of Warangal 
town in A. P. —» Existence of Master Plan -s 
not a sine qua non, for applicability of the Act 
<= W. P. No. 1634 ete. of 1976, D/- 3-12-1976 
(Andh Pra), Reversed _ (Aug) 141583 
——Pre. and Schedule I — Inclusion of Sta- 
of Rajasthan in Schedule I —- Act not invald 
to that extent on gtound that Rajasthan was not 
one of the sponsoring States (Aug) 1415 © 
——Pre. — Object and purpose of the Act — 
It provides for imposition of a ceiling on vacant 
land in urban agglomerations 
Pre, — Validity of the Act 
——S. 2 th) — See Ibid, Pre. 
——Sch. I — See Ibid, Pre. 
Uttar Pradesh A 





(Aug) 1415 


(Aug) 1415 B.C 
cultural Income-tax Act (3 of 
1949), Ss. 16 and 18 — Assessment proceedirgs 
against individual partners on basis of their ~e-' 
turns — Permissible — Section 18 imapplicake. 
Spl. Appeal No. 978 of 1962, D- 6-12-1965 (A), 
Reversed i (Jun) 1104 A 
S. 16 (4) — Submission of returns on -e- 
ceipt of notice under —- Assessment challenged 
in writ petition on certain plea — Plea acceot- 
ed and case-remanded — New plea challengng 
assessment proceedings held could not be allcw- 
ed to be taken in proceeding after remand 


j ` (Tun) 1104 B 
S. 18 — See.Ibid, 5.16 (Jun). 1104 A 
Uttar Pradesh. Children Act (1 of 1952), S. .29 
— See Ibid, S. 80 ` (Sep) 1519 
——Ss. 30, 70, 29' — Juvenile justice — 4p- 
licability of Section 29 or Section 80 — Yorth- 
ul offenders convicted ‘ander Sec. 376, I. P C. 
if should be left to parental care (Sep) 1519 
——S. 70 — See Ibid, S. 80 (Sep) 1519 


Uttar Pradesh , Entertainment and Betting Tax 
Act (8 of 1987), Ss. 2 (1), 2 (6), 3 and 4 — 
Cabaret programme conducted in restaurant — 
Minimum charge imposed for eatables at the 
time of cabaret —- Whether included payment 
for entertainment -- Whether liable to enter&in- 








ment tax `> (Jan) 110 
——S. 2 (6) —.See Ibid, S. 2 (1) (Tan) 110 
——S. 3 — See Ibid, S. 2-(1) (Jan) 110 
——S: 4 — See Ibid, S. 2 (D) (Jan) 110 


Uttar Pradesh First Offenders’ Probation Act 
(6 of 1938); S. 4 — Conviction under Ss. 399402 
Penal Code — Release on probation — A]Bha- 
bad High Court, Reversed (Oct) 1690 
Uttar Pradesh Higher Judicial Service Eules 
(1953), R. 20 — See Constitution of India, Arti- 
cle 285 : (Feb) 228 
R. 23 — Sce Constitution of India, Art. 235 


seas (Feb) 228 
Utigr Pradesh Industrial Disputes Act Qa of 





(Apr) 671 . 


- + (Aug) 1415 D . 
(Aug) 14158 ' 
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U. P. Industrial Disputes Act (contd.) , 
Settlement with one union —— Dispute raised 
by another union — State Government, if de- 
barred from making reference under S. 4K — 
Section 18 (3) of the Central Act, if attracted 

i (Jul) 1196 


—S. 3 (b), (c) — Agreement between re- 
presentatives of Managements and Labour re- 
lating to-payment of bonus incorporated in 
Notification under Section 3 (b) ~~ Validity. 

oo. (Feb) 262 





——S. 
Ibid, S. 2 (1)- 


> 4K — See 
(1 
o Constitution of India, Art. 186 


(Jul) 4 1196 


(Jan) 75 B 


——S. 6 — See Constitution of India, Art. 186 
(Jan) 75 B 
Uttar pon Intermediate Education Act (2 ot 
92 
See under Education, 
Uiar aneh Nagar Mahapalika Adhiniyam (2 of 
1959 
See under Municipalities. 


Uttar Pradesh Palika (Centralised) Services Rules 
(1966), R. 6 (2) — Amendments in made by 
State Government on 80-3-1967 and 26-6-1967 
— Validity of, not questionable in view of Sec- 
tion 19 of U. P. Local Self Government (Am- 
endment) Act (1956). (Obiter) (Apr) 592 B 
——R. 6 (2) (iii) — See also 
- (1) Municipalities — U. P. Nagar Mahapalika 
Adhiniyam (1959), S. 112- 
(Apr) 592 E; (Jul) 1237 
(2) Municipalities — U, P, Nagar Mahapalika 
Adhiniyam (1959), S. 112-A (2) (Apr) 592 C 
. 6 (2) (iii) — Validity — Objection re- 
garding validity not sustainable in view of 
Entry 5, List II, Sch. Seven of Constitution. 
(Obiter) (Apr) 592 A 


Uttar Pradesh Public Land (Eviction and Re- 
covery of Rent and Damages) Act (13 of 1959) 
See under Tenancy Laws, 

Uttar Pradesh Sales Tax Act (15 of 1948) 

See under Sales Tax. 


Uttar Pradesh Sugar-cane (Regulation of Supply 
and Purchase) Act (24 of 1953), S. 15 — U.P. 
Sugarcane Supply and Purchase Order (1954), 
Cls. 3 (2) and (3) — Notification D/- 1-6-1955 
issued by Cane Commissioner under Sec. 15 — 
Concession under Expression ‘unbounded 
sugarcane’ meaning of — ‘Effect of sub-cls, (2) 
and (8) of Clause 3 of the Control Order 

(Apr) 616 


—, 


. Uttar Pradesh Sugarcane Supply and Purchase 


Order (1954), Cls. 3 (2) & (8) —- See U. P. 
Sugar Cane (Regulation of Supply and Purchase) 
Act (1958), S. 15 (Apr) 616 
Uttar Pradesh (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 
See under Houses and Rents, 
Uttar Pradesh Tenancy Act (17 of 1989) 
See under Tenancy Jaws. 
Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951) : 
See under Tenancy Laws. 
Valiamma Thampuran Kovilakam Estate and 
The Palace Fund (Partition) and The Kerala 
Joint Hindu Family System (Abolition) Amend- 
ment Act (15 of 1978), S. 3 —+ See Constitution 





of India, Art. 14 {Dec) 1918 
S. 4 — See Constitution of India, Art. 14 
(Dec) 1918 


——S. 5 — See Constitution of India, Art. 14 

. e (Dec) 1918 
Wakfs Act (29.0f 1954), S. 4 (1) — Power of 
Wakf Corgmissigner ta make snryev of wgkf nro- 
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Wakfs Act (contd.) 
property is wakf property or At: AIR 1967 
Raj 1, Reversed (Feb) 289 B 
——5S. 6 (1), (4) — Property in possession of a 
stranger included in list published under Sec- 
tion 5 (2) — tila : aot a obligation 
to file suit within one Feb) 289 A 
Wealth Tax Act (27 of ibn, S. A (m) — o 
Contract Act (1872), S (Jun) 9 
West Bengal Estates aiia Act (1 r seh 
See under Tenancy Laws. 
West meee Oriental Gas Company Act (15 of 
1960), S. 8 (1) — Compensation payable for 
acquisition of -undertaking of Company — De- 
termination (Feb) 248 A 
S. 8 (1) (b) —— Compensation for acquisition 
of undertaking of Company — Calculation of 
average income (Feb) 248 B, 
——S. 8 (1) (b) — Acquisition of the under- 
taking of Company — Compensation — Deer 
mination of (Feb) 24 
West Bengal Premises Tenancy Act (12 of 956) 
See under Houses and Rents, 
(Aug) 1845 A 





Will — Construction of 
WORDS AND PHRASES 


——:"Business” — See Houses and Rents — 
Andh, Pra. Bui ge (Lease, Rent and Eviction) 
Control Act (1960), S. 10 (3) (a) (iii) (Jul) 1132 


Words & Phrases (contd.) 
~—‘Consumption’ and ‘Use’, meaning of — See 
anes ar rmnioal Tax and Octroi Ordinance 





(1949), S ct) 1721 
sae ‘Directio of 

~ See L.-T. Act (1961), 3. 153 ay HE r Expla. 3 3 

(Dec) 1933 


——-Expression ‘finding’ — Meaning of — See 
L-T. Act (1961), S. 153 (8) Gi) & Expln. 8 
Deo) Bee) Rage 

Khas 


ossession =- See pay 
Bihar Land Reforms Act (1930), S ag D ih 
(Noy) 1769 


Ton Essential Commodities Act 
(10 « af 1955), § . 2 (a) (vii) (Jan) 180 


~—Publication — See Education — M. P. Pr 
thamik, Middle School Tatha Madhyamik Shiksha 





(Path ya io gee Sambandhi Vyavastha) A 
niyam (1978), S. 2 (d) (Jun). as A 
“Public Service Vehicle” meaning of — 





See Bombay Motor E a Tagalog of Pas-` 
sengers) Act (67 of 1958), S (Feb) 343 

——'Salary’ and te et — PN of ~~ No 
substantial difference between two (Apr) 607A 
—— Syllabus — See Education —— M. P. Pratha- 
milk, Middle School Tatha Madhyamik Shiksha ` 


“(Pathya Pustakon soeapandn Vyavastha) Adhi- 
_ niyam (1978), S. 2 (d) 


(Jun) 888 B 
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AIR 1963 SC 120 — Over. AIR 1979 SG 1745 


AIR (Oa. SC 101 — Over. AIR 1979 SC 1745 


AIR 1065 SC 414 — Not F. in view of AIR 


SC 2229, AIR 1979 Bom 89 A (Mar). 
AIR (Oot. SC 1419 — Over. AIR 1979 SC 1745 


AIR 1971” sc 1708: 1971 Cri LJ 1266 : (1971) 
Supp SCR 777 — Over, AIR 1979 SC 437 

_ AIR Sova a 2061 — Over. AIR 1979 SC 1745 
AIR 1975 SC 1111 — Over. AIR 1979 SC 1745 
AIR ‘1976 SC 203 — Over, AIR 1979 SC 1960 
AIR gre SC 588 — Over. AIR 1979 SC 1745 


AIR ee SC 1285 — Held not good law, AIR 


979 SC 798 F (May). 
AIR 1977 SC 2129 — Over. AIR 1979 SC 1960 
(Dee). 
ALLAHABAD 


AIR 1922 All 61:23 Cri LJ 196 — Over. AIR 


1979 SC 857 (May). 
AIR 1929 All 182 — “Over. AIR 1979 SC 1911 


B (Dec). 
AIR 1929 All 769 :1929 All LJ 1186 — Over. 
‘ AIR 1979 SC 404 (Mar 
AIR 1989 All 682 — Over. AIR 1979 SC 1498 


ep). 
amS% All 576 : 1959 All LJ 875 (FB) — 
ver. AIR 1979 SC 404 (Mar). 


AIR 1903 All 556 : ae All LJ 868 (FB) — 
1979 404 (Mar). 


ATR 
laa x Appeal No. “978 of 1963, D/- 6-12- 
5 (All) ~~ Revers, AIR 1979 SC 1104 A 


"1955 Andh LT (Cri) 244 — Over. 


in; Over. : ae in; Revers.: Reversed in. 


LLAHABAD (contd.) 
(1900) Civi eee eae ot teas, Dj, 19.8- 
All) > Revers. AIR 1979 SC 684 


e 

(1967) C. M. W. No. 4389 of 1987, D/- 22-12- 
1967 (All) — Revers. AIR 1979 SC 1015 
Jun). 

(1969) Spl. us Nos. 492 and 437 of 1968, 2E 
12-5-1969 (All) —— Revers, AIR 1 979 
592 E tA pr). 

(1972) Civil Sey Writ No. 3788 of 1970, DJ- 

; tere 2 (All) — Revers. AIR 1979 S 


DN DH of 1974, D/- 12-9-1974 
_ tees AIR 1979 SC 916 B (Jun). 


(1975) Ele. Petn. No. 40 of ee cers 2-12-1975 
(All) —- Revers. AIR 1 882 (Jun). 

Perea Rs LR À ian (Al) — Tee. ATR 1979 

1976 Lab II pe (All) — Partly Reversed. AIR 
1979 SC 65 A (Jan). 

1976 Lab IC HS (All) — Revers. AIR 1979 


261. of oe itl and Refd. No. 
7 (All) — Revers. ZIR 
1979 SC 916 B 


un), 
oar W. P. 1283 of 1978, Dy ye 12-1977 (All), 
Revers, AIR 1979 SC 2 Feb). 
adie Qi oa oe Mon) ab — Revers, AIR 
1977 Tar LR LR a (All) — Over, AIR 1979 SC 
1978 All LJ (NOC) 56 — Revers. AIR 1979 SC 
1459 B (Sept). 
(1978) 111 TTR 287 (All) — Over, AIR 1979 
SC 1960 (Dec). 
ANDHRA PRADESH 
ATR 1979 


SC 442 (Mar). 
(1973) Cri. A. No. 703 of 1971, D/-5-4-1973 
A DU Re am E 1AN Or Geer te 


List of Cases Overruled, Reversed Etc, in A. I. R. 1979 Supreme Court (contd.) 4] 
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AIR 1974 Andh Pra 85 (FB) — Over. AIR 1979 


SC 1320 (Aug), 
(1976) W. P. No. 1634 of 1976, D/- 3-12-1976 
(Andh Pra) — Revers. AIR 1979 SC 1415 


A, B (Aug). 
1977 Cri LT jis (Andh Pra) — Over. ` AIR 
1979 SC 339 (Feb), 


BOMBAY 


(1968) Appeal No. 584 of 1960, D/- 11-7-1968 
-(Bom) —— Revers. AIR 1979 SC 1339 (Aug). 

(1968) F. A, Nos. 488 of 1961 and 245 of 962, 
Dis a, (Bom) — Revers. AIR 1979 

(1968) L. P. A. No. 117 of 1968, D/- 7-9-1968 
(Bom) — Revers. AIR 1979 SC 653 (Apr). 

(1968) S. C, A. No. 426 of 1966, D/- 25-7-1968 
on — Revers. AIR 1979 SC 1339 A 
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(1968) Spl. Civil Appln. No. 1080 of 1965 Bk 
11-11-1968 (Bom) — Revers. AIR 1979 
SC 1121 (Jul). 


(1971) Cri. Appeal No. 1329 of 1971 (Bora) —- 
Revers, AIR 1979 SC 1949 B, C, D Dec). 

(1971) S.C.A. No. 444 of 1968 wy Misc. Petn. 
No, 330 of 1971, D- 12-10-1971 (Bom) — 
Revers, AIR 1979 SC 1098 (Jun). 

(1972) Criminal Appeal No. 1847 of 1970. Dj- 
4-8-1972 (Bom) — Revers. AIR 1979 SC 
1191 A, B (Jul). 

(1972) Criminal Appeal No. 1492 of 197G nee 
9/4~-12- Revers. AIR 

sc 198, ie B, C (Jan). 

(1972) Cri, Bem, Appln. No. 701 of 1975, ae 
sae -1972 (Bom) — Revers, AIR 197 
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(1972) AA Appln. Nos. 111 and 112 of 1965, 
pr 19-4-1972 (Mah. S. T. Tribunzl) — 

evers. AIR 1979 sc 1098 (Jun). 
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(Bom) — Revers, AIR 1979 SC 1536 B 
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2- eee ae — Revers, AIR 1979 SC 
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Jul 
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— Revers. AIR 1979 SC 1434 (Aug). 
oy tes A. Nos. 1005 and 1006 of 1973, D/- 
6-8-1975 (Bom) — Revers on facts. AIR 
1979 SC 826 A (May). 
(1975) Cri. Appin. No, 1379 of 1975, D/- 20-10- 
1975 (Bom) — Revers. AIR 1979 SC 362 
A, B (Feb). 
(1975) en See), (Bom) — Revers. AYE 1979 


ep 
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tore ae Appeal No. 193 of 1974, Dj- 
(Bom) — Revers, AIR 1979 
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(1976) S. C. A. No. 4260 of 1976, D/- 21-_0-1976 


em D oa — Revers. AIR 1%79 SC 
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(Me), 
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(en), ah Rev. No. 1006 of 1970, D/- 18-8- 
k an —, Revers. AIR 1879 SC 777 
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ar) PER YTR 641 (Cal) — Revers. AIR 1979 
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1976 Lab ic 1858 (Cal) — Revers. AIR 1979 
SC 1652 


‘Oct). 
1977 Tax LR 828 (Cal) — Revers. AIR 1979 
SC 607 B (Apr). 


DELHI 
AIR 1967 Delhi 128 (Pt. B) — Revers, 


AIR 

1979 SC 145 (Jan). 

AIR 1971 Delhi 98 — Over. AIR 1979 SC 
1745 (Oct). 

1972 Tax LR 100 (Delhi) — Over. AIR 1979 
S 960 (Dec). 

eS mee 843 (Delhi) — Revers, AIR 1979 
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1974 ten A. C. ay (Delhi) - — Revers, AIR 1979 
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ILR Sod. 2 Pami 400 — Revers. AIR 1979 
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AIR 1979 SC 1128 A; B (Jul). 
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(Sep 
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aor Cri. Appeal No. 892 of 1970, D/- 81-1- 
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saa s. T. Ref. No. 10 of. 1971, D/- 4-7-1973 
Guj) — Revers, AIR 1979 $C 1098 (Jun). 
(1974) 86 Taxation 95 (Guj) — Revers. AIR 
1979 SC 1691 (Oct). 
(1976) S. A. No. 685 of 1969, D/- 5-11- ne 
(Guj) — Revers. AIR 1979 SC 993 A , B 


(Jun). 
come crane Appla. No. 20 of 1978, DJ- 
78 (Guj — Revers, AIR 1979 SC 


29-5-19 


` 447 (Mar). 
JAMMU &. KASHMIR 
AIR 1968 ].& K 59 ee , E) — Revers: AIR 
1979 SC 272 A, B, C (Feb). 


AIR 1971 J & K 20 — Over. AIR 1979 sc 
1745 (Oct). - 
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- ; CORRIGENDUM o> 


AIR. 1979 S. C. 420 (March) 


1) At page 423, Para. 16, Col. 2 — Omit the last sentence “forming part 
Of... .ccesssreesesccersenseneethree Acts.” 

(2) . At page 423, Col, 2 — Omit the following footnote: 
"(See Appendix at the end of this judgment)”.- 7 

(a) Pages 427 and 428 — Omit the Appendix contains comparative Chart, at 
the end of the judgment. 

The above corrections have been made as per directions of Hon’ble Mr. Justice 

A. P, Sen, Judge, Supreme Court, who delivered the judgment: in the case — (ATR: 

1979 s.c. 420) (March), contained in his letter, D/- 10-2-1979. 


ALR, 1979 8.0. 1255 (July} 


At page 1258, Column. I, Lines 7 & 8 from the bottom 
For the words “not a Magistrate for no magistrate”. 
Read “not a Sessions Judge for no Sessions audga, ' a i 


ae 


ALR. 1979 S.C, 1384 (Aug.) 


’ Page 1392, Col. 2, Line 6 from top, For the word “author” read “writer”. 

T Page 1392, Col. 2, Line 12 from Top, For the word “feded” read “faded”. 

. Page 1392, Col..2, Line 13 from Top. For the word. “the” before the word 
* “Imperial” read “an”. : . © 


AIR. 1979 S.C. 1434 {Aug.} 


Substitute the following point for the existing points 
Penal Code (1860), Ss. 302, 304; 325 read with 34 — Sudden quarrel after exchange 
of abuses — All accused assaulting deceased with sticks — No evidence to show 
- as to which accused struck the fatal blow — Intention to cause death not prov- 
~ ed but common intention to cause grievous hurt was apparent — Offence falls 
ander S. 325/84 and not under S. 302 or 364 (1) Ordee of ney High Ceurt 
2s t 95 9 UHM Based 


i : ALR, 1979 8.0. 1441 (Aug), 7 mo we 
: * At page 1443, Col. 1, in the names of the parties, (th) e {i> 
-4 For the word “Sessoon” Read ‘Sassoon”. i Yo FEA 2 tae 


AIR. 1979 S.C, 1501 (Sept.) 
B) At page 1501, Col. 2, Lines 12 and 13 from bottom—~ 
For the words “to the Home Secretary.......ccccoesssstseceers DY his” 
Read “to the Home Secretary and it was received by the Home Department op 
12th December 1978. The Assistant Secretary, Home Department by his." 
Gi) At page 1503, Col. I, Lines 6 and 7— 
Read For the words “after consideration..,.......ccse0- enone DY detaining”. 
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Read “after consideration of the representation is no substitute for the considera- l 


tion of the representation by the,” 
üii) At page 1503, Col. 1, Line 8 — Omit the word "(Sic)" after the word 


“authority”. 


, AIR. 1979 S.C, 1519 (Sept, 
At page 1519, Col. 2, Para. 2, Line 6, omit “(Sic).” 


AIR. 1919 S.C, 1628 (Oet) 


At page 1647, Col. I, Lines 23-24 — For the words “agency or Government” 
Read “agency of Government.” ; feet] 
qi) At page 1652, Col. 1, Line 6 — For the words “Art, 226” Read “Art, 130 
read with Art. 226," 


è 


AIR. 1979 8.0, 1839 (Nov.} x r 
Page 1839 Second Column:—- 
- Line 28 — For the word “appellant”, . 
Read ‘Revision Petitioner’ s ; 5 
Line 41 — For the word ‘was’ 
Read ‘though’ ; i 
Lines 44 to 46 — For the words ‘the Act was constitutionally valid and would 
operate by fore2 of Article 254, clause (2) of the Constitution’. 
Read — “The Act was superseded by the Code of 1973 which 
: was an Act passed by Parliament subsequent to the Haryana 
` Act." 


Sane 


t 
' i AIR. 1929 S.C. 1871 (Nov.) io ae O§ 
a) At page 1872, Col. I, Para. 3, Line 2- pane. s 
Read “enables”. i soa 
Between the words “would” end “be” add the word “not”. Ty 
, ALR, 1979 S.C, 1871 (Dec) f ee pi 
HÌ At page 1874, Col. 2, Para. 15, Lines 9 and 10— EEF 


after “Ramachandran v. Alagiriswami” add “(AIR 1963 Mad. 450)”. Solow 
I) At page 1875, Col. I, Para. 17, Line 6—~ eas 
For the word “enabled” read “enables”. me Re 


r 


ALR, 1919 S.C. 1969 (Weer.) sos 
Names of Judges— : ` 
In place of “N. L. Untwalia, P. N. Bhagwati and A. D, Koshal......f3,” m 
. Read "N, L. Untwalia, P, N. Shimghal and A. D, Koshal. aesesdd.” 
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AIR 1979 SUPREME COURT 1 
(From: Patna)* 
JASWANT SINGH, P. S. KAILASAMI 
AND A. D. KOSHAL, JJ. 
Chandrasekhar Singh and others, Ap- 
pellants v. Siya Ram Singh and othezs, 
Respondents. 


Criminal Appeal No, 148 of 1977, Ij- 


26-9-1978. 


(A) Criminal P. C. (5 of 1898), S. 16 
(1B) and (1D) — Finding of Civil Court 
pew Finality of. 

The finding of the civil court given 
under S. 146 (IB) regarding possession is 
final and cannot be challenged by way 
of appeal, review or revision. (Para 9) 


Anno: AIR Comm. Cr, P. C. (6th Edr.), 
S. 146, N: 6h. 


(B) Criminal P. C. (5 of 1898), Ss. M6 
(1B), 435 and 439 —- Order under S. M6 
(1B) in conformity with decision of Civil 
Court — Not open to challenge uncer 
Ss. 435, 439. 

An order passed by the Magistrete 
under S. 146 (1B) in conformity with tne 
decision of the civil court cannot be 
challenged under Ss. 435 and 439. 

(Para 10) 


If the order of the Magistrate is in 
conformity with the decision of the civil 
court, the Magistrate will be complying 
with the requirements of S. 146 (1B) and 
the order thus passed cannot be chal- 
lenged. It will of course be open to tae 
_ High Court to interfere if the order of 


*(Criminal Revn. No. 765 of 1976, Lif 
10-1-1977 (Pat).) . 
IV/IV/E412/78/CWM 
1979 S.C/1 I G—1 


the Magistrate fs not in conformity with 
the finding of the civil court. (Para 10) 

Anno: AIR Comm. Cr. P. C. (6th Edn.), 
S. 146 (1B), N. 6G, 17; S. 435, N. 15; 
S. 439, N. 7. 

(C) Criminal P. C. (5 of 1898), Ss. 146, 
435 and 439 — Finding of Civil Court 
regarding possession in reference under 
S. 146 — No scope for interference by 
High Court under Ss. 435 and 439. 
Criminal Revn. No. 765 of 1976, D/- 
10-1-1977 (Pat), Reversed. 

(Para 12) 

Anno: AIR Comm, Cr. P. C. (6th Edn.), 
S. 146, N. 17; S.. 435, N. 15; S. 439, N. 7. 

(D) Constitution of India, Art. 227 
(Prior to 42nd Amendment) — Powers of 
High Court under Art, 227 — Cannot be 
curtailed by S. 146 of Criminal P. C. 


_ (1898) — Criminal P. C. (1898), S. 146. 


(Para 13) 

_ Anno: AIR Comm. Const. (2nd Edn.), 

Art. 227, N. 3; Cr. P. C. (6th Edn.), S. 146, 

N. 18. 

Cases Referred: Chronological Paras 

ATR 1973_SC 1297 il 
1972 Cri LJ 134:1971 BLJR 116 (FB) 

5, 6, 7 

AIR 1971 All 12: 1971 Cri LJ 29 (FB) 5, 8 
AIR 1966 SC 1888:1966 SCR (Supp) 

393: 1966 Cri LJ 1514 9 
AIR 1963 Pat 243: 1994 (2) Cri LJ 25 


(FB) 5, 6, 7 
AIR 1958 SC 398: 1958 SCR 1240 11 
AIR 1954 SC 215: 1954 SCR 565 11 

M/s. R. K. Jain, R. L. Singh, R. P. 


Singh and Rajeev Datta, Advocates, for 
Appellants; Mr. Lal Narayana Sinha, Sr. 
Advocate, (Mr. M. P. Jha, Advocate with 
him), for Respondents. 

KAILASAM, J.:— This appeal is by 
special leave. by the second party in 


2 S.C. 
S. 145 of the Criminal Procedure Code 
proceedings against the judgment of the 


Patna High Court in Criminal Revision 
No. 765 of 1976. 


2. On receipt of a Police Report dated 
29-2-1968, proceedings under S. 144 of 


the Criminal Procedure Code were start-. 


ed on 18-3-1968. The appellants in- this 


. Court are the Second Party and the res- 
pondents the First Party. The proceed~ 


ings were converted into one under 
S. 145, Criminal Procedure Code and the 
lands in dispute were attached on 
14-5-1968. Both the parties claimed title 
as well as possession of the disputed land 
with them. The First. Party, respondents, 
filed their documents and nine affidavits 
in support of their claim while the appel- 
lants, Second Party, filed several docu~ 
ments and 12 affidavits in support of their 
case, The Magistrate on a consideration 
of the material placed before him found 
himself unable to decide as to which of 
the parties had been in possession of the 
disputed land, and referred the matter to 
the civil court for a finding ón the issue, 
On a consideration of the materials placed 
before him the Munsif by an order dated 
22-12-1975 found that the appellants, 
Second Party, were in possession and 
sent back the records to the Magistrate 
for disposal according to law. The Magis~ 
trate passed’ an. order dated 7-4-1976 ‘in 
accordance with the finding on the issue 


‘ as to possession by the Munsif, holding 


that the appellants, Second Party, was in 
Possession. 


3. Aggrieved by the order of the 
Magistrate, the First Party filed a Revi- 
sion Petition to the High Court. The 
High Court found that the Munsii had - 
failed to consider the affidavits of either 
party but decided the question of pos- 
session only on thé documents. As the 
Munsif failed to consider the affidavits, 
the High Court was ofthe view that the 
finding as to possession on the basis of 
documents alone without applying its 
mind to the affidavits, cannot be sustain- 
ed. The appellants, Second Party, being 
aggrieved by the order has come. up to 
this Court by special leave. 


4. The questions that arise for consi- 
deration in this appeal are (1) whether 
the finding of Civil Court under S. 146 
(1B) can be challenged by way of. an 
appeal or by review or revision, (2) whe- 
ther an order which is passed by . the 
Magistrate on the receipt of the finding 
of the Civil Court, in conformity with 
the decision of the Civil Court, can be 
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_passed by the Magistrate under S. 


A.L R. 


challenged before the High Court under 
Ss. 435 and 439 of the Criminal Proce- 
dure Code, and (3) whether- an order 
146 
(1B) can be interfered with by the High 
Court in exercise of its powers under ` 
Art. 227 of the Constitution of India. 


5. There is conflict of views between 
various High Courts regarding the points 
raised. We would content ourselves by 
referring to three Full Bench decisions 
wherein the decisions of all the High 
Courts are referred to. The two Full 
Bench decisions of the Patna High Court 
are reported in AIR -1963 Pat 243 (Raja 
Singh v. Mahendra Singh), Dewani 
Choudhary v. Chaturi Manjh (1971 BLJR 
116): (1972 Cri LJ 134). The Full Bench 
decision of the Allahabad High Court is 
reported in AIR 1971 “All 12 "Farzand Ali 
v. Shaukat Ali). 


6. In Raja Singh v. Mahendra Singh 
(supra),, the Full Bench of the. Patna 
High. Court by a majority of 2 to 1 held 
that in exercise of its revisional powers. 
under Ss. 435 and 439 of the Code of 
„Criminal Procedure the High Court can, 
in suitable cases, interfere with the deci- 
sion of the Civil Court given. by it under 
sub-sec, (1-A) upon a reference made to 
it under sub-sec. (1) of S. 146 of the 
Code after the referring Magistrate -has 
disposed of the proceeding under’ S. 145 
under sub-sec, (1-B),. and that the bar as 
to appeal, review and revision imposed’ 
by sub-sec. (1-D) operates only so’ long 
as the Magistrate has not. passed his order 
under sub-sec. (1-B) of S. 146. The 
minority view on the other hand, is that 
the bar of sub-sec. (1-D) continues even 
after the Magistrate has disposed of the 
proceeding under sub-sec. (1-B). Ali the 
three learned Judges constituting the 
Full Bench are, however, agreed that 
nothing in sub-sec. (1-D) affects the 
power of superintendence which the High 
Court enjoys under Art. 227 of the Con- 
stitution: The correctness of this deci- 
sion was considered by a Full Bench of | 
five Judges in the Dewani Choudhary’s 
case (supra). The Full Bench upheld the 
unanimous view in Raja Singh’s case 
(supra) that sub-sec. (1-D) does not. take - 
away the power of judicial interference 
which the High, Court. possesses under 
Art. 227 of the Constitution with the 
decision of the Civil Court given under 
sub-sec. (1-A) of S. 146 of the Criminal 
Procedure Code in cases involving flag- 
rant violation of legal principles or. prin- 
ciples of natural justice, 
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7. The second question that was cen- 
sidered in Choudhary’s case (1972 Jri 
LJ 134 (Pat)) (FB) was whether the E:gh 
Court was competent to interfere with 
the findings of the -Civil Court under 
S. (1-A) of S. 146 in the exercise of its 
powers of criminal revision; the Tull 
Bench held that there is no scope for 
interference with the findings of -he 
‘Civil Court in exercise of the crimmal 
revisional jurisdiction of the High Co rt, 
not by reason of the bar enacted in sab- 
sec. (1-D) of S. 146, but upon the express 
term of Ss. 435 and 439 of the Code. The 
power of the High Court is confined 
‘against the final order which the Maczis- 


trate is enjoined to pass in ‘conformnity - 


with the decision of the Civil Court. In 
doing so, the High Court can exarn=ne 
whether the Magistrate passed the fnal 
order in conformity with the decisior of 
the Civil Court or not. But it carnot 
embark upon an enquiry as to the lega- 
Jity or propriety of the decision of the 
‘Civil Court which is the basis of the 
Magistrate’s ‘final order. On this qu2s- 
tion the Full Bench did not accept he 
majority view in Raja Singh’s case (#IR 
1963 Pat 243) (supra). 


8 The Allahabad High Court AIR 
1971 All 12 (FB) (supra) considering the 
‘question whether the bar contemplaed 
under S. 146 (1-D) is a bar against the 
finding being interfered with in revision 
even against the order of the Magistrate 
who decides the proceeding before kim 
in accordance with the finding of. the 
Civil Court, the ‘Court held that even in 
revision from the ultimate order which 
disposes of the proceedings in accorda~ce 
with the findings of the Civil Court, fhe 
finding of the Civil Court cannot be łn- 
terfered with. 


§. An examination of the provisicns 
of Section 146 of Criminal ‘Proced=re 
Code of 1898 would show that the find:ng 
of the Civil Court on a reference by -he 
Magistrate regarding possession can~ot 
be appealed against or challenged by way 
ef review or revision. Though the Civil 
Court acting under Section 146 (1A) end 
(iB) of Section 146, Criminal Procedwre 
Code, has not ceased to be a Civil Court, 
the finding regarding possession given >y 
the Civil Court cannot be challenged Dy 
an appeal, revision ‘or review. In other 
words, the- finding piven by the Civil 
Court is final. ‘This Court in Ramchandra 
Aggarwal’s case (1966) SCR (Supp) 363: 
(AIR 1966 -SC 1888) held that neither 
an appeal nor a revision lies against he 
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finding of the Civil Court in the reference 
because of the express provision in Sec- 
tion 146 (1D) and not because the pro~ 
ceeding before the Civil Court is not a 
civil proceeding. The wording of Sec- 
tion 146 (1D) puts the matter beyond any 
controversy. Sub-section (1-D) reads as 
follows :— . 

“No appeal shall lie. from any finding 
of the Civil Court given on a reference 
under this Section nor shall any review 
or revision of any such finding be allow- 
ed.” 


The sub-section makes it clear that the 
finding of the Civil Court cannot be 
questioned by way of an appeal. It also 
‘prohibits any challenge to the finding by 
way of review or revision. The answer 
therefore to the first question is that the 
finding of the Civil Court given under 
S. 146 (1-B) regarding possession is final 
and cannot be challenged by way of ap-' 
peal, review or revision. 


10. The second question that arises is 
whether when the Magistrate passes an 
order on receipt of a finding, from the 
civil court that order can be challenged 
by way of revision before the High Court. 
The plea that was put forward was the 
bar to the challenge of the finding of 
the civil court: is lifted when the Magis- 
trate passes his order after the receipt 
of the finding of the civil court. Sub- 
sec. (1-B) requires the Magistrate on 
receipt of the findings by the civil court 
to proceed and dispose of the proceed- 
ings under S. 145 in conformity with the 
decision of the civil court. If the order 
of the Magistrate is in conformity with 
the decision of the civil court, the Magis- 
trate will be complying with the require- 
ments of S. 146 (1-B) and the order thus 
passed cannot be challenged. It will of 
course be open to the High Court to in- 
terfere if the order of the Magistrate is 
not in conformity with the finding of 
the civil court. When the order of the 
Magistrate is in conformity with the 
finding of the civil court, the High Court 
has no jurisdiction to interfere under 
Ss. 435 and 439 of the Criminal Proce- 
dure Code. When there is an express 
provision ‘.sub-sec. (1-D) in the Code 
against the challenge of the finding of 
the civil court other provisions of the 
Criminal Procedure Code cannot be 
relied on for doing what is expressly 
prohibited. The answer therefore to the 
second question is that an order passed 
by the Magistrate under S. 146 (1-B) in 
conformity with the decision of the civil 
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court cannot be challenged under Ss. 435 
and 439, 


11. The only other question that re- 
mains to be considered is whether an 
order under S. 146 (1-B) can be interfer- 
ed with by the High Court in the exer- 
cise of its powers under Art. 227 of the 
Constitution. It is admitted that the 
powers conferred on the High Court 
under Art. 227 of the Constitution can- 
not in any way be curtailed by the pro~ 
visions of the Criminal Procedure Code. 
Therefore, the powers of the High Court 
under Art. 227 of the Constitution can 
be invoked in spite of the restrictions 
placed under S. 146 (1-D) of the Crimi- 
nal Procedure Code. But the scope of 
interference by the High Court under 
Art. 227 is restricted. This Court has 
repeatedly held that “the power of 
superintendence conferred by Art. 227 is 
to be exercised most sparingly and only 
in appropriate cases in order to keep the 
subordinate courts within the bounds ‘of 
their authority and not for correcting 
mere errors vide 1954 SCR 565: (AIR 
1954 SC 215) (Waryam Singh v. Amar 
Nath). In a later decision, 1958 SCR 
1240: (AIR 1958 SC 398) (Nagendra Nath 
Bora v. Commr. of Hills Division), the 
view was reiterated arid it was held that 
the powers of judicial interference under 
Art. 227 of the Constitution are not 
greater than the power under Art. 226 of 
the Constitution, and that under Art. 227 
of the Constitution, the power of inter- 
ference is limited to seeing that the 
tribunal functions within the limits of its 
authority. In a recent decision AIR 
1975 SC 1297 (Babhutmal Raichand v. 
Laxmibai) this Court reiterated the view 
stated in the earlier decisions referred to 
and held that the power of superintend- 
ence under Art. 227 of the Constitution 
cannot be invoked to correct an error of 
fact which only a: superior court can do 
in exercise of its statutory power as the 
Court of appeal and that the High Court 
cannot in exercise of its jurisdiction 
under Art. 227 convert itself into a court 
of appeal. 


12. The High Court has interfered 
with the order of the Magistrate which 
is in conformity with the finding of the 
civil court regarding possession on the 
ground that the civil court has failed to 
consider the affidavits filed by the par- 
ties. The High Court on a reading of a 
passage in the judgment of the civil court 
came to the conclusion that the Munsif 
fatled to consider the affidavits. In deal- 
ing with the affidavits, the civil court 


A.L Re 


observed that as persons who had sworn 
to the affidavits, are highly interested 
persons, undue importance cannot be 
attached upon their oath. After refer- 
ring to the persons on both sides, who 
had sworn to the affidavits, the civil 
court stated that “I do not think that 
these affidavits and counter-affidavits will 
be of any help to either party.” We find 
that the civil court has taken into ac- 
count the affidavits filed on behalf of 
the parties but as the persons who had 
sworn to the affidavits were interested 
and belonged to one party or. the other, 
it found that no weight can be given to 
the affidavits. We do not agree that the 
rejection of the affidavits under the cir- 
cumstances can be termed as failure to 
consider the affidavits. Apart from find- 
ing that the reason given by the High 
Court is not convincing, we are of opinion 
that the High Court has no power under 
Ss. 435 and 439 of the Criminal Proce- 
dure Code to interfere with the findings 
of the civil court regarding possession in 
a reference under S. 146 of the Criminal 
Procedure. Code. In the result we hold 
that the High Court was in error in in- 
voking Ss. 435 and 439 for interfering 
with the finding of the civil court. In 
fact, Mr. Lal Narain Sinha, learned coun- 
sel appearing for the respondent, with his 
usual fairness conceded that he cannot 
contend that the High Court can in exer- 
cise of its power under Ss. 435 and 439 
interfere with the finding of the civil 
court regarding possession. 


13. But Mr. Lal Narain Sinha sub= 
mitted that the order of the High Court 
could be sustained as the power of the 
High Court under Art. 227 cannot be 
questioned. While there could be no 
dispute that the power of the High Court 
under Art. 227 cannot be curtailed under 
S. 146 of the Criminal Procedure Code, 
we do not think that the facts of the case 
would justify the High Court to inter- 
fere under Art. 227. 


14. Before concluding the judgment, 
we may point out that Section 146 of the 
Code of Criminal Procedure 1898, is no 
longer in force having been replaced by 
thé Code of Criminal Procedure of 1973 
(Act 2 of 1974). Under the new Seca 
tion 146(1), if the Magistrate is unable to 
satisfy himself as to which of the parties 
was in possession of the subject of dis- 
pute he may attach the subject of dispute 
until a competent. Court has determined 
the rights of the parties thereto with re- 
gard to the person entitled to the. posses- 
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sion thereof. Art. 227 has also been 
since amended by 42nd Amendment fur- 
ther restricting the powers of the High 
Court to interfere under Art. 227. The 
question thus dealt with by us can. no 
longer arise after the coming into force 
of the Code of Criminal Procedure (Act 
2 of 1974). In the result the appeal is 
allowed and the order of the High Court 
is set aside and’ that of the Magistrate is 
restored, 
Appeal allowed. 





AIR 1979 SUPREME COURT 5 
(From: (1971) 81 ITR 641 (Cal)) 


P. N. BHAGWATI AND 
V. D. TULZAPURKAR, JJ. 

M/s. Sutlej Cotton Mills Ltd., Appel- 
lant v. The Commissioner of Income Tax, 
West Bengal, Respondent. 

Civil Appeal Nos. 1847-1848 of 1972, 
D/- 27-9-1978. 

Income-tax Act (11, of 1922), Sec- 
tion 10.(1) (2) — Business Loss — As- 
sessee having income in Pakistan — 
Transfer of profits to India — Loss due 
to devaluation of Rupee by Pakistan — 
When it amounts to business loss. (1971) 
81 ITR 641 (Cal), Reversed. 


The assessee is a limited company hav-~ 
ing its head office in Calcutta. It has a 
cotton mill ‘in West Pakistan where it 
carries on business of manufacturing 
and selling cotton fabrics. In the finan- 
cial year ending 31st March, 1954, being 
the accounting year relevant to the as~ 
sessment year 1954-55, the assessee made 
a large profit in this unit. This profit 
obviously accrued to the assessee in West 
Pakistan and according to the official 
rate of exchange which was then preva- 
lent, namely, 100 Pakistani rupees be- 
ing equal to 144 Indian rupees, this 
Pakistani profit, amounted to Rupees 
1,68,97,2382/- in terms of Indian rupees. 
Since the assessee was taxed on actual 
basis, the sum of Rs. 1,68,97,232/- repre- 
senting the Pakistani profit was included 
in the total income of the assessee for 
the assessment year 1954-55 and the as- 
sessee was taxed accordingly after giving 
double taxation relief in accordance with 
the bilateral agreement between India 
and Pakistan. The assessee succeeded 
in obtaining the permission of the Re- 
serve Bank of Pakistan to remit a sum 
of Rs. 25/- lakhs in Pakistani rupees out 
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of the Pakistani profit for the assessment 
year 1954-55 and pursuant to this per- 
mission, a sum of Rs. 25 lakhs in Pakis- 
tani rupees was remitted by the assessee 
to India during the accounting year rele- 
vant to the assessment year 1957-58. The 
assessee also remitted to India during the 
accounting year relevant to the assess- 
ment year 1959-60 a further sum of 
Rs. 12,50,000/- in Pakistani rupees out of 
the Pakistani profit for the assessment 
year 1954-55 after obtaining tbe neces- 
sary permission of the Reserve Bank of 
Pakistan. But by the time these remit- 
tances came -to be made, the rate of ex- 
change had changed to 100 Pakistani 
rupees being equal to 100 Indian rupees 
and the amounts received by the assessee 
in terms of Indian rupees were, there- 
fore, the same, namely, Rs. 25 lakhs and 
Rs. 12,50,000. The profit of Rs. 25 lakhs 
in terms of Pakistani rupees had been 
included in the total income of the asses- 
see for the assessment year 1954-55 as 
Rs. 36 lakhs in terms of Indian rupee 
according to the then prevailing rate of 
exchange and therefore, when the asses- 
see received the sum of Rs. 25 lakhs in 
Indian rupees on remittance of the profit 
of Rs. 25 lakhs in Pakistani rupees the 
assessee suffered a loss of Rs. 11 lakhs 
in the process of conversion on account of 
appreciation of the Indian rupee qua 
Pakistani rupee. Similarly, on remit- 
tance of the profit of Rs. 12,50,000 in 
Pakistani currency the assessee suffered 
a loss of Rs. 5,50,000/-. The High Court 
held that the loss was not business loss 
and that the books of account of the 
assessee did not disclose any loss nor was 
any loss reflected in the balance sheet or 
profit and loss account of assessee. 


Held that the view taken by the High 
Court was erroneous. (1971) 81 ITR 641 
(Cal), Reversed. - (Para 10) 

The law is well settled that where pro- 
fit or loss arises to an assessee on ac- 
count of appreciation or depreciation in 
the value of foreign currency held by it, 
on conversion into another currency, 
such profit or loss would ordinarily be 
trading profit or loss if the foreign cur- 
rency is held by the assessee on revenue 
account or as a trading asset or as part 
of circulating capital embarked in the 
business. But, if on the other hand, the 
foreign currency is held as a capital asset 
or as fixed capital, such . profit. or loss 
would be of | capital - nature. The 
question whether the loss suffered by the 
assessee was a trading loss or a capital 
loss cannot, therefore, be answered un- 


6 S.C: [Prs. 1-2] Sutlej- Cotton Mills v. L-T, Commr., W. B. (Bhagwati J.) 


less it is first determined whether these 
two amounts were: held. by the assessee 
on capital account or on. revenue account 
or to put it differently; as part of fixed 
capital or of circulating capital. 
(Para 10) 
The loss was obviously not an. allow- 
able deduction under any express provi- 
sion of S. 10 (2), but if it was a trading 
loss, it would be liable to be deducted in 
computing the taxable profit. of the asses- 
see under S:'10 (1). It would not be 
correct to:say that where: a loss. arises in 
the process. of conversion of foreign cur- 
rency which. is part of trading asset of 
the assessee, such loss cannot: be regard- 
ed as a trading loss because ‘the change 
in the rate. of exchange which: occasions 
such. loss is. due to an: act of the sover- 
eign power. The loss is as much a 
trading loss as any other and it makes 
no difference that: it’ is. occasioned by 
devaluation brought about by’ an act -of 
State. 
stance which causes. 


‘the loss that is 


material in determining the true nature | 


` and character of the loss, but whether 
the loss has occurred iw the course of 
carrying on the business. or is iricidental 
to. it. If there is loss in a trading. asset, 
it would be a ‘trading loss, whatever -be 
its cause, because it would be a loss: in 
the course of carrying on: the. business. 
(Para 4) 


Further, the way. in which entries are 
made’ by an assessee. in. his books of ac- 
count is not determinative of the .ques- 
tion whether the assessee has earned any 
profit or suffered any loss. . The assessee 
may, by making entries which are not 
in conformity with. the proper account- 
ancy principles, conceal profit or show 
loss and the entries made by him can- 
not, therefore, be regarded as conclusive 
one way or the other. What is necessary 
to. be considered’ is’ the ‘true nature of 
the transaction and whether in fact it 
has resulted in profit or Toss to the asses- 
see. In the instant case: it is clear that 
the assessee- earned: Rs. 36 lakhs and 
Rs. 18. lakhs: in: terms of Indian rupees 
and retained them in West Pakistan in 
Pakistani currency and when they were 
subsequently: remitted to India, the asses- 
see received only Rs. 25: lakhs ‘and 
Rs. 12,50,000 and thus suffered loss of 
Rs. 11 lakhs: and Rs. 5;50,000/- in the 
process of conversion onm account of 
alteration in the rate of exchange. It is, 
therefore: not:possible to accept the view 
of thé High Court that no loss was suffer- 
edi by the assessee on the remittance of 


Tt. is not the factor or circum~ 


ALR 
the two sums of Rs. 25 lakhs and 
Rs. 12,50,000/- from West Pakistan. , 
(Para 3) 


‘Anno: AIR Manual (8rd Edn.), I. T, 
Act, 1922, S. 10, N. 2, 13. ` 


Cases ‘Referred : Chronological Paras 
AIR 1967 SC 417: 63 ITR 328. >. 9 
AIR 1966 SC 1506:60 ITR 405 3, 
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AIR 1958 SC 783:34 ITR 10 4 
(1952) 32 Tax Cas 133, Davis v. Shell 
& Co. of China Ltd. 5, 7 
(1944) 25 Tax Cas 292, Imperial Tobacco 
“Co. v. Kelly 6 
(1934) 18 Tax Cas 280:150 LT 427, 
Golden Horse Shoe (New) Ltd. v. 


Thurgood 4 
(1935) 19 Tax Cas 62, Landes Brothers 
v. Simpson 5 


Mr. V. S. Desai, Sr. Advocate (M/s. 
P. V. Kapur, S. R. Agarwal, R. N. Bajoria, 
A. T. Patra and Praveen Kumar, Advo-~ 
cates with him), for Appellant; Mr. J. 
Ramamurthy and ‘Miss A. Subhashini, 
Advocates, for Respondent. 


P. N. BHAGWATI, J.:— These appeals 
by special leave are directed against a 
judgment of the Calcutta High Court 
answering the first question referred to 
it by the Tribunal in favour of the Re- 
venue and against the assessee. There 
were in all five questions referred by the 
Tribunal but questions Nos. 2 to 5 no 
longer survive and these appeals are 
limited only to ‘question.No. 1. That 
question is, in the following terms: 

“Whether on. the facts and in the cir- 
cumstances of the case, the assessee’s 
claim for the exchange loss of Rs. 11 


‘lakhs for the -assessment year 1957-58 


and Rs. 5,50,000/- for the assessment 
year 1959-60 in respect of remittances of 
profit from Pakistan was not allowable 
as a. deduction? ie aioe 


Since. there are two assessment years in 
regard to which the question’ arises, 
there are two appeals, one in respect of 
each assessment year, but the question 
is the same. We will briefly state the 
facts as that is necessary for the purpose 
of” answering the question. 


2. The assessee jis a limited company 
having its head office in Calcutta. It has 
inter alia a cotton mill situate in West 
Pakistan. where it carries on business of 
manufacturing and selling cotton fabrics. 
This textile mill was quite a prosperous 
unit and in the financial year ending 31st 
March, 1954, being the accounting year 
relevant to the assessment year 1954-55, 
the assessee made a large profit in this 
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unit. This profit obviously accrued tə 
the assessee in West Pakistan and accord- 
ing to the official rate of excharige which 
was then prevalent, namely, 100 Pakistari 
rupees being equal to 144 Indian rupees, 


this profit, which may for the sake ci 


convenience be referred to as Pakistan 
profit, amounted to Rs. 1,68,97,232/- ia 
terms of Indian rupees. 
gee was taxed on actual basis, the sum 
of Rs. 1,68,97,232/- representing the Pak- 
istani profit was included in the total 
income of the assessee for the assessmert 
year 1954-55 ‘and the assessee was taxed 


accordingly after giving double taxation: 


relief in accordance with the bilaterc} 
agreement- between India and Pakistan. 
_It may be pointed out that for some 
time after the partition of India, 
there continued to be parity in the 
rate of exchange between India and 
Pakistan but on 18th Sept. 1949, on the 
devaluation of the Indian rupee, the rate 
of exchange was changed to 100 Pakistani 
rupees being equal to 144 Indian rupees 
and that was the rate of exchange et 
which the Pakistan profit was’ converted 
into Indian rupees for the purpose cf 
inclusion. in the total income of the asses“ 
see for the assessment year 1954-55. ‘The 
rate of exchange was, however, once 
again altered when Pakistani rupee wes 
devalued on 8th August, 1955 and parity 
between Indian and Pakistani rupee wes 
restored. The assessee thereafter suc- 
ceeded in obtaining the permission of the 
Reserve Bank of Pakistan to remit a sum 
of Rs. 25 lakhs in Pakistani rupees out 
of the Pakistani profit for the assessmer.t 
year 1954-55 and pursuant to ‘this per 
mission, a sum of Rs. 25 lakhs in Pak- 
istani rupees was remitted -by the asses- 
see to India during the accounting yeer 
relevant to the assessment year 1957-53. 
The assessee also remitted to India 
during the accounting year relevant to 
the assessment year 1959-60 a ‘further 
sum of Rs. 12,50,000/- in Pakistani rupees 
out of the Pakistani profit for the assess- 
ment year 1954-55 after obtaining tre 
necessary permission of the Reserve Bank 
of Pakistan. But by the time these re- 
mittances came to be made, the rate of 
exchange had, as pointed out above, 
once again changed to 100 Pakistan 
rupees being equal to 100 Indian rupees 
and the amounts received by the assessece 
in terms of Indian rupees were, there- 
fore, the same, namely, Rs. 25 lakhs and 
Rs. 12,50,000. Now, the profit of Rs. 5 


lakhs in terms of Pakistani rupees had 
been included in ‘the total income of the 


Since the asses 
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assessee for the assessment year 1954-55 
as Rs, 36 lakhs in ‘terms of Indian ‘rupees 


‘according to the then prevailing rate of 


exchange ‘of 100 Pakistani rupees being 
equal to 144 Indian-rupees and, therefore, 
when the .assessee received the sum of 
Rs. 25 lakhs in Indian ‘rupees on remit- 
tance of the profit of Rs. 25 lakhs in 
Pakistani rupees .on the ‘basis of 100 Pak- 
istani rupees being equal to 100 Indian 
rupees, the assessee suffered a loss of 
Rs. 11 lakhs in the process of conversion 
on account of appreciation .of the Indian 
rupee qua Pakistani rupee. Similarly, 
on remittance of the profit of rupees 
12,50,000 ‘in Pakistani currency the 
assessee suffered a loss of Rs. 5,50,000. 
The assessee claimed in its assessments 
for -the assessment years 1957-58 and 
1959-60 that these losses of Rs. 11 lakhs 
and Rs, '5,50,000/~ should be allowed in 
computing the profits from business. 
This claim was however rejected by the 
Income Tax Officer. The assessee carri- 
ed the matter in further appeal to the 
Tribunal but the Tribunal also sustained 
the disallowance ‘of these losses and re- 
jected the appeal. The decision of the 
Tribunal was assailed in a reference 
made at the instance of the assessee and 
Question No. 1 which we ‘have set out 
above was referred by the Tribunal for 
the opinion of the High Court. On the 
reference the High Court took substan- 
tially the same view as the Tribunal and 
held that no loss was sustained by the as- 
sessee .on ‘remittance of the amounts from 
West Pakistan and that in any event the 
Joss could not be said to ‘be a business 
loss, because it was not a loss ‘arising in 
the course of business of the assessee but 
it was caused by devaluation which was an 
act of State. The High Court accordingly 
answered the question ‘in favour of the - 
Revenue and against ‘the assessee. The 
assessee. thereupon’ preferred the present 
appeal after obtaining certificate of fit- 
ness from the High ‘Court. 


3. The ‘first question that arises for 
consideration is whether the assessee suf- 
fered any loss on the remittance of 
Rs. 25 lakhs and Rs. 12,50,000/- in Paki- 
stani currency from West Pakistan. These 
two amounts admittedly came out of 
Pakistan ‘profit for the assessment year 
1954-55 and the equivalent of these two 
amounts in UIndian currency, namely, 
Rs. 36 lakhs and Rs. 18 lakhs respective- 
ly, was included in the assessment of 
the assessee as part of Pakistan profit. 
But by thè time these two amounts came 
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to be repatriated to India, the rate of 
` exchange had undergone change on ac- 
count of devaluation of Pakistani rupee 
and, therefore, on repatriation, the. asses- 
see received only Rs. 25 lakhs and 
Rs. 12,50,000/- in Indian currency instead 
of Rs. 36 lakhs and Rs. 18 lakhs. The 
assessee thus suffered a loss of Rs. 11 
lakhs in one case and Rs. 5,50,000/- :in 
other in the process of conversion of 
Pakistani currency into Indian currency. 
It is no doubt true — and this was strong- 
ly relied upon by the High Court for 
taking the view that no loss was suffer- 
ed by the assessee — that the books of 
account of the assessee did not disclose 
any loss nor was any loss reflected in the 
balance-sheet or profit and loss account 
of the assessee. The reason was that 
though, according to the then prevailing 
rate of exchange, the equivalent of Pak- 
istan profit in terms of Indian rupee was 
Rs. 1,68,97,232/- and that was the ‘amount 
included in the assessment of the asses- 
see for the assessment year 1954-55, the 
assessee in its books of account main- 
tained at the Head Office did not credit 
the Pakistan profit at the figure of 
Rs. 1,68,97,232/-, but credited it at the 
same figure as in Pakistani currency, 
The result was that the loss. arising on 
account of the depreciation of Pakistani 
rupee vis-a-vis Indian rupee was not 
reflected in the books of account of the 
assessee and hence it could not figure in 
the balance-sheet and Profit and Loss 
Account. But it is now well settled that 
the way in which entries are made -by 
an assessee in his books of account is 
not determinative of the question whe- 
ther the assessee has earned any profit 
or suffered any loss. The assessee may, 
by making, entries which are not in con- 
formity with the proper accountancy 
Principles, conceal profit or show loss and 
the entries made by him cannot, there- 
fore, be regarded as conclusive one way 
or the other. What is necessary to. be 
considered is the true nature of the 
transaction and whether in fact it has 
resulted in profit or loss to the assessee. 
Here, it is clear that the assessee earned 
Rs. 36 lakhs and Rs. 18 lakhs in terms 
of Indian rupees in the assessment ‘year 
1954-55 and retained them in West Pak- 
istan in Pakistani currency and when 
they were subsequently remitted to 
India, the assessee received only Rs. 25 
lakhs and Rs. 12,50,000/- and thus suffer- 
ed loss of Rs. 11 lakhs and Rs. 5,50,000/- 


in the process of conversion on account 
of ‘alteration in the rate of exchange. It 


is, therefore, not possible to accept the 
view of the High Court that no loss was 
suffered by the assessee on the remit- 
tance of the two sums of Rs. 25 lakhs 
and Rs. 12,50,000/- from West Pakistan. 
This view which we are taking is clearly 
supported by the decision of this Court 
in Commr. of Income-tax v. Tata Loco- 
motive Engineering Co. Ltd., 60 ITR 405: 
(AIR 1966 SC 1506) which we shall dis- 
cuss a little- later, i 


4. That takes us to the next and more 
important question whether the loss sus- 
tained by the assessee was a trading loss, 
Now this loss was obviously not an allow= 
able deduction under any express provi- 
sion of S. 10 (2), but if it was a trading 
loss, it would be liable to be deducted 
in computing the taxable profit of the 
assessee under S. 10 (1). This indeed 
was not disputed on behalf of the Re- 
venue but the serious controversy raised 
by the Revenue was whether the loss 
could at all be regarded as a trading loss, 
The argument which found favour with 
the High Court was that the loss was 
caused on account of devaluation of the 
Pakistani rupee which was an act of the 
sovereign power and it could not, there- 
fore, be regarded as a loss arising in the 
course of the business of the assessee 
or incidental to such business. This 
argument is plainly erroneous and can-~ 
not stand scrutiny even for a moment, 
It is true that a loss in order to be a 
trading loss must spring directly. from 
the carrying on of business or be inci~ 
dental to it as pointed out by Venkata- 
raman Iyer, J., speaking on behalf of 
this Court in Badri Das Daga v. C. L T, 
34 TTR 10: (AIR 1958 SC 783), but it 
would not be correct to say that where 
a loss arises in the process of conversion 
of foreign currency which is part of 
trading asset of the assessee, such loss 
cannot be regarded as a trading loss be~ 
cause the change in the rate of. exchange 
which occasions such loss is due to an 
act of the sovereign power. The loss is 
as much a trading loss as any other and 
it makes no difference that it is occa- 
sioned by devaluation brought about by 
an act of State, It is not the factor or 
circumstance which causes the loss that 
is material in determining the true nature 
and character of the loss, but whether 
the loss has occurred in the course of 
carrying on the business or is incidental 
to it. If there is loss in a trading asset, 


it would be a trading loss, whatever be 
its cause, because it would be a loss in 
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the course of carrying on the business. 
Take for example the ‘stock-in-trade of 
a business which is sold at a loss. There 
can be little doubt that the loss in sch 
a case would clearly be a trading less. 
But the loss may also arise by reason of 
the stock-in-trade being stolen or burnt 
and such a loss, though occasioned by 
external agency or act of God, world 
equally be a trading loss. The cause 
which occasions the loss would be im- 
material: the loss, being in respect o= a 
trading asset, would be a trading Icss. 
Consequently, we find it impossible to 
agree with the: High Court that since -he 
loss in the present case arose on account 
of devaluation of the Pakistani rupee 
and the act of devaluation was an act of 
sovereign power extrinsic to the btsi-« 
ness, the loss could not be said to spr-ng 
from the business.of the assessee. Wae- 
ther the loss suffered by the assessee 
was a trading loss or not would depend 
on the answer to the question whether 
the.loss was in respect of a trading asset 
or a capital asset. In the former case, 
it would be a trading loss but not so in 
the latter. The test may also be formu- 
lated in another way by asking the ques- 
tion whether the loss was in respect of 
circulating capital or in respect of fixed 
capital, This is the formulation of he 
test which is to be found in some of zhe 
English decisions. It is of course 30t 
easy to define precisely what is the line 
of demarcation between fixed capital end 
circulating capital, but there is a well- 
recognised distinction between the fwo 
concepts. Adam Smith in his ‘Wealth of 
Nations’ describes ‘fixed capital’ as wnat 
the owner turns to profit by keeping it 
in his own possession and ‘circulating 
capital’ as what he makes profit of by 
parting with it and letting it charge 
masters, ‘Circulating capital’ means 
capital employed in the trading opera- 
tions of the business and the dealings 
with it comprise trading receipts end 
trading disbursements, while ‘fixed cepi- 
tal means capital not so employed in che 
business, though it may be used for che 
purposes of a manufacturing business, 
‘but does not constitute capital emplored 
in the trading operations of the business. 
Vide Golden Horse Shoe (new) Ltd. v. 
Thurgood, (1934) 18 Tax Cas 280. If 
there is any loss resulting from depreda- 
tion of the foreign currency which is 
embarked or. adventured in the busin2ss 
and is part of the circulating capital, it 
would be a trading loss, but depreciat.on 
of fixed capital on account of alterat.on 
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in exchange rate would be a capital loss, 
Putting it differently, if the amount in 
foreign currency is utilised or intended 
to be utilised in the course of business or 
for a trading purpose or for effecting a 
transaction on revenue account, loss 
arising from depreciation in its value on 
account of alteration in the rate of ex- 
change would be a trading loss, but if 
_the amount is held as a capital asset, loss 
arising from depreciation would be a 
capital loss. This is clearly borne out 
by the decided cases which we shall pre- 
sently discuss. 


5. We will first refer to the English 
decisions on the subject for they are 
quite illurninating. The first decision to 
which we should call attention is that 
in Landes Brothers v. Simpson, (1935) 19 
Tax Cas 62. There the appellants who 
carried on business as fur and skin mer- 
chants and as agents were appointed sole 
commission agents of a company for the 
sale, in Britain and elsewhere, of furs 
exported from Russia, on the terms, inter 
alia, that they should advance to the 
company a part of the value of each 
consignment. All the transactions be- 
tween the appellants and the company 
were conducted on a dollar basis, and 
owing to fluctuations in the rate of ex- 
change between the dates when advances 
in dollars~were made by the appellants 
to the company against goods consigned 
and the dates when the appellants re- 
couped themselves for the advances en 
„the sale of the goods, a profit accrued to 
the appellants on the conversion of re- 
paid advances into sterling. The ques- 
tion arose whether this profit formed part 
of the trading receipts of the appellants 
so as to be assessable to tax. Singleton, 
J., held that the exchange profit arose 
directly in the course of the appellants’ 
business with the company and formed 
part of the appellants’ trading receipts 
for the purpose of computing their pro- 
fits assessable to income-tax under Case I 
of Schedule D. The learned Judge point- 
ed out that “the profit which arises in 
the present case is a profit arising direct- 
ly from the business which had to be 
done, because the business was con- 
ducted on a dollar basis and the appel- 
lants had, therefore, to buy dollars in 
order to make the advances against the 
goods as prescribed by the agreements. 
The profit accrued in this case because 
they had to do that, thereafter, as a 


trading concern in this country re-trans- ` 
ferring or re-exchanging -into sterling.’ 
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Since the dollars: were purchased for the 


purpose of carrying on the business. .as: 
sole commission agents. and as an: inte= 


gral-part of the activity of such business, 


it was held that the profit arising on. 
retransfer or re-exchange of dollars in- 


to sterling was a trading profit falling 


within Case I of Schedule D. This deci~- 


sion was accepted as a correct decision. 


by the Court of Appeal in Davis v. Shell . 


& Co. of China Ltd., (1952) 32 Tax Cas 
133. 


6. We may then refer to the decision’ 
of the Court of Appeal in Imoerial 
Tobacco- Co. v. Kelly, (1944) 25 Tax Cas 
292. That was a case of a company 
which, in accordance with the usual 
practice, bought American dollars for the 
purpose of purchasing in the United 


States, tobacco leaf. But before tobacco. 
leaf could be purchased, the transaction. 


was interrupted by the outbreak of war 


and the company had, at the request of 
the Treasury, to stop all’ further pur- 


. Chases of tobacco leaf in the United. 
States. The result was that the company, 
was required to sell to the Treasury and. 
owing to the rise which had in thé mean 
time occurred in the dollar exchange, 
the sale resulted in a profit for the com~ 
pany. The question was whether the ex- 
. change profit thus made on the dollars. 
purchased by the company was a, trading 
profit or not? The Court of Appeal held 
that it was a trading profit includible in 
. the assessment of the company’ under 
Case I of Schedule D and Lord Green, 


Master of the Rolls, ee the main `’ 


judgment, said : 


“The purchase of the ‘dollar was the 
first step in carrying out an intended 
commercial transaction, namely, the pur- 
chase of tobacco leaf. The dollars were 
bought in contemplation of that and 
nothing else. The purchase on the facts 
found was, as I say, a first step in the 


carrying out of a commercial transac- 


tion, 


e 


eee sse see 


“The Appellant Company having 


provided themselves with this particular. 


commodity “namely, dollars” which they. 
proposed to exchange for leaf tobacco, 


their contemplated transactions became. 


impossible of performance,. or were not 


in fact performed. They then realised. 


the’ commodity which had become sur- 
plus to their requirements.” When. I say 
“surplus to their requirements”, I mean 


surplus to their requirements for the, 


purpose and the only purpose for which 
the dollars were acquired.” °°: 


AER, 


-~ “In these circumstances, they sell: this. 
surplus stock of dollars: and. it seems. to 
me quite impossible: toc say; that. the. 
dollars have lost the: revenue: character- 
istic which attached fo them when they 
were originally bought, and -in some: 
mysterious way- have acquired. a. capital 
character, In. my: opinion, it. does not. 
make any difference. that the contemplat- 
ed purchases were stopped by’ the ope- 
ration of ‘Treasury or Governmental 
orders,. if that were. the: casey nor is the 
case affected by the fact that the pur- 
chase was under -a. Treasury requisition 
and was not a'voluntary one: It -would 
be a fantastic result, supposing the Com- 
pany had: been able voluntarily; at" its 
own free will, to. sell those surplus 
dollars, if in. that case the resulting pro- 
fit should be regarded as. income, where~ 
as: if the. sale were: a compulsory one the 
resulting profit would. be capital.. That 
is .a distinction which, in my opinion, 


. cannot: possibly be made.” 


“To reduce the matter to its. simplest 
elements, the Appellant Company was 
sold a surplus stock of dollars which it. 
had ‘acquired for the purpose. of effecting 
a transaction on revenue account. ‘If the. 


‘transaction is. regarded’ in that light, it 


seems to me it is precisely on. all fours. 
with the case of any trader who, having 
acquired commodities. for the purpose of: 
carrying out a contract, which falls 
under the head’ of revenue for the pur- 
pose of' assessment under Sch. D, Case I, 
then finds that he has bought more than. 
he ultimately needs and’ proceeds to sell. 
the surplus. In that case. it could not. 
be suggested that the profit so made was- 
anything but income. It had an. income 
character impressed upon it from. the. 
very first.” 


This decision. clearly laid down that: 
where, an assessee: in the course: of its 


‘trade engages in a trading transaction,. 


such as. purchase of. goods. abroad, which 
involves. as a necessary. incident of the 
transaction itself, the. purchase of- cur- 
rency of the foreign country: concerned, 


then. profit' resulting from appreciation. or 


loss resulting. from. depreciation of the 
foreign currency embarked in. the trans- 
action would. prima facie. be a trading 
profit. or a trading loss. 


7 The last English, decision to which ; 
we may refer in this connection is Davis 
v: Shell Co. of China Ltd., (1952) 32 Tax. 
Cas 133. The Company made a practice 
of requiring its agents to deposit with 


the company a sum: of money- usually: in: 
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.Chinese dollars which ‘was repayzcole 
‘when the agency came to an end. Previ- 
‘ously the Company had left on depasit 
in Shanghai amounts approximately ecaal 
to the agency deposits, but ‘because of zhe 
-hostilities between China and Japan, zhe 
Company transferred these sums to she 
United Kingdom and deposited the st=rl- 
ing equivalents with its parent company 
which acted as its banker. Owing to she 
subsequent depreciation of the Chinese 
dollar with respect to sterling, the 
amounts eventually required to ‘repay 
agency deposits in -Chinese currency 
were much less than the :sums held by 
ithe Company to meet the claims and 
a substantial profit accrued ito the Com- 
pany. The question arose whether this 
exchange profit was a trading ‘profit er a 
-capital profit. ‘The Court of Appeal held 
that it was a capital profit not subject ‘to 
tincome-tax and the :argument ‘wich 
found favour with it may ‘be statec in 
‘the words of Jenkins, L. J., who :deliver- 
ed the main judgment: 


"I find nothing in the facts of this zase 
ito divest those deposits of the character 
which it seems -to me they originally 
‘pore, that is to say, the character of 


loans by the agents to the compsny,| 


-given no doubt ‘to provide the company 


with a security, but nevertheless loans. — 


As ‘loans it seems to me they must prima 
‘facie ‘be loans on capital, not revenue 
account; ‘which perhaps is only ano-her 
way .of ‘saying that they must prima facie 
be considered as part of the compaay’s 
fixed and not -of its circulating -carstal. 
-As appears from what I have said above, 
‘the evidence does not show that there 
was anything in the company’s mode -of 
dealing -with ‘the deposits when receved 
to displace this prima ‘facie conclusion. 


In my view, ‘therefore, ‘the conver=ion 
of company’s balances of Chinese dolars 
into sterling and the subsequent re- 
\purchase of Chinese dollars at a lcver 
‘rate, which enabled the company to vay 
off its agents’ deposits at a smaller zost 
in sterling than:the amount it had reaBsed 
by converting the deposits into stering, 
‘was not a trading profit, but it was sirtply 
‘the equivalent of an appreciation ic a 
capital asset: not ‘forming part of the 
‘assets employed as circulating capital in 
‘the trade.” 


‘Since ‘the Court took ‘the view that the 
deposits were in the nature of fixed eapi- 
tal, any appreciation in their value on 
-account of alteration in the rate of ex- 
‘change would be on capital account and 


that is why.the Court held that such 
appreciation represented capital profit 
and not. trading- ‘profit. 


8 That takes us to the two decisions 
of this Court which have discussed the 
law on ‘the subject and reiterated the 
same principles for determining when 
exchange profit or loss can be said to be 
trading profit or loss. The first decision 
in chronological order is that reported in 
Commr. of Income-tax, Bombay City v. 
Tata Locomotive and Engineering Co. 
Ltd., (ATR 1966 SC 1506) (supra). ‘There 
the assessee, which was a limited com- 
pany carrying on business of locomotive 
boilers and locomotives, had, for the pur- 
pose of its manufacturing activity, to 
make purchases of plant and machinery 
in the United States. Tata Ink, New 
York, a company incorporated in the 
United States, was appointed by the 
‘assessee as its purchasing agent in the 
United States and with the sanction of 
the Exchange Control Authorities the 
assessee remitted a sum of $ 33,850/- to 
Tata Ink, New York for the purpose of 
purchasing capital goods and meeting 
other expenses. The assessee was also 
the selling agent of Baldwin Locomotive 
Works of the United States for the sale | 
of their products in India and in connec- 
tion with this work, the assessee incurred 
expenses on their behalf in India and 
these expenses were reimbursed to the 
‘assessee’in the United States by paying 
‘tthe amount to ‘Tata Ink, New York. The 
assessee also earned a commission of 
$ 36,123/- as selling agent of Baldwin 
‘Locomotive ‘Works and this amount re- 
‘ceived as commission was taxed in the 
hands of the assessee in the relevant 
‘assessment year on accrual basis after 
‘being converted into rupees according to 
the then prevailing rate of exchange and 
tax was paid on it by the assessee. Now 
‘these amounts paid by Baldwin Loco- 


‘motive Works in reimbursement of the 
‘expenses and by way of commission were 


not remitted by the assessee to India but 
‘were retained with Tata Ink, New York 
for the purchase of capital goods with the 
sanction of the Exchange Control Autho- 
‘rities. ‘The result was that there was a 


‘balance of $. 48,572.30 in the assessee’s 


account ‘with Tata Ink, New York on 16th 


‘Sept. 1949 when, on devaluation, of the 
rupee, the rate of exchange which was 


Rs. 3.330 per dollar shot up to Rs, 4.775 
per dollar. The consequence of this 


‘alteration in the rate of exchange was 


that the assessee found it more expensive 
to buy American goods and the Govern- 
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ment of India also imposed some restric« 
tions on imports from the United States 
and the assessee, therefore, with the 
permission of the Reserve Bank of India, 
repatriated $ 49,500/- to India. The 
repatriation of this amount at the altered 
rate of exchange gave rise to a surplus 
of Rs. 70,147/- in the process of convert- 
ing dollar currency into rupee currency. 
The question arose in the assessment of 
the assessee to income-tax whether that 
part of the surplus of Rs. 70,147/-, which 
was attributable to $ 36,123/- received as 
commission from Baldwin Locomotive 
Works was a trading profit or a capital 
profit. The matter was carried to this 
Court by the Revenue and in the course 
of the judgment delivered by Sikri, J., 
this Court pointed out that the answer 
to the question (At p. 1509 of AIR SC): 
sie’ clea ales depends on whether the act 
of keeping the money, ie., $ 36,123/02, 
for capital purposes after obtaining the 
sanction of the Reserve Bank was part 
of or a trading transaction. If it was 
part of or a trading transaction then any 
profit that would accrue would be 
revenue receipt; if it was not part of or 
a trading transaction, then the profit 
made would be a capital profit and not 
taxable. There is no doubt that the 
amount of $ 36,123.02 was a, revenue 
receipt in the assessee’s business of com- 
mission agency. Instead of repatriating 
it immediately, the assessee obtained the 
sanction of the Reserve Bank to utilise 
the commission in its business manufac- 
ture of locomotive boilers and loco- 
motives for buying capital goods. That 
was quite an independent transaction, 
and it is the nature of this transaction 
which has to be determined. In our view 
it was, not a trading transaction in the 
business of manufacture of locomotive 
boilers and locomotives; it was clearly a 
transaction of accumulating dollars to 
pay. for capital goods, the first step to 
the acquisition of capital goods. If the 
assessee had repatriated $ 36,123.02 and 
then after obtaining the sanction of the 
Reserve Bank remitted $ 36,123.02 to the 
U.S.A., Mr. Sastri does not contest that 
any profit made on devaluation would 
have been a capital profit. But, in our 
opinion, the fact that the assessee kept 
the money there does not make any 
difference especially, as we have pointed 
out, that it was a new transaction which 
the assessee entered. into, the transaction 
being the first step to acquisition of 


capital goods.” 


[Prs. 8-9] Sutlej Cotton Mills v. L-T. Commr., W. B. (Bhagwati J.) © 
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This Court held that the act of retaining 
$ 36,123 in the United States for capital 
purposes after obtaining the sanction of 
the Reserve Bank of India was not a 
trading transaction in the business of 
manufacture of locomotive boilers and 
locomotives, but it was clearly a transac- 
tion of accumulating dollars to pay for 
capital goods, the first step in the acqui- ` 
sition of capital goods and the surplus 
attributable to $ 36,123 was, therefore, 
capital accretion and not profit taxable in 
the hands , of the assessee. It would, 
thus, be seen that the test applied by 
this Court was whether the appreciation 
in value had taken place in a capital 
asset or in a trading asset or in other 
words, in fixed capital or in circulating 
capital and since the amount of $ 36,123, 
though -initially a trading receipt, was 
set apart for purchase of capital goods 
and was thus converted into a capital 
asset or fixed capital, it was held that 
appreciation in its value on conversion 
from dollar currency to rupee currericy 
was a capital profit and not a trading 
profit. The position was the same as if 
the assessee had repatriated $ 36,123 in 
the relevant assessment year in which it 
was earned and then immediately remit- 
ted an identical amount to the United 
States for the purchase of capital goods 
and profit had accrued on subsequent 
repatriation of this amount on account of 
alteration in the rate of exchange. 


9. The other -decision to which we 
must refer is the one in Commr. of 
Income-tax, Mysore v. Canara Bank Gtd., 
63 ITR 328: (AIR 1967: SC 417). The 
assessee in this case was a public limited 
company carrying on the business of 
banking in India and it had opened a 
branch in Karachi on 15th November, 
1946. After the partition in 1947, the 
currencies of India and Pakistan conti- 
nued to be at par until the devaluation 
of the Indian rupee on Sept. 18, 1949. 
On that day the Karachi branch of the 
assessee had with it a sum of Rs. 3,97,221 
belonging to its Head Office. As Pak- 
istan did not devalue its currency, the 
old parity between Indian and Pakistani 
rupee ceased to exist. The exchange 
ratio between the two countries was, 
however, not determined until 27th Feb. 
1951 when it was agreed that 100 Pak- 
istani rupees would be equivalent to 144 
Indian: rupees. The assessee did not 
carry on any business in foreign currency 
in Pakistan and even after‘it was permit- 
ted to carry on business in Pakistan cur- 
rency on 3rd April, 1951, it carried on ~ 
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no foreign exchange business. The 
amount of Rs. 3,97,221/~, which was lying 
with the Karachi branch remained idle 
there and was not utilised in any bark- 
ing operation even within Pakistan. On 
July I, 1953, the State Bank of Pakistan 
granted permission for remittance and 
two days later, the assessee remitted the 
amount of Rs. 3,97,221/- to India. This 
amount, in view of the difference in the 
rate of exchange, became equivalent to 
Rs. 5,71,038/- in terms of Indian currercy 
and in the process, the assessee made a 
profit of Rs. 1,73,817/-. The question 
arose in the assessment -of the assessee 
whether this profit of Rs. 1,73,817/- vas 
a revenue receipt or a capital accretion. 
Ramaswami, J., speaking on behalf of 
this Court, pointed out that the amount 
of Rs. 3,97,221/- was lying idle in she 
Karachi branch and it was not utilised 
in any banking operation and the Karachi 
branch was merely keeping that morey 
with it for the purpose of remit- 
tance to India and as soon as the 
permission of the State Bank of Pakistan 
was obtained, it remitted that money to 
India. This money was “at no material 
time employed, expended or used for any 
banking: operation or for any foreign ex- 
change business.” It was, to use the 
words of Ramaswami, J., “blocked «nd 
sterilised from the period of the devalua- 
tion of the Indian rupee up to the time 
of its remittance to India.” Therefore, 
even if the money was originally stock- 
in-trade, it “changed its character of 
stock-in-trade when it was blocked end 
sterilised and the increment in its value 
owing to the exchange fluctuation must 
be treated as a capital receipt.” Simce 
the sum of Rs. 3,97,221/- was, on -he 
finding of fact reached by the Reverue 
authorities, held on capital account end 
not as part of the circulating capital 
embarked in the business of bank- 
ing, it was held by this Court that 
the profit arising to the assessee on rerrit~ 
tance of this amount on account of altera- 
tion in the rate of exchange was not a 
trading profit but a capital accretion. 


10. The law may, therefore, now be 
taken to be well settled that where profit 
or loss arises to an assessee on account of 
appreciation or depreciation in the vadue 
of foreign currency held by it, on con- 
version into another currency, such profit 
or loss would ordinarily be trading profit 
or loss if the foreign currency is held by 
the assessee on revenue account or a3 a 
trading asset or as-part of circulating 


Sutlej Cotton Mills, v. L-T. Comar., 


W. B. (Bhagwati J.) [Prs. 9-11} S.C. 13 


capital embarked in the business. But, if 
on the other hand, the foreign currency 
is held as a capital asset or as fixed capital, 
such profit or loss would be of capital na- 
ture. Now, in the present case, no finding 
appears to have been given by the Tribu- 
nal as to whether the sums of Rs. 25 lakhs 
and Rs. 12,50,000 were held by the assessee 
in West Pakistan on capital account or 
Revenue account and whether they were 
part of fixed capital or of circulating 
capital embarked and adventured in the 
business in West Pakistan. If these two 
amounts were employed in the business 
in West Pakistan and formed part of the 
circulating capital of that business, the 
loss of Rs. 11 lakhs and Rs. 5,50,000/- re- 
sulting to the assessee on remission of 
these two amounts to India, on account of 
alteration in the rate of exchange, would 
be a trading loss, but if, instead, these 
two amounts were held on capital ac- 
count and were part of fixed capital, the 
loss would plainly be a capital loss. The 
question whether the loss suffered by the 
assessee was a trading loss or a capital 
loss cannot, therefore be answered unless 
it is first determined whether these two 
amounts were held by the assessee on 
capital account or on revenue account orf 
to put it differently, as part of fixed 
capital or of circulating capital. We 
would have ordinarily, in these circum- 
stances, called for a supplementary state- 
ment of case from the Tribunal giving its 
finding on this question, but both’ the 
parties agreed before us that their atten- 
tion was not directed to this aspect of 
the matter when the case was heard be- 
fore the Revenue Authorities and the 
Tribunal and hence it would be desirable 
that the matter should go back to the 
Tribunal with a direction to the Tribunal 
either to take additional evidence itself 
or to direct the Income-tax Officer to 
take additional evidence and make a re- 
port to it, on the question whether the 
sums of Rs. 25 lakhs and Rs. 12,50,000/- 
were held in West Pakistan as capital 
asset or as trading asset or, in other 
words, as part of fixed capital or part of 
circulating capital in the business. The 
Tribunal will, on the basis of this addi- 
tional evidence and in the light of the 
law laid down by us in this judgment, 
determine whether the loss suffered by 
the assessee on remittance of the two 
sums of Rs. 25 lakhs and Rs. 12,50,000/~ 
was a trading loss or.a capital loss, 


11. We accordingly set aside the order 
of the High Court and send -the case 
back to the Tribunal with a direction to 
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‘dispose it of in accordance with the 


directions given by us and in the light of- 


the law laid down in this judgment. 
There will be no order as to costs of the 
‘appeal, 

Appeal allowed. 


AIR 1979 SUPREME COURT 14 
(From: 1975 Cri LJ 1756 (Delhi)) 


R. S. SARKARIA AND ©. CHINNAPPA 


REDDY, JJ. 
State (Delhi Administration), 
. lant v. Pali Ram, Respondent, 
Criminal Appeal No, 336 of 1976, D/- 
26-9-1978. 


Evidence Act (1 of 1872), Ss. 73,- Se- 
‘cond Para and 45 — Power of court to 
direct accused to give his specimen band- 
writing — Direction can be given to 
‘enabling the same to be compared by 
-handwriting expert, 1975 Cri Ly 1756 
(Delhi), Reversed, : 


A Court holding an inquiry under the 
Code of Criminal Procedure in respect 
of an offence triable by itself or by the 
Court of Session,‘does not exceed its 
powers under Section: 73 if, in the inter- 
ests of justice, it directs an accused per- 
son appearing before it. to give his 
sample writing to enabling the same to 
be compared by a handwriting expert 
chosen or approved by the Court, irres- 
pective of whether his ‘name was sug- 
gested by the prosecution or the defence, 
because .even .in adopting this course, the 
‘purpose is to enable the Court before 
which he is ultimately put up for trial, 
to compare the disputed writing with his 
(accused's) admitted writing, and to 
‘reach its own conclusion with the assist- 
ance of the expert, 1975 Cri LJ 1756 
(Delhi), Reversed. (Para 25) 


Appel- 


A sample writing taken by the Court 
‘under the second paragraph of Sec. 73, 
‘is, in substance ‘and reality, the same 
thing as ‘admitted writing’ ‘within the 
purview ‘of the first paragraph of Sec- 
tion 73, also. The first paragraph » of the 
‘section ‘provides for comparison of signa- 
ture, writing, etc, ' purporting to - have 
been written by a person with others 
admitted :or proved to the satisfaction 
.of the Court to have ‘been written by 
the same person. But it does not specifi- 
cally say by whom such comparison may 
‘be -made, Construed in the light of the 
icc REE eS Pad ea races 


` JV/TV/E407/78/MVI 


State (Delhi Admn.) v. Pali Ram 


ALR. 


English Law on the subject, which is 
the legislative source of this provision, 
it is clear that such comparison may be 
made by a handwriting expert (Sec, 45) 
or by one familiar with the handwriting 
of the person concerned (Sec, 47) or by 
the Court. The two paragraphs of the 
section are not mutually exclusive. They 
are complementary to each other.. Sec- 
tion 73 is therefore to be read as a whole 
in the light of S, 45. (Paras 24, 25) 


In addition to Section 73, there are 
two other provisions resting on the same 
principle, namely, Section 165, Evidence 


' Act and Section 540, Cr, P, C. 1898, which 


between them invest the Court with a 
wide discretion to call and examine any 
one as a witness, if it is bona fide of the 
opinion that his examination is necessary 


for a just decision of the case. (Para 28) 


The matter can be viewed from an- 
other angle, also, Although there is no 
legal bar to the Judge using his own ` 
eyes to compare the : disputed writing 
with the admitted writing, even without 
the aid of the evidence of any handwrit~ 
ing expert, the Judge should, as, a mat- 
ter of prudence and caution, hesitate to 
base his finding with regard to the iden- 
tity of a handwriting which forms the 
sheet-anchor of the prosecution case 
against a person accused of an offence, 
solely on comparison made by himself. 
It is therefore, not advisable that a Judge 
should take upon himself the task of 
comparing the admitted writing with the 
disputed one to find out whether. the 
two agree with each other; and the pru- 
dent course is to obtain the opinion and 
assistance of an expert, (Para 29) 


It is not the province of the expert to 
act.as Judge or Jury, The real function 
of the expert is to put before the Court 
all the. materials,. together with reasons 
which induce him to come to the conclu- 
sion, so that the Court, although not an 
expert, may form its own judgment by 
its own observation of those . materials. 
Ordinarily, it is not proper for the Court 
to ask the expert to give his finding 
upon any of the issues, whether of law 
or fact, because, strictly speaking, such 
issues are for the Court or jury to deter~ 
mine, The handwriting expert’s function 
is to opine after a scientific comparison 
of the’ disputed writing with the. proved 
or admitted writing with regard to’ the 
points. of similarity and dissimilarity in 
the two sets of writings. The Court 
should then compare the jhandwritings 
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with its own eyes for a proper assessment 
of the value ofthe total evidence. 
(Para £0) 


Since even where proof of handwritiag 
which is in nature comparison, exists, a 
duty is cast on the Court to use its own 
eyes and mind to compare the admitted 
writing with the disputed one to verity 
and reach its own conclusion, it will rot 
be wrong to say that-when a Court sez- 
ed of a case, directs an accused person 
present before it to write down a samyle 
writing, such direction in the ultimete 
analysis, “is for the purpose of enabling 
the Court to compare’ the writing so 
written with the writing’ alleged to hwe 
been written by such person, within ine 
contemplation of Section 73, That is to 


say, the words ‘for the purpose of enakl~ 


ing the Court to compare” do not ex- 


clude the use of such ‘admitted’ or sam~ 


ple writing for comparison with the al- 
leged writing of the accused, by a hand- 
writing expert cited as a witness by any 
of the parties. Even where no such ex- 
pert witness is cited or examined 3y 
either party, the Court may, if it thinks 
necessary for the ends of justice, on -ts 
own motion, call an expert witness, 
allow him to compare the sample writing 
with the alleged writing and thus gwe 
his expert assistance to enable the Court 
to compare the two writings and arrwe 
at a proper conclusion, (Para. +2) 


Further, once a Magistrate in seisin 
of a case, duly forms an opinion that tne 
assistance of ‘an expert is essential to 
enable the Court to arrive at a just ce~ 
termination of the issue of the identty 
of the. disputed writing, the fact that 
this may result in the “filling of locp- 
holes” in the prosecution case is purely 
a subsidiary factor which must give way 
to the paramount consideration of doing 
justice.- Moreover, it could not be pre {i~ 
cated at that stage whether the opinion 
of the Government Expert of Questioned 
Documents would go in favour of the 
prosecution or the defence, 

Anno: AIR Manual (3rd Edn.), 
dence Act, S. 73 N. 6; S, 45 N. 11. 
Cases Referred: Chronological 
1971 Cri LJ 1591 (Andh Pra) 16 
AIR 1970 Mad -85:1970 Cri Ly 254 13 
AIR 1967 SC 1326:1967 Cri LJ 1167: 

1967 All LJ 303 7, 31 
AIR 1962 Pat 255: (1962) 2 Cri Ly 34 


Evi~ 
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(FB) 9, 14, 16 
AIR 1961 SC 1808: (1962) 3 SCR I: 
(1961) 2 Cri LJ 856 7, 15. 
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1958 Cri LJ 619 ds 9, 12 
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AIR 1958 Cal. 123: ILR; (1957) 2 Cal 928: 
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Mr. H, S, Marwah, Advocate and Mr. 
R. N. Sachthey, Advocate; for Appellant; 
Mr. D, B. Vohra, Advocate, for Respon- 
dent. 


SARKARIA, J.:— This appeal by spe- 
cial leave, directed against a judgment 
dated February 18, 1975, of the High 
Court of Delhi,* involves a question with 
regard to the scope of the powers of 
Court under Section 73, Evidence “Act 
to direct: an accused person to give his 


circumstances: 


Pali Ram, respondent along with Har 
Narain and. 8 others, was challaned. by, 
the police in respect of offences under 
Sections 120-B/420/477-A/467/471, Penal. 
Code before the Additional Chief Judi- 
cial Magistrate, Delhi, The case being 
exclusively triable by the Court of Ses- 
sion, the Magistrate started inquiry pro- 
ceedings under Section 207-A, Charter 
XVII of the Code of Cirminal Procedure, 
1898. After most. of the prosecution evi- 
dence had. been recorded, an application 
dated December 11, 1970, was submitted. 
on behalf of the prosecution, It was stat- 
ed inthe application, that one of the 
basic documents (Ex, PW-21) tendered 
in evidence was, according to the- prese- 
cution, in the handwriting, of Pali Ram; 
but it could not be got compared by a 
handwriting expert with any specimen 
writing of Pali Ram because the latter 
was absconding. and had: avoided to give 
any specimen writing, It was.further stat- 
ed that this. document is a very vital 
link to establish the case against the ac- 
cused, and in the interest: of justice, the 
Court: should direct Pali Ram: accused to 
give his: specimen writings, and forward: 
the same along with the original docu- 
ments, marked P-21/F, to the Govern- 
ment Expert of Questioned Documents 
“with a view to have the necessary cam- 
parison”, This application was strenucus- 
ly opposed.on behalf of the accused. 
After hearing arguments, the Magistrate 
on May 20, 1972, allowed. that applica- 
tion. Since the constructior of that order: 
has a bearing on the problem before: us,. 


*(Reported in 1975 Cri Ly 1756 (Delhi).): 
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it will be appropriate to extract its ma- 
- terial portion in extenso, as under:— 


It was argued on behalf of Pali Ram 


accused...... that the power of the Court 
is limited to the extent only where the . 


Court itself is of the view that it is ne- 
cessary for its own purpose to take such 
writing in order to compare the words 
or figures so written with any word or 
figure alleged to have been written by 
such person and that this power does 
not extend to permitting one or the other 
party before the Court to take such 
writing for the purpose of its evidence 
or its own use. AIR 1958 Bom 207 was 
cited in this connection. It was further 
argued that Section 73, Indian Evidence 
Act did not entitle the Court to assist a 
party to the proceedings, It entitled the 


Court only to assist itself for a proper’ 


conclusion in the interest of justice, I 
“have applied this test to the present case 
before me, It is true that here it is the 
prosecution which has made this request. 
But the observation ' contained in this 
ruling cannot be stretched to the extent, 
the defence wants me to do it. Ex. 
PW-21/F was stated by Tekchand to be in 
Pali Ram’s handwriting when he made 
statement before the Police, In his state- 
ment during committal proceedings he 
resiled from it. This document is un- 
doubtedly a vital link, It has an import- 
ant bearing on the case as Pali Ram 
himself happens to be an accused, In this 
peculiar situation it becomes necessary 
to take recourse to the Court’s power 
under S, 73 in the interest of justice and 
to ask Pali Ram to give specimen hand- 
writing (to have it examined by hand- 
writing expert). and. then to decide about 
it. Under these circumstances, I think it. 
fit to allow the request of the prosecu- 

tion in this regard.” 
(emphasis supplied). 








2. Feeling aggrieved by this Order, 
Pali Ram preferred a revision to the 
Court of Session. The revision was dis- 
missed by the learned Additional | Ses- 
sions Judge on December 7, 1972, Against 
this dismissal, Pali Ram preferred a re- 
vision petition (C. R, No, 46 of 1973) in 
the High Court..The revision petition 
first came up for hearing before R. N. 


Agarwal J., who felt that the case» in- 
volved an important question of. law 
which was not free from difficulty, He 


therefore referred it to a larger Bench, 


although he did: not formulate any ` spe~, 


cific. question, 


State (Delhi Admn.) v. Pali Ram (Sarkaria J.) 
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3. The matter then came up for con- 
sideration before a Division Bench con- 
sisting of Jagjit Singh and R. N. Agar- 


‘wal JJ. The Division Bench gathered 


from the referring order “that the mat- 
ter requiring consideration is, whether 
the second paragraph of Section 73 of 
the Indian Evidence Act empowers a 
Court to direct an accused to write in 
words or figures by way of specimen 
writings for enabling the prosecution to 
send the specimen writing to a hand- 
writing expert for purposes of compari- 
son with the writing of a disputed docu- 
ment alleged to be in the handwriting of 
that accused person”, i 


4. After referring to certain deci« 
sions, Jagjit Singh J., who delivered the 
judgment of the Bench, answered the 
question posed, thus: 


“There is no ambiguity or ‘confusion 

in the phraseology used in the second 
paragraph of the section.. Therefore, the 
only ‘purpose for which a Court may di- 
rect any person present in the Court (in- 
cluding an accused person) to write 
words or figures is to enable the. Court 
to compare the words and figures so 
written with any words or figures alleg~ 
ed to lave been written by such person. 
Where the purpose of directing a per- 
son present in Court to write any words 
or figures is not to enable the Court to 
compare the words or figures with any 
words or figures alleged to have been 
written by such person but is to enable 
any of, the parties to have the words or 
figures so written compared from a 
handwriting expert of that party, the 
second paragraph of Section 73 would 
have no application.” 
In the result, the High Court held that 
“the order of the learned Additional 
Chief Judicial Magistrate dated May 20, 
1972, in so far as it related to disposal of 
the application filed on December 11, 
1970, was not legal and was beyond the 
scope of Section 73 of the Evidence Act. 
To that extent, the said order and the 
order of the Additional Sessions Judge 
dated December 7, 1972, by which the 
revision was dismissed, are set aside and 
the revision filed by Pali Ram is ac- 
cepted.” 


5. Hence, this appeal by the State 
(Delhi Administration). 


6. We have heard Shri Marwah, ap- 
pearing for the appellant-State. None 
has appeared on behalf of the respondent, 
despite notice, 
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7. In the course of his elaborate argu- 
ments, Shri Marwah has tried to make 
out these points: (i) The expression ‘any 
person’ in Section 73 includes a person 
accused of an offence, (ii) The ward 
‘court? in Section 73 includes the Coart 
of the Magistrate competent to try the 
offence or hold an enquiry in respect 
thereof against such accused person un- 
der the Code of Criminal Procedure. 
(iii) Section 73 does not offend Art. 20 13) 
of the Constitution, because by giving a 
. direction to an accused person to . g-ve 
his specimen handwriting the Court dees 
not compel that accused “to be a witnsss 
against himself”, State of Bombay v. 
Kathi Kalu Oghad, (1962) 3 SCR W: 
(AIR 1961 SC 1808) has been relied upen. 
(iv) There is nothing in Section 73 whcch 
prohibits the Court from sending the 
specimen writing obtained by it . frem 
the accused to a handwriting expert -or 
opinion after comparison of the same by 
him with the disputed writing, even if 
that expert happens to be ‘the Govern- 
ment Expert of Questioned Documerts. 
A court is fully competent under Scc- 
tion 73, to make an order directing the 
accused to write down words or figures if 
the ultimate purpose of obtaining such 
specimen writing is to enable the Court 
trying the case, or inquiring into it, to 
compare that specimen writing with the 
disputed one to reach its own conclusic, 
notwithstanding the fact that, in the first 
instance, the Court thinks it necessary 
in the interest of justice to send trat 
specimen writing together with the ds- 
puted one, to an expert to have the ad- 
vantage of his opinion and assistance. 
(v) The specimen writings taken from n 
accused person by the Court under tne 
second paragraph of Section 73 are to 
all intents and purposes, “admitted wrt- 
ings” within the purview of the fisst 
paragraph of the section which red 
with illustration (c) of Section 45, Eti- 
dence Act, clearly indicates that such 
specimen writings can legally be us:d 
for comparison with the disputed writiag 
by a handwriting expert, also, irrespec~ 
tive of whether such expert is examined 
as a witness by any of the parties, or as 
a Court witness by the Court acting swo 
motu or on being moved by the prosecnu- 
tion or the defence, (vi) The Govera- 
ment Expert of Questioned Documents is 
supposed to be a high officer of integri y 
who is not under the influence of the 
investigating officer and he is expected 
to give his opinion truthfully about the 
identity. or otherwise of the two ses 
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of writings on objective, scientific data. 
The mere fact, therefore, that in the in- 
stant case, he has been summoned as a 
prosecution witness will not prejudice 
the accused, particularly when the Court, 
in the circumstances of the case, thinks 
it necessary to take the assistance of 
the expert for reaching its own conelu- 
sion on this point. (vii) The order of the 
Magistrate, construed as a whole, shows 
that, in substance, the ultimate purpose 
of directing the accused to give his spe- 
cimen writings is that the Magistrate 
wants to compare the specimen thus ob- 
tained, with the disputed writing, to 
form a just opinion about its identity, 
after availing himself -of the advantage 
of the expert’s opinion, (viii) This course 
was adopted by the Magistrate in the 
interests of justice taking into account 
the conduct of the accused who had been 
absconding for a long time and was de- 
clared a proclaimed offender, and thus 
avoided to give his admitted or specimen 
writings at the investigation stage, and 
later, {it is contended) tampered with 
the prosecution witness (Tek Chand) 
who was expected to prove the disputed 
writing and who, in consequence of the 
tampering by the accused, resiled from 
his police statement during the proceed- 
ings in Court, In such a situation, even 
on the principle underlying Section 540 
Cr, P, C. of 1898, which governs these 
proceedings, and is analogous to the 
principle underlying Section 73, para (2), 
the Magistrate was competent to use the 
specimen writing thus obtained, for se- 
curing the opinion and evidence of the 
Government Expert, with a view to as- 
sist himself (Magistrate) in forming his 
own opinion with regard to the identify 
of the disputed writing, Ex, PW-21/F. 
(ix) The action of the Magistrate inas- 
much as it sought the specimen writing 
of the accused to be sent , in the first 
instance, to the Government Expert for 
his opinion and evidence; far from being 
prohibited, was consistent with the prin- 
ciple enunciated by the Bombay High 
Court in Rundragonda Venkangouda v. 
Basangonda, AIR 1938 Bom 257 which. 
received the imprimatur of this Court 
in Fakhruddin v, State of Madhya Pra- 

desh, AIR 1967 SC 1326, This principle 

is to the effect, that comparison of the 

handwriting by the Court with the other 
documents not challenged as fabricated, ` 
upon its own initiative and without the 

guidance of an expert is hazardous and 

inconclusive. . 
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8. Points (i) and (iii) are well settled 
and beyond controversy, > 


9. For points (iv) to (ix), Shri Mar- 
wah relies on Gulzar Khan v, State, AIR 
-1962 Pat 255 (FB) and B. Rami Reddy v. 
State of Andh, Pra. (1971 Cri LJ 1591) 
(Andh Pra), Shri Marwah further main- 
tains that the view taken by a learned 
Judge of the Calcutta High Court in 
Hiralal Agarwalla’s case ILR (1957) 2 
Cal 928: (ATR 1958 Cal 123) followed in 
the impugned judgment by the Delhi 
High Corut, and also by. the Bombay 
High Court. in State v. Poonam Chand 
Gupta, ILR (1958) Bom 299: (AIR 1958 
Bom 207) inasmuch as it is held therein, 
that the second clause of Section 73 limits 
the power of the Court to obtain the spe- 
cimen writing of the accused, exclusive- 
ly for its own purpose viz., for compari- 
son with the disputed writing by the 
Court itself, is too narrow and incor- 
rect. 


10. The question that falls to be de- 
termined in this case is: . 


“Whether a Magistrate in the course 
of an enquiry or trial on being moved by 
the prosecution, is competent under Sec- 
tion 73, Evidence Act, to direct the ac~ 
cused person to give his specimen hand- 
writing so that the same may be sent 
along with the disputed writing to the 
Government Expert of Questioned Docu~ 
-ments for examination, “with a view to 
have the necessary comparison”? 


il. There appears to be some diverg- 
ence of judicial opinion on: this point, In 
Hiralal Agarwalla v. State (AIR 1958 
Cal 123) a learned single Judge of Cal- 
cutta High Court took the view that Sec- 
tion 73 does not entitle the Court to 
assist a party to the proceedings, “It en- 
titles the Court to assist itself to a pro- 
per conclusion in the interests of justice. 
It is not open to the Magistrate to send 
the specimen writing obtained from the 
accused for examination to an expert 
who is a prosecution witness.” It was, 
however, conceded that “it is perfectly 
open to the court to call its own photo- 
grapher, take the enlargements under its 
own supervision, study them, and if ne- 
cessary call its own expert as a court 
witness in order that it’ might be assist- 
ed to a proper conclusion.” 

12. The dictum in Hiralal Aggar~ 
walla’s case was followed by a learned 
single Judge of the Bombay High Court 
in State v. Poonam Chand Gupta (AIR 
1958 Bom 207) wherein it was held that 
the second clause of Section 73 limits 
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the power of the Court to direct a person 
present in court to write any words or 
figures only where the court itself is of 
the view that it is necessary for its own 
purposes to take such writing in order 
to compare the words or figures so writ- 
ten by such person, The power does not 
extend to permitting one or the other 
party before the court to ask the court 
to take such writing for the purpose of 
its evidence on its own case, l 


` 18. In T. Subbiah v, S, K: D, Rama- 
swamy Nadar, AIR 1970 Mad 85, Krish- 
naswami Reddy J, of Madras High Court 
adopted a similar approach in coming to 
the conclusion that: Section 73, Evidence 
Act gives no power to a Magistrate at - 
the pre-cognizance stage or in the course 
of police investigation, to direct an ac- 
cused: person to give his specimen hand- 
writing. K, Reddy J. was careful enough 
to add that “the court for the purpose of 
comparison can take extraneous aid by 
using magnifying glass, by obtaining en- 
largement of photographs or by ” even 
calling an expert — all these to enable 
the Court to determine by comparison. 
There is no basis for the view that the 
court. cannot seek extraneous aid for its 
comparison: but on the other hand, 
there is indication in Section 73 of the 
Evidence Act itself that such aid might 


be necessary”, (emphasis added), 


14. As against the above view, a 
Full Bench of Patna, High Court in Gul- 
zar Khan v. State, (AIR 1962 Pat 255) 
held that a Magistrate has the power un- 
der S, 73, Evidence Act to direct, even . 
before he has taken cognizance of the 
offence, an accused person to give signa- 
tures, specimen writings, finger-prints or 
foot-prints to be used for comparison 
with some other signatures, handwritings, 
finger-prints or foot-prints which the po- 
lice may require in the course of inves- 
tigation. It was remarked that in Sec- 
tion 73, the word ‘Court’ must be equat- 
ed with the court of the Magistrate in 
a case triable by him or before it is 
committed to Sessions in a case triable 
by the Court of Session, As a matter of 
fact, in every case where the accused is 
arrested and required to give his speci- 
men handwriting or signature, or thumb- 
impression etc., he is arrested under a 
warrant which must be issued by a 
Magistrate, or when the police arrest 


without a warrant in a cognizable of- 
fence under S. 60 of the Code of Crimi« 
nal Procedure, he must be produced be« 
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fore a Magistrate without unreasonable 
delay and the procedure under Ss. 60 to 
63 of the Code as also under Art. 22 of 
the Constitution has to be followed and 
that attracts: the provsions of S, 73 of 
the Evidence Act, s 


15. In taking this view, ‘the Patna 
High Court sought support from the de- 
cision of this Court in State of Bombay 
v. Kathi Kalu Oghad (AIR 1961 SC 
1808), wherein the police had obtained 
from the accused three specimen hand- 
writings to show whether a chit, Exhi- 
bit 5, was. in. the handwriting of the ac- 
cused, in the course of police investiga- 
tion of the case, and it was held to be 
inadmissible by the Bombay High Court, 
for a different reason.viz., on the ground 
that it was hit by Art. 20 (3) of the Con- 
stitution. This Court had held that. those 
specimen. writings were: admissible. 


16. In B, Rami Reddy v. State of 
Andhra Pradesh, (1971 Cri Ly 1591) the 
High Court of Andhra Pradesh took a 
similar view: Following the ratio of Gul- 
zar Khan v: State of Bihar (AIR 1962 Pat 
255) (FB) (supra), it was held that the 
Court does not exceed its powers. under 
the Section in directing an accused to 
give his thumb-impression to enable the 
police to make investigation of an of- 
fence as even in such a case the pur- 
pose is to enable the Court before which 
he is ultimately put up for trial to com- 
pare the alleged impressions of the ac- 

‘cused with the admitted thumb-impres- 
sion. 

1%. At the outset, we may make it 
clear that the instant case is not one 
where. the Magistrate had made the im- 
pugned. order in the course of police in- 
vestigation. Here, the Magistrate has 
taken cognizance of these ‘two compan- 
ion cases. The evidence of most of the 
prosecution witnessess has been record- 
ed, The problem before us -is, there- 
fore, narrower than the one which was 
before the Patna and Andhra Pradesh 
High Courts in the aforesaid cases. AD 
that we have to consider is, whether the 
High-Court was right in holding that the 
order dated. May 20, 1972 of the Magi- 


strate calling upon the accused before it,” 


to give his specimen handwriting, was 
“beyond the scope of Section 73, Evidence 
Act.” f 


18. Before considering the scope of 
Section 73, it will be appropriate to have 
a look at the legislative background of 
this provision, Section 73 like many 


other provisions of the Indian Evidence 
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Act, is modelled after the English law 
of evidence as it existed immediately be- 
fore the enactment of the Indian Evi- 
dence Act in 1872. 

19. The English Law on the subject, 
as amended by the English Acts of the 


“years 1854 and 1865, was substantially 


the same as incorporated in S. 73 of In- 
dian Evidence Act, Section 48 of the 
English Act II of 1855 was as follows: 

“On an inquiry whether a ‘signature, 

writing or seal is genuine, any undisput- 
ed signature, writing or seal of the party 
whose signature, writing or seal is under 
dispute may be compared with the dis- 
puted one, though such signature, writ- 
ing or seal be on an instrument which 
is not evidence in the cause.” 
Section 48 was repealed and the Crimi- 
nal Procedure Act, 1865 was passed by 
British Parliament, Section 8 of that 
Act, which still holds the field, pro- 
vides : ; ` 

“Comparison of disputed writing with 
writing proved to be genuine: Compari- 
son'of a disputed writing with any writ- 
ing proved to the satisfaction of the 
judge to be genuine shall be permitted 
to be made by witnesses; and such writ- 
ings, and the evidence of witness res- 
pecting'the same may be submitted to 
the court and jury as evidence of the 
genuineness or otherwise of the writing 
in dispute.” 

This Section applies in both Civil and 
Criminal Courts by virtue of S. 1.of the 
Act. ; 

20. Apart from this Section, it was 
well settled that the Court in the case 
of a- disputed writing, was competent to 
obtain an exemplar or specimen writing. 
In any case, the Court was competent 
to compare the disputed writing with 
the standard or admitted writing of the 
person in question, The position, as it 
obtained after the passing of the Crimi- 
nal Procedure Act 28 and 29 Vict. C. 18, 
has been summed up by Taylor as fol- 
lows :— : 

“Under the Statutory Law, it seems 
that the comparison may be 
made either by the witnesses acquaint- 


-ed with the handwriting, or by witnes- 


ses skilled in deciphering handwriting, 
or, without the intervention of any wit- 
nesses at all, by the jury themselves 
(Cobbett v. Kilminister), or in the event 
of there being no jury, by the Court... 
It further appears that any person 
whose handwriting is in dispute, and 
who is, present in Court, may be requir- 
ed by the Judge to write in. his pre- 
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sense, and that such writing may be com- 
pared with the document in question. 
(Doed Devine v. Wilson (1855), 10 Moo 
PC 502, 530:110 R. R. 83; Cobbett v. 
Kilminister (1865) 4 F & F 490 — (See 
Taylor on Evidence by Johnson & Bridg- 
man, Vol, 2, Paragraphs 1870 and 1871, 
page 1155). j 


‘21, Let us now compare it with Sec- 
tion 73 of the Indian Evidence Act, 
which runs as under: 


“In order to ascertain whether a sig- 


nature, writing or seal is that of the 
person by whom it purports to have 
been ‘written or made, any signature, 


writing or seal admitted or proved to 
the satisfaction of the Court to have 
been written or.made by that person 
may be compared with the one which 
is to be proved, although that signature, 
writing or seal has not been produced 
or proved for any other purpose. 


The Court may direct any person pre- 

sent in Court to write any words - or 
figures for the purpose of enabling the 
court to compare the words or figures 
so written with any words or figures al- 
leged to have been written by such per- 
SON... 
22. It will be seen that the first para- 
graph of Section 73 is, in substance, a 
combined version of Section 48 of the 
English Act II of 1855 and Section 8 of 
the English Criminal Procedure Act, 1865. 
The second paragraph of Section 73 is 
substantially the same as the English 
Law condensed by Taylor in the above- 
quoted portion of paragraph 1871. 

23. Just as in English Law, the Indian 
Evidence Act recognises two direct 
methods of proving the handwriting of 
a person: 

(1) By an admission of the person who 
wrote it, 

(2) By the evidence of some witness 
who saw it written. 

These are the best methods of proof. 
These apart, there are three other mo- 
des of proof by opinion, They are: 

(i) By the evidence of a handwriting 
expert, (Sec, 45) : 

(ii) By the evidence of a witness ac- 
quainted with the handwriting of the 
person who is said to have written the 
writing in question. (Sec. 47) 

(iii) Opinion formed by the Court on 
comparison made by itself, (Sec 73) 
All these three cognate modes of proof 
involve a process of comparison. In 
mode (i), the comparison is made by 
the expert of the disputed writing with 
the admitted. or proved writing of the 
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person who is said to have written the 
questioned document. In (i), the com- 
parison takes the form of a belief which 
the witness entertains upon comparing 
the writing in question, with an exemp- 
lar formed in his mind from some pre- 
vious knowledge or repetitive observ- 
ance of the handwriting of the - person 
concerned, In the case of (ii), the com- 
parison is made by the Court with the 
sample writing or exemplar obtained by 
it from the person concerned. 


24. A sample writing taken by the 
Court under the second paragraph of 
S. 73, is, in substance and reality, the 
same thing as “admitted writing” with- 
in the purview of the first paragraph of 


5, 73, also. The first paragraph of the 
Section, as already seen, provides for 
comparison of signature, writing, etc. 


purporting to have been written by a 
person with others admitted or proved 
to the satisfaction of the Court to havel 
been written by the same person. But it 
does not specifically say by whom such 
comparison may be made, Construed im 
the light of the English Law on the sub-j 
ject, which is the legislative source of! 
this provision, it is clear that such com- 
parison may be made by a handwriting! 
expert (Section 45) or by one familiar] 
with the handwriting of the person con~ 
cerned (Section 47) or by the Court. 
The two paragraphs of the section are 
not mutually exclusive, They are com- 
plementary to each other, 

25. Section 73 is therefore to be read 
as a whole, in the light of Sec. 45. Thus! 
read, it is clear that a Court holding an| 
inquiry under the Code of Criminal Pro-| 
cedure in respect of an offence triable 
by itself or by the Court of Session, 
does not exceed its powers under Sec- 
tion 73 if, in ihe interests of justice, it 
directs an accused person appearing be- 
fore it, to give his sample writing toj 
enabling the same to be compared by a 
handwriting expert chosen or approved 
by the Court, irrespective of whether 
his name was suggested by the prosecu-| 
tion or the defence, because even in 
adopting this course, the purpose is to 
enable the Court before which he is ulti- 
mately put up for trial, to compare the 
disputed writing with his (accused’s) ad- 















mitted writing, and to reach its own 
conclusion with the assistance of tha 
expert. 5 

26. In the instant case, the Magis- 


trate, as the extract from his order dated 
May 20, 1972, shows after considering 
the peculiar circumstances of the _ case 
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and recalling the observation of tke 
Calcutta High Court in Hira Lal Aggar- 
walla v, State (ibid) (AIR 1958 Cal 12+) 
to the effect, that S, 73 entitled “the 
court to assist itself for a proper cor- 
clusion in the interest of justice’, ey- 
pressly “applied this test to. the presert 
case”, The peculiar circumstances whica 
weighed with the Magistrate in direc— 
ing the accused to execute sample wri- 
ing to be compared, in the first instanca, 
by the Government Expert of Questior- 
ed Documents, included the contumaciovs 
conduct of the accused and the resilirg 
of the material witness, Tek Chand, 
which, according to Mr, Marwah, wes 
possibly due to his having been suborr- 
ed or won over by the accused. It wes 
apparent from the record that the ac- 
cused was playing hide and seek with 
the process of law and was avoiding t0 
appear and give his sample writing to 
the police, The Magistrate therefore, 
had good reason to hold that the assis - 
ance of the Government Expert cf 
Questioned Documents was essential in 
the interest of justice to enable tre 
Magistrate to compare the sample ard 
the questioned writings with the expert 
assistance so obtained and then to reach 
a just and correct conclusion about thet 
identity. Although the order of tre 
Magistrate is somewhat  inartisticalby 
worded, its substance was clear that a.~ 
though initially, the specimen writirg 
sought from the accused was to be used 
for comparison by the Government Ez- 
pert, the ultimate purpose was to enab e 
the Court to compare that specimen 
writing with the disputed one, Ex. PW. 
21F, to reach a just decision, 


27. In the Revision Petition filed ty 
the accused before the High Court a 
grievance is sought to be made out that 
the Magistrate’s order will work preju- 
dice to the defence and enable the pre- 
secution to fill gaps and loopholes in ics 
ease, This contention was devoid vf 
force. Once a Magistrate in seisin of a 
case, duly forms an opinion that the as- 
sistance of an expert is essential to er- 
able the Court to arrive at a just dete- 
mination of the issue of the identity „f 
the disputed writing, the fact that this 
may result in the “filling of loophole.” 
in the prosecution case is purely a suk- 
sidiary factor which must give way 0 
the paramount consideration of doirg 
justice, Moreover, it could not be pre- 
(dicated at this stage whether the opim- 
ion of the Government Expert of Que: 
tioned Documents would go in favour 
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of the prosecution or the defence, ‘The 
argument raised before the High Court 
was thus purely speculative. 


28. In addition to S. 73, there are two 
other provisions resting on the same 
principle, namely, S. 165, Evidence Act 
and S, 540, Cr.P.C., 1898, which be- 
tween them invest the Court with a 
wide discretion to call and examine any) 
one as a witness, if it is bona fide of 
the opinion that his examination is 
necessary for a just decision of the case. 
In passing the order which he did, the 
Magistrate was acting well within the 
bounds of this principle. 


29. The matter can be viewed from 
another angle, also, Although there is 
no legal bar to the Judge using his own 
eyes to compare the disputed writing 
with the admitted writing, even without 
the aid of the evidence of any hand- 
writing expert, the Judge should, as a 
matter of prudence and caution, hesi- 
tate to. base his finding with regard to 
the identity of a handwriting which 
forms the sheet-anchor of the prosecu- 
tion case against a person accused of 
an offence, solely on comparison made 
by himself, It is therefore, not advis- 
able that a Judge should take upon him- 
self the task of comparing the admitted 
writing with the disputed one to find 
out whether the two agree with each 
other; and the prudent course is to ob- 
tain the opinion and assistance of an ex- 
pert. 


30. It is not the province of the ex- 
pert to act as Judge or Jury, As rightly 
pointed out in Titli v. Jones, ILR 56 
All 428 : AIR 1934 All 273 the real 
function of the expert is to put before 
the Court all the materials, together 
with reasons which induce him to come 
to the conclusion, so that the Court, al- 
though not an expert, may form its own, 
judgment by its own observation ofj 
those materials, Ordinarily, it is not 
proper for the Court to ask the expert 
to give his finding upon any of the 
issues, whether of law or fact, because, 
strictly speaking, such issues are for the 
Court or jury to determine. The hand- 
writing expert’s function is to opine 
after a scientific comparison of the dis- 
puted writing with the proved or ad- 
mitted writing with regard to the 
points of similarity and dissimilarity in 
the two sets of writings, The Court 
should then compare the handwritings 
with its own eyes for a proper assess- 
ment of the value of the total evidence. 
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31. In this connection, the observa- 
tions made by Hidayatulla J. (as he then 
was) in Fakharuddin v, State of Madhya 
Pradesh (ibid) (AIR 1967 SC 1326) are 
apposite and may be extracted (at pages 
1328, 1329): 


“Both under Ss, 45 and 47 the evi- 
dence is an opinion, in the former by a 
scientific comparison and in the latter 
on the basis of familiarity resulting from 
frequent observations and experience. In 
either case, the Court must satisfy itself 
by such means as are open that the 
opinion may be acted upon. One such 
means open to the Court is to apply its 
own observation. to the admitted or prov- 
ed writings and to compare them with 
the disputed one, not to become a hand- 
writing expert but to verify the premi- 
ses, of the expert in one case and to ap- 
praise the value of the opinion in the 
other case, : The comparison depends on 
an analysis of the characteristics in the 

_admitted or proved writings and the 
finding of the same characteristics in a 
large measure in the disputed writing. 
In this way, the opinion of the depon~ 
ent whether expert or other is subject- 
ed to scrutiny and although relevant to 
etart with becomes probative. Where an 
expert’s opinion is given, the Court must 
see for itself and with the assistance of 
the expert come to its own conclusion 


whether it can safely be held that the 
two writings are by the same person. 
This is not to say that the Court must 
play the role of an expert but to say 
that the Court may accept the fact prov- 
ed only when it has satisfied itself on 
its own observation that it is safe to ac- 
cept the opinion, whether ‘of the expert 
or other witness.” 





32. Since even where proof of hand: 

writing which is in nature comparison, 
exists, a. duty is cast on the Court to 
use its own eyes and mind to compare 
the admitted writing with the disputed 
one to verify and reach its own conclu- 
sion, it will not be wrong to say that 
when a Court seized of a case, directs 


an accused person present before it to 
write down a sample writing, such direc- 
tion in the ultimate analysis, “is for the 
purpose of enabling the Court to com- 
pare” the writing so written with the 
writing alleged to have been written by 
such person, within the contemplation of 
Section 73. That is to say, the words “for 
the purpose of enabling the Court to 
compare” do not exclude the use of such 
‘admitted’ or sample writing for compa- 
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rison with the alleged writing of the 
accused, by a handwriting expert cited 
as a witness by any of the parties, Even 
where no such expert witness is cited 
or examined by either party, the Court 
may, if it thinks necessary for the ends 
of justice, on its own motion, call an ex- 
pert witness, allow him to compare ‘the 
sample writing with the alleged writing 
and thus give his expert assistance to 
enable the Court to compare the twe 
writings and arrive at a proper conclu- 
sion. 


33. For all the foregoing reasons, we 
are of opinion that in passing the orders 


‘dated May 20, 1972 relating to the dis~ 


posal of the application dated December 
11, 1970, the learned Additional District 
Magistrate did not exceed his powers 
under Section 78, Evidence Act, The 
learned Judges of the High Court were 
not right in holding that in directing the 
accused by his said order dated May 20, 
1972, the Magistrate acted beyond the 
scope of Section 73 or in a manner which 
was ‘not legal. 


34, Accordingly, we “allow this ap- 
peal, set aside the judgment of the High 
Court, and restore the order dated May 
20, 1972, of the Magistrate who may now 
repeat his direction to the accused to 
write, down the sample writing. If the 
accused ‘refuses to comply with the di- 
rection, it will be open to the Court con- 
cerned to draw under Section 114, Evi- 
dence Act, such adverse presumption as 
may be appropriate in the circumstan- 
ces, If the accused complies with the 
direction, the Court will in accordance 
with its order dated May 20, 1972, send 
the writing so obtained, to a senior Gov- 
ernment Expert of Questioned Docu- 
ments, named by it, for comparison with 
the disputed writing and then examine 
him as a Court witness. 

35. Since the case is very old, fur- 
ther proceedings in the case shall be 
taken with utmost expedition. 

Appeal allowed. 
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(A) Evidence Act (1 of 1872), S. 3 — 
Relevant fact — Proof — Murder case — 
Some witnesses stating that they saw 
accused firing gun and also heard from 
other persons immediately after occur- 
rence that accused was assailant — Held, 
their evidence is admissible. i 

Certain witnesses stated that they not 
only saw but also relied on the version 
given by the other witnesses immediat2- 
ly after the occurrence that the accused 
was assailant. Held, even taking that the 
witnesses relied on the version given by 
the person at the scene immediate-y 
after the occurrence it was admissible as 
a relevant fact under the Evidence Aet. 

(Para 11) 

Anno: AIR Manual (3rd Edn.), 

Act, S. 3 N. 4, 30. 


(B) Criminal P, C. (2 of 1974), Ss. 3&6, 
(378 — Appeal against acquittal — Rea- 
‘son given by trial court for acquittal 
found totally unsustainable — High Court 
justified in setting aside 
Plea that High Court could not take dif- 
ferent view for setting aside acquittal, 
beld, not maintainable. (Para 12) 


Anno: AIR Comm, (8th Edn), Cr, P, 2 
S. 378 N 2; S. 386 N 15. 


KAILASAM, J.:— This appeal is pr2- 
ferred by Jetharam against the judgment 
of the Rajasthan High Court allowing 
the appeal by the State against his a2- 
quittal by the Sessions Court and con- 
victing him under S, 302 LP.C, and sen- 
tencing him to imprisonment for life. 

2. The short facts .of the case, as 
spoken by P.W. 1, the main eye witness 
is that Jetha Ram, the appellant before 
us was having a flock of sheep in the 
village Barasinghsar, There was acute 
shortage of water and therefore the 
villagers protested against the appellant 
keeping a large flock when there was 
not even enough drinking water in the 
village, Because of the villagers’ protest, 
Jetharam removed his flock to the ad- 
joining villages but ultimately came back 
to the village and about two days b2- 
fore the occurrence P.W. 1 Jagannath 
had his turn to take water from the well 
in the village. The appellant Jetharamn 
brought the flock to the well and began 
watering them. P.W. 1 Jagannath pro- 
tested but Jetha replied that he woud 
settle the matter on Holi and went awy 
with the flock, On the full moon dey 
(two days later) the villagers gathered 
at Ger Ki Gwar for celebration of Hoi 
They burnt Holi and when the villagers 
were enjoying the festival, some 2f 
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them playing Kabaddi at about 10.00 
P.M. the appellant Jetha fired a gum 


` from the roof of the Govinda Sunar's 


shop. There were about 300-400 villagers 
assembled there at that place. As soon 
as the first gun shot was fired, one of the 
persons sitting at the Gwar raised a cry. 
A minute or two later another gun shot 
was heard, After hearing the second gun 
shot, people started _running, P.W, 1 
went to the house of Sarpanch and ask- 
ed him to report the matter to the police. 
As Bega Ram, Sarpanch was ill, he di- 
rected P.W. 1 to go to the Railway Sta- 
tion and send a telegram, Immediately 
P.W. 1 went to the Station and despatch- 
ed a telegram to the Superintendent of 
Police, Bikaner, In the telegram P.W, 1 
stated as follows:— . 

“Jetharam son of Purkharam started 
firing at Barasinghsar. Seven persons got 
bullet shots, Great danger of life to 
other. Arrange for safety immediately.” 


3. After despatching the telegram 
P.W, 1 returned to the village and went 
to the Gwar and found other witnesses. 
He found six persons ‘lying dead and 12 
others injured by gun shot injuries. At 
about 3 or 4 A.M. on the same night 
the Sub-Inspector ‘arrived in the village 
and inspected the dead bodies and exa- 
mined the injured persons. 

4. The prosecution examined as many 
as 13 eye-wiinesses of whom 10 P.Ws, 4, 
8 and 11 to 18 had received gun shot in- 
juries. 

5. During the course of the investi- 
gation and at the time of the evidence, 
the witnesses stated that they saw apart 
from Jetharam, eight other accused, In 


-the course of the testimony they spoke 


about the presence of the other accused 
on the roof of the house from which 
Jetharam fired these shots, 

6. The learned trial Judge who tried 
the case acquitted all the accused, He 
acquitted the accused other than Jetha- 
ram on the ground that the evidence 
relating ‘to conspiracy was not accept- 
able and that their names were not men- 
tioned in the telegram., 

7. The State preferred an appeal to 
the High Court of Rajasthan against the 
acquittal of the accused, The High Court 
confirmed the acquittal of other accused 
but set aside the acquittal of Jetharam 
and found him guilty under S. 302 LP.C. 
and sentenced him for life imprisonment. 

8 The High Court in its judgment 
has found that the evidence of the eye- 
witnesses are clinching and that there 
are no grounds for disbelieving their 


mi 
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testimony. It also referred to the fact 
that immediately after the occurrence 
P.W. 1 went to the Sarpanch and finding 
that he was ill went to the Railway Sta- 
tion and despatched a telegram with ut- 
most expedition. In that telegram ‘the 
witness P.W. 1.had reported for Jetha- 
ram who fired the gun, Whatever con- 
clusion that may be arrived at regarding 
other accused whose names were not 
mentioned at the earlier stage, there 
could be no difficulty in holding Jetha- 
ram as the assailant and accepting the 
testimony of the eye witnesses to tha 
extent, i 


9. We have gone through the testi- 
mony of eye-witnesses and we do not 
find any discrepancy or defect which 
would justify our rejecting their testi- 
mony, We find that the testimony of 
the eye witnesses relating to the ap- 
pellant was available at the earliest op- 
portunity and all the witnesses were 
unanimous that they saw the accused 
firing the gun. The only point which 
needs some scrutiny is about the identi~ 
fication of the assailant. It was a night 
and the time was at 10.00 P.M. The evi- 
dence is uniform that it was Poornima 
day i.e. full moon day. The distance 
. from which according to P.W. 1 the gun 
shot was fired was 36’ from the roof 
which was at the height of 15’, Although 
there is some evidence that because of 
the presence of the crowd and the 
kabaddi game there was some dust, 
there is no material for coming to the 
conclusion that the visibility was ham- 
pered because of the game and the 
crowd. In fact as observed by the High 
Court no suggestion was made to the 
witness that there was such dust that 
the witness could not have seen from 
the distance of 36’. We find that after 
one or two firings the crowd started run~ 
ning and some of them ran towards the 
shop from which firing was taking place. 
While running towards shop from where 
gun shots were fired, subsequent shots 
might have been fired at a closer dis- 
tanze, Some of the injuries and the post- 
mortem certificate reveal that the shots 
might have been fired from closer range. 


10. We have no hesitation in holding 
that the eye-witnesses had ample oppor- 
tunity in identifying the assailant. The 
High Court has elaborately considered 
the reasons given by the Sessions Court 
and found that the reasonings given are 
unacceptable, The various reasons given 
are found in the High Court's judgment 
from pp. 179 to 183 of the paper-book. 
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We have been taken through the rea- 
sons given by the High Court for not 
accepting the conclusion arrived at by 
the trial court and we agree with the ' 
High Court, To illustrate the approach 
of the learned trial Judge we would 
mention a few instances, The trial Judge 
found that the witnesses had not seen 
the accused going to the roof’s top or 
getting down therefrom and therefore 
rejected their testimony that they saw 
the appellant on the roof, This reasoning 
is unsound and the High Court rightly 
declined to accept it. Regarding  visibi- 
lity the trial court was of the view that 
there must have been dust particularly 
in the atmosphere which might have 
affected visibility. Declining to accept 
‘the reasoning, the High Court pointed 
out that the distance from which shots 
were fired was only 38’ and from a height 
of 10’ and that there was broad moon 
light and pointed out that it is nobody’s 
case that the atmosphere became ‘so 
hazy so as to impair the visibility to the 
extent that the witnesses could not have 
identified the assailant on the roof of 
Govinda Sunar’s shop, No such sugges< 
tion was, in fact, made to any of the 
witnesses. Further the High Court cora 
rectly noted that the height of the roof 
was ten feet and therefore atmosphere 
at that height must be clearer than the 
‘atmosphere on the ground and there 
could be no obstruction to the visibility. 


11. The High Court also rightly re- 
jected the view of the trial court that 
as the evidence regarding other accused 
were not accepted and the case of the 
conspiracy set up by the prosecution re- 
jected, the evidence regarding the ap- 
pellant cannot be accepted, The learned 
counsel for the appellant submitted that 
the evidence of P.Ws, 11 and ‘18 would 
indicate that they heard the name of 
the appellant being mentioned as one 
of the assailants at the time of the occur- 
rence and repeated those names without 
actually seeing them. On a reading of 
the evidence, we are unable to accept 
the contention put forward by the learn- 
ed counsel for the appellant. It appears 
that the witnesses stated that they not 
only saw but also relied on the version 
given by the other witnesses. It may 
also be noted that even taking that the 
witnesses relied on the version given by 
the persons at the scene immediately 
after the occurrence it is admissible as a 
relevant fact under the Evidence Act. 

. 12. It was lastly contended by the 
learned counsel for the - appellant that 
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when the trial court took one view «nd 
the High Court another it is not sufficiant 
for setting aside the order of acquit-al. 
We are unable to accept this contention, 
for we find that the reasons given by <he 
trial court for acquitting the accused 
are totally unsustainable. 

13. In the result, we agree with she 
conclusion arrived at by the High 
Court and setting aside the acquittal by 
the trial court. We confirm the convic- 
tion of the appellant under S, 302 I.E.C. 
and sentence him to imprisonment for 
life, 

Appeal dismissed. 
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Y. V. CHANDRACHUD, C: J., 
R. S. SARKARIA, N. L. UNTWALIZ, 
A. D. KOSHAL AND A. P. SEN, JJ. 


Writ Petn. No. 644 of 1977 

Excel Wear, Petitioner v. Union of 
India and others, Respondents. 

Writ Petn. No. 917 of 1977. 

Acme Manufacturing Co. Ltd, Peti- 
tioner v. The Union of India and another, 
Respondents. 

Writ Petns. Nos. 959 and 960 of 1977. 

-M/s. Apar Pvt. Ltd. and another, Pati- 
tioners v. Union of India and anotxer, 
Respondents. 


Writ Petns. Nos. 644, 917, 959 and 960 
of 1977, D/- 29-9-1978. 


(A) Constitution of India, Arts. 19 (1) (g), 
(f) and (6) and 31 — Right to carry on 
business — Includes right to close it deuwn 
~~ Right to close down business canno- be 
placed at par as high as right not to start 
and carry on business at all. 


The right to close a business is an iate- 
gral part of the fundamental right to 
carry on business. But as no right is ab- 
solute in its scope, so is the nature of shis 
right. It can certainly be restricted, re- 
gulated or controlled by law in the inte- 
rest of general public. (Para 21) 

If one does not start a business at all, 
then, perhaps, under no circumstances he 
can be compelled to start one. Suck a 
negative aspect of a right to carry on a 
business may be equated with the nega- 
tive aspects of the right embedded in the 
concept of the right to freedom of speach, 
to form an association or to acquire or 
hold property. Perhaps under no circam- 
stances a person can be compelled to 
. speak; to form an association or to acquire 
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or hold a property. But by imposing 
reasonable restrictions he can be compel- 
led not to speak; not to form an. associa- 
tion or not to acquire or hold property. 
Similarly total prohibition of business is 
possible by putting reasonable restric- 
tions within the meaning of Art. 19 (6) on 
the right to carry on the business, But 
the greater the restriction, the more the 
need for strict scrutiny by the Court. The 
right to close. down a business is an in- 
tegral part of right to carry it on. It is 
not correct to say that a right to close 
down a business can be equated or placed 
at par as high as the right not to start 
and carry on a business at all. Equally 
so, or rather, more emphatically, it can- 
not be accepted that right to close down 
a business is not an integral part of the 
right to carry on a business, but it is a 
right appurtenant to the ownership of 
the property or that it is not a funda- 
mental right at all. It is wrong to say 
that an employer has no right to close 
down a business once he starts it. If he 
has such a right, as obviously he has, it 
cannot but be a fundamental right 
embedded in the right to carry on any 
business guaranteed under Art. 19 (1) (g) 
of the Constitution. In one sense the 
right does appertain to property. But 
such a faint overlapping of the right. to 
property engrafted in Art. 19 (1) (£) or 
Art. 31 must not be allowed to cast any 
shade or'eclipse on the simple nature of 
the right. AIR 1954 SC 220 and AIR 
1960 SC 430 Rel. on. (Para 20) 


Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 19, N. 81; Art. 31, N. 4. 

(B) Constitution of India, Pre. 
Addition of word “socialist” in Preamble 
by 42nd Amendment — Effect — Con- 
cept of Socialism and interest of private 
sector Conciliation between while 
determining validity of a statute. 


Concept of Socialism or a socialist state 
has undergone changes from time to time, 
from country to country and from 
thinkers to thinkers. But some basic 
concept still holds the field. The differ- 
ence pointed out by Supreme Court in 
ATR 1963 SC 1047 between the 
doctrinaire approach to the problem of 
socialism and the pragmatic one is very 
apt and may enable the courts to lean 
more and more in favour of nationalisa- 
tion and State ownership of an industry 
after the addition of the word ‘Socialist’ 
in the Preamble of the Constitution. But 
so long as the private ownership of an 
industry is recognised and governs an 


— 


‘overwhelmingly large proportion of our 
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economic structure, is. it possible to say 
that principles of socialism and social 
justice can be pushed to such an extreme 
so as to ignore completely or to a very 
large extent the interests: of another sec- 
tion of the public namely the private 
owners of the undertakings? Most of the 
industries are owned by limited. com- 
panies in which a -number of share- 
holders, both big and small, hold the 
shares. There are creditors. and depo- 
sitors and various other persons connect- 
ed with or having dealings with the 
undertakings. Does socialism: go to the 
extent of not looking to the interests. of 
all such persons? 
undertaking the Government. or the Gov-. 
ernment .company is the owner. If they: 
are compelled to close down, they pro« 
‘bably may protect the’ labour by several 
other methods at their command, even, 
sometimes at the cost of the public ex~ 
chequer. It may not be always. advisable: 
to do so but that is a different. question, 
But in a private sector obviously. the two 
matters involved in running it are not: 
on the same footing. One part is. the- 
management of the business done by the: 
owner or their representatives and the 
other is running the business for return 
to. the owner not: only for the purpose of 
meeting his livelihood or expenses but 
also for the purpose of the growth of the: 
national economy by formation of more 
and more capital. Does it stand to rea~ 
son that by such rigorous provisions ‘like: 
those contained in Ss. 25-O and 25-R all 
these interests should be completely or 
substantially ignored? The questions. 
posed are suggestive of the answers. 

AIR 1963 SC 1047 Rel. on. (Para 24) 
` Anno: AIR Comm. Constn. of India 
(2nd Edn.), Pre. N. 5. 


(C) Industrial Disputes Act (14 of 
1947), Ss. 25-O and 25-R. — Validity — 
S. 25-O and S. 25-R relating to awarding 
of punishment contravene Art. 19 (1) (g) 
— Not saved under Art. 31-C also after 
lifting of Emergency. (Constitution of 
India, Arts. 19 (1) (g), 31-C). l 


Sec. 25-O of the Act as a. whole and 
. S. 25-R ‘in so far as it relates to the. 
awarding of punishment. for’ infraction of 
the provisions of S. 25-O are constitu- 
tionally bad and invalid for violation of 
Art. 19 (1) (g) of the Constitution. In- 
‘trinsically no provision of Chap. VB. 
suggests that the object of carrying on. 
the production can be achieved by the. 
refusal to grant permission although in 
the Objects and Reasons of the Amend- 
ing Act such an object seems to be there, 
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although remotely, and secondly, it is- 
highly unreasonable to achieve the object 
by compelling the employer not to close 
down in public interest for maintaining 
production. (Paras 42, 26) 


It is no doubt true that Chap. V-B deals 
with certain. comparatively bigger under- 
takings and of a few types. only. But 
with. all this difference it. has not. made 
the law reasonable. It may be a reason- 
able classification for saving the law from 
violation of. Art. 14 but certainly. it does 
not make the restriction reasonable with- 
in the: meaning of Art. 19 (6). Similarly 
the interest of ancillary industry cannot 
be protected by compelling an employer 
to carry on the industry although he is 
incapacitated to. do so. AlI the compre~ 
hensive and detailed information given 
in the application forms are of. no avail 
to the employer if the law permits the 
authority to pass a cryptic, capricious, 
whimsical and one-sided order. 

À : (Para 32) 

The reasonableness has got to be test- 
ed both from the: procedural and substan= 
tive aspects of the law. Nobody has got 
a right to. carry on the business if he: 
cannot pay even the minimum wages to: 
the labour. He must. then retire from 
business. But to tell him to pay and not 
to retire even if he cannot pay is push-. 
ing the matter to an extreme, 

(Para 30) 


In cases of bona fide closures though. 
the reasons given by the employers ara 
correct, adequate and sufficient, yet. the 
permission to close may be refused on 
ground of public interest because the 
interest of labour for the time being is 
bound to suffer as it makes a worker un< 
employed. Such a situation as far as 
reasonably possible, should be prevented, 
Public interest and social justice do ree 
quire the protection of the labour. But 
is it reasonable to give them protection 
against. all unemployment after affecting 
the interests of so many persons. interest~ 
ed and connected with the management 
apart. from the employers? Is it possible 
to compel the employer to manage the 
undertaking even. when they do. not. find 
it safe and practicable to manage the. 
affairs? Can ‘they be asked to go on 
facing tremendous difficulties of. manage- 
ment, even at the risk of their person and 
property? Can they be compelled to go 
on. incurring losses year after year? In. 
S. 25FFF retrenchment compensation 
was allowed in cases of closure and if 
closure was occasioned on account. of 
unavoidable circumstances beyond the 


1979 Excel Wear v. 


control of the employer a ceiling was ‘put 
on the amount of compensation under 
the proviso, ‘The Explanation postu_ates 
the financial difficulties including finan- 
cial losses or accumulation of -undisposed 
stocks, ete, as the closing of an under- 
taking on account of unavoidable circum~< 
stances beyond the control of the em- 
ployer but ‘by a deeming provision only 
the ceiling in the matter of compensation 
fis not made applicable to the closure of 
an undertaking for such reasons, In 1972 
by insertion of S. 25FFA in Chap, V-A 
of the Act, an employer was enjjcined 
to give notice to the Government of an 
intended closure. But gradually the net 
was cast too wide and the freedom of 
the employer tightened to such an extent 
by introduction of Ss. 25-O and 25-R that 
it has come to a breaking point from the 
point of view of the employers. A situa- 
tion may arise both from the point of 
view of law and order and the financial 
aspect that the employer. finds it incpos« 
sible to carry on the business any lomger, 
He must not be allowed to be whimsical 
_or capricious in the matter Ignoring the 
interest of the labour altogether. But 
‘that can probably be remedied by 
awarding different slabs of compensation 
in different situations. It- is not quite 
correct to say that because compensetion 
is not a substitute for the remedy of 
prevention of unemployment, the ‘latter 
remedy must be the only one. If ‘it were 
so, then in no case closure can ‘be or 
should be allowed. (Pare. 25) 


The law may ‘provide to deter the reck~ 
Jess, unfair, unjust or mala ‘fide closures, 
But not to permit the employer to close 
down is essentially an interference with 
his fundamental right to carry on the 
business. -< (Pare 34) 


‘The law embodied in Ss. '25-O and 25-R 
was bad for violation of Art. 19 (£ (2) 
when it was enacted, but it was nct to 
be taken to be so during the ‘period of 
Emergency; its invalidity sprouted out 
with full vigour on the lifting of the 
Emergency. ‘The amended Art. 31-C did 
not save it. ‘Chap. V-B -was ‘introduced 
Prior to amendment of Art. 31-C trom 
3-1-1977. It -cannot, therefore, ‘be said 
‘that the law was ‘not ‘bad during ‘the ope» 
ration of Emergency because of Art. 358 
and the same :position was continued ‘by 
Art. 31-C by its amendment by the (42nd 
‘Constitution Amendment) Act. (Pare 39) 


Anno: AIR Comm. Constn, of India 
{2nd Edn.), Art. 19, N. ‘81, 
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Mr. A. N. Karkhanis and Miss Malini 
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No. ‘644 of 1977; ‘Mr, J. Ramamurthi and 
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karni, Advocate and Mr. K. L. Hathi, 
for Intervener in W. P.. No. 917 of 
1977 (Mazdoor Congress); Mr. F. S. Nari- 
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W. P. No. 644 of 1977 (State of Kerala). 


UNTWALIA, J.:— By these four Writ 
Petitions the employers challenge the 
constitutional validity of Ss. 25-O and 
25-R of the Industrial Disputes Act, 1947 
(hereinafter to be referred to as the Act). 
The facts of the different cases are of a 
similar nature. It is not necessary to 
state them in any detail for the purposes 
of deciding the constitutional question. 

- We may, however, just refer to a few in 
order to indicate the nature of the dis- 
pute between the parties. 


Writ Petition No. 644 of 1977 


2. The petitioner in this case is Excel 
Wear, a registered partnership firm, the 
partners of which are citizens of India, 
The petitioner has a factory at Bombay 
where it manufactures garments for èx- 
ports. About 400 workmen were employ- 
ed in the petitioner’s factory. According 
to its case the relation between the peti- 
tioner management ‘and its employees 
started deteriorating from the year 1974 
and had become very much worse from 
1976. From Aug. 1976 the workmen became 
very militant, aggressive, violent, indu- 
ged in unjustifiable or illegal strikes and 
the labour trouble in the factory became 
of an unprecedented nature. Various 
incidents have been mentioned in the 
Writ petition in support of the above 
allegations. But since the facts are seri- 
ously challenged and disputed on behalf 
of the Labour Union, which was subse- 
quently added as a party respondent in 
the Writ petition, we do not propose to 
refer to them in any detail and express 
our views in regard to them one way or 
the other. The various. facts alleged in 
the petition may be correct—may not be 
correct. We do not think it necessary to 
adjudicate upon them for the purpose of 
deciding the constitutional question. 
Suffice it to say that it is legitimate to 
take notice of the fact that various kinds 
of situations, such as, labour trouble of an 
unprecedented nature, a factory running 
in a recurring loss, paucity of. adequate 
number of competent and suitable per- 
sons in the family of the partners, 
shareholders or the proprietors of a parti- 
cular factory, or even outsiders, for the 
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purpose of management, non-availability 
of raw-materials, insurmountable diffi- 
culty in the replacement of damaged or 
worn-out machineries and so on and so 
forth, may arise and are said to have 
arisen in one form or the other in the 
eases’ before us. Although the facts 
pleaded in all the Writ petitions are in- 
stances of one or more of such diffi- 
culties, we shall advert to the considera- 
tion of the constitutional question on the 
justifiable assumption that in a given case 
they may exist. Nobody could deny the 
possibility or probability of the existence 
of such facts in a particular industry. 


' 3. Excel Wear, according to its case, 
finding it dificult, almost impossible, to 
carry on the business of the factory any 
longer served a notice dated May 2, 1977 
on the State Government of Maharashtra, 
respondent No. 2 for previous approval of 
the intended closure of the undertaking 
in accordance with Section 25-O (1) of 
the Act. The State Government refused 
to accord the approval and communicated 
their decision in their letter dated the ist 
August, 1977. It would be appropriate to 
ar here the relevant portion of this 

etter :-— : 


“And whereas the Government of 
Maharashtra, after considering the 
aforesaid notice is satisfied that the 
reasons for the intended closure are pre- 
judicial to public interest. 


Now, therefore, in exercise of the 
powers conferred by sub-sec. (2) of 
Section 25-O of the Industrial Disputes 
Act, 1947 the Government of Maharashtra 
hereby directs the Excel Wear. Bombay- 
400 025 not to close down the said under- 
taking.” 

The petitioner challenges the validity of 
the order aforesaid. 


4. Mr. F. S. Nariman appeared for the 
petitioner in this case. The Union of 
India, respondent No.-1, was represented 
by Mr. U. R. Lalit and Mr. M. C. Bhan- 
dare appeared for respondent No. 2. The 
case of the Labour Union,.the third res- 
pondent, was presented by Mr. S. J, 
Deshmukh. In the petitions under con< 
sideration Mr. Nadkarni appeared for an 
intervener Labour Union and Mr. M. K. 
Ramamurthi for two intervener States of 
West Bengal and Kerala. > 


Writ Petition No, 917 of 1977: 
5. In this case the first petitioner is 
Acme Manufacturing Co. Ltd. and the 


second petitioner. a citizen of India, is 
one of its shareholders. Mr. Damania, 
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learned counsel for the petitioners brief_y 
drew our attention to the facts of this 
case which were of a nature adverted <o 
above. The Wadala unit of the petitioner 
company is engaged in the business of 
manufacturing and selling Diesel Cil 
Engines, Mechanical Lubricators, Engine 
Valves and Push Rods ete. The peti- 
tioners were obliged to decide to close 
down the undertaking due to huge loss3s 
incurred: by them on account of low 
productivity, serious labour unrest and 
indiscipline resulting in various incidents 
of assaults or the like. The Company, 
therefore, applied to the State Govern- 
ment of Maharashtra on May 2, 1977 
under S. 25-O (1) of the Act for approval 
of the intended closure. The State Gov- 
ernment communicated their refusal in 
their letter dated the 29th July, 1977 en- 
closing therewith a copy of their ord=r 
couched in identical terms as those in 
the case of Excel Wear. 

Writ Petns 959 and 960 of 1977: 


6. Mr. K. K. Singhavi, appearing for 
the petitioners in this case apart from 
supporting the argument of Mr. Nariman 
drew our attention to the facts of this 
case which were more or less of a similar 
nature as in the case of Acme Manufec- 
turing Co. Ltd. Petitioner No. 2 is a cizi- 
zen of India and is a shareholder of 
Apar Private Ltd., petitioner No. 1. The 
Company owns a factory at Vithalwaii, 
Kalyan (Bombay) which manufactures 
aluminium rods, AAC and ACSR can- 
ductors, FP.V.C. cables and welding 
electrodes. Feeling compelled to take a 
decision to close down the factory, the 
Company served a notice on the State 
Government under S. 25-O (1) of the Act 
on Sept. 16, 1976. The Order of the State 
Government refusing permission to the 
petitioner company to close down the 
undertaking is dated the 23rd Dec. 1976. 
The reasons for refusal given in this 
Order are slightly different. They are as 
follows :— 


“And whereas the Government of 
Maharashtra after considering the afore- 
said notice is satisfied that the reasons 
for the intended closure of the said under- 
taking are not adequate and sufficient 
and the intended closure is prejudicial to 
the public interest;” 


7. Broadly speaking the content:on 
on behalf of the employers in all these 
cases is that a right to close down “he 
business is an integral part of the right 
to carry on the business guaranteed 
under Art. 19 (1) (g) of the Constitution 
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of India. The impugned law imposes a 
restriction on the said fundamental right 
which is highly unreasonable, excessive 
and arbitrary. It is not a restriction but 
almost amounts to the destruction or 
negation of that right. The restriction 
imposed is manifestly beyond the per- 
missible bounds of CL (6) of Art. 19 of 
the Constitution. The proposition can- 
vassed for our consideration was some- 
times too bald and wide. It was submit- 
ted that a right to carry on the business 
includes a right not to carry on the busi- 
ness, just like any other right mentioned 
in Cl. (1) of Art. 19, such as, the right 
to freedom of speech includes a right not 
to speak and the right not to form an 
association is inherent in the right to 
form associations. Similarly a right to 
acquire and hold property embraces 
within it a right not to acquire or hold 
property. The submission was that no- 
body can be compelled to speak or to 
form an association, to acquire or hold 
property and similarly nobody can be 
compelled to carry on any business. 
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8. M/s. Lalit and Bhandare did not 
dispute the proposition that the right to 
close down the business is an integral 
part of the right to carry on the busi- 
ness. They, however, strenuously urged 
that the restrictions imposed by the im- 
pugned law are quite reasonable and 
justified to put a stop to the unfair labour 
practice and for the welfare of the work- 
men. It is a progressive legislation for 
the protection of a weaker section of the 
society. Mr. Deshmukh, however, did 
not accept that a right to close down a 
business is an integral part of the right 
to carry on any business. He submitted 
that a right to closure is appurtenant to 
the ownership of the property, namely, 
the undertaking. The total prohibition 
of closure only affects a part of the right 
to carry on the business and not a total 
annihilation of this. The restriction im- 
posed was in public interest and there is 
a presumption of reasonableness in its 
favour. Mr. Nadkarni endeavoured to 
submit with reference to the high philo- 
sophies of jurisprudence in relation to 
the social and welfare legislations, as ex- 
pounded by renowned jurists and judges 
abroad, that the action of closing down 
a business is no right at all in any sense 
of the term. Mr. Ramamurthi while sup- 
porting the main arguments put forward 
on behalf of others laid great stress on the 
point that the law is protected by Article 

“31-C of the Constitution, a point which’ 
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was merely touched by them but was 
seriously taken over by Mr. Ramamurthi. 


9. Before we enter into the focus of 
the discussion of the main points and 
their important aspects and facets it 
would be advantageous fo refer to the 
relevant history of the development of 
this branch of the law. 


10. The Act being Central Act 14 of 
1947 was passed in the year 1947. In 
1953, an Ordinance was promulgated fol- 
lowed by Amending Act 43 of 1953 insert~ 
ing Chapter VA containing Sections 25A 
to 253. New definitions of “Lay-Off” and 
“Retrenchment” were furnished in the 
Act in clauses (kkk) and (00) of Section 2. 
The heading of Chapter VA is “Lay-Off 
and Retrenchment”. The relevant pro- 
visions of this Chapter were not meant to 
cover the small industrial establishments 
in which less than 50 workmen were em~- 
ployed or establishments of a seasonal 
character. Section 25C made a provision 
for certain amounts of compensation for 
workmen in case they are laid-off. Sec- 
tion 25F imposes certain conditions on the 
employers which are conditions precedent 
to retrenchment of workmen, such. as, 
the giving. of one month’s notice -or 
wages in lieu thereof. Provision has -also 
been made for payment of retrenchment 
‘compensation. Section 25FF dealt with 
compensation to workmen in case of 
transfer of undertakings. In Hariprasad 
Shivshankar Shukla v. A. D. Divikar, 
1957 SCR 121: (AIR -1957 SC 121) this 
Court had occasion to consider the mean- 
ing of the term “retrenchment”. It was 
opined that the word “retrenchment” 
‘means the discharge of surplus labour or 
staff by the employer for any reason 
whatsoever, otherwise than as a punish- 
ment inflicted by way of disciplinary 
action and does not include termination 
af services of all workmen on a bona fide 
closure .of an industry. The question 
posed at page 134 (of SCR): (at p. 128 of 
AIR) by S. K. Das J., who delivered ‘the 
judgment on behalf of the Constitution 
Bench of this Court was whether the defi- 
nition clause of the word ‘retrenchment’ 
covers cases of closure of business when 
the closure is real and bona fide? The 
answer given at page 137 (of SCR): (at 
pp. 129-130 of AIR) was in the negative. 
Discharge of workmen on bona fide 
closure of business was held to be not 
retrenchment. On the view that S. 25F 
of the Act had no application to a closed 
or dead industry, no pronouncement was 


made in regard ‘to the constitutional 
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validity of the section if it were to take 
within its ambit a case of closure also.’ 


11. After the decision of this Court 
in the case of Hariprasad Shivshanker 
(supra) was handed down the law was 
amended by an Ordinance followed by 
Amending Act 18 of 1957 with retrospec- 
tive effect from Nov. 28, 1956. Sec. 25FF 
was amended to make a provision for 
payment of compensation to workmen in 
case of transfer of undertakings and a 
provision was made in Sec. 25FFF for 
payment of compensation to workmen in 
case of closing down, of an undertaking. 
It will be of use to read here sub-sec. (1) 
of S, 25FFF for the purpose of deciding 
some of the contentious questions in this 
case. Jt reads as follows :— 


“Where an undertaking is closed down 
for any reason ‘whatsoever, every work- 
man who has been in continuous service 
for not less than one year in that under- 
taking immediately before such closure 
shall, subject to the provisions of sub= 
sec. (2), be entitled to notice and com= 
pensation in accordance with the provi- 
sions of S. 25F, as if the workman had 
been retrenched: , 


Provided that where the undertaking 
is closed down on account of unavoidable 
circumstances beyond the control of the 
employer, the compensation to be paid 
to the workman under Cl. (b) of S. 25F, 
shall not exceed his average pay for three 
months. 


Explanation—- An- undertaking which is 
closed down by reason merely of — 


(i) nancial difficulties (including finans 
cial losses); or : 

(ii) accumulation of 
stocks; or i 

(üi) the expiry of the period of the 
lease or licerice- granted to it; or 

(iv) in a case, where the undertaking is 
engaged in mining operations, exhaustion 
of the minerals in the area in which ope- 
rations are carried on; 
shall not be deemed to be closed down 
on account of unavoidable circumstances 
beyond the control of the employer with- 
in the meaning of the proviso to this sub- 
section.” 
It would be noticed from the provision 
extracted above that normally it became 
necessary for an employer in a case of 
closure for any reason whatsoever to give 
notice and compensation to. the workman 
in accordance with the provisions. of 
S. 25F as if the workman had ‘been re- 
trenched. But the proviso clearly postu« 
lated that an undertaking may have to 


undisposed of 
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be closed down on account of unavoid- 
able circumstances beyond the control of 
the employer. In that event a ceiling was 
put in the proviso on the amount of nor- 
mal compensation payable. The expla- 
nation added by Amending Act 45 of 1971 
merely indicates that the reasons enu= 
merated in Cls. (i) to (iv) of the Expla- 
nation will not be-deemed to be a closure 
brought about on account of unavoidakle 
reasons beyond the control of the emplo- 
yer within the meaning of the proviso. 
Factually and really the said reasons 
may be said to fall within the expression 
“unavoidable circumstances beyond tae 
control of the employer.” -But the seid 
reasons will not be deemed to be such 
that a workman should be made to cet 
only a limited compensation and not tne 
full normal compensation provided in. 
S. 25F. pr 5 


12. The constitutional validity of 
S. 25FFF (1) came to be considered Sy 
this Court in M/s Hatisingh Mfg. Co. L-d. 
v. Union of India (1960) 3 SCR 528: (AIR 
1960 SC 923). The provision was con~ 
strued in a manner which saved it frcm 
` the attack on its vires. Since we are on 
this case, at this very stage we may 
refer to some very important views ex- 
pressed therein which are decisive of 
some of the points raised in this case aad 
of great help in deciding some others, 

Shah J., as he then was, speaking for the 
` Court pointed out at page 535:— "3y 
Art. 19 (1) (g) of the Constitution freedom 
to carry on any trade or business is 


guaranteed to every citizen, but this 
freedom is not absolute.” “In the inter- 
est of the general public”, says the 


learned Judge, “the law may impose 
restrictions on. the freedom of the citi- 
zens to start, carry on or close thir 
undertakings.” ` This clearly indicates, 
and the whole ratio of the case is based 
upon this footing, that the right to carry 
on any business includes a right to start, 
carry on or close down any undertaking. 
It has further been pointed out on the 
same page that “by S. 25FFF (1), termi- 
nation of employment on closure of the 
undertaking without payment of compen- 
sation and without either serving notice 
or paying wages in lieu of notice is mor 
prohibited. Payment of compensation 
and payment of wages for the period of 
notice are not therefore conditions pre- 
cedent to closure.” This is one of- fhe 
main reasons given in the judgment to 
repel the attack on the constitutional 
validity of the provision. We, however, 
must hasten to add that it does not. necs- 


‘partial protection to ‘the 


(Untwalia J.) [Prs, 11-12} . S.C. 31 
sarily follow therefrom. that if such pay- 
ments are made conditions precedent to 
closure the provision. will necessarily’ be: 
bad. While judging the question as to. 
whether the restrictions imposed by 
Ss. 25-O and 25-R are reasonable or not 
within the meaning of Cl. (6) of Art. 19, 
we will have to. keep in mind the prin- 
ciples enunciated in Hatisingh’s case at 
page 535 (of SCR): (at p: 928 of ATR) 
thus :— - 

“Whether an impugned provision im- 
posing a fetter: om the exercise of the 
fundamenta! right guaranteed by Art. 19 
(1) (g) amounts to a reasonable restric- 
tion imposed in the interest of the gene- 
ral publie must be adjudged not in the 
background of any theoretical standards 
or predeterminate patterns, but in: the 
light of the nature and: incidents of the 


_Yight, the interest of the general public 


sought to be secured by imposing the 
restriction and the reasonableness of the 
quality and extent of the fetter upon the 
right.” : 

At pages 536-37 (of SCR): (at p, 928 of 
AIR) are to be found some important 
observations. in the interest of the labour. 
and we respectfully agree with. them. 
They are as follows :— 

“Closure of an industrial undertaking 
involves termination of employment of 
many employees, and throws them into 
the ranks of the unemployed, and it is 
in the interest of the general public that 
misery: resulting from unemployment 
should be redressed. In Indian Hume 
Pipe Co. Ltd. v. The Workmen (1960) 2 
SCR. 32: (AIR. 1960 SC’ 251) this’ Court 
considered the reasons. for awarding com~ 
pensation under S.. 25F (though not its 
constitutionality), It was. observed that 
retrenchment compensation was intended 
to give the workmem some relief and to 
soften the rigour of hardship which re~- 
trenchment. brings: in its. wake. when the 
retrenched workman is suddenly and. 
without his. fault thrown on the streets, 
to face the grim problem of unemploy- 
ment. It was also observed that the 
workman naturally expects: and looks for- 
ward to security of service spread over 
a long period, but retrenchment destroys 
his. expectations. The object. of retrench- 
ment compensation is therefore to give 
retrenched 
employee to enable him: to tide: over the 
period of unemployment. Loss. of ser- 
vice due to closure: stands. on. the same. 
footing as loss of service due to retrench- 
ment, for in both cases, the employee is: 
thrown. out of employment suddenly. and 
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' for no fault of his and the hardships 
which he'has to face are, whether un- 
employment is the result of retrenchment 
or closure of business, the same.” 


13. In case of retrenchment only a 
specified number of workmen lose their 
employment while in closure all the 
workmen become unemployed. 


14. By Amending Act 32 of 1972 
S. 25FF4 was inserted in Chap. VA of 
the Act providing for the giving by the 
employer of 60 days’ prior notice to the 
appropriate Government of his intention 
to close down any undertaking. Failure 
to do so entailed a liability to be punish~ 
ed under S. 30A inserted in the Act by 
the same Amending Act. 

15. Chapter VB was inserted in the 
Act by Amending Act 32 of 1976 with 
effect from the 5th March, 1976. Under 
S. 25K the provisions of this Chapter 
were made applicable to comparatively 
bigger industrial establishments in which 
not less than 300 workmen were employ= 
ed. Only three kinds of industries were 
roped in for the purpose of the rigour 
of the law provided in Chap. VB by 
defining “industrial establishment” fn 
Cl. (a) S. 25L to mean :— š 

"ü) a factory as defined in clause (m} 
of S. 2 of the Factories Act, 1948; 

(ii) a mine as defined in clause ` (i) of 
sub-sec. (1) of S. 2 of the Mines Act, 
1952; or 

(iii) a plantation as defined in clause (£) 
of S. 2 of the Plantations Labour Act, 
1951.” 

16. Section 25M dealt with the impo- 
sition of further restrictions in the mat- 
ter of lay-off. Section 25N provided for 
conditions precedent to retrenchment of 
workmen. In these cases the vires of 
neither of the two sections was attacked. 
Rather, a contract was made between the 
said provisions with those of S. 25-O to 
attack the latter. The main difference 
pointed out was that in sub-sec. (3) of 
S. 25M the authority while granting or 
refusing permission to the employer to 
lay-off was required to record reasons in 
writing and in sub-sec. (4) a provision 
was made that the permission applied for 
shall be deemed to have been granted on 
the expiration of the period of two 
months, The period provided in sub- 
sec. (4) enjoins the authority to pass the 
order one way or the other within. the 
said period. Similarly in sub-sec. (2) of 
S. 25N reasons are required to be record- 

ed in- writing for grant or refusal of the 
permission for retrenchment and the 
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provision for deemed permission was 
made in sub-sec. (3) on the failure of the 
governmental authority to communicate 
the permission or the refusal within “a 
period of three months. 


17. We must now read S. 25-O the 
impugned provision in full :— 


“(1) An employer who intends to close 
down an undertaking of an industrial 
establishment to which this Chapter ap- 
plies shall serve, for previous approval at 
least ninety days before the date on 
which the intended closure is to become 
effective, a notice, in the prescribed man~ © 
ner, on the appropriate Government sta- 
ting clearly the reasons for the intended 
closure of the undertaking: 


Provided that nothing in this section 
shall apply to an undertaking set up for 
the construction of buildings, bridges, 
roads, canals, dams or for other construc~ 
tion work. 


(2) On receipt of a notice under sub« 
sec, (1) the appropriate Government may, 
if it is satisfied that the reasons for the 
intended closure of the undertaking are 
not adequate and sufficient or such 
closure is prejudicial to the public inter- 
est, by order, direct the employer not to 
close down such undertaking. 

(3) Where a notice has been served on 
the appropriate Government by an emplo- 
yer under sub-sec. (1) of S. 25FFA and 
the period of notice has not expired at 
the commencement of the Industrial Dis- 
putes (Amendment) Act, 1976, such 
employer shall not close down the under- 
taking but shall, within a period of fifteen 
days from such commencement, apply ta 
the appropriate Government for permis~ 
sion to close down: the undertaking. 

(4) Where an application for permission 
has been made under sub-sec. (3) and the 
appropriate Government does not com-« 
municate the permission or the refusal 
to grant the permission to the employer 
within a period of two months from the 
date on which the application is made, 
the permission applied for shall be deem- 
ed to have been granted on the expiration 
of the said period- of two months. 

(5) Where no application for permis« 
sion under sub-sec. (1) is made, or where 
no application for permission under sub= 
sec. (3) is made within the period speci~ 
fied therein or where the permission for 
closure has been refused, the closure of 
the undertaking shall be deemed to be 
illegal from the date of closure and the 
workman shall be entitled to all the bene- 
fits under any law for the time being in 
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force as if no notice had been given 2 
him. 

(6) Notwithstanding anything contain 
ed in sub-sec. (1) and sub-sec. (3), thea 
appropriate Government may, if it 5 
satisfied that qwing to such exception: 
circumstances as accident in the under- 


taking or death of the employer or tke: 


like it is necessary so to do, by orde, 
direct that the provisions of sub-sec. (1) 
or sub-sec, ‘(3) shall not apply in rel= 
tion to such undertaking for such period 
as may be specified in the order. 

(7) Where an undertaking is approved 

or permitted to be closed down undzr 
sub-section (1) or sub-section (4), every 
workman in the said undertaking who h:s 
been in continuous service for not les 
than one year in that undertaking imm=> 
diately before the date of application far 
permission under this section shall be 
entitled to notice and compensation =s 
specified in S. 25N as if the said work- 
man had been retrenched under that sei- 
tion.” 
Special provision as to the restarting =f 
an undertaking closed down before tke 
commencement of the Amending Act 2 
of 1976 was made in S. 25P. Whether 
the said provision is constitutionally val 
or invalid does not fall for determinatica 
in these cases. What is, however, zf 
some importance to point out is that on_y 
on the existence of the four situatiors 
mentioned in clauses (a) to (d) of S. 2&2 
the undertaking could be directed to BS 
restarted within such time (not being less 
than one month from the date of tha 
order) as may be specified in the order. 
Sec. 25-O provides for penalty for la- 
off and retrenchment without previows 
permission and S. 25-R deals with tka 
question of imposition of penalty fer 
closure under certain circumstance, 
Sec. 25-R reads as follows :— 


"(1) Any employer who closes down = 
undertaking without complying with tk> 
provisions of sub-sec. (1) of S. 25-O shal 
be punishable with imprisonment for a 
term which may extend to six months, 
or with fine which may extend to fixe 
thousand rupees, or with both. 


(2) Any employer, who contravenes a 
direction given under sub-sec. (2) of Sec- 
tion 25-O or Sec. 25-P, shall be punisk- 
able with imprisonment for a term which 
may extend to one year, or with fire 
which may extend to five thousand rupees, 
or with both, and where the contraver= 
tion is a continuing one, with a further 
fine which may extend. to two thousanzl 
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rupees for every day during which the 
contravention continues after the convic- 
tion. 


(3) Any employer who contravenes the 
provisions of sub-sec. (3) of S. 25-O shall 
be punishable with imprisonment for a 
term which may extend to one month, or 
with fine which may extend to one 
thousand rupees, or with both.” 


18. Let us now analyse the provisions 
of S. 25-O. Sub-sec. (1) requires 90 days 
notice to the appropriate Government for 
previous approval of the intended closure. 
Our attention was drawn to the Bombay 
Industrial Rules and the form prescribed 
therein for the filing of an application for 
permission to close down an undertaking. 
A very comprehensive history of the 
undertaking and many facts and figures 
in relation thereto, apart from the reasons 
to be stated for the intended closure of 
the undertaking, are required to be given 
in the application form. Under sub-sec- 
tion (2), if in the opinion of the appro- 
priate Government, the reasons for the 
intended closure are not adequate and 
sufficient or if the closure is prejudicial 
to the public interest, permission to close 
down may be refused. The reasons given 
may be correct, yet permission can be 
refused if they are thought to be not ade- 
quate and sufficient by the State Govern- 
ment. No reason is to be given in the 
order granting the permission or refusing 
it. The appropriate Government is not 
enjoined to pass the order in terms of 
sub-sec. (2) within 90 days of the period 
of notice. Sub-section (3) is a special 
provision in respect of an undertaking 


, where an employer had given a notice 


under S, 25-FFA (1) before the commence- 
ment of Act 32 of 1976. In that event he 
fs required to apply within a certain 
period for permission to close down an! 
undertaking. Under sub-sec. (4) in a case’ 
covered by sub-sec. (3) it is incumbent 
upon the Government to communicatel 
the permission or the refusal within a 
period of two months, otherwise the per-| 
mission applied for shall be deemed to! 
have been granted. Sub-section (5) brings! 
about the real object of the impugned pro-. 
visions by stating that the closure of the’ 
undertaking shall be deemed to be illegal 
from the date of the closure if the under- 
taking has been closed down without 
applying for permission under sub-sec. (1) 
or sub-sec. (3) or where the permission 
for closure has been refused. In that 
event the warkman shall be entitled to 
all the benefits under any law for the 
time being in force as if no notice had 


| 
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been given to him. -It is to be noticed that 
sub-sec. (5) does not say as to whether 
the closure will be illegal or legal in casa 
a notice under sùb-s. (1) has been given 
by the employer but in absence of any 
communication from the Government 
within a period of 90 days granting or 
refusing permission, the employer closes 
down the undertaking on the expiry of 
the said period. Sub-section (6) postulates 
that there may be a sudden closure of an 
undertaking due to some exceptional cir- 
cumstances as accident in the undertaking 
or death’ of the employer or the like. In 
such a situation the appropriate Govern- 
ment is empowered to direct that the pro- 
visions of sub-sec. (1) or sub-sec. (3). shall 
not apply in relation to such undertaking 
for such period as may be specified in the 
order. Under sub-sec. (7) - where’ an 
undertaking is approved or permitted to 
be closed down, then the workman be~ 
comes entitled to notice and compensa- 
tion as specified in S. 25-N as if the said 
workman had been retrenched under that 
section. In other words requirement ‘of 
S. 25-N is to be complied with. on the 
grant of the permission to ‘close. 


19. Section 25-R while providing for 
awarding of punishment to an employer 
who closes down an undertaking without 
complying with the provisions of sub-sec~ 
tion (1) of S. 25-O or who contravenés a 
direction given under S. 25-O (2) is silent 
on the question of entailing any penal 
consequences in case where an employer 
had applied for permission under sub-sec~ 
tion (1) of S.. 25-O but the Government 
had failed to communicate its order to him 
within a period of 90 days and the under- 
‘taking is closed down on the expiry of 
the said period. 


20. We propose first to briefly disposa 
of the two extreme contentions .put for- 
ward on either side as to. the nature of 
the alleged right to close down a busi-~ 
ness. If one does not start a business at 
all, then, perhaps, under no: circumstances 
he can be compelled to start one. Such 
a negative aspect of. a right to, carry on a 
business may be equated with the nega- 
tive aspects of the right embedded in the 
concept of the right to freedom of speech, 
to form an association or to acquire or 
hold property. Perhaps under no circum~ 
stances a person can be ‘compelled to 
speak; to form an association or to ac« 
quire or hold a property. But by im-« 
posing reasonable restrictions he can be 
compelled. not to speak: not to form an 
association or not to acquire or hold pro- 
perty. Similarly, as held by this Court 
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in Cooverjee B. Bharucha v. Excise Com- 
missioner and the Chief Commr., Ajmer, 
(1954 SCR 873 : (AIR 1954 SC 220); Naren- 
dra Kumar v. Union of India, (1960) 2 
SCR 375 : (AIR 1960.SC 430) total pro- 
hibition of business is possible by putting 
reasonable restrictions within the mean- 


.ing of Art. 19 (6) on the right to carry on 


the business. But as pointed out at 
page 387 (of SCR): (at p. 437 of AIR) in 
the case of. Narendra. `Kumar (supra): 


“The greater the restriction, the-more the 
need for strict scrutiny by the Court” and 
then it is said further :— 


“In applying the test of reasonableness, 
the Court has to consider the question in 
the background. of the facts and circum- 
stances under which the order was made, 
taking into account the nature of the evil 
that was. sought to be remedied: by such 
law, the ratio. of the harm caused to in- 
dividual citizens. by the proposed remedy, 
to the beneficial effect reasonably expect- 
ed to. result to the general public. It will 
also be necessary to consider in that con- 
nection whether the restraint caused. by 
the law is more ‘than was necessary in the 
interests of the general public,” 


But thai as. pointed out by: this: Court in 
Hatisingh’s case (supra) the right to: close 
down a business is an integral part of the 
right to carry it on.. It is not. quite correct 
to say that a right to close down a busi- 
hess can be equated. or placed at par as 
high as. the right not to start and -carry 
on. a business at. all. The extreme pro- 
position urged on behalf of the employers 
by equating the two rights. and. placing 
them at par is not quite apposite and 
sound. Equally so, or rather, more em- 
phatically we do-reject the extreme: con- 
tention. put forward on behalf of the 
Labour Unions that right to. close down a 
business is not an integral part. of the 
right to carry on a business; but it is a 
right appurtenant to the ownership of the 
property or that it is not a fundemental 
right at all. It is wrong to. say that an 
employer has. no right to close down a 
business once he starts it. If he has such 
a right, as obviously he has, it cannot but 
be a fundamental right embedded in the 
right to. carry on any business guaranteed 
under Art. 19 (1) (g) of the Constitution.|. 
In one sense: the right does appertain to 
property.. But such a, faint overlapping 
of the right to property engrafted in Arti- 
cle 19, (t). (f). or Art. 31 must not be: allow- 
ed to cast any shade or eclipse on the 
simple. nature. of he right as. aoea 


above. .. 
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21. We now proceed to examine whe- 
ther the restriction imposed under the im- 
pugned law are reasonable within the 
meaning of Art. 19 (6). This is un- 
doubtedly on the footing, as held by us 
above, that the right to close a business 
is an integral part of the fundamental 
right to carry on a business. But as no 
right is absolute in its scope, so is the 
nature of this right. It can certainly be 
restricted, regulated or controlled by law 
in the interest of the general public. 

22. On behalf of the petitioners, the 
restrictions imposed by the impugned law 
are said to be unreasonable because— 

(i) Section 25-O does not require giving 
of reasons in the order. 


(ii) No time limit is to be fixed while 
‘refusing permission to close down. 

(iii) Even if the reasons are adequate 
and sufficient, approval can be denied in 
the purported public interest of security 
of labour. Labour is bound to suffer be- 
cause of unemployment brought about in 
almost every case of closure. 


tv) It has been left to the caprice and 
whims of the authority to decide one way 
er the other. No guidelines have been 
‘piven. 

(v) Apart from the civil liability which 
is to be incurred under sub-see. (5), the 
closure, however compulsive it may be, 
if ‘brought about against the direction 
‘given under sub-sec. (2) is visited with 
penal consequences as provided in Sec- 
tion 25-R. 

(vi) There is no deemed provision as to 
the. according of approval in sub-sec. (2) 
as in sub-see. (4). 

(vii) Refusal to accord approval would 
merely mean technically that the business 
continues but a factory owner cannot be 
compelled to carry on the business and 
go on with the production and thus one 
of the objectives sought to be achieved by 
‘this provision cannot be achieved. 

(viii) There is no provision of appeal, 
revision or review of the order even after 
sometime, 

(ix) The employer is compelled to resort 
‘to the provisions of Section 25-N only 
after approval of the closure. 


(x) Restriction being much more exces- 
sive than is necessary for the achieve- 
ment of the object is highly unreasonable, 

(xi) There may be several other 
methods to regulate and restrict the right 
of closure by providing for extra com- 
pensation over and above the- retrench- 
. Ment compensation if the closure is found 
to be mala fide and unreasonable, 
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(xii) To direct the employer not to 
close down is altogether a negation of 
the right to close. It is not regulatory. 

(xiii) If carrying on any business is 
prohibited in public interest, a person can 
do another business. But to prohibit the 
closure of a running business is destruc- 
tion of the right to close. 


(xiv) That reasons should be adequate 
and sufficient from whose points of view 
is not indicated in the Statute. 


(xv) The reasonableness of the impugn- 
ed restrictions must be examined both 
from procedural and substantive aspects 
of the law. Sub-sec. (2) of Section 25-O 
does not make it obligatory for any higher 
authority of the Government to take a 
decision. It may be taken even by a 
lower officer in the hierarchy. 
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23. On behalf of the respondents and 
the interveners all the above arguments 
were combated and it was asserted that 
the restriction imposed is reasonable in 
the interest of the general public. The 
dominant interest was of labour but the 
other interests are also protected by the 
restriction, such as, interest of ancillary 
industry and preventing fall in produc- 
tion of a particular commodity which may 
affect the economic growth. The applica- 
tion form requires the employer applying 
for permission to close down to give such 
comprehensive and detailed information 
that it will enable the appropriate Gov- 
ernment to take appropriate decisions in 
appropriate cases. It was also urged 
that the word “Socialist” has been added 
in the Preamble of the Constitution by the 
Forty Second amendment and the tests 
of reasonableness, therefore, must change 
and be necessarily different from the 
dogmatic and stereo-type tests laid down 
in the earlier decisions of this Court. 
Apart from invoking the bar of Art. 31-C 
in terms, it was also urged that the spirit 
behind the said Article for the progress 
of the law meant for social justice has 
got to be kept in view while judging the 
reasonableness of the restriction in the 
light of its endeavour to advance the 
directive principles enshrined in Part IV 
of the Constitution. In order to over- 
come the various obvious lacunae in the 
section, we were asked, by a rule of con- 
struction, to read down the section and 
save its constitutionality. It was urged 
that successive applications -can be made 
on the change of a situation. No amount 
of compensation can be a substitute for 
the preventive remedy of the evil of un- 
employment. . 
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24. We now proceed to deal with the 
rival contentions. But before we do so, 
we may make some general observations. 
Concept of socialism or a socialist state 
has undergone changes from. time to time, 
from country to country and from think- 
ers to thinkers. But some basic concept 
still holds the field. In the case of Aka~ 
dasi Padhan v. State of Orissa, 1963 Supp 
(2) SCR 691 : (AIR 1963 SC 1047) the ques- 
tion for consideration was whether a law 
creating a State monopoly is valid under 
the latter part of Art. 19 (6) which was 
introduced by the (First Amendment) Act, 
1951. While considering that question, it 
was pointed out by Gajendragadkar J., 
as he then was, at page 704 (of SCR): 
(at p. 1053 of AIR) :— 


“With the rise of the philosophy of 
Socialism, the doctrine of State owner- 
ship has been often discussed by political 
and economic thinkers. Broadly speak- 
ing, this discussion discloses a difference 
fn approach. To the socialist, nationali- 
sation or State ownership is a matter of 


principle and its justification is the gene- 


ral notion of social welfare. To the 
rationalist, nationalisation or State owner- 
ship is a matter of expediency dominated 
by considerations. of economic efficiency 
and increased output of production. This 
latter view supported nationalisation only 
when it appeared clear that State owner- 
ship would be more efficient, more 
economical and more productive. The 
former approach was not very much in- 
fluenced by these considerations, and 
treated it a matter of principle that all 
important and nation-building industries 
should come under State control. The 
first approach is doctrinaire, while the 
second is pragmatic. 
on the general ground that all national 
wealth and means of producing it should 
come under national control, whilst the 
second supports nationalisation only on 
grounds of efficiency and increased out- 
put. ” 

The difference pointed out between the 
doctrinaire approach to the problem of 
socialism and the pragmatic one is very 
apt and may enable the courts to lean 
more and more in favour of nationalisa- 
tion and State ownership of an industry 
after the addition of the word ‘Socialist’ 
in the Preamble of the Constitution. But 
|so long as the private ownership of an 
industry is recognised and governs an 
overwhelmingly large proportion of our 
economic structure, is it possible to say 
that principles of socialism and social 


justice can be pushed to such an extreme . 
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so as to ignore completely or to a very 
large extent the interests of another sec- 
tion of the public namely the private 
owners of the undertakings ? Most of the 
industries are owned by limited com- 
panies in which a number of shareholders, 
both big and small, holds the shares, 
There are creditors and depositors and 
various other persons connected with or 
having dealings with the undertaking. 
Does socialism go to the extent of not 
looking to the interests of all such per- 
sons? In a State owned undertaking the 
Government or the Government company 
is the owner. If they are compelled to 
close down, they, probably, may protect 
the labour by several other methods at 
their command, even, sometimes at the 
cost of the public exchequer. It may not 
be always advisable to do so but that is a 
different question. But in a private sec- 
tor obviously the two matters involved in 
running it are not on the same footing. 
One part is the management of the busi- 
ness done by the owners or their re- 
presentatives and the other is running 
the business for return to the owner not 
only for the purpose of meeting his liveli- 
hood or expenses but also for the purpose 
of the growth of the national economy by 
formation of more and more capital. Does 
it stand to reason that by such rigorous 
provisions like those contained in the im- 
pugned sections all these interests should 
be completely or substantially ignored ? 
The questions posed are suggestive of the 
answers. 


25. In contrast to the other provisions, 
S. 25-O (2) does not require the giving of 
reasons in the order. In two of the im- 
pugned orders communicated to the peti- 
tioners, Excel Wear and Acme Manufac- 
turing Co. Ltd., it is merely stated that 


_the reasons for the intended closure are 


prejudicial to public interest suggesting 
thereby that the reasons given by the em- 
ployers are correct, adequate and suffi- 
cient, yet they are prejudicial to the pub- 














it would be generally sO. 
rest of labour for the time being is bound 
to suffer because it makes a worker un- 
employed. Such a situation as far as 
reasonably possible, should be prevented. 
Public interest and social justice do re- 
quire the protection of the labour. But 
it is reasonable to give them protection 
against all unemployment after affecting 
the interests of so many persons interest- 
ed and connected with the management 
apart from the employers. Is it pos 
sible to compel the employer to manag 
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[the undertaking even when they do rot 
find it safe and practicable to manage tre 
affairs? Can they be asked to go mn 
facing tremendous difficulties of manage- 
ment even at the risk of their person a-d 
property ? Can they be compelled to =o 
on incurring losses year after year? As 
we have indicated earlier, in S. 25-FIF 
retrenchment compensation was allowed 
in cases of closure and if -closure was c2- 
casioned on account of unavoidable c2- 
cumstances beyond the control of the em- 
ployer a ceiling was put on the amotnt 
of compensation under the proviso. ‘The 
Explanation postulates the financial diji- 
culties including financial losses or 2- 
cumulation of undisposed stocks etc. as 
the closing of an undertaking on accotnt 
of unavoidable circumstances beyond the 
control of the employer but by a deem- 
ing provision only the ceiling in the 
matter of compensation is not made gD- 
plicable to the closure of an undertaking 
for such reasons. In 1972 by insertion of 
S. 25-FFA in Chapter V-A of the Act, an 
employer was enjoined to give notice io 
the Government of an intended closuze. 
But gradually the net was cast too wide 
and the freedom of the employer tighten- 
ed to such an extent by introduction f 
the impugned provisions that it has come 
to a breaking point from the point of view 
of the employers. As in the instant cas:s, 
so in many others, a situation may arse 
both from the point of view of law and 
order and the financial aspect that ‘the 
employer finds it impossible to carry’ an 
the business any longer. He must not be 
allowed to be whimsical or capricious in 
the matter ignoring the interest of the 
labour altogether. But that can probally 
be remedied by awarding different sles 
of compensation in different situatio-s. 
It is not quite correct to say that because 
compensation is not a substitute for the 
remedy of prevention of unemployment, 
the latter remedy must be the only oze. 
If it were so, then in no case closure can 
be or should be allowed. In the thd 
case namely that of Apar Private Ltd. he 
Government has given two reasons, both 
of them being too vague to give any exet 
idea in support of the refusal of permis- 
sion to close down. It says that ‘he 
reasons are not adequate and sufficient 
(although they may be correct) and tiat 
the intended closure is prejudicial to -ne 
.. public interest. The latter reason will 3e 
universal in all cases of closure. ‘Fhe 
former demonstrates to what extent “ne 
order can be unreasonable. If the reasens 


given by the petitioner in great detail za 
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correct, as the impugned order suggests 
they are, it is preposterous to say that 
they are not adequate and sufficient for a 
closure. Such an unreasonable order was 
possible to be passed because of the un- 
reasonableness of the law. Whimsically 
and capriciously the authority can refuse 
permission to close down. Cases may be 
there, and those in hand seem to be of 
that nature, where if the employer acts 
according to the direction given in the 
order he will have no other alternative 
but to face ruination in the matter of per- 
sonal safety and on the economic front. 
If he violates it, apart from the civil 
liability which will be of a recurring 
nature, he incurs the penal liability not 
only under S. 25-R of the Act but under 
many other Statutes. 


/ 

26. We were asked to read in S. 25-0 (2) 
that it will be incumbent for the au- 
thority to give reasons in his order and 
we were also asked to cull out a deeming 
provision therein. If the Government 
order is not communicated to the emplo- 
yer within 90 days, strictly speaking, the 
criminal liability under S. 25-R may not 
be attracted if on the expiry of that period 
the employer closes down the under- 
taking. But it seems the civil liability 
under S. 25-0 (5) will come into play 
even after the passing of the order of re- 
fusal of permission to close down on the 
expiry of the period of 90 days. Intrinsi- 
cally no provision in Chap. V-B of the 
Act suggests that the object of carrying 
on the production can be achieved by the 
refusal to grant permission although in 
the Objects and Reasons of the Amending 
Act such an object seems to be there, 
although remotely, and secondly it is 
highly unreasonable to achieve the object 
by compelling the employer not to close 
down in public interest for maintaining 
the production. ` 


27. The order passed by the authority 
is not subject to any scrutiny by any 
higher authority or tribunal either in ap- 
peal or revision. The order cannot be re- 
viewed either. We were again asked to 
read into the provisions” that successive 
applications can be made either for re- 
view of the order or because of the 
changed circumstances, But what will 
the employer do even if the continuing 
same circumstances make it impossible 
for him to carry on the business any 
longer? Can he ask for a review ? 


28. Again, by interpretation we were 
asked to say that steps under S. 25-N can 
be taken simultaneously when a notice 
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under S. 25-O (1) is given. Firstly, the 
language of sub-sec. (7) does not warrant 
this construction. The action of giving 
notice and compensation in accordance 
with S. 25-N is to be taken when an 
undertaking is approved or permitted to 
be closed down and not before that. Se- 
condly, it is not practicable- to give three 
months notice in writing or wages for the 
said period in lieu of notice or to pay the 
retrenchment compensation in advance as 
required by S. 25-N before the employer 
gets an approval from the Government. 


29. It is not always easy to strike a 
balance between the parallel and con- 
flicting interests. Yet it is not fair to-un- 
reasonably tilt the balance in favour of 
one interest by ignoring the other. Mr. 
Nadkarni relied upon the following pas- 
sage of Frankfurter J., while expressing 
his view on “Balance of Interest” :— 


“I cannot agree in treating what is 
essentially a problem of striking balance 
between the competing interest as an 
exercise in absolutes.” 


Learned counsel also referred to a note 
on ‘Government and liberty’ from ‘Para« 
doxes of Legal Science’ by Benjamin Car- 
dozo which is to the following effect :— 


“As the social conscience is awakened, 
the conception of injury is widened and 
insight into its cause is deepened the 
area of restraint is therefore increased.” 
Nobody can have a quarrel with these 
basic principles however high sounding or 
unreasonable they may appear to be on 
their face. But yet no jurisprudence of 
any country recognizes that the concept 
of injury is widened and the area of re- 
straint is broadened to an extent that it 
may result in the annihilation of the per~- 
son affected by the restraint. 


30. In case of fixation. of minimum 
wages the plea of the employer that he 
has not got the capacity to pay even 
minimum wages and, therefore, such a 
restriction on his right to carry. on the 
business is unreasonable has been re- 
peatedly rejected by this Court to wit 
U. Unichoyi v. State of Kerala, (1962) 1 
SCR 946 : (AIR 1962 SC 12). But this 
principle, rather in contrast,- illustrates 
the unreasonableness of the present im- 
pugned law. Nobody has got a right to 
carry on the business if he cannot pay 
even the minimum wages to the labour. 
He must then retire from business. But 
to tell him to. pay and not to retire even 
if he cannot pay is pushing the matter to 
an extreme. In some cases of this Court, 
to wit Pipraich Sugar Mills Ltd. v, 
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Pipraich Sugar Mills Mazdoor Union, 1956 
SCR 872 : (AIR 1957 SC 95) it has been 
opined that where the industry had been 
closed and the closure was real and bona 
fide, there cannot be an industrial dis- 
pute after closure. At page 881 (of SCR): 
(at p. 100 of AIR) Venkatarama Ayyar J., 
has said :— 

“Therefore, where the business has been 
closed and it is either admitted or found 


that the closure is real and bona fide, any ` 


dispute arising with reference thereto 


would, as held in K. N. Padmanabha 
Ayyar v. State of Madras* (supra), fall 
outside the purview of the Industrial Dis- 


putes Act. And that will a fortiori be so,- 


if a dispute arises — if one such can be 
conceived — after the closure of the busi- 
ness between the quondam employer and 
employees.” i 

But the observations at page 882 (of SCR): 
(at p. 101 of AIR) indicate that if the dis- 
pute relates to a period prior to closure 
it can be referred for adjudication even 
after closure. The very apt observations 
are to the following effect :— 


“If the contention’ of the appellant is 
correct, what is there to prevent an em~ 
ployer who intends, for good and commer- 
cial reason, to close his business from 
indulging on a large scale in unfair labour 
practices, in victimisation and in wrong- 
ful dismissals, and escaping the conse- 
quences thereof by closing down the in- 
dustry? We think that on a true con- 
struction of S. 3, the power of the State 
to make a reference under that section 
must be determined with reference not 
to the date on ‘which it is made but to 
the date on which the right which is the 
subject matter of the dispute arises, and 
that the machinery provided under the 
Act’ would be available for working out 
the rights which had accrued prior to the 
dissolution of the business.” 

It would thus be seen that in the matter 
of giving appropriate and reasonable re~ 
lief to the labour even after the closure 


of the business the facts which were in. 


existence prior to it can form the subject 
matter of an industrial dispute. Even 
assuming that strictly speaking all such 
matters cannot be covered in view of the 
decisions of this Court we could under- 
stand a provision of law for remedying 


these drawbacks. The law may provide 


to deter the reckless, unfair, unjust or 
mala fide closures. But it is not for us 
to suggest in this Judgment what should 
be a just and reasonable method to do so, 


* Reported in (1954) 1 Lab LJ 469 (Mad), 
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What we are concerned with at the pre- 
sent juncture is to see whether the law as 
enacted suffers from any vice of exces- 
sive and unreasonable restriction. In our 
opinion it does suffer. 


31. The reasonableness has got to’ be ` 


tested both from the procedural and sub- 
stantive aspects of the law. In the cese 
of State of Bihar v. K. K. Misra, (1970° 3 
SCR 181: (AIR 1971 SC 1667) it has been 
said at page 196 (of SCR): (at p. 1675 of 
AIR) :—. 


“As observed in Dr. Khare v. State of 
Delhi, 1950 SCR 519 : (AIR 1950 SC 2.1) 
and reiterated in V. G. Row’s case, 1652 
SCR 597: (AIR 1952 SC 196) that in ecn- 
sidering reasonableness of laws imposing 
restrictions on fundamental rights both 
substantive and procedural aspects of fhe 
law should be examined from the point 
of view of reasonableness and the tast 
of reasonableness wherever prescrited 
should be applied to each individual 
statute impugned and no abstract starnd- 
ard or general pattern of reasonable- 
ness can be laid down as applicable to 
all cases. It is not possible to formulate 
an effective test which would enable ihe 
court to pronounce any particular restric- 
tion. to be reasonable or unreasonable per 
se, All the attendant circumstances must 
be taken into consideration and one can- 
not dissociate the actual contents of -he 
restrictions from the manner of their 
imposition or the mode of putting thəm 
into. practice.” 


32. It is no doubt true that Chapter 
VB deals with certain comparatively 
bigger undertakings and of a few ty es 
only. But with all this difference it as 
not made the law reasonable. It may be a 
‘\reasonable classification for saving the 
law from violation of Article 14 but cer- 
tainly it does not make the restriction 
reasonable within the meaning of Acti- 
‘ele 19 (6). - Similarly the interest of ancil- 
lary industry cannot be protected by 
compelling an employer to carry on the 
industry although he is incapacitated to 
do so. All the comprehensive and de- 
tailed information given in the applica- 
tion forms are of no avail to the employer 
if the law permits the authority to pass 
a cryptic, capricious, whimsical and one 
sided order. 

33. Mr. Deshmukh relying upon the 
decision of this Court in the case of 
-Akadasi Padhan (AIR 1963 SC 1047) 
(supra) urged that there will be presump-~ 
tion of reasonableness in a legislation of 
this kind, But reliance upon this prin- 
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ciple enunciated in the case of State 
Monopoly of Kendu leaves seems to be 
misconceived. Gajendragadkar J., point- 
ed out at page 704 (of 1963 Supp (2) SCR) i 
(at p. 1053 of AIR 1963 SC) :— 


“The amendment made by the Legisla< 
ture in Art. 19 (6) shows that according 
to the Legislature, a law relating to the 
creation of: State. monopoly should be re- 
sumed to be in the interests of the gene- 
ral public. Article 19 (6) Gi) clearly shows 
that there is no limit placed on the power 
of the State in respect of the creation of 
State monopoly.” 

This proposition cannot be pressed into 
service in a case of the kind which we are 
dealing with. 


34. Mr. Deshmukh’s argument that a 
right to close down a business is a right 
appurtenant to the ownership of the pro-' 
perty and not an integral part of the right 
to carry on the business is not correct. | 
We have already said so. The properties 
are the undertaking and the business as- 
sets invested therein. The owner cannot 
be asked to part with them or destroy 
them by not permitting him to close down 
the undertaking. In a given case for his 
mismanagement of the undertaking re- 
sulting in bad relationship with the lab- 
our or incurring recurring losses the 
undertaking may be taken over by the 
State. That will be affecting the pro- 
perty right with which we are not con- 
cerned in this case. It will also be con- 
sistent with the object of making India a 
Socialist State, But not to permit the em- 
ployer to close down is essentially an 
interference with his fundamental right 
to carry on the business. 


_ 35. On the basis of the decision of this 
Court in State of Gujarat v. Shri Ambica 
Mills Ltd., Ahmedabad, (1974) 3 SCR 760: 
(AIR 1974 SC 1800), it was urged that 
even if there is a violation by impugned 
law of the fundamental right guaranteed 
under Art. 19 (1) (g) and not saved by 
Cl. (6) thereof, the said right has been 
conferred only on the citizens of India 
and not. upon the corporate bodies like a 
company. Counsel submitted that the 
company cannot challenge the law by a 
writ petition merely by making a share- 
holder join it. Nothing of the kind was 
said by Mathew J., who spoke for the 
Court in the above case. The question 
which was posed at page 773 (of SCR): (at 
p. 1307 of AIR) was whether a law which 
takes away or abridges- the fundamental 
right of citizens “under Art. 19 (1) (£) 
would be void and, therefore, non est as 
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respects non-citizens. On a consideration 
of a number of authorities of this Court 
the principle which was culled out and 
applied in the case of Ambica Mills (supra) 
at page 780 (of SCR): (at pp. 1311-12 of 
AIR) is in these words— “For our pur- 
pose it is enough to say that if a law is 
otherwise good and does not contravene 
any of their fundamental rights, non- 
citizens cannot take advantage of the 
voidness of the law for the reason that it 
contravenes the fundamental right of 
citizens and claim that there is no law at 
all.” Contrary to the above submission 
there are numerous authorities of this 
Court directly on the point. A reference 
to the case of Bennet Coleman & Co. Ltd. 
v. Union of India (1973) 2 SCR 757: (AIR 
1973 SC 106) will be sufficient. Follow- 
ing the decision of this Court in Rustom 
Cavasjee Cooper v. Union of India (1970) 
3 SCR 530: (AIR 1970 SC 564) it was 
held that if a shareholder’s right is im- 
paired the State cannot impair the right 
of the shareholders as well as of the com- 
pany and the Court can strike down the 
law for violation of a fundamental right 
guaranteed only to the citizens if the 
challenge is by. the company as well as 
the shareholder. Referring to the bank 
nationalisation case it is said at page 773 
(of SCR): (at p. 115 of AIR) by Ray J., 
as he then was:— 


“A shareholder is entitled to protection 

of Art. 19. That individual right is not 
lost by reason of the fact that he is a 
` shareholder of the company. The Bank 
Nationalisation case (supra) has establish- 
ed the view that the fundamental rights 
of shareholders as citizens are not lost 
when they associate to form a company. 
When their fundamental rights as share- 
holders are impaired by State action their 
rights as shareholders are protected. 
The reason is that the shareholders’ 
rights are equally and necessarily affect- 
ed if the rights of the company are 
affected.” 
Excel Wear is a partnership concern. 
The partners in the name of the firm can 
challenge the validity of the law. In 
each of the other two petitions, as already 
stated, a shareholder has joined with the 
company to challenge the law. The 
contention of Mr. Ramamurthi, therefore, 
must be rejected. 

36. Now we proceed to consider whe- 
ther the law is saved by Art. 31-C ofthe 
Constitution. This point, as indicated 
earlier, was just- touched in passing by 
other counsel. But Mr. Ramamurthi en- 
deavoured to advance a -full-dressed 
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argument on this aspect of the matter, 
His submission was that Art. 31-C insert- 
ed in the Constitution by the (Twenty- 
fifth Amendment) Act, 1971 as amended 
by the (Forty-second Amendment) Act, 
1976 makes the law beyond the pale of 
challenge on the ground of violation of 
Art. 19. 

37. Mr. Ramamurthi’s argument pro« 
ceeds thus. A declaration of Emergency 
on the ground of external danger was 
made by the President in 1971. While 
the imposition of external Emergency 
was in force, internal Emergency was 
also imposed on June 25, 1975. The 
Emergency — both external and internal, 
was lifted on March 21, 1977. Art. 31-C, 
as originally inserted read as follows:— 


“Notwithstanding anything contained 
fm Art. 13, no law giving effect to the 
policy of the State towards securing the 
principles specified in Cl. (b) or Cl. (c) 
of Art. 39 shall be deemed to be void on 
the ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Art. J4, Art. 19 or Art. 31 

(We have omitted from this quota- 
tion that part of Art. 31-C which was 
declared void by majority decision in the 
case of Kesavananda Bharati Sripada~ 
galavaru v. State of Kerala (1973) Suppl 
3 SCR 1: (AIR 1973 SC .1461). 


The Forty-second Amendment made the 
application of the Article more compre~ 
hensive by substituting the words “all or 
any of the principles laid down in 
Part-IV” in place of the words “the prin= 
ciples specified in Cl. (b) or Cl. (c) of 
Art. 39.” A feeble attempt in the first 
fnstance was made to show that the im- 
pugned law was covered by Cl. ‘(b) or 
Cl. (c) of Art. 39. But this attempt could 
not be pursued with any force or suc- 
cess. What was, however, strenuously. 
contended was that surely the law is for 
giving effect to the policy of the State 
towards securing the principles laid down 
in Arts. 39 (1), 41 and 43 of Part-IV and 
thus within the ambit of the amended 
Art. 31-C. No attack on the validity of 
the law, therefore, could be made. In 
the first instance, we may point out that 
we are not impressed with the argument 
and do not accept it as correct that the 
impugned law is for giving effect to the 
policy of the State towards securing any 
of the principles in Art. 39 (a) or 41. 
Clause (a) of Art. 39 concerns itself with 
the policy towards securing ‘that the citi« 
zens, ‘men and women equally, have the 
right to an-adequate means: of livelihood.” 
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The impugned law obviously does not fit 
in with this directive principle. Art. 41 
deals with right to work, to education 
and to public assistance in certain cases. 
The impugned law is not concerned with 
this policy. The directive principle wh.ch 
might be brought nearest to the impugn- 
ed law is to be found in the following 
words of Art. 43 — “The State shail en- 
deavour to secure, by suitable legida- 
tion ... e e to all workers 
work ... . w. Without deciding -he 
question whether the impugned law can 
be said to be a law giving effect to ~he 
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directive principle enshrined in Art. 43 


or not, we shall assume in favour of ~he 
respondents and the interveners that ii is 
so. Yet we shall presently show that the 
amended Art. 31-C cannot put this law 
beyond the pale of challenge. 


38. Chapter V-B was introduced by 
Amending Act 32 of 1976 with effect from 
5th of March, 1976. The amendm2nt 
aforesaid made in Art. 31-C was with 
effect from 3rd January, 1977. Sec. 4 of 
the (Forty-second Amendment) Act, 1376 
which brought about the amendment 
merely uses the expression “the words 
and figures ... ... ... shall be substituted.” 
It did not say, and probably it could not 
have said so, that “they will always be 
deemed to have been substituted.” It is, 
therefore, clear that the amendment was 
prospective in operation and was not 
made retrospective. To overcome fhis 
difficulty Mr. Ramamurthi advanced an 
ingenious argument. He submitted that 
Chap. V-B was inserted in the Act when 
the Emergency was in operation. Under 
Art. 358, the State during the period of 
Emergency was competent to enact the 
impugned law even though it violated 
Art. 19. By the time the Emergency was 
lifted amended Art. 31-C had come into 
operation. Thus by the continuous pro- 
cess the latter became immune from 
challenge on the ground of violation of 
Art. 19. Counsel relied upon the follow- 
ing decision of this Court, apart from 
some others which are not necessary to 
be referred to, viz.— (1) Keshavan v. 
State of Bombay, 1951 SCR 228: (AIR 
1951 SC 128); (2) Dhirubha Devisingh 
Gohil v, State of Bombay, (1955) 1 SCR 
691: (AIR 1955 SC 47); (3) M. P. V. 
Sundararamier & Co. v. State of Andara 
Pradesh, 1958 SCR 1422: (AIR 1958 SC 
468); (4) Jagannath v. Authorised Officer, 
Land Reforms, Madurai, (1972) I SCR 
1055: (ATR 1972 SC 425). We shall rre- 
sently point out the fallacy in the arzu- 
ment and show that none of the decisions 
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supports the contention. Rather, in con- 
trast, some of them demolish it. Art. 358 
says :— 


S.C. 41 


“While a Proclamation of Emergency 
is in operation, nothing in Art. 19 shall 
restrict the power of the State as defined 
in Part III to make any law or to take 
any executive action which the State 
would but for the provisions contained 
in that part be competent to make or to 
take, but any law so made shall, to the 
extent of the incompetency, cease to have 
effect as soon as the Proclamation ceases 
to operate, except as respects things done 
or omitted to be done before the law so 
ceases to have effect :” 


39. Sometimes a distinction has been 
drawn between the lack of legislative 
competency of a State to make and enact 
a law on a particular topic covered by 
any of the Lists in the Seventh Schedule 
and its incompetency to make a law 
abridging or abolishing the fundamental 
rights or in violation of any other provi- 
sions of the Constitution. When there is 
a lack of legislative competency, the law 
made is void ab initio, non est and astill- 
born law. But Art. 13 (2) also says:— 


“The State shall not make any law 
which takes away or abridges the rights 
conferred by this Part and any law made 
in contravention of this clause shall, to 
the extent of the contravention, be void.” 
Such a law is void to the extent of the 
contravention and in case of Art. 19 the 
contravention is of the fundamental 
rights guaranteed to a citizen. It has 
been said in some different contexts that 
for non-citizens the law is not void but 
it is merely unenforceable. Art. 358 says 
that a law made in contravention of 
Art. 19 during the operation of Procla- 
mation of Emergency is not to be treated 
incompetently made by the State. But 
as soon as the Proclamation ceases to 
operate the law so made ceases to have 
effect to the extent of the incompetency. 
In other words, the Article clearly postu- 


‘lates that the law which was incompe- 


tently made and bad for violation of 
‘Art. 19 will not be taken to be so during 
the period of Emergency. But as soon as 
the Emergency is lifted the law becomes 
bad because it was bad when it was 
enacted, although it could not be taken 
to be so during the period of Emergency. 
The amended Art. 31-C says that if the 
law gave effect to the policy of the State 
towards securing any of the principles 
laid in Part-IV it shall not be deemed to 
be void on the ground of violation of 
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Art. 19. The law which was enacted in 
March, 1976 could, by no stretch of ima- 
gination, be said to be a law giving effect 
to the policy of the State towards secur- 
ing any of the principles laid down in 
Part-IV within the meaning of the 
amended Art. 31-C which came into force 
in January, 1977. The Legislature could 
not have thought of enacting a law with- 
in the meaning of amended Art. 31-C at 
a point of time when the Article stood 
unamended. It is, therefore, difficult to 
accept the argument of the learned coun- 
sel that the law was not bad during the 
operation of the Emergency. because of 
Art. 358 and the same position was con- 
tinued by Art. 31-C by: its amendment 
by the (Forty-second Amendment) Act. 
The purport, content and the principles 
underlying the two Articles are so very 
different that it is difficult to tag the 
effects of the two together and make it a 
continuous effect like a relay-race in a 
game, In our view the law was bad for 
violation of Art. 19 (1) (2), when it was 
enacted, but it was not to be taken to be 
so during the period of Emergency; its 
invalidity sprouted out with full ‘vigour 


on the lifting of the Emergency: ‘The’ 


amended Art. 31-C did not save it. 


40. In Keshavan’s case -(AIR 1951.SC 
128) (supra) Das J., as he then was, in 
the majority judgment of this Court was 
interpreting Cl. (1) of Art. 13 and, while 
doing so, he. said at page 234 (of SCR): 
(At p. 130 of AIR) :— 


“In other words, on arid after the com- 
mencement ‘of the Constitution no exist- 
Ing law will be permitted to stand in the 
way of the exercise of any of the funda- 
. mental rights. ‘Therefore, the -voidness 
of the existing law is limited to the future 
exercise of the fundamental rights. 
Art. 13 (1) cannot be read as obliterating 
the entire operation of the inconsistent 
` laws, or to wipe them out altogether 
from the statute book, for to do so will 
be to give them retrospective effect 
which, we have said, they do not possess. 
Such laws exist for all past transactions 
. and for enforcing all rights and liabilities 
accrued before the date of the Constitu- 
tion.” 


This case ig of no help to the codais 
In Dhirubha’s' case (AIR 1955 SC: 47) 
(supra) the wordings of Art. 31-B were 
being’ construed. Because of the presence 
of the words “or ever to have become 
void” in the said Article it was said at 
page 696-97 oe See): (At p. 49 of 
AIR): - : i 
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“The intention of the Constitution to 
protect each and every one of the Acts 
specified in the Ninth Schedule from any 
challenge on the ground of violation of 
any of the fundamental rights secured 
under Part III of the Constitution, irres- 
pective of whether they are -pre-existing 
or new rights, is placed beyond any doubt 
or question by the very emphatic lan- 
guage of Art. 31-B which declares that 
none of the provisions of the specified 
Acts shall be deemed to be void or ever 
to have become void on the ground of 
the alleged violation of the rights 
ié + 


In contrast to the language of Article 31C 
which merely uses the phrase “shall be 
deemed to be void” and not the phrase 
“or ever to have become void” as used in - 
Art. 31-B the decision of this Court in. 
Dhirubha’s case, rather, goes against the 
contention of the learned counsel. In the 


“Sundararamier’s case (AIR 1958 SC 468) 


(supra) Venkatarama Aiyar J., summed 
up the result of the various authorities at 
page 1474 (of SCR): {at pp, 491-492 of 
ATR) thus : — 


. “Where ‘an PAN is PR 
tional in part but valid as to the rest, as- 
suming of course that the two portions 
are severable, it cannot be held to have 
been wiped out of the statute book as it 
admittedly must’ remain there for the 
purpose of enforcement of the valid por- 


‘tion thereof, and being on the statute book, 


even that portion which is unenforceable 
on the ground that it îs unconstitutional 
will operate proprio vigore when the Con- 
stitutional bar is removed, and there is 
no need for a fresh legislation to give 
effect thereto”. : i 


These ‘observations were made in. connec- 
tion with the removal of the constitu- 
tional bar of imposition of sales tax under 
Article 286. The distinction so drawn in 
the above case is not of universal applica~ 
In the legislative -field there is 


nothing like. “void or -voidable.” The 


application of the (principle has been 
`- restricted later to only a-. limited field, 


namely, in connection with the question 
whether the legislation requires fresh 
enactment or not when the bar of in- 
competency is removed. This Court: has 
considered. the question. whether an en- | 
actment subsequently saved by Art. 31-B: 
by being included in the Ninth Schedule 
requires a fresh legislation .to make it 
valid. The answer given was in the nega~ 
tive. In the case of Ambica Mills (supra), 
Mathew J., referred to some of the cases ` 
aforesaid and the principles decided 
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therein as also the decision of this Court 
in Bhikaji Narain Dhakras v. State of 
Madhya Pradesh (1955) 2 SCR 589: (AIR 
1955 SC 781) wherein Das, Acting C. J. 
has said at pages 599-600 (of SCR): (At 
p. 785 of AIR) :— 


“All laws, existing or future, which 
are inconsistent with the provisions of 
Part III of our Constitution are, by the 
express provision of Art. 13, rendered 
void “to the extent of such inconsistency.” 
Such laws were not dead for all purposas. 
They existed for the purposes of pre- 
Constitution rights and liabilities and 
they remained operative, even after the 
Constitution, as against non-citizens. It 
is only as against the citizens that they 
remained in a dormant or moribund 
condition.” : 
Referring to Sundararamier’s case the 
learned Judge said at page 775 (of (19°74) 
3 SCR): (At p. 1308 of AIR) in Amb.ca 
Mills case (AIR 1974 SC 1300) :— 


“The proposition laid down by the 
learned Judge was that if a law is enact- 
ed by a legislature on a topic not wi-h- 
in its competence, the law was a nullty 
but if the law was on a topic within its 
competence but if it violated some con- 
stitutional prohibition, the law was only 
unenforceable and not a nullity. In 
other words, a law if it lacks legislat:ve 
competence was absolutely null and void 
and a subsequent cession of the legisla- 
tive topic would not revive the law wh:ch 
was still-born and the law would heve 
to be re-enacted; but a law within 
legislative competence but violative of 
constitutional limitation was unenforece~ 
able but once the limitation was remov2d, 
the law became effective,” 


But later on he hinted at the restricted 
application of this principle. It may also 
be pointed out here that in the case of 
Basheshar Nath v. Commr. of Income~ 
Tax, Delhi & Rajasthan, (1959) Supp 1) 
SCR 528: (AIR 1959 SC 149), Subba F.ao 
J., as he then was, held that there was 
no distinction between lack ‘of legislative 
competence and violation of constitutional 
limitations. Subba Rao J., reiterated the 
same view in the case of Deep Chand v. 
State of Uttar Pradesh, (1959) Supp 12) 
SCR 8: (AIR 1959 SC 648). In the case 
of Mehendra Lal Jaini v. State of Utiar 
Pradesh, (1963) Supp (1) SCR 912: (AIR 
1963 SC 1019): 

“the Supreme Court again reviewed 
the authorities, and held (i) that the 
doctrine of eclipse applied only to pre- 
Constitution and not to post-Constitu- 
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tion laws; (ii) that the words “to the ex- 
tent of the inconsistency” or “to the ex- 
tent of the contravention” were designed 
to save parts of a law which did not con- 
travene, or were not inconsistent with, 
fundamental rights; (iii) that the mean- 
ing of the word “void” in Art. 13 (1) and 
(2) was the same; (iv) however, pre-Con- 
stitution laws violating fundamental 
rights were valid when enacted and could 
therefore be revived under: the doctrine 
of eclipse, whereas post-Constitution laws 
violating fundamental rights were “still- 
born” and non est and could not be 
revived. In dealing with the argument, 
based on Supreme Court decisions, that 
a law violating Art. 19 would be void 
qua citizens but valid qua non-citizens, 
Wanchoo J. said: 

Theoretically the laws falling under 

the latter category (ie. contravening 
Art. 19) may be valid qua non-citizens; 
but that is a wholly unrealistic considera- 
tion and it seems to us that such notion- 
ally partial valid existence of the said 
laws on the strength of hypothetical and 
pedantic considerations cannot justify 
the application of the doctrine of eclipse 
to them.” (Vide Seervai’s Constitutional 
Law of India, 2nd edition, page 180). 
Of course, in none of the three cases 
aforesaid the decision of this Court in 
Sundararamier’s case (AIR 1958 SC 468) 
was considered. For our purpose we 
have merely pointed out the divergence 
of opinion on this aspect of the matter, 
although for the decision of the point at 
issue, even Sundararamier’s case does 
not make good the submission of Mr. 
Ramamurthi Mr. Ramamurthi was not 
right in pressing this ratio in support of 
his contention, The content of Arts. 358 
and 31-C is entirely different. The for- 
mer Article, rather, works in the reverse 
gear. It does not lift the ban in the way 
of the State to enact a law in violation 
of Art. 19. It puts the ban under sus- 
Pension during the period of Emergency 
and the suspension comes to an end on 
its lifting. Art. 31-C has no words to 
indicate that the ban is removed by it. 
It merely saves the law enacted after 
coming into force of the said Article. 
We, therefore, must reject the argument 
of Mr. Ramamurthi with reference to 
Art. 31-C of the Constitution. 

41. In the result all the petitions are 
allowed and it is declared that S. 25- 
of the Act as a whole and S. 25-R in se 
far as it relates to the awarding of punish- 
ment for infraction of the provisions o 
S. 25-O are constitutionally bad and in- 
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valid for violation of Art. 19 (1) (g) of 
the Constitution. Consequently, the im- 
pugned orders passed under sub-sec, (2) 
of S. 25-0 in all the cases are held to 
be void and the respondents are restrain~ 
ed from enforcing them. We must, how- 
ever, make it clear that since the orders 
fall on the ground of the constitutional 
invalidity of the law under which they 
have been made, we have not thought it 
fit to express. any view in regard to their 
merits otherwise. We make no order as 
to costs in any of the petitions. 


Petitions allowed. 
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R. S. SARKARIA AND 
P, 5. KAILASAM, JJ. 


Ghansham Dass, Appellant v. The 
State (Delhi Administration), Respon- 
dent. 


.Criminal Appeal No, 400 of 1976, D/- 
5-5-1978. 


Penal Code (1860), Ss, 300 Exception 2, 
103, 302 and 304 Part I — Murder — 
Exceeding right of private defence of 
property — Deceased committing crimi- 
nal trespass but he was not armed — 
There could bave been no apprehension 
that death or grievous hurt was likely 
to be caused to accused -~ Held, the ac- 
cused far exceeded his right of private 
defence of property by using dangerous 
weapon, chhura, with deadly effect and 
causing two injuries which cut the 
heart and lung — Hence he was guilty 
of an offence under S. 304 Part I and 
not under S, 302, Decision of Delhi High 
Court, Reversed, (Para 11) 


Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 300 N, 59; S. 103 N. 3, 5; S. 304 
N. 17. 


KAILASAM, J.:—- The first accused in 
Sessions Case No, 105/74 on the file of 
the Additional Sessions Judge, Delhi, is 
the appellant in this appeal. There were 
8 accused before the Sessions Judge re- 
lating to an offence that was committed 


on the night between 30th June, 1972 
and 1st July, 1972 at or near the shop 
No. 9 in Old Market, Tilak Nagar. The 


appellant was found guilty of an offence 
under Section 302, Indian Penal Code, 


and sentenced: to imprisonment for life. 
JVIKV/E634/78/LGC . 
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It is unnecessary to refer to the convic- ' 
tions and sentences passed on the other 
accused, The appeal by thé appellant to 
the High Court also failed and thus the 
matter is before us. 

2. The case of the prosecution may 
be briefly stated, The shop in or near 
about which the occurrence took place 
is shop No. 9 in Old Market, Tilak 
Nagar. This shop belonged to Viran Wali 
(P.W. 32). The front portion of the shop 
was Jet out to one Mehar Chand and in 
the back portion Viran Wali was resid- 
ing, Between the two portions there was 
a partition wall. Two years after the 
letting Mehar Chand transferred posses- 
sion of the shop to his brother, Sunder 
Dass, who -was one of the accused in 
this case, but died pending trial, About 
two years prior to the occurrence Viran 
Wali asked Sunder Dass to vacate ` the 
shop as she needed it for her son, Sham 
Lal (P.W. 22), Sunder Dass was not wil- 
ling to oblige and trouble started. On 
5th September, 1970, Sunder Dass lodg- 
ed a report in the police station in Tilak 


. Nagar alleging that Viran Wali with the 


help of Kashmiri Lal (deceased) had de- 
molished the partition wall. and forcibly 
occupied the shop, The police after in- 
quiries bound down both the parties for 
keeping peace, Proceedings under S, 145, 
Criminal Procedure Code, were also ini- 
tiated and shop sealed, A case against 
Viran Wali was registered under S. 448, 
Indian Penal Code, for demolition of the 
wall. She was found guilty of the of- 
fence. In the proceedings taken under 
Section 145, Criminal Procedure Code, 
the Sub-Divisional Magistrate on 29th 
June, 1972, found that Sunder Dass was 
in possession of the shop within two 
months of the making of the preliminary 
order and accordingly directed that he 
be delivered possession of the shop, In 
pursuance of this order on 30th June, 
1972, at about 5 p.m. Hardeep Singh 
Sub-Inspector (P.W, 18) delivered pos< 
session of the shop to Sunder Dass. 


3. After obtaining possession Sunder 
Dass wanted to erect a partition wall in 
between the portions belonging to him 
and that occupied by Viran Wali. Sunder 
Dass collected bricks, sand, cement and 
other materials for putting up the con- 
struction, the same evening. But Viran 
Wali had not reconciled herself and was 
determined to prevent Sunder Dass from 
constructing the wall, at any event dur-. 
ing the night. 

4. At about 11-45 p.m. on June 30, 
1972, Kishan Lal (P.W. 21) was sitting 
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on a cot outside his shop which is Ne, 8 
adjacent to that of the shop in dispute. 
The prosecution case as unfolded by the 
testimony of Kishan Lal is that waile 
he was sitting just opposite to the scane 
of occurrence Sunder Dass and Ghan- 
sham Dass, who is the appellant herin, 
were sitting in shop No, 9.. At that time 
Kashmiri Lal Gulati, the deceased, who 
resided in a house across the lane on the 
back side of the shop, came to shop No. 
9 and found Viran Wali weeping and 
complaining about the threat of œn- 
struction of a partition wall by the ac- 
cused, The deceased consoled her and 
went to the shop No. 9 and it is stated 
that he with folded hands asked Sunder 
Dass and the appellant not to insist on 
building the partition wall during the 
night and that they could do so in the 
morning, This request, it is stated, in- 
furiated the appellant and Sunder Dass. 
They came out of the shop and shouted 
.to the other accused who were sitting 
opposite. Tha words, of vulgar abuse 
were used by the accused party vut 
again the deceased requested the appel- 
lant and Sunder Dass not to construct 
the wall till the next morning, At that 
time the appellant and Sunder Dass went 
inside the shop and the appellant 
brought out a Chhura and Sunder Lass 
a lathi. Karam Chand, one of the ac- 
quitted accused, caught hold of the de- 
ceased Kashmiri Lal and when Kishan 
Lal, P.W, 21, stepped forward to get 
Kashmiri Lal released, Sunder Dass gave 
a lathi blow on the back of Kishan Lal, 
who stepped back. Two of the acquitted 
accused exhorted appellant to kill Kash- 
miri Lal, The appellant gave two krife 
blows to the left side chest of Kashmiri 
Lal who after receiving the injuries 
staggered and fell down. Sham Lal (P W. 
22), the son of Viran Wali, advanced to 
help Ksahmiri Lal but Sunder Dass gave 
- a lathi blow to him, The appellant threw 
away the Chhura and tried to escape 


but he was caught by Lajpat 
Rai (P. W. 25), another eye-witness, 
but the appellant managed to escape. 


Sunder Dass who also attempted to run 
was caught by Kishan Lal but the fr- 
mer also managed to escape. 


5. On information received that there 
was some disturbance going on in he 
Old Market, Sukhbir Singh, Sub-Insp2c- 
tor (P.W. 33) reached the spot in a 
police van and took the injured Kash- 
miri Lal to Tilak Nagar dispensary ed 
then to Willingdon Hospital. Dr. R. K. 
Aggarwal (P.W. 4) examined Kashmiri 
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Lal and pronounced him dead at 1.00 a.m, 
Gur Dutt, Station House Officer (P.W. 35) 
on receipt of information came to Wil- 
lingdon Hospital, met Kishan Lal (P.W. 
21) and recorded the first information 
report at 2-25 am, Kishan Lal (P.W. 21) 
and Sham Lal (P.W. 22) had injuries on 
their person and the doctor examined 
them and gave them wound certificates. 
The appellant, Ghansham Dass, and Sun- 
der Dass were also in the Willingdon 
Hospital and were arrested. As both of 
them had injuries Dr, R. K, Aggarwal 
(P.W. 4) examined them. The appellant 
was examined at 3 am. and the doctor 
found on him one incised wound 1}” 4” 
on the internal surface of left thigh 
with fresh bleeding, The doctor found 
the injury to be simple and caused with 
a sharp-edged weapon, On Sunder Dass 
the doctor found two contused lacerated 
wounds on the forehead measuring 1}” Xx 
$" each and one . contused _ lacerated 
wound on the chin measuring xy. 
Guru Dutt (P.W. 35) inspected the scene 
of crime and recovered various articles. 
Among other things he recovered a 
blood-stained Chhura near the stack of 
bricks. One sheath of Chhura was found 
inside the shop. He found blood hoth in- 
side and outside the shop, the details of 
which will be referred to in due course. 
At 11 am. the next morning the appel- 
lant gave a complaint giving his own 
version of ‘the occurrence, As this is the 
earliest statement by the accused putting 
forward his case it will be referred to 
in detail a little later. 


6. Dr, Bharat Singh who conducted 
the post-mortem on the dead body of 
Kashmirj Lal found three injuries (1) 
one abrasion on the left-side forehead 
1” above the left eye-brow }’x}” red in 
colour; (2) one incised stab wound over 
the front of left side chest 1” below the 
nipple, placed obliquely with its lower 
end towards the medial side Size 
of the wound is 8/104/10? covered by 
blood clots; (3) One incised stab wound 
over the left side of chest 6” below the 
left armpit placed horizontally in mid 
axillary line, Size of the wound is 8/10” x 
4/10X?, Injury No, 2 had entered the 
chest cavity through the 4th inter-costal 
space making a nick on the 5th rib at 
its conste-choudral junction. After en- 
tering the chest cavity the wound had 
entered the heart on the left ventricle 
near the apex in line with the external 
injury. The cut on the heart is 6/10”x 
4/10” cavity deep, Injury No. 3 had cut 
the 8th rib at its upper margin and there 
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piercing the left lung lower lobe through 
and through in line of external injury. 
The doctor was of the view that injuries 
Nos, 2 and 3 are necessarily fatal. 


7. The case for the prosecution main~' 


ty depends upon the testimony of the 
eye-witnesses P.W, 21, P.W, 22 and P.W, 
25. Of these three eye-witnesses P.Ws. 
21 and 22 are injured and P.W, 21 gave 
zhe First Information Report within a 
few hours of the occurrence, P.W. 25 
is a neighbouring shopowner who states 


that he witnessed the occurrence and un- | 


successfully attempted to stop Sunder 
Dass who escaped. The evidence of these 
three witnesses was attacked as untrust- 
worthy because they were interested in 
Viran Wali and inimical towards the 
accused, The learned Sessions Judge as 
well as the High Court accepted the 
testimony of these three eye~-witnesses 
generally. They found that the testimony 
of these witnesses to the extent that 
they stated that it was the appellant 
who caused the. fatal injuries could be 
accepted, The appellant gave a lengthy 
statement before the Sessions Judge set- 
ting up a plea of self-defence, His state~ 
ment will be referred to in detail when 
we deal with the plea of self-defence. 
The learned trial Judge accepted the 
prosecution case and rejected the plea 
of self-defence put forward by the ap- 
pellant. The High Court in appeal exa- 
mined two doctors and came to the con- 
clusion that the injury that was found 
on the appellant was self-inflicted and 
confirmed the conviction and sentence 
passed on the appellant, 


8. The only point that was strenuous- 
ly argued by the learned counsel, Mr. 
A. N. Mulla, is that on the facts and 
circumstances appearing in the case the 
courts below should have accepted the 
plea of self-defence, 


9. In support of the plea of self- 
defence two circumstances were strong- 
ly relied on: (1) injuries found on the 
person of the appellant Ghansham Dass 
and Sundar Dass were not explained by 
the prosecution, and (2) the presence of 
blood inside shop No, 9. In order to ap- 
preciate the plea of self-defence it is 
necessary to recapitulate certain facts. 
The occurrence was at ‘about 11-30 p.m. 
and before 3 am, The appellant and 
Sunder Dass were arrested and wound 
eertificates given to both of them. Dr. 
R. K. Agarwal, P.W. 4, had examined the 
appellant and stated in the certificate 
that the patient gave history of stab- 


bing by somebody. On examination he 
found on the appellant an incised wound 
on the left thigh, lateral surface, fresh- 
ly bleeding. The size of the wound is 
about 1)”x#’and 4” deep. The nature of 
the weapon used according to the doctor 
would be sharp-edged. The injury was 
simple in nature, Sunder’ Dass who was 
examined a little earlier at about 2-30 
am. stated that he was beaten by some- 
body and got two contused lacerated 
wounds on the forehead measuring about 
1} x4 each and a third contused lace- 
rated wound on the chin measuring 
bk’ x4", According to the doctor the wea- 
pon used would have been a blunt one. 
The appellant gave his version of the 
incident at 11-20 am. on Ist July. The 
relevant part of his statement runs as 
follows:— 


“When I returned to Delhi on 30-6-72 
my sister Lakshmi Bai told me that the 
case in. regard to the shop No, 9 Old 
Market, Tilak Nagar had been decided 
and the possession of the shop had been 
obtained. My sister told me that my bro- 
ther-in-law was at the shop and was 
getting constructed the wall of shop Noa 
9, Old Market, Tilak Nagar, and that I 
should take and handover the  chapatis 
to him at the shop, Thereupon, I took 
the food of my brother-in-law at shop 
No. 9 in Tilak Nagar Market at about 
11-00 P.M. At that time a quarrel was 
going on at the shop. Some persons out 
of which one was Kashmiri Lal Gulati 
who runs'a flour grinding machine at 
shop No, 7, Old Market, and whom T 
know from before, were quarrelling 
with my brother-in-law Sunder Dass, I 
tried to extricate: but somebody hit a 
brick against my head, as a result of 
which blood started oozing out and there- 
after some sharp edged weapon was hit 
on my left-hip, I-am of the opinion that 
it was hit by Kashmiri Lal Gulati and 
blood started oozing ‘out from my hip. 
I became unconscious on the spot. Some- 
body lifted me from the spot' and took 
me to Dr. Hari Raj who resides at Patel 
Nagar. The doctor sent for my sister 
Bhagwanti who resides at Ashok Nagar 
and made me to take some Glucose. 
Thereafter he directed her to take me 
to big hospital, My sister made me to 
board a Taxi and took me to Willingdon 
Hospital. The doctor said that since it 
was a police case, she should come along 
with the police. When my sister took . 
me to hospital, there also the doctor told” 
her that she should come with the police. 


, Then my sister took me to Tilak Nagar 
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and from Tilak Nagar one Thanedar 
brought me to Willingdon Hospital and 
got me admitted over there. After I 
was discharged from the hospital I was 
brought to the police station by the 
Police. I have heard the statement and 
it is correct.” 

The ‘earliest version of the accused thus 
is that the deceased and others were 
quarrelling in the shop with his brotl.er- 
in-law Sunder Dass and when he tried 
to extract his brother-in-law somebody 
hit a brick on his head and as a result 
blood started oozing out and thereacter 
some sharp-edged weapon was hit on 
his left hip which he was of the opirion 
was hit by Kashmiri Lal Gulati, the 
deceased, In the Sessions Court the ac- 
cused made an elaborate statement 
which it is necessary to reproduce. 


“Sunder Dass accused is my Jeeja 
(brother-in-law). On 30-6-1972 he nad 
taken possession of shop No, 9, Old Tilak 
Nagar, through police on the orders of 
the court in the evening, He feared that 
Viran Bai would forcibly take possession 
of that shop, On 30-6-1972 at about 11 
P.M. I went to the shop of Sunder Lass 
to give food to him and when I reached 
there I found that Kashmiri Lal deceas~ 
ed along with 4 or 5 goondas who were 
drunk were present there and they were 
beating Sunder Dass. When I tried to 
save Sunder Dass they also gave me a 
beating and my shirt was torn, Kashmiri 
Lal Gulati gave me a chhura blow 
which hit at my left leg. I and Sunder 
Dass went inside the shop to save vur 
lives but Kashmiri Lal and his compa- 
nions entered the shop and they gave 
lathi blows to Sunder Das. Kashmiri Lal 
also tried to give me a. blow with 
Chhura, Ex, P-1, but I caught hold of 
his hand by twisting the same I snat:h- 
ed the chhura from him. Kashmiri “al 
and his companions had surrounded us 
and they were bent upon beating ` end 
killing us. In order to save myself end 
to save Sunder Dass, I gave a chhura 
blow to Kashmiri Lal in — self-deferce. 
He, however, caught hold of me end 
grappled me and in order to save myself 
I gave a chhura blow which hit him per 
chance at his chest. Receiving the chhura 
blow, Kashmiri Lal dropped the sheath 
from his hand inside the shop and went 
outside where he fell. I also went out. of 
the shop, threw the chhura there ¿nd 
ran away to save myself. I was bleed.ng 
on account of injuries sustained end 
when I went to the shop of Hem Raj he 
gave me glucose to drink and called ny 


Ghansham Dass v. State (Delhi Admn.) (Kailasam J.) {Prs, 9-10] S.C. 47 


sister and told us to go to the hospital. 
My sister took me to Willingdon Hospi- 
tal where the doctor refused to treat me 
unless the police came with me, I went 
to Safdarjang Hospital: where also the 
doctor repeated the same thing, My sis- 
ter then took me to Tilak Nagar Police 


. Station. The police did not write any re- 


port and one Thanedar took me to Wil- 
lingdon Hospital and got me medically 
examined. When I was discharged from 
the Hospital, Police took me to the Po- 
lice Station.” 


10. According to the plea raised be- 
fore the Sessions Judge in his statement 
Ghansham Dass went to the shop at 11 
p.m, to give Sunder Dass food and when 
he reached there he found Kashmiri Lal, 
deceased, along with 4 or 5 Goondas 
who were drunk, and were beating Sun- 
der Dass, When he tried to save Sunder 
Dass they also gave him a beating and 
his shirt was torn, Regarding “the injury 
found on his person the case of the ap- 
pellant was that the deceased gave him 

a Chhura blow which hit at his left leg 
aid that he and Sunder Dass went inside 
the shop (which would mean that the 
earlier quarrel was .outside the shop) to 
save their lives. But Kashmiri Lal and 
his companions entered the shop and 
gave lathi blows to Sunder Dass and 
Kashmiri Lal tried to give the appellant 
a blow with Chhura but the  Jatter 
caught hold of his hand and snatched 
the Chhura and when Kashmiri Lal and 
his companions surrounded him and 
Sunder Dass and were bent upon beat- 
ing and killing them, in order to save 
themselves, the appellant gave a Chhura 
blow to Kashmiri Lal in self-defence. 
When again Kashmiri Lal caught hold of 
the appellant and grappled with him, he 
gave a Chhura blow which hit Kashmiri’ 
Lal perchance at his chest and receiving 
the chhura blow, Kashmiri Lal dropped 
the sheath inside the shop and went out- 
side where he fell, Apart from the fact 
that this version given by the accused 
hefore the Sessions Judge is very dif- 
ferent from his version given immedi- 
ately after the occurrence, the plea of 
self-defence is mainly on the ground 
that he snatched the Chhura which the 
deceased had and inflicted the injuries 
while he was under the apprehension of 
grievous hurt or death being caused to 
him and Sunder Dass, This version, on 
closer scrutiny, will be found to be 
totally unacceptable, The injury which 
he had sustained and out of which much 
is made of is, as already noted, 14”x}’ 
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on the lateral surface of left thigh. Ac- 
‘cording to the earliest statement of the 
accused this injury was caused to him 
and he suspected that it must have been 
the deceased, The learned Sessions Judge 
has found that the injury on the left 
thigh could not have been caused by the 
weapon Ex, P-1. The dagger, Ex. P-1, 
was examined by the learned trial Judge. 
He found that it had a pointed metallic 
blade 17.5 cms, in length, the total length 
of the Chhura being 29.5 cms, The learn- 
ed Judge after examining the evidence 
of the doctors relating to the injury on 
the accused came to the conclusion that 
the injury could not have been caused 
with the weapon Ex. P-l. The injury 
was of the size 14”}’x#” and it is most 
unlikely to have been caused by a wea- 
pon with a metallic blade 17.5 ems, in 
length unless the weapon was dragged 
which is unlikely because of the size of 
the injury, Equally unacceptable is the 
version of the accused that Kashmiri Lal 
was armed with Chhura Ex, P-1 and 
that the accused snatched it from him 
and that when Kashmiri Lal and others 
surrounded him and were bent upon 
beating and killing him, he gave a 
Chhura blow and when again Kashmiri 
Lal caught hold of him he gave a Chhura 
blow which hit Kashmiri Lal perchance 
at the chest, We are inclined to accept 
the case for the prosecution that the 
Chhura was in the shop and the accused 
took it and used it. We reject as totally 
unacceptable the plea that the accused 
snatched away the weapoh and used it 
in the exercise of the right of self-de- 
fence, It is worthwhile to know that the 
plea of snatching the weapon is not even 
mentioned in the earliest report given 
by the accused, In the earliest report 
the case was that Kashmiri Lal was quar- 
relling with his brother-in-law, Sunder 
Dass, and that when he tried to ex- 
tricate him somebody hit him (Ghansham 
Dass) with brick against his head and 
thereafter some sharp-edged weapon 
was hit on his left hip. There is no ex- 
planation whatever about the injuries 


found on the deceased. We are consci- 


ous of the fact that the accused are us-. 


ually reluctant to own their part in the 
occurrence but we find that the story 
put up by the accused at the Sessions 
Court is very much divorced from the 
truth and was a desperate attempt to 
evade the clutches of law. The High 
Court examined the two doctors in ap- 
peal and on an examination of their evi- 


‘time for the appellant to deliberate 


. Kashmiri Lal. Sham Lal, 


dence came to the conclusion that the 
injury on the appellant was self-inflict- 
ed, We are not persuaded to share this 
view, for we feel there was hardly any 
and 
for 
was 


get an injury inflicted on himself 
putting up a defence. The accused 
arrested earlier than 3.a.m, and he was 
examined at 3 am. The only circum- 
stance in favour of the view that the 
injury was self-inflicted was that the 
injury was found to be freshly bleed- 
ing. But we do not feel that from this 
alone we can agree with the High 
Court that the injury was self-inflicted, 


11. Taking all the circumstances into 
account we have no hesitation in reject- 
ing the plea of self-defence as put for- 
ward by the appellant in Sessions Court. 
There are certain circumstances which 
require a closer examination to deter- 
mine whether the prosecution case as 
spoken to by P. Ws, 21, 22 and 25 could 
be accepted in full. It is admitted that 
P. W. 21 is a supporter of Viran Wali 
in the litigation, so also the deceased 
P. W. 22, is 
the son of Viran Wali, In the circum- 
stances though we have no hesitation in 
accepting their testimony in general we 
feel it is necessary to examine the seve- 
ral facts in the case in order to deter- 
mine in what manner the occurrence 
took place. Apart from the fact that 
the injuries on the appellant and 
Sunder Dass had not been satisfactorily 
established the discovery of the blood 
stains inside the shop makes the closer 
scrutiny necessary, Shri Guru Dutt, 
P.W. 35, Inspector C, I. D., Crime Branch 
who conducted the investigation has stat- 
ed that he found blood stained sand ly- 
ing in front of shop No, 9, He lifted 
blood from near the sand and from 
above the gunny bag and from the floor. 
In the seizure Memo Ex. P. W.2/B it is 
seen that blood was lifted from agunny 
bag lying near the right wooden frame 
of shop No. 9. He also found pieces and 
blood stains in a gunny bag. Sample of 
blood was also lifted from the floor 
near a heap of sand at the place which 
according to the prosecution is the scene 
of stabbing, There was blood also on 
the cement floor from a place outside 
shop No. 9. The plan that is prepared 
by the police officer shows that blood 
stains were found at the entrarice and 
at two spots inside the shop and also . 
on the sheath of the dagger which was 


blood: stained and found inside the shop. 
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The case for the prosecution is that tae 
stabbing took place at the place where 
the bricks and sand are found stored 
which is outside the shop. According to 
the prosecution Kashmiri Lal was stb- 
bed near the place where the blood 
stains were found on the sand and the 
victim moved a few paces and fell down 
at the entrance of the shop where some 
more blood stains were found, The pro- 
secution case is very clear that the 
deceased never entered into the shep. 
From the evidence of P, W., 21 it is seen 
that Kashmiri Lal entered into the shop 
and was requesting the accused and 
Sunder Dass not to raise a wall during 
the night, The prosecution would state 
that Kashmiri Lal approached the gep- 
pellant and Sunder Dass with folded 
hands, Taking into account the past his- 
tory the fact. that Kashmiri Lal was a 
staunch supporter of Viran Wali and 
the fact that he assured Viran Wali 
that the wall will not go up that nigat, 
we are not satisfied that he was entire- 
- ly on a peaceful mission. We feel it is 
highly probable that Kashmiri Lal en- 
tered into the shop to persuade the p~ 
pellant and Sunder Dass from proceed- 
ing with their plan of erecting the well. 
We see no justification for coming to 
the conclusion that Kashmiri Lal was 
armed, At about mid-night when ten- 
sion was running high, the accused bent 
upon erecting the wall and Viran Wali 
and Kashmiri Lal equally determined 
not to allow the wall to be raised, It is 
mot possible to say that when Kashmiri 
Lal entered the shop he was not com- 
mitting criminal trespass. In the circum- 
stances, the accused would be entitled 
to throw out Kashmiri Lal out of fhe 
shop, But as we have found that Kash- 
miri Lal was not armed and that he had 
no intention of causing any injury to 
the appellant or Sunder Dass, the appel- 
lant far exceeded his right by using the 
dangerous weapon, Chhura, with deadly 
effect and causing two injuries wh-.ch 
cut the heart and the lung, On a corsi- 
deration of all the circumstances, we 
feel it is very likely that the appellant 
caused the injuries when the deceased 
Kashmiri Lal trespassed into the shop. 
But there could have been no apprehen- 
sion that death or grievous hurt was 
likely to be caused to the accused. The 
conclusion is therefore irresistible that 
the appellant exceeded: his right of pri- 
vate defence of property. In the circun- 
stances, we feel that the conviction un- 
der S..302 and the sentence for impriscn: 
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ment for life cannot be sustained. We 
find the appellant guilty of an offence 
under S, 304 (1) and sentence him to im- 
prisonment for five years, To this ex- 
tent the appeal is allowed. 

Order accordingly. 


AIR 1979 SUPREME COURT 49 
== 1978 LAB. I, C. 1641 
(From: Delhi)* 


P, N, SHINGHAL AND O, CHINNAPPA 
REDDY, JJ. 


Smt, S. R. Venkataraman, Appellant 
v. Union of India and another, Respon- 
dents, 


Civil Appeal No, 2764 of 1977, 
2-11-1978. 


(A) Torts -—— Malice — Meaning of. 

Malice in its legal sense means malice 
such as may be assumed from the doing 
of a wrongful act intentionally but with- 
out just cause or excuse, or for want of 
reasonable or probable cause. (1914) AC 
808, Rel. on, (Para 5) 


(B) Constitution of India, Arts, 226, 311 
-- Compulsory retirement — Plea of 
malice — Maintainability. 

If a discretionary power has been ex- 
ercised for an unauthorised purpose, it 
is generally immaterial whether its re- 
pository was acting in good faith or in 
bad faith, (Para 6) 

In the instant case it was found that 
an order compulsorily retiring a public 
servant was wrongfully passed, The 
Government while passing the order, 
however, was not influenced by the ex- 
istence of an adverse entry in the re- 
cord of the public servant. 

Held, there was no actual malicious 
intention on the part of the Government 
in passing the wrongful order of pre- 
mature retirement so as to amount to 
malice in fact, The Court also did not 
examine the question of malice in 
law in view of the fact that the discre- 
tion to retire compulsorily was passed 
for an unauthorised purpose, (1950) 1 KB 
636, Rel. on. ` (Paras 5, 8) 


D/- 


Anno: AIR Comm. Constn, of India 
(2nd Edn.), Art. 226 N. 172; Art. 311 
N. 22. 


(C) Fundamental Rules, R. 56 (j) (i) — 
Compulsory retirement in public interest 
— Order based on non-existent fact — 


Illegal — C.R.P, 1264 of 1976, D/- 24-11- 


*(C.R.P. No, 1264 of 1976, D/- 24-11-1978 
(Delhi).) ` 
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1976 (Delhi), Reversed — (Constitution 
of India, Articles 226, 311). 

A public servant was ordered to be 
retired prematurely in public interest. 
The relevant record of the publice ser- 


vant, however, did not reveal that the — 


. compulsory retirement was in public 
interest, And this fact was conceded by 
the Government counsel, ; 
Held, the order of compulsory ` retire- 
ment amounted to abuse of the power 
which was vested in the authority con- 
cerned and thus was liable to be set 
aside. C.R.P, 1264 of 1976, D/- 24-11-1976 
(Delhi), Reversed, | (Paras 9, 10) 
There will be an error of fact when a 
public body is prompted by a mistaken 
belief in the existence of a non-existing 
fact or circumstance, This is so clearly 
unreasonable that what is done under 
such a mistaken belief might almost be 
said to have been done in bad faith; and 
in actual experience, and as things - go, 
they may well be said to run into one 
another, The influence ‘of extraneous. 
matters will be undoubted where the au- 
thority making the ‘order has . admitted 
their influence. An administrative order 
which is based on reasons of fact which 
do not exist must be held to be infected 
with an abuse of power, (1890) 24 QBD 
371 and (1924) 1 Ch 483, Rel. on. 
(Paras 8, 9) 
of India 
Art, 311 


Anno: AIR Comm, Constn. 
(2nd Edn.), Art. 226 N. 172; 
N, 22. 

Cases Referred: Chronological Paras 
(1950) 1 KB 636: (1950)'1 All ER 76, Pil- 

ling. v. Abergele Urban Dist. Council 6 
(1924) 1 Ch 483 7 
(1914) AC 808, Shearer v. Shields 5 
(1890) 24 QBD 371: 62 LT 440, Queen on 

the Prosecution of Richard Westbrook 

v. Vestry of St, Pancras — 7 

Mr. M, K. Ramamurthi, Sr. Advocate 
(Mr. Fagir Chand Advocate with him), 
for Appellant; Mr, P, N. Lakhi, Sr. Ad- 
vocate (Mr. Girish Chandra -Advocate 
with him), for Respondents, : 


SHINGHAL, J.:-- This appeal by spe~ 
eial leave is directed against an order of 
the Delhi High Court dated November 
24, 1976, dismissing the appellant’s writ 
petition in limine, : 
_ 2. The appellant was promoted to the 
post of Director in the All India Radio 
after some thirty years of service under 
the Government of India, She was work- 
ing as Joint Director, Family Planning, 
in the Directorate General of the All 
India Radio, when she was served with 
an order dated March 26, 1976, retiring 


` 
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her prematurely from service, with im- 
mediate effect, on the ground that she 
had already attained the age of 50 years 
on April 11, 1972, and the President was 
of the opinion that her retirement was 
in the ‘public interest’, The appellant 
made a representation on April 6, 1976, 
but it was rejected on July 1, 1976, She 
therefore filed a writ petition in the 
Delhi High Court under Art. 226 of the 
Constitution in which she, inter alia, 
made a mention of the hostile attitude of 
one V. D. Vyas who took over as Chair- 
man of the Central Board of Film Cen-~ 
sors from her on February 11, 1972, She 
also made a mention of the adverse re~ 
marks made by Vyas. in her service re- 


‘cord after she had ceased to work under 


him which, according to her, were. "to~ 
tally unfounded, biased, malicious and 
without :any justification”, She stated 
that “her integrity had never been con- 
sidered doubtful 28 years before or 4 
years after the period of 2} months she 
spent under him”. It was also contended . 
that some baseless allegations. were made 
against her because of ‘malicious. ven- 
detta” carried on by Vyas, and that 
the order of premature retirement was 
not in public interest but was “arbitrary 
and capricious”, and that the retiring 
authoritry had not “applied its mind to 
the record” of her case, It was particu- 
larly pointed out that as she was confirm- 
ed in the post of Director on 28-4-1973, 
with retrospective: effect from 10-7-1970, 
any adverse remark in her confidential 
report before that date could not legiti- 
mately form the basis of the. order of 
her premature retirement, The appellant 
also pointed out that the order cast a 
stigma on her conduct, character and 
integrity and amounted to the imposition 
of one of the major penalties under the 
Central Civil Services (Classification, 
Control and. Appeal) Rules, 1965, 


3. . It is not in controversy, and has in 
fact been specifically stated in the order 
of premature retirement dated March 
26, 1976, that the appellant was. retired 
in the ‘public interest’ under cl. (j) G) 
of Rule 56 of the Fundamental Rules. 
That rule provides as follows:-— 

“G) Notwithstanding anything con~ 
tained in this rule the appropriate autho-' 
rity shall, if it is of the opinion that it 
is in the public interest to do so have 
the absolute right to retire any Govern- 
ment servant by giving him notice of 
not less than three months in writing 
or three months pay and ‘allowances in 
lieu of such notice, 
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(i) If he is in Class I or Class II ser- 
vice or post and had entered Govern- 
ment service before attaining the age of 
thirtyfive years, after he has  attair.ed 
the age of fifty years.” 


Tt is also not in dispute that the power 
under the aforesaid rule had to be exer- 
cised in accordance with the criteria and 
the procedure laid down in office memo- 
randum No, F-33/13/61-Ests (A) daed 
23rd June, 1969, of the Ministry of Home 
Affairs, Government of India, It is how~ 
ever the grievance of the appellant that 
her premature retirement was not mede 
in accordance with the requirements of 
the rule and the memorandum, but was 
ordered because of malice, and was arsi- 
trary and capricious as the Government 
did not apply its mind to her serv.ce 
record and the facts and circumstances 
of her case, It has been specifically 
pleaded that the power under F, R. 56 
(j) G) has not been exercised ‘for the 
furtherance of public interest’ and Fas 
been based on ‘collateral grounds’, The 
appellant has pointed out in this cn- 
nection that her service record was exa- 
mined in March, 1976, by the Depart« 
mental Promotion Committee, with 
which the Union Public Service Com- 
mission was associated, and the Comm.t- 
tee considered her fit for promotion to 
the selection grade subject to clearare 
in the departmental proceedings whith 
were pending against her, and that s1e 
was retired because of bias and anims- 
sity, Our attention has also been invited 
to the favourable entry which was maje 
in her confidential report by the Secra- 
tary of the Ministry. 


4. Mr, Lekhi, learned counsel for tne 
Union of India, produced the relevant 
record of the appellant for our perusal. 
While doing so he frankly conceded tkat 
there was nothing on the record which 
could justify the order of the appellanz’s 
premature retirement. He went to tae 
extent of saying that the Government 
was not in a position to support that ua- 
fair order, 

5. We have made a mention of tne 
plea of malice which the appellant had 
taken in her writ petition. Although sne 
made an allegation of malice agair.st 
vV. D. Vyas under whom she served jor 
a very short period and got an adverse 
report, there is nothing on the record 
to show that Vyas was able to influemce 
the Central Government in making tne 
order of premature retirement dated 
March 26, 1976. It is not therefore the 
case of the appellant that there was 
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actual malicious intention on the part| 
of the Government in making the alleg- 
ed wrongful order of her premature re-’ 
tirement so as to amount to malice in 
fact, Malice in law is, however, quite 
different, Viscount Haldane described it 
as follows in Shearer v, Shields, (1914) 


“ AC 808 at p. 813:— 


“A person who inflicts an injury upon 
another person in contravention of the 
law is not allowed to say that he did so 
with an innocent mind; he is taken to 
know the law, and he must act within 
the law. He may, therefore, be guilty of - 
malice in law, although, so far the state 
of his mind is concerned, he acts igno- 
rantly, and in that sense innocently.” 
Thus malice in its legal sense means|{ 
malice such as may be assumed fromi 
the doing of a wrongful act intentionally’ 
but without just cause or excuse, or for 
want of reasonable or probable cause. 


6. It is however not necessary to exa- 
mine the question of malice in law in 
this case, for it is trite law that if a dis- 
cretionary power has been exercised for 
an unauthorised purpose, it is generally 
immaterial whether its repository was 
acting in good faith or in bad faith, As 
was stated by Lord Goddard C, J., in 


Pilling v. Abergele Urban District Coun- 


cil, (1950) 1 KB 636 where a duty to de- 
termine a question is conferred on an 
authority which state their reasons for 
the decision, “and the reasons which 
they state show that they have taken 
into account matters which they ought 
not to have taken into account, or that 
they have failed to take matters into 
account which they ought to have taken 
into account, the court to which an ap- 
peal lies can and ought to adjudicate on 
the matter.” 

7. The principle which is applicable 
in such cases has thus been stated by 
Lord Esher M. R. in The Queen on the 


Prosecution of Richard Westbrook v. 
The Vestry of St. Pancras, .(1890) 24 
QBD 371 at p. 375:— 

“Tf people who have to exercise a 


publie duty by exercising their discre- 
tion take into account matters which the 
Courts consider not to be proper for the 
guidance of their discretion, then in the 
eye of the law they have not exercised 
their discretion.” ; 
This view has been followed in Sedler v. 
Sheffield Corporation, (1924) 1 Ch 483. 
8 We are in agreement with this 
view. It is equally true that there will 
be an error of fact when a public body 
is prompted by a mistaken belief in the 
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existence of a non-existing. fact or cir- 
cumstance, This is so clearly unreason- 
able that what is done under such a 
mistaken belief might almost be said to 
have been done in bad faith; and in ac- 
tual experience, and as things go, these 
may well be said to run into one another. 

9. The influence of extraneous mat- 
ters will be undoubted where the autho- 
rity making the order has admitted their 
influence, It will therefore be a gross 
abuse of legal power to punish a person 
or destroy her service career in a man- 
ner not warranted by law by putting a 
rule which makes a useful provision for 
the premature retirement of Government 
servants only in the ‘public interest’, to 
a purpose wholly unwarranted by it, 
and to arrive at quite a contradictory 
result, An administrative order which is 
based on reasons of fact which do not 
exist must, therefore, be held to be in- 
fected with an abuse of power, 

10. So when it has been conceded by 
Mr. Lekhi that there was nothing on the 
record which would justify the impugn- 
ed order dated March 26, 1976, of the 
appellant’s premature retirement under 
clause (j) (i) of Rule 56 of the Funda- 
mental Rules, and that the Government 
was not in a position to support that 
unfair order, that order must be set 
aside, for it amounts to an abuse of the 
power which was vested in the authority 
concerned, The appeal is allowed _ with 
costs and it is ordered accordingly, ` 

Appeal allowed. 
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(A) Kerala University Act (14 of 1957), 
S. 19 (j) — Ordinance 33 framed under 
— “Conditions of Service’ — Scope of 
— The expression covers power to take 
disciplinary action — Right of appeal 
under Ordinance 33 (4) is valid. 

The expression “conditions of service” 
includes everything from the stage of 
appointment to the stage of the 
termination of service and even beyond, 
and relates to matters pertaining to dis- 
ciplinary action. Thus, the expression 
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includes the power to take disciplinary 
action. The Management of a privata 
college under Ordinance 33 (2) is consti- 
tuted the appointing and the disciplinary 
authority in respect of imposition of 
punishment. In the course of any disci- 
plinary proceeding, a right of appeal be~- 
fore the Vice-Chancellor is given to 
a teacher dismissed from service under 
Ordinance 33 (4) of the Ordinance, The 
right of appeal conferred by Ordin- 
ance 33 (4) forms part of the “conditions 
of service’ and, therefore, is valid. AIR 
1949 PC 112 and AIR 1961 SC 751 and 
(1970) 3 SCR 302, Rel. on; 1973 Ker LT 
634, Affirmed. (Para 13) 
_(B) Kerala University Act (14 of 1957), 
S. 19 — Ordinance 33 (4) framed under 
— Powers of Vice-Chancellor on appeal 
— He can reinstate dismissed teacher 
(1973 Ker LT 634, Reversed). 


Under Ordinance 33 (1), a teacher, 
placed under suspension, has a right of 
appeal against the order of suspension to 
the Vice-Chancellor, Under Ordin- 
ance 33 (4), a teacher shall be entitled 
to appeal to the Vice-Chancellor against 
any order passed by the management 
in respect of penalties referred to in 
items (ii) to (v) of Ordinance 33 (2), 
Merely because a right of appeal is pro- 
vided without defining the powers of tha 
appellate authority it cannot be implied 
that such right does not include the 
power to direct reinstatement, The con- 
ferment of a power to hear an appeal 
necessarily invests the appellate authority 
with the power to annul, vary or set 
aside the order appealed from. Such 
power is incidental to or is implied in, 
the power to hear an appeal. It neces- 
sarily has the power to grant an appro- 
priate relief. Indeed, the extent of the 
appellate power under Ordinance 33 (4) 
is not defined, When a teacher is dis< 
missed from service, the Vice-Chancellor 
cannot. only direct reinstatement but 
also modify the mature of punishment. 
The whole matter is at large before him. 
1973 Ker LT 634, Reversed. (Para 15) 


(C) Kerala University Act (14 of 1957), 
S. 19 — Ordinance 33 (4) framed under 
— Vires of — Ordinance 33 (4) is viola- 
tive of Art. 30 (1) of Constitution of India 
— (Constitution of India, Art, 30 (1). 
1973 Ker LT 634, Reversed. 

Unlike Art. 19 (1) of the Constitution 
the fundamental freedom under Art. 30(1) 
is absolute in terms, it is mot made sub- 
ject to any reasonable restrictions of the 
nature the fundamental: freedoms enun- 
ciated in Art, 19 may be subjected to. 
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All minorities, linguistic or religiors, 
have by Art. 30 (1) an absolute right <o 
establish and administer educational 
institutions of their choice; and any law 
or executive direction which seeks 0 
infringe the substance of that right under 
Art. 31 (1) would to that extent be void. 
(Para 32) 

Protection of the minorities is an arfi- 
cle of faith in the Constitution of India, 
The right to the administration of insti- 
tutions of minority’s choice enshrined n 
Art. 30 (1) means “management of the 
affairs’ of the institution. This right ‘s. 
however, subject to the regulatory power 
of the State. Article 30 (1) is not a chav- 
ter for maladministration, Regulation, 30 
that the right to administer may be bet- 
ter exercised for the benefit of the inst- 
tution is permissible; but the moment 
one goes beyond that and imposes, what 
is in truth, not a mere regulation but zn 
impairment of the right to administer, 
the Article comes into play and the 
interference cannot be justified by plead- 
ing the interests of the general public; 
the interests justifying interference cen 
only be the interests of the minori-y 
concerned, (Para 33) 
The conferral of a right of appeal :o 
an outside authority like the Vice-Chan- 
cellor under Ordinance 33 (4) takes away 
the disciplinary power of a minori-y 
educational authority. The Vice-Chan- 
cellor has the power to veto its discipk- 
mary control. There is a clear interfe->- 
ence with the disciplinary power of, the 
minority institution. The State may “r2- 
gulate” the exercise of the right of 
administration but it has no power zo 
impose any “restriction” which is des- 
tructive of the right itself. The conferral 
of such wide powers on the Vice-Chan- 
cellor amounts in reality, to a fetter cn 
the right of administration under Arti- 
cle 30 (1). This-would so affect the dis- 
ciplinary control of a minority > educ<- 
tional institution as to be subversive af 
its constitutional rights and can hardly 
be regarded as a “regulation” or a "res- 
triction” in the interest of the inst- 
tution. (Para 3") 


The power of appeal conferred on the 
Vice-Chancellor under Ordinance 33 (4) 
is not only a grave encroachment on tke 
institution’s right to enforce and ensure 
discipline in its administrative affairs but 
it is uncanalised and unguided in tke 
sense that no restrictions are placed on 
the exercise of the power, The extent of 
the appellate power of the Vice-Char- 
cellor is not defined; and, indeed, hs 
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powers are unlimited. The grounds on 
which the Vice-Chancellor can interfere 
in such appeals are also not defined. He 
may not only set aside an order of dis- 
missal of a teacher and order his rein- 
statement, but may also interfere with 
any of the punishments enumerated in 
jtems (ii) to (v) of Ordinance 33 (2), that 
is to say, he can even interfere against 
the infliction of minor punishments, In 
the absence of any guidelines, it cannot 
be held that the power of the Vice-Chan- 
cellor under Ordinance 33 (4) was mere- 
ly a check on maladministration, 
(Para 52) 
Such a blanket power directly inter- 
feres with the disciplinary control of the 
managing body of a minority educational 
institution over its teachers and hence 
it must be held that the impugned Ordin- 
ance. 33 (4) is violative of Art. 30 (1) of 
the Constitution. 1973 Ker LT 634, Re- 
versed; AIR 1974 SC 1389, Applied, (Case 
law discussed). (Para 53) 
Anno: AIR Comm., Constitution of 
India (2nd Edn.), Art. 30, N. 3. 
Cases Referred; Chronological Paras 
AIR 1974 SC 1389 : (1975) 1 SCR 173 
24, 38, 51, 53 
AIR 1970 SC 2079 : (1971) 1 SCR 734 35 
(1970) 3 SCR 302 13 
AIR 1970 Ker 196 : ILR (1969) 2 Ker 642 
(FB) 9, 16 
ATR 1969 SC 465 : (1969) 2 SCR 73 34 
AIR 1963 SC 540 : (1963) 3 SCR 837 31 
AIR 1961 SC 751 : (1961) 2 SCR 679: 
(1961) 1 Cri LJ 773 13 
AIR 1958 SC 956 : (1959) SCR 995 28 
ATR 1949 PC 112: 75 IA 343 : 1949 All 
LJ 11 : (1949) 50 Cri LJ 383 13 
Mr, M. K. Ramamurthi, Sr. Advocate 
(Amicus Curiae), Mr. S., Balakrishnan, 
Advocate (Amicus Curiae), Miss R. 
Vaigai, Advocate and Lilly Kurian in 
person, for Appellant; Mr. L. N. Sinha, 
Sr. Advocate (RR, 1, 2 and 11 in CA 
728), Mr. M. I. Joseph, Advocate (CA 
729/75). Mr. P, P, Singh, Advocate (CA 
729, 728 and 730/78), Mr. A. G. Pudissery, 
Advocate (in CA 730/75) and Mr, K.M.K. 
Nair, Advocate (for Nos. 1, 2, 11 and 12) 
in CA No. 728 and (for Nos, 3, 11 to 13 
and 1, 3-5) in CA No. 730/75, for Res- 
pondents; Mr. P. K, Keshava Pillai, Ad- 
vocate, Mr. Frank Anthony, Sr. Advo- 
cate, Mr. M. K. D, Namboodiry, Mr. K. R. 
Choudhury, Advocate, Mrs. Baby Krish- 
nan, Advocate, Mr. B. Parthasarthi and 
Mr. Panduranga Rao, for Jnterveners. 


Lewina (Sen J.) 


SEN, J.: — These appeals by special 
leave directed against the judgment of 
the Kerala High Court dated July 19, 
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1973, raise a question of far . reaching 
importance. The question is whether an 
educational institution established and 
managed by a religious or linguistic 
minority is bound by the provisions of 
Ordinance 33 (4). Chapter LVII of the 
Ordinances framed by the Syndicate of 
the University of Kerala, under S. 19(j) 
of the Kerala University Act, 1957. 

2 Smt. Lily Kurian, the appellant 
herein, was appointed as Principal of the 
‘St. Joseph’s Training College for Women, 
Ernakulam in the year 1957. The College 
was established by the-~Congregation of 
the Mothers of Carmel, which is a reli- 
gious society of Nuns belonging to the 
Roman Catholic Church, and is affiliated 
to the University of Kerala. It is admin- 
istered by a Managing Board, and the 
Provincial of the Congregation is its 
President, 

3. On October 30, 1969, there was an 
unfortunate incident between the appel- 
lant and one P. K, Rajaratnam, a Lec- 
turer of the College, placed on deputa- 
tion by the Government, On the basis 
of a complaint by Rajaratnam, the 
Managing Board initiated disciplinary 
proceedings against the appellant and 
appointed a retired Principal of the 

` Maharaja’s College, Ernakulam, to be the 
Enquiry Officer. The appellant ‘did not 
participate in the proceedings. The atti- 
tude adopted by the appellant unfortu- 
nately was one of supreme indifference, 
taking the stand that the Managing Board 


had no competence whatsoever to initiate. 


any such disciplinary action. The Enquiry 
Officer by his report dated Nov. 27, 1969, 
held the appellant guilty of misconduct. 
The Secretary of the Managing Board 
accordingly served her with a notice 
dated Dec, 2, 1969 stating that a meeting 
of the Board was to be held on Dec. 19, 
1969, to consider the representation, if 
any. made by her and also the punish- 
ment to be imposed, on the basis of the 
findings recorded by the Enquiry Officer. 


4, In the wake of the disciplinary ac- 
* tion, on Dec. 18, 1969, the appellant filed 
a suit O. S. No. 819 of 1969 in the 
Munsiff’s Court, Ernakulam, challenging 
the validity of the proceedings of the 
Managing Board. On Dec. 19, 1969 the 
Munsiff issued an interim injunction 
restraining the Management from im- 
plementing the decision, if any, taken by 
it at the meeting to be held on that day. 
A meeting of the Board had, in fact, 
been held and a decision was taken to 
remove the appellant from service. The 
Provincial of. the Congregation by virtue 
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of her office as the President of the 
Managing Board, by order dated Jan. 2, 
1970, dismissed the appellant from ser- 
vice. It was stated that the Managing 
Board had after giving due notice to the 
appellant, and on a careful consideration 
of the enquiry. report, and the findings 
thereon, found that the charges of mis~ 
conduct were proved, The appellant was 
accordingly directed to hand over all 
papers, files, vouchers and documents 
connected with the College to Sr. Lewina, 
Professor, without further delay, stating 
that the order for her dismissal from 
service would be implemented imme. 
diately after the decision of the Munsiff 
on the application for temporary injunc- 
tion, : k 

5. On Jan. 17, 1970, the Munsiff held 
that the dismissal of the appellant was 
free from any infirmity and was by the 
competent authority, that is, the Manag- 
ing Board, and, therefore, she had na 
prima facie case, The Munsiff according- 
ly vacated the injunction with a direc. 
tion that temporary injunction already 
issued will remain in force for 2 weeks 
to enable the appellant, if she wanted 
to move the Vice-Chancellor and obtain 
from him a stay. of the order of dismis- 
sal, The appellant had, in the meanwhile, 
on Jan. 9, 1970, already filed an appeal 
before the Vice-Chancellor under Ordi- 
nance 33 (4), Chap, LVII of the Ordi- 
nances framed by the Syndicate, against 
the order of dismissal’ The Vice-Chan~ 
cellor by his order dated Jan. 24, 1970, 
stayed the operation of the order of diss 
missal, The suit filed by the appellant 
was subsequently dismissed by the 
Munsiff as withdrawn, 


6. It appears that the appellant was 
all the while functioning as Principal of 
the College, It was brought to light that 
she had sent two communications dated 
Oct. 6, 1969, and Nov. 5, 1969, to the 
Secretary to the Government, Education 
Department, calling for termination of 
deputation of Rajaratnam, appointed as a 
Lecturer in the College by the Manage- 
ment, as a result of which his deputation 
was cancelled by the Government on 
Dec. 9, 1969. The Managing Board view- 
ed the sending of these communications 
by the appellant without reference to it 
as an act of insubordination, and, there- 
fore, decided to conduct an enquiry 
against the appellant and she was sus- 
pended pending enquiry. A substitute 
Principal, Sr. Lewina, was appointed and 
the ‘appellant was relieved of the duties 
on April 10, 1970. On April 13, 1970 the 


` 
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appellant filed an appeal to the Vic2« 
Chancellor against the order of susper- 
sion under Ordinance 33 (1) of Chap- 
ter LVII, and the Vice-Chancellor by his 
order dated April 20, 1970 directed that 
the status quo be maintained, In view tf 
this order, the Management was presuna- 
ably apprehensive that the appellant 
might force herself upon the College. 
The substitute Principal, Sr. Lewina, 
appointed by the Management in placa 
of the appellant accordingly on July 2, 
1970 filed the suit O, S. No. 405 of 1970 
in the Munsiff’s Court, Ernakulam fer 
an injunction restraining the appellant 
from functioning and from interferirg 
with her discharging the duties as Prim- 
cipal, The Munsiff granted a temporary 
injunction, in the terms prayed far, 
which was subsequently confirmed. 

7. The Vice-Chancellor, University 
of Kerala, by his two orders dated Octe- 
ber 19, 1970 held that the order for dis- 
missal from service and the order ef 
suspension passed against the appellamt 
‘ were in breach of the rules of natural 
justice and fair-play and were conse- 
quently illegal and null and void, ard 
accordingly directed the Management to 
allow her to function as Principal. Be- 
fore the orders were communicated, tre 
Management filed the suit O. S. No. 130 
of 1970 in the Munsiff’s Court, Erne~ 
kulam on October 22, 1970, seeking an 
injunction restraining the appellant from 
functioning as Principal of the College 
and obtained a temporary injunction. 
While these two injunctions were in 
force, the appellant wrote to the Super- 
intendent of the Post Offices demandirg 
delivery of letters addressed to the 
Principal at her residence. The non-del-- 
very of letters created a deadlock in tka 
administration of the College. On July 23, 
1972, the substitute Principal, Sr. Lewira 
accordingly filed a suit O., S. No. 569 of 
1972 in the Munsiff’s Court, Ernakulam 
against the appellant and the Postal Av- 
thorities for prohibiting the one from 
receiving and the other from delivering, 
the postal articles addressed to the 
Principal of the College. All the three 
suits pending in the Munsif’s Cour, 
Ernakulam were transferred, by the order 
of the District Judge, Ernakulam to tke 
Ist Additional Sub-Court, Ernakulam fcr 
disposal, 


8 The trial Court by ifs judgment 
dated Dec. 6, 1972 dismissed the suis 
holding that the appellate power cor- 
ferred on the Vice-Chancellor by cls, (2) 
and (4) of Ordinance 33, Chap. LVII cf 
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the Ordinances framed by the Syndicate 
under S. 19 (j) of the Act, was a valid 
conferment of power on the Vice-Chan- 
cellor and even after the commencement 
of the Kerala University Act, 1969, both 
the Vice-Chancellor and the Syndicate 
had concurrent powers of appeal, It, 
therefore, upheld the orders of the Vice- 
Chancellor directing reinstatement of the 
appellant in service. On appeal, the Dis- 
trict Judge, Ernakulam by his judgment 
dated March 17, 1973 held that the orders 
of the Vice-Chancellor were perfectly 
valid and with jurisdiction, and that his 
direction to the Management to continue 
the appellant as Principal in her office 
was also legal. He accordingly dismis- 
sed the appeals, 


9. The Kerala High Court, however, 
by its judgment dated July 19, 1973 re- 
versed the judgment and decree of the 
Court below and decreed the plaintiffs’ 
suits holding that (i) the conferment by 
the Syndicate of a right of appeal to a 
teacher against his order of dismissal 
from service to the Vice-Chancellor can- 
not be said to be in excess of the per- 
missible limits of the power to prescribe 
the duties and conditions of service of 
teachers in private colleges in terms of 
S. 19 (j)-of the Act, and (ii) the provi- 
sions for a right of appeal contained in 
Ordinance 33 (1) and (4), Chapter LVII 
of the Ordinances were not violative of 
the rights guaranteed to the religious 
minorities under Art, 30 (1), and were, 
therefore, valid, following certain obser- 
vations of its earlier Full Bench deci- 
sion in V. Rev. Mother Provincial v. 
State of Kerala, ILR (1969) 2 Ker 642: 
(AIR 1970 Ker 196). According to the 
High Court, although the Vice-Chancel- 
lor had the power to hear an appeal 
against an order of dismissal under 
Ordinance 33 (4), he had not, expressly 
or impliedly, the power to order rein- 
statement or even to grant a declaration 
that the services of the appellant had 
been wrongly terminated. It held that a 
statutory Tribunal like the Vice-Chan- 
cellor could not grant such a relief as 
the same would amount to specifically 
enforcing the contract of service, In 
reaching that conclusion, the High Court 
observes that this, in effect, ‘amounts 
to eviscerating the right of appeal to the 
Vice-Chancellor, but the remedy lies 
elsewhere”, in the light of the autho- 
rities cited by it. 


10. The: Kerala University Act, 1957, 
“the Act”, as the preamble shows, was 
enacted to reconstitute the University of 
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Travancore imto a teaching University 
for the whole of the State of. Kerala. 
Section 2 (a) defines “college” to mean 
a college maintained by, or affiliated to 
the University. The definition of “tea- 
cher” in S. 2 (j) of the Act is wide 
enough to take in a Principal, as any 
‘other person imparting instruction.’ Sec- 
tion 5 (viii) confers power on the Univer- 
sity to affiliate to itself colleges within 
the State im accordance with the condi- 
tions to be prescribed in the statutes 
regarding management, salary and terms 
of service of members of the staff, and 
ather such matters, and to withdraw 
affiliation from colleges, Section 15 (2) (ii) 
enjoins that the Senate shall make, 
amend or repeal statutes of its own 
motion or on the motion of the Syndi- 
cate, The powers of the Syndicate are 
enumerated in S; 19, the relevant provi- 
sions of which read: 

"19. Powers of the Syndicate — Sub- 
ject to the provisions of this Act and the 
Statutes, the Executive Authority of the 
University including the general super- 
intendence ‘and control over the institu- 
tions of the University shall be vested in 
the Syndicate; and subject likewise, the 
Syndicate shall have the following 
powers, namely :— 

(a) to affiliate institutions in accord- 
ance with the conditions prescribed in 
the Statutes; 

(b) to make Ordinances and to amend 
or repeal the same; 

x x x x 

(j) to fix the emoluments and pre- 
scribe the duties and the conditions of 
service of teachers and other employees 
in private Colleges.” 

11, The Kerala University Act, 1957 
was repealed by the Kerala University 
Act, 1969 .which came into force with 
effect from Feb, 28, 1969. Section 75 (2) 
of the Act provides that the statutes, 
ordinances, rules and bye-laws in force 
immediately before the commencement 
of the Act shall, in so far as they are 
not inconsistent with its provisions, con- 
tinue to be in force unless they are re- 
placed. i 


12. The material provisions of Ordin- 
ance 33, Chap. LVII of the, Ordinances 
framed by the Syndicate under S. 19 (j) 
are as follows: 

“33 (1). Suspension: The manage- 
ment may at any time place a teacher 


under suspension where a disciplinary . 


proceedings against him is contemplated 
or is pending, He shall be paid subsis- 
tence allowance and other allowances 
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by the management during the period of 
suspension at such rates as may be specifi- 
ed by the University in each case. The 
teacher shall have right to appeal against 
the order of suspension to the | Vice- 
Chancellor of the University within a 
period of two months from the date on 
which he receives the order of suspen+ 
sion. : 

(2) Nature of penalties: The follow- 
ing penalties may for good and sufficient 
reasons be imposed on a teacher by the 
Management :— 

(i) Censure, 

(ii) Withholding of increment. 

(iii) Recovery from pay of any pecun~ 
iary loss caused to the institution/mone- 
tary value equivalent to the amount of 
increment ordered to be withheld, 

(iv) Reduction to a lower rank in the 
seniority list or to a lower grade or post, 

(v) Dismissal from service. 

The Management shall be the Disciplinary 
Authority in imposing the penalties. 


x x x x 

(4) Appeal: A teacher shall be enti- 
tled to appeal to the Vice-Chancellor of 
the University against any order passed 
by the management in respect of the 
penalties referred to in items (ii) to (v). 
Such appeal shall be submitted within 4 
period of 60 days the appellant receives 
the order of punishment.” : 


13. The expression “conditions of ser- 
vice” covers a wide range, as explained 
by the Privy Council in N.W.F. Pro« 
vince v, Suraj Narain, 75 JA 343: (AIR 
1949 PC 112) which was approved by this 
Court in State of U.P. v. Babu Ram, 
(1961) 2 SCR 679: (AIR 1961 SC 751), 
These decisions and also a later decision 
of this Court in State of M.P. v. Shar~ 
dul Singh, (1970) 3 SCR 302 have made 
it clear that the expression ‘conditions 
of service’ includes everything from the 
stage of appointment to the stage of 
termination of service and even beyond, 
and relates to matters pertaining to dis- 
ciplinary action, Thus, the expression 
‘conditions of service’ as explained in the 
decisions of the Privy Council and of 
this Court includes the power to take 
disciplinary action, The rules regarding 
these matters are contained in Chap- 
ter LVII of the Ordinances. The Manage- 
ment of a private college under Ordi- 
nance 33 (2) is constituted the appoint- 
ing and the disciplinary authority in- res- 
pect of imposition of punishment. In 
the course of any disciplinary proceed-~ 
ing, a right of appeal before the Vice- 


Chancellor -is given to a teacher dismis- 
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lsed from service under Ordinance 33 H) 
of the Ordinances. The High Court thus 
rightly held that the right of appeal coa- 
ferred by Ordinance 33 (4) forms part of 
jthe ‘conditions of service’ and, therefore, 
is valid, 

14. The High Court was, however, 
wrong in two ways, Firstly, it fell irto 
an error in holding that the Vice-Chan- 
cellor while exercising the appell=te 
powers under Ordinance 33 (4), had ~ot 
the power to direct reinstatement of a 
teacher or grant a declaration that his 
dismissal was wrongful. It also fell i-to 
an error in holding that a right of =p- 
peal before the Vice-Chancellor given to 
the teachers of private colleges unier 
Ordinance 33 (1) and (4), in the matter of 
suspension and dismissal, was not vic_a- 
tive of the rights of religious minori~es 
under Art. 30 (1) of the Constitution, 

15.. Under Ordinance 33 (1), a tza- 
cher placed under suspension, has a 
right of appeal against the order of 
suspension to the Vice-Chancellor, Unzer 
Ordinance 33 (4), a teacher shall be eti- 
tled to appeal to the Vice-ChanceCor 
against any order passed by the manaze- 
ment in respect of penalties referred to 
in items (ii) to (v) of Ordinance 33 92). 
Merely because a right of appeal is pro- 
vided without defining the powers of -he 
appellate authority, it cannot be imped 
that such right does not include the 
power to direct reinstatement. The em- 
ferment of a power to hear an appeal 
necessarily invests the appellate author-_ty 
with the power to annul, vary or set 
aside the order appealed from. Such power 
is incidental to or is implied in, fhe 
power to hear an appeal. It necessarily 
has the power to grant an appropriate 
relief, Indeed, the extent of the appellate 
power under Ordinance 33 (4) is zot 
defined, When a teacher is dismissed fram 
service, the Vice-Chancellor cannot only 
direct reinstatement but also modify the 
nature of punishment, The whole mat-er 
is at large before him. 


16. In V. Rev. Mother Provincial v, State 
of Kerala, (AIR 1970 Ker 196) (FB) (surza) 
a Full Bench of the Kerala High Comrt 
while dealing with S.56(4) of the Kerala 
University Act, 1969, observed that The 
right of appeal to the Syndicate, wk ch 
being a large .body comprising of as 
many as seventeen members will be s_b- 
ject to pulls and pressures, was not a 
body which could be entrusted with a 
judicial function of this nature. In that 
view, it held that sub-s. (4) suffers from 

. the defect of the appeal being to a foram 
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which seems to be entirely unsuitable 
for the purpose, being unreasonable, and 
so much against the interests of the 
institution, that it can hardly be justified 
either as a regulation of, or as a reason- 
able restriction on the power of the 
management. Incidentally, it observed: 

“Though the appeal lies not, as one 
would have expected, to a judi- 
cial or quasi-judicial tribunal but 
to an executive body which, having re- 
gard to its composition, would hardly be 
able to produce what is ordinarily called 
a speaking order.” 


17. The High Court has read more 
into the Full Bench decision than there 
is, and from the mere observation that 
the proper remedy against any abuse of 
the disciplinary power would be an ap- 
peal, seems to assume that a provision 
like Ordinance 33 (4) would not affect the 
right guaranteed to a minority under 
Art. 30 (1), in matters pertaining to dis- 
cipline. On the contrary, the Full Bench 
observed (at p. 215 of AIR): : 

“The Vice-Chancellor can hardly be 
expected to have the time to deal with 
such matters, and in any case, the long 
delay that will necessarily be involved 
would, by itself render the managing 
body’s powers of disciplinary control 
largely ineffectual.” 


18. It is contended on behalf of the 
appellant that the right to administer 
guaranteed by Art. 30 (1) of the Consti- 
tution does not carry with it a ‘right to 
maladminister’, Jt is urged that while 
autonomy in administration means right 
to administer effectively and to manage 
and conduct the affairs of the institution, 
the University will always have a right 
to see that there is no maladministration. 
If there is maladministration, the Univer- 
sity must take steps to cure the same. 
The right to administer is, therefore, to 
be tempered with regulatory measures 
to facilitate smooth administration. Regu- 
lations which will serve the interests of 
the students, regulations which will serve 
the interests of the teachers are of para- 
mount importance under good admin- 
istration, Regulations in the interest of 
efficiency of teachers, discipline and fair- 
ness in administration are necessary for 
preserving harmony among affliated 
institutions, It is urged that if the 
State has any role to play in the system 
of general education, its power cannot be 
confined merely to the laying down of a 


prescribed standard of education for 
minority educational institutions but 


should also extend to all necessary mea- 
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sures to secure an orderly, efficient arid 
sound administration of such institutions. 
Once the role of the State in the system 
of general education is properly under- 
stood its regulatory power over the 
minority educational institutions, it is 
submitted, would depend upon the nature 
or type of the educational institutions 
set up by a minority amd all other rele- 
vant factors, and no universal or general 
test can be laid down. The degree of per- 
‘missive State control must depend upon 
the circumstances of each case, The right 
under Art. 30 (1)' forms part of a com- 
plex and inter-dependent. group of 
diverse social interests, There cannot be 
any perpetually fixed adjustment of the 
right and those social interests, They 
would need adjustment and readjustment 
- from time to time and in varying circum- 
stances, Undoubtedly, the management of 
a minority institution could not be dis- 
placed by the regulatory measure. But 
the State has a power to regulate through 
_the agency of the University the service 
conditions of teachers and to secure a 
fair procedure in the matter of disci- 
` plinary action against them, These safe- 
guards must necessarily result in the 
security of tenure of teachers and must 
attract competent and qualified staff and 
thus could ultimately improve the excel- 
lence and efficiency of the educational 
institution. i : 
- 19. It is further urged that the recon- 
ciliation of minority rights in education 
with wider social and educational objec- 
tives is inevitably necessary and this in- 
volves the judicial task of balancing the 
guaranteed rights under Art, 30 (1) with 
social, national or educational values 
sought to be regulated or protected by 
the impugned legislation. It has to be 
kept. in mind that today the education 
has to be so designed which would sub- 
serve not only the well being of. the 
citizens in the intellectual, ethical and 
financial spheres but would inculcate 
amongst them a sense of individual and 
social consciousness to contribute to the 
welfare and prosperity of an egalitarian 
society, It is. therefore, urged that Ordi- 
nance 33 (4), Chap. LVII of- the Ordi- 
nance framed by the Syndicate under 
5S. 19 (j) of the Act is not violative of 
Art. 30 (1) as it seeks to ensure justice 
and fair play to the teachers against 
arbitrary actions of the management. 


20. It is next urged that the Vice- 
Chancellor, while exercising his appellate 
power under Ordinance 33 (4) is indeed 
clothed with the State’s inherent judicial 
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power to deal with disputes between the 
parties and determine them on the me- 
rits, fairly and objectively. 

21. It is urged that the contention 
that the impugned order passed by tha 
Vice-Chancellor under Ordinance 33 (4J 
affects the ‘fundamental rights of mino- 
rity religious institutions under Art. 30(1), 
is based.on a complete misconception 
about the true mature and character of 
judicial process and of judicial decisions. 
If this basic and judicial aspect of the 
judicial process:is borne in mind, it is 
submitted, it would be plain that the 
decision given. by the Vice-Chancellor 
cannot be said to affect the fundamental 
rights guaranteed under Art, 30 (1). The 
remedy for a person aggrieved by the 
decision of a competent judicial tribunal. 
is to approach for redress a superior tri- 
bunal, if there he one. 


22. Lastly it is. urged that the rights 


.of the religious and linguistic minorities 


in respect of their . educational insti- 
tutions, however, liberally construed, can= 
not be allowed to dominate every .other 
fundamental rights, directive principles 
of State policy and broad ideals of the 
Article 30 (1) enables the 
minorities to establish and. administer 
educational institutions of their choice 
but it is said they cannot be entitled to 
exact unjustifiable preferential or dis- 
criminatory treatment for minority insti- 
tutions so as te obtain benefits but ta 
reject obligations of statutory rights. We 
fail to see the relevance of these submis~< 
sions while adjudging.. the validity of 
Ordinance 33 (1) and (4) in the light o 
Art. 30 (1). x 7 . 

23. The appellant, who appeared in 
person, supplemented the arguments of 
the learned counsel appearing as amicus 
curiae and urged that if the Court does 
not uphold the powers of the Vice- 
Chanéellor under Ordinance 33 (4) it 
would be tantamount to negation of the 
State’s regulatory power to prevent or 
cure the abuse of power by the manage- 
ment amd throw the teachers to their 
arbitrary actions without any security 
of tenure, She urged that the religious, 
cultural and linguistic minorities though 
deserve. a generous and sympathetic 
treatment, cannot at the same time be 
absolved of their obligations to conform 
to the norms of natural justice and fair 
employment. . 


24. In assailing the view of “the High 
Court, learned counsel for the manage- 
ment contends that the right-of admin- 
istration of minority educational institu- 
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tions rests with the Management and the 
right. of appointment, suspension and 
dismissal of the staff also is part and 
parcel of the administration. In a pri- 
vate college, the appointing and dis- 
ciplinary authority is the mamege- 
ment. Ordinance 33 relating to the ser- 
vice conditions of teachers in private 
colleges authorises the management to 
take any disciplinary proceedings. The 
University has no power to interfere :nto 
the administration. of the college or nto 
the disciplinary action taken against a 
member of the staff. The creation of an 
appellate authority like the Vice-Ct.an- 
eellor, which is an outside agency, itself 
is an illegal abridgement of the righ: of 
management enshrined in Art. 30 (1). 
That apart, directing a dismissed Princi- 
pal, who is the academic head of the 
college, to hold office against the wishes 
of the founders of the college witkout 
specific power in that regard, is an 
anathema to the right of administration 
guaranteed by Art, 30 (1) of the Consti- 
tution. If the Vice-Chancellor were to 
have power of reinstatement of a dismis- 
sed teacher, the result would be, in 
effect, appointing a person against the 
will of the founders of the instituiion. 
The conferral of such a power on the 
Vice-Chancellor is destructive of the 
right of management, In support of the 
contention that Ordinance 33 (1) and (4) 
were violative of Art. 30 (1), reliance 
was placed on the decision in Ahmedebad 
St. Xaviers College Society v, State of 
Gujarat, (1975) 1 SCR 173: (AIR 1974 
SC 1389), 


25. Learned 
veners contends that the interposition 
of an outside authority like the Vice- 
Chancellor, demits the entire disciplimary 
power of a minority educational imsti- 
tution to the Vice-Chancellor, Under 
Ordinance 33 (4) the Vice-Chancellor 
has the power to veto its disciplinary 
control, There is complete interferance 
with the disciplinary power of the mino- 
rity institution, The State may ‘regulate’ 
the exercise of the right of adminictra- 
tion, but it has no power to impose any 
‘restriction’ which is: destructive of the 
right itself, In matters relating to disci- 
pline, the process of decision must be 
left to the institution. There is direct 
interference with this right, The post of 
principal is of pivotal importance in the 
life of a college, around whom wheels 
the tone and temper of the imstitu-ion, 
on whom depends the continuity of its 
traditions, maintenance of discipline and 


counsel for the irter- 
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the efficiency of its teaching. The charac- 
ter of the institution depends on the 
right choice of the principal by the 
management. The right to choose the 
principal is perhaps the most important 
facet of the right to administer a college. 
In the same way, the right to dispense 
with the services of the principal is an 
equally important facet of the same right, 
The imposition of any trammel, thereon, 
except to the extent of prescribing the 
requisite qualifications and the expe- 
rience or otherwise fostering the interests 
of the institution itself, cannot but be 
considered as a violation of the right 


‘warranted under Art. 30 (1). 


26, Learned counsel appearing for 
the State of Kerala, however, while con- 
ceding that conferral of arbitrary and 
unguided powers on an outside agency 
like the Vice-Chancellor, would be des- 
tructive of the right of management 
under Art. 30 (1), contends that the 
power of the Vice-Chancellor under 
Ordinance 33 (4) to hear an appeal 
against an order of dismissal does not 
suffer from this vice. He tries to limit 
the appellate power of the Vice-Chan- 
cellor under Ordinance 33 (4) to a case 
where the action of the management 
is mala fide or where the order of dis- 
missal is a nullity or where the manage- 
ment has acted in breach of the rules of 
natural justice, When so read, it is urged, 
that the conferral of the right of appeal 
to the Vice-Chancellor in case of disci- 
plinary powers of a minority educational 
institution, amounts only to a regulation 
of such power, and, therefore, Ordi- 
mance 33. (4) is not violative of Art. 30(1). 

Article 30 (1) of the Constitution 
provides : 

"30. (1) All minorities, whether based 
on religion or language, shall have the 
right to establish and administer educa- 
tional institutions of their choice,” ` 


27. It is clear beyond doubt that 
Art. 30 (1), though couched in absolute 
and spacious terms im marked contrast 
with other fundamental rights in Part III, 
has to be read subject to the regulatory 
power of the State. Though this Court has 
consistently recognized this power of the 
State as constituting an implied limi- 
tation upon the right guaranteed under 
Art. 30 (1). the entire controversy has 
centred around the extent of its regula- 
tory power over minority educational 
institutions, 


28. In re the Kerala Education Bill. 
1957, 1959 SCR 995 : (AIR 1958 SC 956), 
S. R. Das, C. J, explained the content of 
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the right under Art. 30. (1) of the Consti- 
tution, in these words: 


“We have already observed that Arti- 
cle 30 (1) gives two rights to the mino- 
rities, (1) to establish and (2) to admin~ 
ister, educational institutions of their 
choice, The right to administer cannot 
obviously include the right to maladmin« 
ister. The minority cannot surely ask for 


aid or recognition for -an educational 
institution run by them in unhealthy 
surroundings, without any competent 


teachers possessing any semblance of 
qualification, and which does not maintain 
even a fair standard of teaching or which 
teaches matters subversive of the wel- 
fare of the scholars, It stands to reason, 
then, that the constitutional right 
to administer an educational institution 
of their choice does not necessarily mili- 
tate against the claim of the State to in- 
sist that in order to grant aid the State 
may prescribe reasonable regulations to 
ensure the excellence of the institutions 
to be aided.” 


29. Thus, a contention based on the 
absolute freedom from State control of 
the minorities’ right to administer their 
educational institutions was expressly 
. negatived in this case, The Court clearly 
laid down a principle, namely, a regula- 
tion, which is not destructive or annihila- 
tive of the core or the substance of the 
right under Art. 30 (1), could legitimate- 
ly be imposed, : 


30. The right of a minority commu- 
nity to establish and administer educa- 
tional institutions of their choice was 
subject-matter of decision by this Court 
in more than one case, 

31. In Rev, Sidhajbhai Sabhai v. 
State of Gujarat, (1963) 3 SCR 837 : (AIR 
1963 SC 540), Shah, J. (as he then was) 
speaking for the Court, negatived an 
argument advanced on behalf of the State 
that a law could not be deemed to be 
unreasonable unless it was totally des- 
tructive or annihilative of the right under 
Art. 30 (1), stating (at p. 547 of AIR): 


“The right established by Art. 30 (1) 
is a fundamental right declared in terms 
absolute. Unlike the fundamental free- 
doms guaranteed by Art. 19, it is not 
subject to reasonable restrictions. It is 
intended to be a real right for the pro- 
tection of the minorities in the matter 
of setting up of educational institutions 
of their own choice, The right is intend- 
ed to be effective and is not to be whit- 


tled down by so-called regulative mea- 


sures conceived in the interest not of 
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the minority educational institution, but 
of the public or the nation as a whole. 
If every order which while maintaining 
the formal character of a minority insti- 
tution destroys the power of admin- 
istration is held justifiable because it is 
in the public or national interest, though 
not in its interest as an educational 
institution, the right guaranteed by Arti- 
cle 30 (1) will be but a ‘teasing illusion’, 
a promise of unreality,” 


The learned Judge than went on to say? 


“Regulation which may lawfully be im- 
posed either by legislative or executive 
action as a condition of receiving grant 
or of recognition must be directed to 
making the institution while retaining its 
character as a minority institution effec- 
tive as an educational institution, Such 
regulation must satisfy a dual test-— the ` 
test of reasonableness, and the test that 
it is regulative of the educational charac- 
ter of the imstitution and is conducive to 
making the institution an effective vehi- 
cle of education for the minority com- 
aid or other persons who resort 
o it. 


32. Unlike Art. 19 (1) the fundamen- 
tal freedom under Art. 30 (1) is absolute 
in terms; it is not made subject to any 
reasonable restrictions of the nature the 
fundamental freedoms enunciated in 
Art. 19 may be subjected to, All mino- 
rities, linguistic or religious, have by 
Art. 30 (1) an absolute right to establish 
and administer educational institutions 
of their choice; and any law or executive 
direction which seeks to infringe the 
substance of that right under Art. 30 (1) 
would to that extent be void, 


- 33. The extent of the regulatory 
power of the State was explained by 
Shah, J., thus: 


“This, however, is riot to say that it is 
not open to the State to impose regula- 
tions upon the exercise of this right. The 
fundamental freedom is to establish and 
to administer educational institutions: 
it is a right to establish and administer 
what are in truth educational institutions, 
institutions which cater to the educa- 
tional needs of the citizens, or sections 
thereof. Regulation made in the true 
interests of efficiency of instruction, dis- 
cipline, health, sanitation, morality, publie 
order and the like may undoubtedly be 
imposed. Such regulations are not res- 
trictions on the substance of the right 
which is guaranteed; they secure the — 
proper functioning of the institution, in | 
matters educational.” i 
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34.. In Rev. Father W. Proost v. 
The State of Bihar, (1969) 2 SCR 73: 
(AIR 1969 SC 465), Hidayatullah, C. J. 
while dealing with Arts, 29 (1) and 30(-), 
said (at pp, 468, 469 of AIR): 


“In our opinion, the width of Art. 300) 
cannot be cut down by introducing in 
it considerations on which Art. 29 (1) is 
based. The latter article is a general pro- 
tection which is given to minorities to 
conserve their language, script or cul- 
ture, The former is a special right to 
minorities to establish educational ins-i- 
tutions of their choice. The choice is not 
limited to institution, seeking to con- 
serve language, script or culture and tie 
choice is not taken away if the minority 
community having established an educa- 
tional institution of its choice also adm-ts 
members of other communities. That is a 
circumstance irrelevant for the applica- 
tion of Art, 30 (1) since no such limi- 
tation is expressed and none can be im- 
plied. The two Articles create two sepa- 
rate rights,. although it is possible that 
they may meet in a given case.” 


35. Incidentally, in dealing with the 
right under Art, 30 (1) and the extent oi 
the State’s power of regulatory control 
of such right, this Court in State of 
Kerala v. V. Rev. Mother Provincial, 
(1971) 1 SCR 734: (AIR 1970 SC 2079) 
observed (at p. 2082 of AIR): 


“Administration means ‘management 
of the affairs’ of the institution, This 
management must be free of control so 
that the founders or their nominees can 
mould the institution as they think fit 
and in accordance with their ideas of 
how the interests of the community in 
general and the imstitution in particu_ar 
will be best served. No part of tais 
management can be taken away ed 
vested in another body without an en- 
croachment upon the guaranteed right. 


There is, however, an exception to this 
and it is that the standards of educat:on 
are not a part of management as such. 
These standards concern the body pol:tic 
and are dictated by considerations of ~he 
advancement of the country and its 
people. Therefore, if Universities estab- 
lish syllabi, for examinations they mast 
be followed, subject however to special 
subjects which the institutions may seek 
to teach, and to a certain extent she 
State may also regulate the conditions of 
employment of teachers and the heelth 
and hygiene of students, Such regrla- 
tions do not bear directly upon manaze- 
ment as such although they may irdi- 
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rectly affect.it. Yet the right of the State 
to regulate education, educational stan- 
dards and allied matters cannot be deni- 
ed. The minority institutions cannot be 
allowed to fall below the standards of 
excellence expected of educational insti- 
tutions, or under the guise of exclusive 
right of management, to decline to fol- 
low the general pattern, While the ma- 
nagement must be left to them, they 
may be compelled to keep in step with 
others.” 

36. Protection of the minorities is an 
article of faith in the Constitution of 
India, The right to the administration of 
institutions of minority’s choice enshrin- 
ed in Article 30 (1) means ‘management 
of the affairs’ of the institution, This 
right is, however, subject to the regula- 
tory power of the State. Article 30 (1) is 
not a charter for maladministration; regu- 
lation, so that the right to administer 
may be better exercised for the benefit 


of the institution is permissible; 
but the moment one goes be- 
yond that and imposes, what is in 


truth, not a mere regulation but an im- 
pairment of the right to administer, the 
Article comes into play and the inter- 
ference cannot be justified by pleading 
the interests of the general public; the in- 
terests justifying interference cam only 
be the interests of the minority concern- 
ed. 

37. The conferral of a right of appeal 
to an outside authority like the Vice-| 
Chancellor under Ordinance 33 (4) takes 
away the disciplinary power of a mino- 
rity educational authority. The Vice- 
Chancellor has the power to veto its 
disciplinary control. There is a clear in- 
terference with the disciplinary power 
of the minority institution, The State 
may ‘regulate’ the exercise of the right 
of administration but it has no power to 
impose any ‘restriction’ which is destructive 
of the right itself, The conferral of such 
wide powers on the Vice-Chancellor 
amounts in reality, to a fetter on the 
right of administration under Art. 30 (1). 


-This, it seems to us, would so affect the 


disciplinary control of a minority educa- 
tional institution as to be subversive of 
its constitutional rights and can hardly 
be" regarded as a ‘regulation’ or a ‘re- 
striction’ in the interest of the institu- 
tion. 

38. In St. Xaviers College v. State of 
Gujarat (AIR 1974 SC 1389) (supra) a 
Bench of nine Judges, by a majority of 
seven to two, held that clause (b) of 
sub-sections (1) and (2) of S. 51-A of the 
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Gujarat University Act, 1949 were viola- 
tive of Art. 30 (1). Section 514 (1) (b) 
enacts that no member of the teaching, 
other academic and non-teaching staff of 
an affiliated college shall be dismissed or 
removed or reduced in rank except“after 
an enquiry in accordance with the proce- 
dure ` prescribed in clause (a) and. the 
penalty to be inflicted on him is approv- 
ed by the Vice-Chancellor or any other 
officer of the University authorised by 
the Vice-Chancellor in this behalf. Simi- 
larly, clause (b) of sub-section (2) re- 
quires that such termination should be 
approved by the Vice-Chancellor cr any 
officer of the University authorised’ by 
the Vice-Chancellor in this behalf, 


39. It was argued that the require- 
ment that such termination must be with 
the approval of the Vice-Chancellor, 
creates a fetter in matters. relating to 
disciplinary control over the members of 
the teaching and non-teaching staff. The 
approval by the Vice-Chancellor, it was 
said, may be intended to. be a check on 
the administration but there were no 
guidelines provided and, therefore, clau- 
se (b) of sub-secs. (1): and (2) of S. 51-A 
cannot be said: to be a permissive regula- 
tory measure: These contentions were: up- 
held by the majority. 

40. While seven Judges who consti- 
tuted the majority upheld the provisions 
of clause (a) of sub-secs. (1) and’ (2) of 


5. 51-A, as they provided for a reasonable 


opportunity of showing cause against a 
penalty to be imposed as. being: 'regula- 
tory’, they held that clause (by) of sub- 
secs. (1) and (2) of S. 51-A of the Act, 
which confer a blanket. power on the 
Vice-Chancellor to interfere with the 
disciplinary control of. the management 
‘of a minority educational! institution over 
its teachers, make a serious inroad on the 
right of the minority to administer an 
educational institution guaranteed under 
Art. 30 (1). 


41. To appreciate the point. involved, 


we may refer to certain. passages cf the 


. Judgment, In dealing, with’ the question, 
Ray C.J.,, with whom. Palekar J. agreed, 
observed "(at p. 1400: of AIR): 2 

“In short, unlimited and undefined 
power is conferred: on. the Vice-Chancel- 
lor, The approval of the Vice-Chancel- 
lor may be intended to be a check on the 
administration, The provision contained 
fn S. 51-A, clause (b) of the Act cannot 
be ` said to be a permissive regulatory 
measure inasmuch as it confers arbitra- 
ry power on the Vice-Chancellor to ‘take 
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away the right of administration of the 
minority institutions: Section 51A of the 
Act cannot, therefore, apply to minority, 
institutions.” 


The provision for approval of the Vice- 
Chancellor was held to be bad becausa 
it acted as a check on administration. 
Further, it was held to confer arbitrary 
powers on the Vice-Chancellor because 
there was no guidelines on the basis of 
which the Vice-Chancellor could withhold 
his approval. 

42. Jaganmohan Reddy J., speaking 
for himself and for Alagiriswami dJ. agreed 
with the opinion of. Ray C.J, 


43. In explaining the extent of Tegu= 
latory control, Khanna J. stated (af 
p. 1427 of AIR):. 


“Although disciplinary control over 
the teachers of a minority educational 
institution would be with the governing 
council, regulations, in my opinion, can 
be made for ensuring proper conditions 
of service of the teachers and for secur- 
ing a fair procedure in the matter of 
disciplinary action against the teachers, 
Such provisions which are calculated to 
safeguard the interest of teachers would 
result in security of tenure and thus 
inevitably attract competent persons for 
the posts of teachers, Such a provision 
would also eliminate a potential cause of 
frustration amongst the teachers. Regu- 
lations made for this purpose should be 
considered to be in the interest of mino~ 
rity educational ‘institutions and as such 
they would not violate Art, 30 (1).” 


44. He accordingly upheld the vali« 
dity of clause (a) stating : 

“Clause (a) of sub-secs, (1) and 2) of 
S. 51-A of the impugned .Act which 
makes provision for giving a reasonable 
opportunity of showing cause against a 
penalty to be proposed on a member of 
the staff of an educational institution 
would consequently be held to be valid.” 


45. But. he held . 
valid saying: 


“Clause (b) of ‘those  sub-sections 
which gives a power to the Vice-Chan- 
cellor and officer of the University 
authorised by him to veto the action of 
the managing body of an educational 
institution in awarding’ punishment to a 
member of the staff, in my opinion, in- 
ferferes with the disciplinary control of 
the managing body over its teachers, It 
is significant that the power ‘of approval 
conferred by clause (b) in each of the 
two sub-sections of section 51-A on tha 


clause (b) to be in- 
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Vice-Chancellor or other officer authoris- 
ed by him is a blanket power. No guide- 
lines are laid down for the exercise of 
that power and it is not provided that 
the approval is to be withheld only in 
ease the dismissal, removal, reduction in 
rank or termination of service is mala 
fide or by way of victimisation or other 
similar cause. The conferment of such 
blanket power on the Vice-Chancellor or 
other officer authorised by him for veto- 
fing the disciplinary action of the manag- 
ing body of an educational institution 
makes a serious inroad on the right of 
the managing body to administer an edu- 
cational institution. Clause (b) of each of 
the two sub-sections of S. 51-A should, 
therefore, be held to be violative of 
Art. 30 (1) so far as minority educational 
institutions are concerned.” 


46. It was held that clause (b) inter- 
feres with the disciplinary control of the 
managing body over its teachers. The 
provision does not restrict its operation 
in cases of mala fides or victimisation, ete. 
In other words, the power of the Vice- 
Chancellor was complete, He could refuse 
his approval on facts, that is to say, on 
reaching a conclusion that the action of 
the management was improper or invalid. 


47. Mathew J., speaking for himself 
-and one of us, Chandrachud J. (as he 
then was) observed (at p. 1446 of AIR): 


“It was argued for the petitioners that 
clause (1) (b) of S.51-A has the effect 
of vesting in the Vice-Chancellor a gene- 
ral power of veto on the ` right of the 
management to dismiss a teacher, The 
exact scope of the power of the Vice- 
Chancellor or of the officer of the Uni- 
versity authorized by him in this sub- 
section is not clear. If the purpose of 
the approval fs to see that the provisions 
of Section 51-A (1) (a) are complied 
with, there can possibly be no objection 
in lodging the power of approval even 
in a nominee of the Vice-Chancellor: But 
an uncanalised power without any guide- 
line to withhold approval would be a 
direct abridgement of the right of the 
management to dismiss or remove a tea- 
cher or inflict any other penalty after 
eonducting an enquiry.” 
The learned Judge then 


proceeded to 
observe : 


“The relationship between the manage~ 
ment and a teacher is that of an emplo- 
yer and employee and it passes one’s 
understanding why the management can- 
not terminate the services of a teacher 
on the basis of the contract of employ~ 
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ment, Of course, it is open to the State 
in the exercise of its regulatory power 
to require that before the services of a 
teacher are terminated, he should be 
given an opvortunity of being heard in 
his defence. But to require that for ter~ 
minating the services of ateacher after an 
inquiry has been conducted, the manage- 
ment should have the approval of an out- 
side agency like the Vice-Chancellor ot 
of his nominee would be an abridgement 
of its right io administer the educational 
institution. No guidelines are provided by 
the legislature to the Vice-Chancellor for 
the exercise of his power, The fact that 
the power -can be delegated by the Vice- 
Chancellor to any officer of the Univer- 
sity means that any petty officer to whom 
the power is delegated can exercise a 
general power of veto. There is no obliga- 
tion under the sub-secs, (1) (b) and (2) (b) 
that the Vice-Chancellor or his nominee 
should give any reason for disapproval. 
As we said a blanket power without any 
guideline to disapprove the action of the 
management would certainly encroach 
upon the right of the management to dis 
miss or terminate the services of a tea~ 
cher after an enquiry.” > 


48. He was of the opinion that such a 
provision constitutes a direct abridge- 
ment of the right of the management to 


dismiss or remove a teacher or inflict 
any other penalty, after conducting an 
enquiry. 


,49. Dissenting, two of the other 
Judges, namely Beg J. and Dwivedi J. 
struck a discordant note. Beg J. (as he 
then was) observed (at p. 1452 of AIR): 


“Section 51-A of the Act appears to me 
to lay down general conditions for the 
dismissal, removal, reduction in rank and 
termination of ‘services ofmembers of 
the staff of all colleges to which it ap- 
plies. Again, we have not to consider 
here either the wisdom or umwisdom of 
such a provision or the validity of any 
part of S. 51-A-of the Act on the ground 
that it violates any fundamental right 
other than the ones conferred by Art. 30 
(1) of the Constitution.” 

50. Dwivedi J. stated (at p. 1470 of 
ATR) : 


“The purpose of S. 51-A is to check 
this kind of misuse of the right to fire 
an employee. So the Vice-Chancellor’s 
power of approval is not unguided and 
unreasonable, .After the Chancellor, the 
Vice-Chancellor is the next highest offi- 
cer of the University. It should be pre- 
sumed. that in. granting or withholding 

$ 
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approval ‘he would act according to rea- 
son and justice’, 

When the matter goes before the Vice- 
Chancellor for approval, both the 
management and the teacher or the 
member of the non-teaching staff should 
be heard by him, Hearing both parties is 
necessarily implied, because. without 
hearing either of them it will be difficult 
for him to make up his mind whether he 
should grant or withhold approval to the 
action proposed by the managing body of 
the educational institution, It would also 
follow that while granting approval or 
disapproval, the Vice-Chancellor should 
record reasons, for the exercise of his 
power is subject to control, by courts. 
The statute does not make his order 
final, and courts would surely nullify his 
order if it is arbitrary, mala fide or ille- 
gal. ” $ 


51. An analysis of the judgments in 
St. Xaviers College’s case (AIR 1974 SC 
1389) (supra) clearly shows that seven 
out of nine Judges held that the provi- 
sions contained in clause (b) of sub-secs. 
(i) and (2) of S. 51-A of the Act were 
not applicable to an educational institu- 
tion established and managed by religious 
or linguistic minority as they interfere 
with the disciplinary control of the 
management over the staff of its educa- 
tional institutions, The reasons given by 
the majority were that the power of the 
management to terminate the services of 
any member of the teaching or other 
academic and non-academic staff was 
based on the relationship between an 
employer and his employees and no en- 
croachment could be made on this right 
to dispense with their services under the 
contract of employment, which was an 
integral part of the right to administer, 
and that these provisions conferred on 
the Vice-Chancellor or any other officer 
of the University authorised by him, un- 
canalised, unguided and unlimited power 
to veto the actions of the management. 
According to the majority -view, the con- 
ferral of such blanket power on the Vice- 
Chancellor and his nominee was an in- 
fringement of the. right of administration 
guaranteed under Art. 30 (1) to the mi- 
nority institutions,’ religious and linguis- 
tic. The majority was accordingly of the 
view that the. provisions contained in 
clause (b) of sub-secs. (1) and (2) of 
S. 51A of the Act had the effect af de- 
stroying the minority institution’s disci- 
plinary control over the. teaching and 
non-teaching staff of the college as no 
punishment could be inflicted by the ma- 
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magement on a member of the staff un- 
less it gets approval from an outside 
authority like the Vice-Chancellor or an 
officer of the University authorised by 
him, On the contrary, the two dissenting 
Judges were of the view that these pro- 
visions were perminsve regulatory mea- 
sures, 


52. The power of appeal conferred on 
the Vice-Chancellor under Ordinance 
33 (4) is not only a grave encroachment 
on the institution’s right to enforce and 
ensure discipline in its administrative 
affairs but it is uncanalised and unguided 
in the sense that no restrictions. are placed 
on the exercise of the power. The extent 
of the appellate power of the Vice-Chan- 
cellor is not defined; and, indeed, his 
powers are unlimited. The grounds on 
which the Vice-Chancellor can interfere 
fn such appeals are also not defined. He 
may not only set aside an order of dis- 
missal of a teacher and order his rein- 
statement, but may also interfere with 
any of the punishments enumerated in 
items (ii) to (v) of Ordinance 33 (2), that 
is to say, he can even interfere against 
the infliction of minor punishments, In 
the absence of any guidelines, it cannot 
be held that the power of the Vice-Chan~ 
cellor under Ordinance- 33 (4) was: merely, 
a check on maladministration, 


53. As laid down by the majority in 
St. Xaviers College’s case (AIR 1974 SC 
1389) (supra), such a blanket power 
directly interferes with the disciplinary 
control of the managing body of a mino- 
rity educational institution over its tea- 
chers, The majority decision in St, Xavi« 
ers College’s case squarely applies to the 
facts of the present case and accordingly 
it must be- held that the impugned Ordi- 
nance 33 (4) of the University of Kerala 
is violative of Art. 30 (1) of the Consti- 
tution, If the conferral of such power on 
an outside authority like the Vice-Chan= 
cellor, which while maintaining the for- 
mal character of a minority institution 
destroys the power of administration, 
that is, its disciplinary control, is held 
justifiable because it is in the. public and 
national interest, though not in its inte 
rest as an educational institution, the 
right guaranteed by Art. 30 (1) will be, 
to use the - well-known expression, a 
‘teasing illusion’, a ‘promise of unreality’; 


54, A distinction is, however, sought 
to be drawn between the provisions con= 
tained in clause (b) of sub-secs. (1) and 
(2) of S. 51-A of the Gujarat University 
Act, 1949 which provided that no penalty, 
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could be inflicted on a member of the 
teaching staff without the prior approval 
of the Vice-Chancellor or his nominee, 
and that contained in Ordinance 33 (4) 
which confers on-the Vice-Chancellor the 
power to hear an appeal against an order 
of dismissal. It is said that while a pzo- 
vision making the prior approval of -he 
Vice-Chancellor a condition preced2nt 
against dismissal, removal or reduct.on 
in rank of an employee creates a fetter 
on the exercise of a disciplinary control, 
which the employer undoubtedly has, zhe 
provision conferring on the Vice-Chan- 
cellor a power to hear an appeal leaves 
the power of the employer untouched. 
We are afraid, the distinction tried to be 
drawn is without any basis. 


We must accordingly, hold that Ondi- 
nance 33 (4), Chapter LVII of the Ordi- 
mance framed by the Syndicate of the 
University under S. 19 (j) of the Kerala 
University Act, 1969 would not be appzic- 
able to an educational institution estab- 
lished and managed by a religious or 
linguistic minority like St. Joseph's 


Training College for Women, Ernakulam, " 


55. Incidentally, the Kerala University 
Act, 1969 has been repealed by the Ke- 
rala University Act, 1974, which Aas 
come into force with effect from August 
18, 1974. Section 65 of that Act conzers 
power on the Government to constitute 
an Appellate Tribunal, Any teacher ag- 


grieved by an order in any disciplinary | 


proceedings taken against him may under 
S. 60 (7) appeal to the Appellate Tribu- 
nal and the Appellate Tribunal may, acter 
giving parties an opportunity of being 
heard, and after such further inquiry as 
may be necessary, pass such orders there- 
on as it may deem fit, including an order 
of reinstatement of the teacher concerr.ed. 
S. 61 of the Act provides that (i) pencing 
disputes between the management cf a 
private college and any teacher relating 
to the conditions of service are to be de- 
cided under and in accordance with the 
provisions of the Act, and (ii) past dis- 
putes of such nature which have arben 
after August 1, 1967, and had been dis- 
posed of before the commencement of 
the Act, shall; if the management or the 
teacher applies to the Appellate Tribunal 
in that behalf within thirty days of the 
commencement of the Act, be reopened 
and decided in accordance with the previ- 
sions of the Act. We have been informed 
that the appellant has filed an appeal 
before the Appellate Tribunal, Kerala 
under S. 61 {a) of the Kerala University 
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Act, 1974. We refrain from making any 
observations with regard to that appeal. 
We wish to` say that the validity of 
Ss. 60 (7), 61 and 65 was not in question 
before us, and so we express no opinion 
in regard thereto. 


56. The result, therefore, is that the 
appeals fail and are dismissed, The judg- 
ment of the High Court setting aside the 
two orders of the Vice-Chancellor of the 
University of Kerala dated October 19, 
1970, is upheld though on a different 
ground, namely, the Vice-Chancellor 
under Ordinance 33 (1) and (4) had no 
power to entertain the appeals from the 
impugned orders of dismissal or suspen- 
sion of the appellant, The costs shall be 
borne by the parties throughout as in- 
curred. 


57. We are thankful to Sri.M. K. 
Ramamurthi, who appeared: as an amicus 
curiae for the appellant, for the able assis- 
tance he has rendered. 


Appeals dismissed, 
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(From: 1976 Lab IC 1720 (All)) < 
V. R. KRISHNA IYER, D, A. DESAI 
AND O, CHINNAPPA REDDY, JJ. 


The U. P, State Electricity Board and 
another, Appellants v. Hari Shanker Jain 
and others, Respondents, 


Civil Appeal No, 2199 of 1977, D/- 
28-8-1978. 


(A) Industrial Employment (Standing 
Orders) Act (20 of 1946), Ss, 13-B and 5 
~~ Electricity (Supply) Act (1948), S. 79 
(c) — Purchase of undertaking by State 
Electricity Board — Superannuation of 
employees — Regulation made under 
S. 79 (c) notified under S. 13-B — Regu- 
lation is valid and effective. (Constitu- 
tion of India, Arts. 37, 42, 43). 1976 Lab 
IC 1720 (All) partly Reversed. Observa- 
a in 1968 Lab IC 1567 (Mad), Over- 
ruled. 2 


The Industrial Employment (Standing 
Orders) Act is a special law in regard 
to the matters enumerated in the sche- 
the 
Electricity Board under the Electricity 
(Supply) Act with respect to any of 
those matters are of no effect unless 
such regulations are either notified by 
the Government under Sec, 13-B or certi-~ 
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- ble to conceive that Parliament 
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fied by the Certifying Officer under Sec- 


tion 5 of the - Industrial Employment 
(Standing Orders) Act. In regard to 
matters in respect of which regulations 


made by the Board have not been noti- 
fied by the Governor or in respect 
which no regulations have been mada 
by the Board, the Industrial Employ- 
ment (Standing Orders) Act continues to 
apply. Therefore, in the instant case, the 
regulation made by the Electricity Board 
under S. 79 (c) of the Electricity (Sup- 
ply) Act with regard to age of super- 
annuation having been duly notified by 
the Government under S, 13-B of the 
Act of 1946, the regulation shall have 
effect notwithstanding the fact that it is 
a matter which could be the subject- 
matter of Standing Orders under the In- 
dustrial Employment (Standing Orders) 
Act. The respondents were therefore, 
properly retired when they attained tha 
age of 58 years. 1976 Lab IC 1720 (All), 
Partly Reversed. (Para 17) 


The Industrial Employment (Standing 
Orders) Act deals with a specific subject, 
namely the Conditions of Service, enu~ 
merated in the Schedule, of workmen in 
industrial establishments, It is impossi- 
sought 
to abrogate the provisions of this Act 
embodying as they do hard-won and pre~ 
cious rights of workmen and prescribing 
as they do an elaborate procedure, in- 
cluding a quasi-judicial | determination, 
by a general, incidental provision like 
S. 79 (c) of the Electricity (Supply) Act. 
It is obvious that Parliament did not 
have before it the Standing Orders Act 
when it passed the Electricity (Supply) 
Act and Parliament never meant that 
the Standing Orders Act should stand 
pro tanto repealed by Sec, 79 (c) of tha 
Electricity (Supply) Act. Therefore, the 
provisions of the Standing Orders Act 
must prevail over S. 79 (c) of the Elec- 
tricity (Supply) Act in regard to matters 
to which the Standing Orders Act ap- 
plies. (Para 9) 


It is wrong to hold that a single rule 
or regulation could not be notified under 
S. 13-B. The notifying of one or many 
regulations cannot have the effect of ex- 
cluding the applicability of all provisions 
of the Standing Orders Act. The words 
‘nothing in this Act shall apply’ are not 
to be interpreted too literally as to lead 
to absurd results and to what the legis- 
lature never intended. The only reason~ 
able construction that can be put upon 
the language of Sec. 13-B is that a rule 
or regulation, if notified by the Govern- 
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ment, will exclude the applicability of 
the Act to the extent that the rule or 
regulation covers the field. To that ex- 
tent and to that extent only ‘nothing in | 
the Act shall apply’. That is also the con- 
struction which can legitimately be said 
to conform to the Girective Principles 
of State Policy proclaimed in Articles 42 
and 43 of the Constitution, (Para 16) 


The Constitution hes expressed a deep 
concern for the welfare of workers and 
has provided in Art, 42 that the State 
shall make provision for securing just 


and humane conditions of work and in `> 


Art, 43 that the State shall endeavour to 
secure, by suitable legislation or econo- 
mic organisation or in any other way, ta 
all workers agricultural, industrial or 
otherwise, work, a living wage, condi4 
tions of work ensuring a decent standard 
of life and full enjoyment of leisure ete, 
These are among the ‘Directive Prin- 
ciples of State Policy’. The mandate of 
Article 37 of the Constitution is that 
while the Directive Principles of Stata 
Policy shall not be enforceable by any 
Court, the principles are ‘nevertheless 
fundamental in the governance of the 
country’ and ‘it shall be the duty of the 
State to apply these principles in mak- 
ing laws’. Addressed zo Courts, what the 
injunction means is shat while Courts 
are not free to direc; the making of 
legislation, Courts arə bound to evolve, 
affirm and adopt principles of interpre- 
tation which will further and not hinder 
the goals set out in the Directive Prin- 
ciples of State Policy. This command of 
the Constitution must be ever present in 
the minds of Judges when interpreting 
statutes which concern themselves di- 
rectly or indirectly with matters set out 
in the Directive Principles of State Po- 
licy. 1976 Lab IC 1720 (All), Partly Re- 
versed. Observations in 1968 Lab IC 1567 
(Mad), Overruled. (Para 4A) 


Anno: AIR Manual (8rd Edn.), Electri- 
city (Supply) Act, S 79 N.1; ATR Manual 


(8rd Edn.) Ind. Employment (S, O.) Act, 
S. 5 N. 1; S. 13-B N, 1. a 
(B) Industrial Employment (Standing 


Orders) Act (20 of 1948), S. 13-B — Rules 
or Regulations . notified under — Apply 
to workmen having statutory status and 
not to Government servants only, 1976 
Lab IC 1720 (All), Reversed, (Interpreta- 
tion of Statutes — Ejusdem generis rule). 


The expression ‘workmen to ‘whom any 
other rules or regulations that may be 
notified in this bebal? means in the 
context of Sec, 13-B, workmen enjoying 
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a statutory stutus, in respect of whose 
conditions of service the relevant sta- 
tute authorises the making of rules or 
regulations, The expression cannot be 
construed so narrowly as to mean Gov- 
ernment servants only; nor can it be 
construed so broadly as to mean wock- 
men employed by whomsoever including 
private employers, so long as their cm- 
ditions of service are notified by the 
Govt, under Sec. 13-B, (Para 14) 


The true scope of the rule of 'ejuscem 
generis’ is that words of a general .a- 
ture following specific and particular 
words should be construed as limited to 
things which are of the same nature as 
those specified. But the rule is one which 
has to be ‘applied with caution and aot 
pushed too far’. It is a rule which nrust 
be confined to narrow bounds so as not 
to unduly or unnecessarily limit general 
and comprehensive words. If a broad- 
based genus could consistently be dis- 
covered, there is no warrant to cut 
down general words to dwarf size, If 
giant it cannot be, dwarf it need not be. 
It is true that in Sec, 13-B the species 
specifically mentioned happen to be Gav- 
ernment servants, But they also possess 
this common characteristic that they are 
all public servants enjoying a statutory 
status, and governed by statutory rules 
and regulations, 1976 Lab IC 1720 (All), 
Reversed. (Para 14) 


Anno: AIR Manual (8rd Edn.) Ind. 
Employment (S, O.) Act, S, 13-B N. 1. 
Cases Referred: Chronological Paras 

. AIR 1975 SC 1331: (1975) 3 SCR 619: 

1975 Lab IC 881 ; 3, 10 
AIR 1973 SC 2650: (1974) 1 SCR 43%: 

1973 Lab IC 1602 5 
1968 Lab IC 1567 : (1968) 1 Lab LJ 361 

(Mad) 15 
AIR 1967 SC 1857 : (1967) 3 SCR 


"45 
(1966) 2 SCR 863 5 
8 


(1967) 1 Lab LJ 252 (Mad) 
AIR 1966 SC 1471 : 
AIR 1961 SC 1170 
AIR 1960 SC 665 : (1960) 2 SCR 974 5 
(1884) 10 AC 59: 52 LT 474, Mary Se- 
ward v, Owner of “Vera Cruz” 7 
(1871) 6 CP 125 : 23 LT 810, Thorpe v. 
Adams 8 
(1856) 26 LJ Ch 164 : 69 ER 1048, Len- 
don and Blackwall Railway v. Lime- 
house District Board of Works 8 


Mr. G, B. Pai, Sr. Advocate (Mr. O. P. 
Rana, Advocate with him), for Aprel- 
lants; M/s. R. K. Garg, V. J. Francis, 
Madan Mohan, K. P. Aggarwal and Mrs. 
Manju Gupta, Advocates, for Respon- 
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dents Nos, 1 and 2; Mr, 
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Manoj Swarup 


and Miss Lalita Kohli, Advocates, for 
the Intervener, ` 
CHINNAPPA REDDY, 3.:— The case 


is primarily concerned with the age of 
retirement of two obscure workmen but 
it raises questions of general importance 
concerning workmen employed by most 
statutory bodies and corporations. It is 
on such chance cases that the develop- 
ment of our law depends, 


2. The two workmen were originally 
employed by Messrs, Seth Ram Gopal 
and Partners who were licensees for the 
distribution of electricity under the In- 
dian Electricity Act, 1910, There were 
certified Standing Orders for the indus- 
trial establishment of M/s. Seth Ram Go- 
pal and partners, The certified Standing 
Orders did not prescribe any age of 
superannuation for the employees. 
That, according to the workmen, meant 
that they could continue to work as 
long as they were fit and able to dis- 
charge their duties, The electricity un- 
dertaking of Messrs, Seth Ram Gopal 
and Partners was purchased by the 
U. P. State Electricity Board, with 
effect from 15-12-1964, under the provi- 
sions of the Electricity (Supply) Act, 
1948. The employees of Seth Ram Go- 
pal and Partners became the employees 
of the U, P. State Electricity Board. The 
U. P, State Electricity Board, which it 
is no longer disputed is an industrial 
establishment to which the Industrial 
Employment (Standing Orders) Act, 1946, 
applies, neither made nor got certified 
any Standing Orders as it was bound so 
to do under that Act, But it is evident, 
though not admitted, from two letters, 
one from the Superintending Engineer in 
reply to a letter dated 31-12-1966 from 
the Executive Engineer and the other 
from the Certifiying Officer for Standing 
Orders and Labour Commissioner to the 
General Secretary of the Employees 
Union that the Board and the workmen 
considered the certified Standing Orders 
of the establishment of Seth Ram Gopal 
and Partners as applicable to them even 
after the purchase of the undertaking 
by the Board. This, however, is not 
very material. The Board, as said ear- 
lier, made and got certified no standing 
orders either in regard to age of super- 
annuation or in regard to any other 
matter mentioned in the schedule to the 
Standing Orders Act. We may mention 
here that by reason of a notification D/- 
17-11-1959 “age of superannuation or re- 
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tirement, rate of pension or any other 
facility which- the employers may like to 
extend or may be agreed upon between 
the parties” is one of the matters in res- 
- pect of which an employer to whom the 
Standing Orders Act applies'is bound to 
make Standing Orders and get them 
certified, However, on May 28, 1970, the 
Governor of Uttar Pradesh notified, 
under Section 13-B of the Industrial 
Employment (Standing Orders) Act, 1946, 
a regulation made by the U, P. State 
Electricity Board under Section 79 (c) 
of the Electricity (Supply) Act, 1948. 
The notification was as follows: 
“No. 3822-E/70/XXIII-PB-15EH-67 
May 28, 1970 


In pursuance of the provisions of Sec~ 
tion 13-B of the Industrial Employment 
(Standing Orders) Act 1946 (Act No, 20 
of 1946), the Governor is pleased to no- 
tify in the official Gazette that the U.P. 
State Electricity Board has made the 
following Regulations under sub-sec. (c) 
of S, 79 of the Electricity (Supply) Act, 
1948 (Act No. 54 of 1948)— 


“Notwithstanding any rule or an order 
or practice hitherto followed, the date of 
compulsory retirement of an employee 
of the Board will be the date on which 
he attains the age of 58 years; provided 
that— - 


(i) in the case of the inferior servants 
of the Board, whose counterparts under 
State Government are at present entitl- 
ed to serve up to the age of60 years, the 
age of compulsory retirement will be 
the date on which they attain the age of, 
60 years, 

(ii) the Board or its subordinate ap- 
pointing authority may require an em- 
ployee to retire after he attains -or has 
attained the age of 55 years on three 
months’ notice or three months’ salary 
in lieu thereof without assigning any 
reason”. ” s 
Acting in pursuance of this regulation 
as notified by the Governor, the Board 
sought to retire the two respondents on 
July 2, 1972, and July 7, 1972 respective- 
ly on their attaining the age of 58 years. 
The respondents thereupon filed a writ 
petition in the Allahabad High Court 
challenging the regulation made by the 
Board and its notification by the Gov- 
ernor, Their contention was that the 
Board was not competent to make a re- 
gulation in respect of a matter covered 
by the Industrial Employment (Stand- 
ing Orders) Act. The writ petition was 
dismissed by a learned single Judge. 
a 4 " 
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The respondents preferred a special ap- 
peal and the Division Bench which 
heard the special appeal in the first in- 
stance referred the following three 
questions to a Full Bench: 

“(1) Whether the Industrial Employ- 
ment (Standing Orders) Act, 1946 ap- 
plies to the industrial establishments of 
the State Electricity Board? 

(2) Whether the Standing Orders fram- 
ed for an industrial establishment of an 
electrical undertaking cease to be ope 
rative on the purchase of the undertak- 
ing by the Board or on the framing of 
regulations under S, 79 (ce) of the Elec- - 
tricity (Supply) Act, 1948? 

(3) Whether S. 13-B of the Industrial 
Employment (Standing Orders) Act, 
1946, applies only to industrial establish- 
ments of the Government or also to 
other industrial establishments?” 


The Full Bench answered the questions 
as follows: 


“1. The Industrial Employment (Stand- 
ing Orders) Act, 1946 applies to the in- 
dustrial establishments of the State 


. Electricity Board; 


2. The Standing Orders framed in an 
industrial establishment by an electrical 
undertaking do not cease to be opera- 
tive on the purchase of the undertaking 
by the Board or on framing of the re- 
gulations under S, 79 (c) of the Electri- 
city (Supply) Act, 1948. 

3. Section 13-B of the Industrial Em- 
ployment (Standing Orders) Act, 1946, 
applies only to the industrial establish- _ 
ments of the government and to no 
other establishments.” 


Following the opinion- of the Full 
Bench, the Division Bench allowed the 
special appeal and issued a writ quash- 
ing the notification dated May 28, 1970 
and directing the U, P. State Electricity 
Board not to enforce the regulation 
against the appellants before them, The 
U., P. State Electricity Board, having ob- 
tained a certificate from the High Court 
under Art. 133 (1) of the Constitution, 
has preferred this appeal. 


3. Shri G, B, Pai learned counsel for 
the appellant did not canvass the cor- 
rectness of the answer of the Full Bench 
to the first question referred to it. He 
confined his attack to the answers to the 
second and third questions, Relying upon 
the decisions of this Court in Sukhdev 
Singh v. Bhagat Ram (1975) 3 SCR 619: 
(AIR 1975 SC 1331) and Rajasthan Elec- 
tricity Board v, Mohan Lal (1967) 3 SCR 


1979 


377: (AIR 1967 SC 1857), Shri Pai ar- 
gued that the U, P, State Electricit 
Board was an authority within tre 
meaning of Art. 12 of the Constitution 
and that the regulations made by tke 
Board under S. 79 (c) of the Act had 
the “full force and effect of the statute 
and the force of law” so as to displac:, 
override or supersede Standing Orders 
made and certified under the Industrial 
Employment (Standing Orders) Act, 
which, he submitted were mere contrac- 
tual conditions of service subjected to a 
quasi-judicial process and which, there- 
fore, could not take precedence ove 
legislatively processed regulations, The 
learned counsel further submitted the: 
S. 79 (c) of the Electricity (Supply) Aes 
was a special law and that it prevailed 
over the provisions of the Industriel 
Employment (Standing Orders) Act, Alter- 
nately, he submitted, the notifying cf 
the regulation regarding age of super- 
annuation under S, 13-B of the Indus- 
trial Employment (Standing Orders) Ac: 
excluded the applicability of that Act m 
regard to the subject of age of super 
annuation, He urged that S. 18-B wes 
not confined in its application to Gov- 


ernment undertakings only or to cases. 


where there were comprehensive sets ci 
rules, as was thought by the High Cour= 


4. ' Shri P. K, Garg, for the workmen 
contended that the Industrial Employ- 
ment (Standing Orders) Act was an Acz 
specially designed to define and secure 
reasonable conditions of service for work- 
men in industrial establishments employ- 
ing one hundred or more workmen and 
to that end to compel employers © 
make Standing Orders and to get them 
certified by a quasi-judicial authority, 15 
was, therefore, a special Act with refer- 
ence to its subject-matter. The Electri- 
city (Supply) Act, on the other hand, wgs 
intended “to provide for the rationalise- 
tion of the production and supply c= 
electricity, and generally for taking 
measures conducive to electrical deve- 
lopment”, It was not specially desigr~ 
ed to define the conditions of service ci 
employees of Electricity Boards or to 
displace the Standing Orders Act. Tke 
power given to an Electricity Board ur- 
der S. 79 (c) to make regulations provic- 
ing for “the duties of officers and ser- 
vants of the Board and their salaries, al- 
lowances and other conditions of service” 
was no more than the usual, general 
power possessed by every employe: 
Shri Garg argued that the Industrie! 
Employment (Standing Orders) Act was a 
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Special Act which dealt with the spe- 
cial subject of conditions of employment 
of workmen in industrial establishments 
and, therefore, in the matter of condi- 
tions of employment of workmen in in- 
dustrial establishments, it prevailed over 
the provisions of the Electricity (Supply) 
Act, He urged that under S. 13-B of 
the Standing Orders Act, Government 
undertakings which had a comprehen- 
sive set of rules alone could be exclud- 
ed from the applicability of the Act. He 
submitted that to permit a single rule or 
regulation made for a limited purpose to 
be notified under S., 13-B would have 
the disastrous effect of excluding the ap- 
plicability of the whole of the Standing 
Orders Act. 


’ 4A. Before examining the rival con- 
tentions, we remind ourselves that the 
Constitution has expressed a deep con- 
cern for the welfare of workers and 
has provided in Art. 42 that the State 
shall make provision for securing just 
and humane conditions of work and in 
Art, 43 that the State shall endeavour to 
secure, by suitable legislation or econo- 
mic organisation or in any other way, 
to all workers agricultural, industrial or 
otherwise, work, a living wage, condi- 
tions of work ensuring a decent stan- 
dard of life and full enjoyment of lei- 
sure etc, These are among the “Direc- 
tive Principles of State Policy.” The 
mandate of Art, 37 of the Constitution is 
that while the Directive Principles of 
State Policy shall not be enforceable by 
any Court, the principles are ‘neverthe- 
less fundamental in the governance of the 
country’ and ‘it shall be the duty of the 
State to apply these principles in mak- 
ing laws’, Addressed to Courts, what the 
injunction means is that while Courts 
are not free to direct the making of 
legislation, Courts are bound to evolve, 
affirm and adopt principles of interpre- 
tation which will further and not hind- 
der the goals set out in the Directive 
Principles of State Policy. This com- 
mand of the Constitution must be ever 
present in the minds of Judges when 
interpreting statutes which concern 
themselves directly or indirectly with 
matters set out in the Directive Prin- 
ciples of State Policy. 


5. Let us now examine the various 
statutory provisions in their proper con- 
text with a view to resolve the problem 
before us. First, the Industrial Employ- 
ment (Standing Orders) Act, 1946, Be- 
fore the passing of the Act, conditions 
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of service of industrial employees were 
invariably ill defined and were hardly 
ever known with even a slight degree 
of precision to the employees, There 
was no uniformity of Conditions of Ser- 
vice for employees discharging identi- 
cal duties in the same establishment. 
Conditions of service were generally ad 
hoc and the result of oral arrangements 
which left the employees at the mercy 
of the employer. With the growth of 
the trade union movement and the right 
of collective bargaining, employees start- 
ed putting forth their demands to end 
this sad and confusing state of affairs. 
Recognising the rough deal that was be- 
ing given to workers by employers who 
would not define their conditions of 
service and the inevitability of industrial 
strife in such a situation; the legislature 
intervened and enacted the Industrial 
Employment (Standing Orders) Act. It 
was stated in the Statement of Objects 
and Reasons; 


“Experience has shown that “Standing 
Orders”, defining the conditions of re- 
cruitment, discharge, disciplinary action, 
holidays, leave etc., go a long way to- 
wards minimising friction between the 
management and workers in industrial 
undertakings. Discussion on the sub- 
ject at the tripartite Indian Labour Con- 
ferences revealed a consensus of opinion 
in favour of legislation. The Bill accord- 
ingly seeks to provide for the framing of 
“Standing Orders” in all industrial esta- 
blishments employing one hundred and 
more workers.” 


It was, therefore, considered, as stated 
in the preamble “expedient to require 
employers in industrial establishments to 
define with sufficient precision the con- 
ditions of employment under them and 
to make the said conditions known to 
workmen employed by them.” The 
scheme of the Act, as amended in 1956 
and as it now stands, requires every 
employer of an industrial establishment 
- as defined in the Act to submit to the 
certifying officer draft Standing Orders, 
_ that is, “Rules relating to matters set 
out in the schedule’, proposed by him 
for adoption in his industrial establish- 
ment, This is mandatory. It. has to be 


done within six months after the com- 


mencement of the Act, Failure to do so 
_ is: punishable and is further made a con- 
tinuing offence, The draft Standing 
Orders are required to cover every mat- 
ter set out in the schedule. The schedule 
enumerates the matters to be provided 


[Pr. 5] U. P. S. E. Board v. Hari Shanker (C. Reddy J.) 


A.L R. 


in the.Standing Orders and they include 
classification of workmen, shift working, 
attendance and late coming, Leave and 
holidays, termination of employment, sus- ` 
pension or dismissal for misconduct, 
means of redress for wronged workmen 
etc. Item No. 11 of the Schedule is “Any 
other matter which may be prescribed”, 
By a notification dated 17-11-1959 the 
Government of Uttar Pradesh has pre~ 
scribed “Age of superannuation or re- 
tirement, rate of pension or any other 
facility which the employer may like to 
‘extend or may be agreed upon between 
the parties” as a matter requiring to be 
provided in the Standing Orders, On 
receipt of the draft Standing Orders 
from the employer, the Certifying Offi~ 
cer is required to forward a copy of the 
same to the trade union concerned or 
the workmen inviting them to prefer ob- 
jections, if any, Thereafter the certifying 
officer is required to give a hearing to 
the employer and the trade union or 


- workmen as the case may be and to de- 


cide “whether or not any modification of 
or addition to the draft submitted by 
the employer is necessary to render the 
draft Standing Orders certifiable’ under 
the Act”. Standing Orders are certifiable 
under the Act only if provision is made 
therein for every matter set. out in the 
schedule, if they are in conformity with 
the provisions of the Act and if the 
certifying officer adjudicates them as 
fair and reasonable, The Certifying Of- 
ficer is invested with the powers of a 
Civil Court for the purposes of receiving 
evidence, administering oaths, enforcing 
the attendance of witnesses etc. etc. The 
order of the Certifying Officer is subject 
to an appeal to the prescribed appellate 
authority. The Standing Orders as final~ 
ly certified are required to be entered in 
a Register maintained by the Certifying 
Officer, The employer is required to 
prominently post the Certified Standing 
Orders on special boards maintained for 
that purpose, This is the broad scheme 
of the Act, The Act also provides for 
exemptions, About that, later. The Act, 
as originally enacted, precluded the 
Certifying Officer from adjudicating 
upon the fairness or reasonableness of 
the draft Standing Orders submitted by 


_the employer but an amendment intro- 


duced in 1956 now casts a duty upon 
the Certifying Officer to adjudicate upon 


the fairness or reasonableness, of the 
Draft Standing Orders. The Scheme of 
the Act, has been sufficiently explained 
‘by this Court in Associated Cement Co. 
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Ltd, v. P. D. Vyas, (1960) 2 SCR 974: 
(AIR 1960 SC-665), Rohtak Hissar Dis- 
trict Electricity Supply Co, Ltd, v. State 
of U, P: (1966) 2 SCR 863: (AIR 1966 
SC 1471) and Western India Match Co. 
Ltd, v. Workmen (1974) 1 SCR 434: 
(AIR 1973 SC 2650), The Industrial Em- 
ployment (Standing Orders) Act is thus 
seen to be an Act specially designed to 
define the terms of employment of work- 
men in industrial establishments to give 
the workmen a collective voice in de- 
fining the terms of employment and to 
subject the terms of employment to the 
scrutiny of quasi-judicial authorities by 
the application of the test of fairness and 
reasonableness, It is an Act giving re- 
cognition and form to hard-won and 
precious rights of workmen, We have no 
hesitation in saying that it is a Special 
Act expressly ‘and exclusively dealing 
with the schedule-enumerated conditions 
of service of workmen in industrial 
establishments. 


6. Turning next to the . Electricity 
(Supply) Act, it is, as its preamble says, 
“An Act to provide for the rationa- 
lisation of the production and supply of 
electricity, and generally for taking 
measures conducive to electrical develop- 
ment.” The Statement of Objects and 
Reasons anda glance at the various pro- 
visions of the Act show that the pri- 
mary object of the Act is to provide 
for the co-ordinated, efficient and eco- 
nomic development of electricity in In- 
Gia on a regional basis consistent with 
the needs of the entire region including 
semi-urban and rural areas, Chap, II of 
the Act provides for the constitution of 
the Central Electricity Authority and 
Chap. III for the constitution of State 
Electricity Boards, Chapter IV pre- 
scribes the powers and duties of State 
Electricity Boards, and Chap, V the 
Board’s works and trading procedure. 
Chapter VI deals with the Board’s Fin- 
ance, Accounts and Audit, Chapter VII 
(from S. 70 to S, 83) which is headed 
“Miscellaneous” contains various miscel- 
laneous provisions amongst which are 
S. 78 which empowers the Government 
to make rules and S, 79 which em- 
powers the Board to make regulations 
in respect of matters specified in Cis. 
{a) te (k) of that Section. Clause (c) of 
S. 79 is “the duties of Officers and ser~ 
vants of the Board, and their salaries, 
allowances and other conditions of ser- 
vice.” This, of course is no more than 
the ordinary general power, with which 
svery employer is invested in the first 
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instance, to regulate the conditions of 
service of his employees, It is an an- 
cillary or incidental power of every em- 
ployer, The Electricity (Supply) Açt does 
not presume to be an Act to regulate 
the conditions of service of the emplo- 
yees of State Electricity Boards, It is an 
Act to regulate the co-ordinated develop- 
ment of electricity, It is. a special Act 
in regard to the subject of development 
of Electricity, even as the Industrial 
Employment (Standing Orders) Act is a 
special Act in regard to the subject of 
Conditions of Service of workmen in 
industrial establishments, If S. 79 (c) of 
the Electricity (Supply) Act generally 
provides for the making of regulations 
providing for the conditions of service 
of the employees of the Board, it can 
only be regarded as a general provision 
which must yield to the special pro- 
visions of the Industrial Employment 
(Standing Orders) Act in respect of mat- 
ters covered by the latter Act. 


7. The maxim ‘Generalia ` specialibus 
non derogant” is quite well known. The 
rule flowing from the maxim has been 
explained in Mary Seward v. The 
Owner of the “Vera Cruz” ((1884) 10 AC 
59 at p, 68) as follows: 


“Now if anything be certain it is this, 
that where there are general words in 
a later Act capable of reasonable and 
sensible application without extending 
them to subjects specially dealt with by 
earlier legislation, you are not to hold 
that earlier and special legislation in- 
directly repealed, altered, or derogated 
from merely by force of such general ` 
words, without any indication of a par- 
ticular intention to do so.” 


The question in Seward v, the Vera 
‘Cruz was whether S, 7 of the Admiralty 
Court Act of 1861, which gave jurisdic- 
tion to that Court over “any claim for 
damage done by any ship” also gave 
jurisdiction over claims for loss of life 
which would otherwise come under the 
Fatal Accidents Act. It was held that 
the general words of S, 7 of the Admi- 
ralty Court Act did not exclude the ap~< 
plicability of the Fatal Accidents Act 
and therefore, the Admiralty Court had 
no jurisdiction to entertain a claim for 
damages for loss of life, 


8 The reason for the rule that a 
general provision should yield to a spe- 
cific provision is this: In passing a Spe- 
cial Act, Parliament devotes its entire 
consideration to a particular subject, 
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When a General Act is subsequently 
passed, it is logical to presume that 
Parliament has not repealed or modified 
the former Special Act unless it appears 
that the Special Act again received con- 
sideration from Parliament. Vide London 
and Blackwall Railway v. Limehouse 
District Board of Works ((1856) 26 LJ 
Ch 164 :69 ER 1048) and Thorpe v. Adams 
((1871) 6 CP 125). In J. K. Cotton Spin- 
ning & Weaving Mills Co. Ltd, v. State 
of Uttar Pradesh (AIR 1961 SC 1170), 
this Court observed (at p. 1174): 


“The rule that general provisions 
should yield to specific provisions is not 
an arbitrary principle made by lawyers 
and judges but springs from the common 

“understanding of men and women that 
when the same person gives two direc- 
tions one covering a large number of 
matters in general and another to only 
some of them his intention is that these 
latter directions should prevail as re- 
gards these while as regards all the rest 
the earlier direction should have effect.” 


9 We have already shown that 
the Industrial Employment (Standing 


Orders) Act is a Special Act dealing with © 


a specific subject, namely the Conditions 
of Service, enumerated in the Schedule, 
of workmen in industrial establishments. 
It is impossible to conceive that Parlia- 
ment sought to abrogate the provisions 
of the Industrial Employment (Stand- 
ing Orders) Act embodying as they do 
hard-won and precious rights of work- 
men and prescribing as they do an ela- 
borate procedure, including a quasi-judi~ 
cial determination, by a general, inciden~ 
tal provision like S, 79 (e) of the Elec- 
tricity (Supply) Act. It is obvious that 
Parliament did not have before it the 
Standing Orders Act when it passed the 
Electricity (Supply) Act and Parliament 
never meant that the Standing Orders 
Act should stand pro tanto repealed by 
S. 79 (e) of the Electricity (Supply) Act. 
We are clearly of the view that the pro- 
visions of the Standing Orders Act must 
prevail over S, 79 (c) of the Electricity 
(Supply) Act in regard to matters to 
which the Standing Orders Act applies. 


10. Shri G., B, Pai, relying on what 
was said in the Rajasthan State Electri- 
city Board case (AIR 1967 SC 1857) and 
Sukhdev Singh’s case (AIR 1975 SC 1331) 
argued that the regulations made under 
S. 79 (c) of the Electricity (Supply) Act 
being statutory in nature stood on so 
high a pedestal as to override, by their 
yery nature, the Standing Orders . made 
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under the Standing Orders Act. The ob- 
servations on which he relied are in the 
Rajasthan State Electricity Board case: 


“The State, as defined in Article 12, is 
thus comprehended to include bodies 
created for the purpose of promoting 
the educational and economic interests 
of the people, The State, as constituted 
by our Constitution, is further specifical- 
ly empowered under Art, 298 to carry 
on any trade or business. The circum- 
stance that the Board under the Electri- 
city (Supply) Act is required to carry on 
some activities of the nature of trade or 
commerce does not, therefore, give any 
indication that the Board must be ex- 
cluded from the scope of the word 
“State” as used in Art. 12, On the other 
hand, there are provisions in the Elec- 
tricity (Supply) Act which clearly show 
that the powers conferred on the Board 
include power to give directions, the dis- 
obedience of which is punishable as a 
criminal offence, In these circumstances, 
we do not consider it at all necessary to 
examine the cases cited by Mr. Desai to 
urge before us that the Board cannot 
be held to be an agent or instrument of 
the Government. The Board was clear- 
ly an authority to which the provisions 
of Part III of the Constitution were ap- 
plicable.” 


and in Sukhdev Singh’s case (at p, 627 
of SCR): (at p. 1336 of AIR): 


“Rules, regulations, schemes, bye-laws, 
orders made under statutory powers are 
all comprised in delegated legislation (at 
p. 628 of SCR): (at p. 1337 of ATR) : 

“Subordinate legislation has, if valid- 
ly made, the full force and effect of a 
statute.” 


and (at pp, 684-685 of SCR) : (at p. 1378 
of AIR): 

“Rules and Regulations of the Oil 
and Natural Gas ‘Commission, Life In- 
surance Corporation, Industrial Finance . 
Corporation have the force of law. 

The employees of these statutory bo- 
dies have a statutory status and they 
are entitled to a declaration of being in 
employment when their dismissal or re~ 
moval is in contravention of statutory 
provisions. 

These: statutory bodies are authorities 
within the meaning of Art, 12 of . the 
Constitution.” 

11. The propositions that Statutory 
Bodies are ‘authorities’ within the mean- 
ing of Art. 12 of the Constitution, that 
the employees. of these bodies have a 
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statutory status and that regulations 
made under the statutes creating these 
bodies have the force of law are nct in 
dispute before us, The question is not 
whether the employees and the Beard 
have a statutory status; they undouabt- 
edly have. The question is not whe- 
ther the regulations made under Sec 79 
have the force of law; again, they wn- 
doubtedly have, The question is whe- 
ther S. 79 (c) of the Electricity (Supply) 
Act is a general law and therefore, re- 
gulations cannot be made under it in 
respect of matters covered by the Indus- 
trial Employment (Standing Orcers) 
Act, a special law. That question we 
have answered and the answer to that 
question makes irrelevant the submis- 
sions based on the statutory status of 
the employees and the statutory force 
of the regulations. 


12, Next, we turn to the submission 
based on the notification made under 
S. 13-B of the Standing Orders Act, Sec~ 
tion 13-B reads as follows s 


“13B. Nothing in this Act shall ap- 
ply to an industrial establishment in so 
far as the workmen employed therein 
are persons to whom the Fundamental 
and Supplementary Rules, Civil Services 
(Classification, Control and Appeal) Rules, 
Civil Services (Temporary Service) 
Rules, Revised Leave Rules, Civil Ser- 
vice Regulations, Civilians in Defence 
Service (Classification, Control and Ap- 
peal) Rules or the Indian Railway Estab- 
lishment Code or any other rules or re- 
gulations that may be notified in this 
behalf by the appropriate Government 
in the Official Gazette, apply.” 


13, The notification made by the 
Government has already been extracted 
by us. Some doubts were expressed 
whether the U, P. State Electricity 
Board had in fact made the regulation 
and whether the Government merely 
notified the regulation without app ying 
its mind, The learned counsel appear- 
fng for the Board and the Government 
placed before us the relevant records 
and note-files and we are satisfied that 
the Board did make the regulation and 
the Government did apply its minc, 


14. The High Court expressed the 
view that the expression “any ether 
rules or regulations” should be read 
ejusdem generis with the expressions 
“Fundamental and Supplementary Rules 
“Civil Services, Control, Classification 
and Appeal Rules” etc, So read, it was 
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said, the provisions of S, 13-B could 
only be applied to industrial establish- 
ments in which the workmen employed 
could properly be described as Govern- 
ment servants. We are unable to agree 
that the application of the ejusdem gene- 
ris rule leads to any such result, The 
true scope of the rule of “ejusdem gene- 
ris” is that words of a general nature 
following specific and particular words 
should be construed as limited to things 
which are of the same nature as those 
specified, But the rule is one which has 
to be “applied with caution and not 
pushed too far”, It is a rule which 
must be confined to narrow bounds so 
as not to unduly or unnecessarily limit 
general and comprehensive words, If a 
broad-based genus could consistently be 
discovered, there is no warrant to cut 
down general words to dwarf size, If 
giant it cannot be, dwarf it need not be. 
It is true that in S, 13-B the species spe- 
cifically mentioned happens to be Gov- 
ernment servants. But they also pos- 
sess this common characteristic that they 
are all public servants enjoying a sta- 
tutory status, and governed by statutory 
rules and regulations. If the legislature 
intended to confine the applicability of 
S, 13-B to industrial undertakings em- 
ploying Govt, servants only nothing was 
easier than to say so instead of refer- 
ring to various rules specifically and 
following it up with a general expres- 
sion like the one before us, The words 
‘rules and regulations’ have come to ac- 
quire a special meaning when used in 
Statutes. They are used to describe sub- 
ordinate legislation made by authorities 
to whom the statute delegates that 
function, The words can have no other 
meaning in Sec, 13-B. Therefore, the ex- 
pression “workmen ...,.. to whom 
any other rules or regulations that may 
be notified in this behalf” means, in the 
context of S. 13-B, workmen enjoying 
a statutory status, in respect of whose 
conditions of service the relevant statute. 
authorises the making of rules or regu- 
lations, The expression cannot be con- 
strued so narrowly as to mean Govern- 
ment servants only; nor can it be con- 
strued so broadly as to mean workmen 
employed by whomsoever including pri- 
vate employers, so long as their condi- 
tions of service are notified by the 
Govt. under S, 13-B. 


15. Shri Garg relied on certain ob- 
servations of the Madras High Court in 


. Raman Nambissan v. State Electricity 
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‘Board ((1967) 1 Lab LJ 252), and Thiru~ 
venkataswami v. Coimbatore Municipa- 
lity ((1968) 1 Lab Ly 361) : (1968 Lab IC 
1567). In Raman Nambissan’s case it 
was held that the mere fact that the 
Electricity Board had adopted the rules 
and regulations of the Government of 
Madras as its transitory rules and regu- 
lations did not bring the workman em- 
ployed in industrial establishments un- 
der the Board within the mischief of 
S. 13-B of the Industrial Employment 
(Standing Orders) Act, In Thiruvenkata- 
swami’s case it was held that rules made 
by the Government under the District 
Municipalities Act could not be  consi~ 
dered to be rules notified under S, 13-B 
of the Standing Orders Act merely be~ 
cause the rules were made by the Gov- 
ernment and published in the Govern- 
ment Gazette, We agree with the con- 
clusions in both cases, In Thiruvenkata- 
swami’s case Kailasam J. also observed 
that the Industrial Employment (Stand- 
ing Orders) Act was a special Act relat~ 
ing exclusively to the service conditions 
of persons employed in industrial estab- 
lishments, and, therefore, its provisions 
prevailed over the provisions of the Dis- 
trict Municipalities Act, We entirely 
agree, But, the learned Judge went on 
to say “S, 13-B cannot be availed of for 
purposes of framing rules to govern 
the relationships in an industrial estab- 
lishment under private management or 
in a Statutory Corporation. This rule 
can apply only to industrial establish- 
ments in respect of which the Govern- 
ment is authorised to frame rules and 
regulations relating to the conditions, of 
employment ihn industrial establishments.” 
There we disagree, Our disagreement 
however is only in regard to industrial 
establishments under Statutory Corpora- 
_tions which are authorised by statute to 
make rules and regulations and not in 
regard to those under Statutory Corpo- 
rations not so authorised, nor in regard 
to those under private management. Our 
reasons are mentioned in the previous 


paragraph. 


16. Shri Garg suggested that the rules 
and regulations specific mention of 
. which has been made in S. 13-B were 
all comprehensive sets of rules and,- 
therefore, “any other rules or regula~ 
tions” that might be notified by the 
Government should also satisfy the test 
of comprehensiveness, He argued that 
a single rule or. regulation could not be 
notified under S. 13-B as it’ would be 
too much to say, he said, that the noti» 
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fying of a single rule or regulation 
would exclude the applicability of al 
the provisions of the Standing Orders 
Act, We do not think that the notifying 
of one or many regulations has the ef- 
fect that Shri Garg apprehends it has. 
The words ‘nothing in this Act shall ap- 
ply’ are not to be interpreted too literal- 
ly as to lead to absurd results and to 
what the legislature never intended. In 
cur view the only reasonable construc- 
tion that we can put upon the language 
of S. 13-B is that a rule or regulation, 
if notified by the Government, will ex- 
clude the applicability of the Act tol. 
the extent that the rule or regulation 
covers the field. To that extent and to 
that extent only ‘nothing in the Act shall 
apply.’ To understand S. 13-B in any 
other manner will lead to. unjust and 
uncontemplated results. For - instance, 
most of the Seryice Rules and Regula- 
tions expressly mentioned in Sec, 13-B 
do not deal with a large number of the 
matters enumerated in the schedule 
such as ‘Manner of intimating to work- 
men periods and hours of work, holidays, 
pay-days and wage rates’, ‘shift work« 
ing’, ‘Attendance and late coming’, ‘con 
ditions of, procedure in applying for, 
and the authority which may grant 
leave and holidays’, ‘Closing and reopen- 
ing of Sections of the industrial estab- 


lishments and temporary stoppages of 
work and the rights and liabilities of 
the employer and workmen arising 


therefrom’ etc, To exclude the applic- 
ability of Standing Orders relating to 
all these matters because the Funda= 
mental Rules, the Civil Service Rules or 
the Civil Services (Classification, Control 
and Appeal) Rules provide for a few mat= 
ters like ‘Classification of workmen’ or 
‘suspension or dismissal for misconduct 
would be to reverse the processes of 
history, apart from leading to unjust 
and untoward results, It will place 
workmen once. again at the mercy of 
the employer be he ever so benign and 
it will certainly promote industrial 
strife, We have indicated what accord- 
ing to us is the proper construction of 
S. 13-B, That is the only construction 
which gives meaning and sense to Sec- 
tion 13-B and that is a construction 
which can legitimately be said to con- 
form to the Directive Principles ofj . 
State. Policy proclaimed in Arts, 42 and 


43 of the Constitution. a 


17. We, therefore, hold that the In- 
dustrial Employment (Standing Orders) 
Act is a special law in regard to the 
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matters enumerated in the schedule and 
the regulations made by the Electricity 
Board with respect to any of those mat- 
ters are of no effect unless such regula- 
tions are either notified by the Govern- 
ment under S. 13-B or certified by the 
Certifying Officer under S, 5 of the In- 
dustrial Employment (Standing Orders) 
Act, In regard to matters in respect of 
which regulations made by the Board 
have not been notified by the Governor 
or in respect of which no regulations 
have been made by the Board, the In- 
dustrial Employment (Standing Orders) 
Act shall continue to apply. In the pre- 
sent case the regulation made by the 
Board with regard to age of superannua- 
tion having been duly notified by the 
Government, the regulation shall have 
effect notwithstanding the fact that it is 
a matter which could be the subject- 
matter of Standing Orders under the In- 
dustrial Employment (Standing Orders) 
Act. The respondents were therefore, 
properly retired when they attained the 
age of 58 years, The appeal is, there- 
fore, allowed, The Writ Petition filed 
in the High Court is dismissed. The ap- 
pellants will pay the costs of the res- 
pondents as directed by this Court on 
28-9-77, The costs are quantified at Rs. 
3500/-, 


Appeal allowed. 
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= 1978 LAB. I. C. 1667 
(From :— Labour Court, Meerut)’ 
V. R. KRISHNA IYER, D. A. DESAI AND 
O. CHINNAPPA REDDY, JI. 

M/s. Hindustan Tin Works Pvt. Ltd., Ap- 
pellant v. The Employees of M/s. Hindustan 
Tin Works Pyt. Ltd. and others, Respondents, 

Civil Appeal No. 656 of 1978, D/- 7-9-1978. 


(A) Constitution of India, Art. 136 — 
Effect of grant of special leave — Appeal 
against award of Labour Court holding re 
trenchment of certain workmen to be illegal 
and directing their reinstatement with full back 
wages — Leave limited only to grant of full 
back wages — Question as to relief of re» 
instatement is no more open to challenge —~ 
Compelling necessity for retrenchment of 
workmen cannot be gone into by Court. 

(Paras 4 and 5) 


°Award dated 21-9-1977 of Labour Court 
Meerut in Adjudication Case No. 160 of 
1974. 
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Anno: AIR Comm. Constitution of India 
(20d Edn.), Art. 136, N. 4. 


(B) Constitution of India, Art. 136 — 
Scope of jurisdiction of Supreme Court under 
~— Award of Labour Court — When open to 
interference — Termination of services of 
workmen, illegal —- Workmen, if entitled to 
full back wages — (U. P. Industrial Disputes 
Act (28 of 1947), Ss. 4-K, 6). 


Article 136 of the Constitution does not en- 
visage Supreme Court to be regular Court of 
Appeal but it confers a discretionary power 
on it to grant special leave to appeal, inter 
alia, against the award of any Tribunal. The 
scope and ambit of this wide constitutional 
discretionary power cannot be exhaustively 
defined. The Court will entertain a petition 
for special leave in which a question of gene- 
ral public importance is involved or when the 
decision would shock the conscience of the 
Court. The Industrial Disputes Act is intend- 
ed to be self-contained one and it seeks to 
achieve social justice on the basis of collec- 
tive bargaining, conciliation and arbitration, 
Though Art. 136 is couched in widest terms, it 
is necessary for Supreme Court to exercise 
its discretionary jurisdiction only in cases 
where Awards are made in violation of the 
principles of natural justice causing substantia} 
and grave injustice to parties or raises an im- 
portant principle of industrial law requiring 
elucidation and final decision by Supreme 
Court or discloses such other exceptional or 


. special circumstances which merit considera- 


AIR 1959 SC 633, 
(Para 6) 


Ordinarily, a workman whose service has 
been illegally terminated either by dismissal, 
discharge or retrenchment will be entitled to 
full back wages except to the extent he was 
gainfully employed during the enforced idle- 
ness. That is the normal rule. When the 
termination of services was found to be nei- 
ther proper nor justified, it would not only 
show that the workmen were always willing to 
serve but if they rendered services they would 
legitimately be entitled to the wage for the 
same. If the workmen were always ready to 
work but they were kept away therefrom on 
account of invalid act of the employer, there 
is no justification for not awarding them ful 
back wages which were very legitimately due 
to them. (1971) 1 Lab LJ 508 (Guj) and 
(1971) 1 Lab LJ 327 (Al), Approved; AIR 
1973 SC 2251 and AIR 1971 SC 2171, Rel. on. 

(Para 9) 


In view of Art. 43-A of the Constitution, 
from being a factor of production the labour 
has become a partner in industry. It is a 
common venture in the pursuit of desired goal. 


tion of Supreme Court. 
Rel. on. 
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Now if a sacrifice is necessary in the overall 
interest of the industry or a particular under- 
taking, it will be both unfair and inequitous 
to expect only one partner of the industry to 
make the sacrifice. Pragmatism compels com- 
mon sacrifice on the part of both. 
(Paras 12, 13) 
When the industrial unit concerned is look- 
ing up and has started making profits, and the 
workmen have already been reinstated and 
they have started earning their wages, in view 
of the fact that the unit has still not cleared 
its accumulated loss and in view of the facts 
and circumstances of the case the award not 
of full back wages but 75 per cent. thereof 
will be appropriate, — (Paras 17, 19) 
Anno: AIR Comm. Constitution of India 
(2nd Edn.), Art. 136, N. 1. 
Cases Referred : Chronological Paras 


AIR 1973 SC 2251 : (1974) 3 SCC 216: 1973 


Lab IC 1224 10 
AIR 1971 SC 2171: (1971) 3 SCR 774: 1971 
` Lab IC 1235 10 
(1971) 1 Lab LY 327 (All) 9 
(1971) 1 Lab LJ 508 (Guj) 9 


AIR 1959 SC 633: 1959 Supp (2) SCR 136 6 
1891 AC 173:64 LT 180, Susannah Sharp 
v. Wakefield 11 


Mr. G. B. Pai, Sr. Advocate (M/s. L. R. 
Singh, R. P. Singh, R. K. Jain, Suman Kapoor 
and Sukumar Sahu, Advocates with him), for 
Appellant; M/s. R. K. Garg, V. J. Francis and 
Madan Mohan Advocates (for No. 1) and 
Mr. G. N. Dikshit, Sr. Advocate (Mr. O. P. 
Rana, Advocate with him) (for Nos. 2, 3), for 
Respondents. 


D. A. DESAI, J.:— This appeal by special 
leave, limited to the question of grant of back 
wages, raises a very humane problem in the 
field of industrial jurisprudence, namely, 
where termination of service either by dismis- 
sal, discharge or even retrerichment is held in- 
valid and the relief of reinstatement with con- 
tinuity of service is awarded what ought to be 
the criterion for grant of compensation, to the 
extent of full wages or a part of it? ` 


2. A few relevant facts will highlight the 
problem posed. Appellant is a private Limit- 
ed Company having set up an industrial unit 
in engineering industry. The raw material 
for its manufacturing process is tin plates. 
The appellant served notice of retrenchment 
on 56 workmen in February, 1974 alleging 
non-availability of raw material to utilise the 
full installed capacity, power shedding limit- 
ing the working of the unit to 5 days a week, 
and- the mounting loss. Subsequently, nego- 
tiations took place between the Union and the 
appellant leading to an agreement dated 1st 
April, 1974 whereby the workmen who were 
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sought to be retrenched were taken back in 
service with continuity of service by the ap- 
pellant and the workmen on their part agreed 
to co-operate with the management in imple- 
menting certain economy measures and in 
increasing the prođuctivity so as to make the 
undertaking economically viable. Simultane- 
ously, the workmen demanded a revision of 
the wage scales and the appellant pleaded its 
inability in view of the mounting losses. Some 
negotiations took place and a draft memoran- 
dum of settlement was drawn up which pro- 
vided for revision of wages on the one hand 
and higher norms of production on the other, 
but ultimately the settlement fell through. Ap- 
pellant thereafter on Ist July, 1974 served a 
notice of retrenchment on 43 workmen. The 
Tin Workers’ Union, Ghaziabad, espoused the 
cause of such retrenched workmen and ulti- 
mately the Government of Uttar Pradesh by 
its notification dated 9th October, 1974, issued 
in exercise of the power conferred by S. 4-Ki 
of the U. P. Industrial Disputes Act, 1947, 
referred the industrial dispute arising out of 
retrenchment of 43 workmen, between the par- 
ties, for adjudication to the Labour Court. 
Names of the retrenched workmen were set 
out in an Annexure to the order of reference. 

3. The Labour Court, after examining: the 
evidence led on both sides and considering 
various relevant circumstances, held that the 
reasons stated in the notice dated ist July, 
1974, Ext. E-2, viz., heavy loss caused by non- 
availability of tin plates, persistent power curbs 
and mounting cost of production, were not the 
real reasons for effecting retrenchment but the 
real reason was the annoyance felt by the 
Management consequent upon the refusal of 
the workmen to agree to the terms of settle- 
ment contained in the draft dated 5th April, 
1974 and, therefore, the retrenchment was 
illegal, The Labour Court by its award direct- 
ed that all the workmen shall be reinstated in 
service from ist August, 1974 with full back 
wages, permitting the appellant to deduct any 
amount paid as retrenchment compensation 
from the amount payable to the workmen as 
back wages. The appellant challenged the 
Award in this appeal. When the special leave 
petition came up for admission, this Court re- 
jected the special leave petition with regard to 
the relief of reinstatement but limited the leave 
to the grant of full‘back wages. 


4. The question whether the workmen who 
were retrenched were entitled to the relief of 
reinstatement is no more open to challenge. In 
other words, it would mean that the retrench- 
ment of workmen was invalid for the reasons 
found by the Labour Court and the workmen 
were entitled to the relief of reinstatement ef- 
fective from the day on which they were 


sought to be retrenched. The workmen were -` 
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sought to be retrenched from ist August, 1974 
and the Labour Court has directed their re- 
instatement effective from that date. The 
Labour Court has also awarded full back 
wages to the workmen on its finding that the 
retrenchment was not bona fide and that the 
non-availability of the raw material or recur- 
rent power shedding and lack of profitability 
was a mere pretence or a ruse to torment the 
workmen by depriving them of their liveli- 
hood, the real reason being the annoyance of 
the appellant consequent upon the refusal of 
the workmen to be a party to a proposed set- 
tlement by which work-load was sought to be 
raised. 

5. Mr. Pai, learned counsel for the appel- 
lant in his attempt to persuade us to give some- 
thing less than full back wages, attempted to 
re-open the controversy concluded by the order 
of this Court while granting limited leave that 
the retrenchment was inevitable in view of the 
mounting losses and falling production for 
want of raw material and persistent power 
shedding. It was said that for the limited pur- 
pose of arriving at a just decision on the ques- 
tion whether the workmen should be awarded 
full back wages, we should look into the com- 
pelling necessity for retrenchment of the work- 
men. Once leave against relief of reinstate- 
ment was rejected, the order of the Labour 
Court holding that retrenchment was invalid 
and it was motivated and the relief of reinstate- 
ment must follow, has become final. Under 
no pretext or guise it could now be re-opened. 


6. Before dealing with the contentions in 
this appeal we must bear in mind the scope of 
jurisdiction of this Court under Art. 136 of 
the Constitution vis-a-vis the Awards of the 
Industrial Tribunals. Article 136 of the Con- 
stitution does not envisage this Court to be a 
regular Court of Appeal but it confers a dis- 
eretionary power on the Supreme Court to 
grant special leave to appeal, inter alia, against 
the Award of any Tribunal in the territory of 
India. The scope and ambit of this wide con- 
stitutional discretionary power cannot be ex- 
haustively defined. It cannot obviously be so 
construed as to confer a right to a party when 
he has none under the law. The Court will 
entertain a petition for special leave in which 
a question of general public importance is in- 
volved or when the decision would shock the 
conscience of this Court. The Industrial Dis- 
putes Act is intended to be a self-contained 
one and it seeks to achieve social justice on 
the basis of collective bargaining, conciliation 
and arbitration. Awards are given on circum- 
stances peculiar to each dispute and the Tri- 
bunals are to a large extent free from restric- 
tions of technical considerations imposed on 
courts. A free and liberal exercise of the 
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power under Art. 136 may materially affect the 
fundamental basis of such decisions, viz., quick 
solution of such disputes to achieve industrial 
peace. Though Art. 136 is couched in widest 
terms, it is necessary for this Court to exercise! 
its discretionary jurisdiction only in cases 
where Awards are made in violation of the 
principles of natural justice causing substan- 
tial and grave injustice to parties or raises an) 
important principle of industrial law requiring 
elucidation and final decision by this Court or, 
discloses such other exceptional or special cir- 
cumstances which merit consideration of this 
Court (See Bengal Chemical and Pharmaceuti- 
cal Works Ltd., Calcutta v. Their Workmen, 
1959 Supp (2) SCR 136 at p. 140: (AIR 1959 
SC 633 at p. 635). 

7. The question in controversy which fairly 
often is raised in this Court is whether even 
where reinstatement is found to be an appro- 
priate relief, what should be the guiding con- 
siderations for awarding full or partial back 
wages. This question is neither new nor raised 
for the first time. It crops up every time when 
the workman questions the validity and lega- 
lity of termination of his service howsoever 
brought about, to wit, by dismissal, removal, 
discharge or retrenchment, and the relief of 
reinstatement is granted. As a necessary corol- 
lary the question immediately is raised as to 
whether the workman should be awarded full 
back wages or some sacrifice is expected of 
him. 

8. Let us steer clear of one controversy 
whether where termination of service is found 
to be invalid, reinstatement as a matter of 
course should be awarded or compensation 
would be an adequate relief. That question 
does not arise in this appeal. Here the relief 
of reinstatement has been granted and the 
award has been implemented and the re- 
trenched workmen have been reinstated in 
service. The only limited question is whether 
the Labour Court in ‘the facts and circum- 
stances of this case was justified in awarding 
full back wages. 

9. It is no more open to debate that in 
the field of industrial jurisprudence a declara- 
tion can be given that the termination of ser- 
vice is bad and the workman continues to be 
in service. The spectre of common law doc- 
trine that contract of personal service cannot 
be specifically enforced or the doctrine of 
mitigation of damages does not haunt in this 
branch of law. The relief of reinstatement 
with continuity of service can be granted 
where termination of service is found to be 
invalid. It would mean that the employer has 
taken away illegally the right to- work of the 
workman contrary to the relevant law or in 
breach of contract and simultaneously depriv- 
ed the workman of his earnings. If thus the 
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employer is found to be in the wrong as a re- 
‘sult of which the workman is directed to be 
reinstated, the employer could not shirk his 
responsibility of paying the wages which the 
workman has been deprived of by the illegal 
or invalid action of the employer. Speaking 
realistically, where termination of service is 
questioned as invalid or illegal and the work- 
man has to go through the gamut of litigation, 
his capacity to sustain himself throughout the 
protracted litigation is itself such an awesome 
factor that he may- not survive to see the: day 
when relief is granted. More so in our system 
where the law’s proverbial delay has become 
stupefying. If after such,a protracted time 
and energy consuming litigation during which 
period the workman just sustains himself, ulti- 
mately he is to be told that though he will be 
reinstated, he will be denied the back wages 
which would be due to- him, the workman 
would be subjected to a sort of penalty for no 
fault of his and it is wholly undeserved. Ordi- 
narily, therefore, a workman whose service has 
been illegally terminated would be entitled to 
full back wages except to the extent he was 
gainfully employed during the enforced idle- 
mess. That is the normal rule. Any other 
view would be a premium on the unwarranted 
litigative activity of the employer. If the em- 
ployer terminates the service illegally and the 
termination is motivated as in this case, viz., 
to resist the workmen’s demand for revision 
of wages, the termination may well amount 
to unfair labour practice. In such circum- 
stances reinstatement being the. normal rule, it 
should be followed with full back wages. 
Articles 41 and 43 of the Constitution would 
assist us in reaching a just conclusion in this 
‘respect. By a suitable legislation, to wit, the 
U. P. Industrial Disputes Act, 1947, the State 
has endeavoured to secure work to the work- 
men. In breach of the statutory obligation the 
services were terminated and the termination 
is found to be invalid; the workmen though 
willing to do the assigned work and earn their 
livelihood, were kept away therefrom. On top 
of it they were forced to litigation up to the 
apex Court and now they are being told that 
something less than full back wages should be 
awarded to them. If the services were not ter- 
minated the workmen ordinarily would have 
continued to work and would have earned 
eir wages. When it was held that the ter- 
mination of services was neither proper nor 
justified, it would not only show that the work- 
men were always willing to serve but if they 
rendered service they would legitimately be 
entitled to the wages for the same. If the 
workmen were always ready to work but 
they were kept away therefrom on account 
of - invalid act of the employer, there 
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is no justification for not awarding them full 
back wages which were very legitimately dus 
to them. A Division Bench of the Gujarat 
High Court in Dhari Gram Panchayat v. Safai 
Kamdar Mandal, (1971) 1 Lab LJ 508 and a 
Division Bench of the Allahabad High Court 
in Postal Seals Industrial Co-operative Society 
Ltd. v. Labour Court, Lucknow, (1971) 1 Lab 
LI 327 have taken this view and we are of 
the opinion that the view taken therein is 
correct. 

10. The view taken by us gets support 
from the decision of this Court in Workmen 
of Calcutta Dock Labour Board v. Employers 
in relation to Calcutta Dock Labour Board, 
(1974) 3 SCC 216:(AIR 1973 SC 2251). In- 
this case seven workmen had been detained 
under the Defence of India Rules and one of 
the disputes was that when they were released 
and reported for duty, they were-not taken in 
service and the demand was for their reinstate- 
ment, The Tribunal directed reinstatement of 
five out of seven workmen and this part of 
the Award was challenged before this Court, 
This Court held that the workmen concerned 
did not have any opportunity of explaining 
why their services should not be terminated 
and, therefore, reinstatement. was held to be 
the appropriate relief, and set aside the order 
of the Tribunal. It was observed that there 
was no justification for not awarding full back 
wages from the day they offered to resume 
work till their reinstatement. Almost an iden- | 
tical view was taken in Management of Pani- 
tole Tea ‘Estate v. The Workmen, (1971) 3 
SCR 774: (AIR 1971 SC 2171). 

11. In the very nature of things there can- 
not be a strait-jacket formula for’ awarding 
telief of back wages. All relevant considera- 
tions will enter the verdict. More or less, it 
would be a motion addressed to the discretion 
of the Tribunal. Full back wages would be 
the normal rule and the party objecting to it 
must establish the circumstances necessitating 
departure. At that stage the Tribunal will ex- 
ercise its discretion keeping in view all the re- 
levant circumstances. But the discretion must 
be exercised in a judicial and judicious man- 
ner. The reason for exercising discretion 
must be cogent and convincing and must ap- 
pear on the face of the record. When it is 
said that something is to be done within the 
discretion of the authority, that something is 
to be done according to the rules of reason 
and justice, according to law and not humour, 
It is not to be arbitrary, vague and fanciful 
but legal and regular (See Susannah Sharp vy. 
Wakefield, 1891 AC 173 at p. 179). 

12. It was, however, ‘very strenuously con- 
tended that as the appellant company is suf- 
fering loss and its carry-forward loss as on 31s 
March, 1978 is Rs. 8,12,416.90, in’ order to see 
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that the industry survives and the workmen 
continue to get employment, there must be 
some sacrifice on the part of workmen. If the 
normal rule in a case like this is to award full 
back wages, the burden will be on the appel- 
lant employer to establish circumstances which 
would permit a departure from the normal 
rule, To substantiate the contention that this 
ig an exceptional case for departing from the 
normal rule it was stated that loss is mounting 
up and if the appellant is called upon to pay 
full back wages in the aggregate amount of 
Rs. 2,80,000/-, it would shake the financial 
viability of the company and the burden would 
be unbearable. More often when sOme mone- 
tary claim by the workmen is being examin-d, 
this financial inability of the company con- 
sequent upon the demand being granted is 
voiced. Now, undoubtedly an industry is a 
common venture, the participants being ~he 
capital and the labour. Gone are the days 
when labour was considered a factor of pco- 
duction. Article 43-A of the Constitution re- 
quires the State to take steps to secure ~he 
participation of workmen in the managem :nt 
of the undertaking, establishments or other 
organisations engaged in any industry. Thus, 
from being a factor of production the labaur 
has become a partner in industry. It is a ccm- 
mon venture in the pursuit of desired goal. 


13. Now, if a sacrifice is necessary in -he 
overall interest of the industry or a particular 
undertaking, it would be both unfair and in- 
equitous to expect only. one partner of -he 
industry to make the sacrifice. Pragmatism 
compels common sacrifice on the part of bcth. 
The sacrifice must come from both the pert- 
ners and we need not state the obvious taat 
the labour is a weaker partner who is mre 
often called upon to make the sacrifice. 
Sacrifice for the survival of an industrial 
undertaking cannot be a unilateral action. 
It must be a two way traffic. The manaze- 
ment need not have merry time to itself 
making the workmen the sacrificial goat. If 
sacrifice ig necessary, those who can afford end 
have the cushion and the capacity must bżar 
the greater brunt making the shock of sacri- 
fice as less poignant as possible for those who 
at body and soul together with utmost diffi- 

ty. ; 


14. The appellant wants us to give sorre- 
thing less than full back wages in this case 
which the Labour Court has awarded. There 
is nothing to show whether the Manag:ng 
Director has made any sacrifice; whether his 
salary and perks have been adversely affect=d; 
whether the managerial coterie has reduced 
some expenses on itself. If there is no such 
material on record, how do we expect the 
workmen, the less affording of the weaker seg- 
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ment of the society, to make the sacrifice, be- 
cause sacrifice on their part is denial of the 
very means of livelihood. 


15. We have also found that since 1976-77 
the appellant is making profit, A Statement 
of Account certified by the Chartered Ac- 
countants of the company dated 25th July, 
1978 shows that the appellant has been mak- 
ing profit since 1976-77. The unit is, there- 
fore, looking up. ‘ 

16. One relevant aspect which would assist 
us in reaching a just conclusion is that after 
retrenching 43 workmen effective from ist 
August 1974, 36 of them were recalled for ser- 
vice on a large number of days in 1975, 1976 
and 1977, the maximum being the case of Jai 
Hind who was given work for 7244 days, and 
the minimum being Harsaran s/o Baldev who 
was given work for 15 days. An amount of 
Rs. 74,587.26 was paid to these 36 workmen 
for the work rendered by them since the date 
of retrenchment. Certainly, the appellant 
would get credit for the amount so paid plus 
the retrenchment compensation it must have 
paid. Even then we were told that the em- 
ployer will have to pay Rs. 2,80,000/- by way 
of back wages. We were also told that the 
appellant had offered to pay by way of settle- 
ment 50 per cent. of the back wages. There- 
fore, the only question is whether we should 
confirm the Award for full back wages. 

17. Now, undoubtedly the appellant ap- 
pears to have turned the corner. The indus- 
trial unit is looking up. It has started mak- 
ing profits. The workmen have already been 
reinstated and, therefore, they have started 
earning their wages. It may, however, be re- 
called that the appellant has still not cleared 
its accumulated loss. Keeping in view all the 
facts and circumstances of this case it would 
be appropriate to award 75 per cent. of the 
back wages to the workmen to be paid in two 
equal instalments. 


18. It may well be that in appropriate cases 
the Court may, in the spirit of labour and 
management being partners in the industry, 
direct scaling down of back wages with some 
sacrifice on management’s part too. We were, 
even here, inclined to saddle the condition that 
till the loss is totally wiped out the Managing 
Director and the Directors shall not charge any 
fee for the services rendered as Director, no 
dividend shall be paid to equity shareholders, 
and the Managing Director shall not be paid 
any overriding commission, if there be any, on 
the turnover of the company since this will 
account for the pragmatic approach of com- 
mon sacrifice in the interest of the industry. 
We indicate the implications of Art. 43-A in 
this area of law but do not impose it here for 
want of fuller facts. : 
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19. The Award shall stand accordingly 
modified to the effect that the retrenched work- 
men who are now reinstated shall be paid 
75 per cent. of the back wages after deduct- 
ing the amount paid to them as wages when 
recalled for work since the date of retrench- 
ment and adjustment of the retrenchment com- 
pensation towards the amount found due and 
payable. The appellant shall pay the costs of 
the respondents quantified at Rs. 2,000/- as 
directed while granting ‘special leave. 

Order accordingly. 
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(From: Rajasthan)* 


JASWANT SINGH, P. S. KAILASAM 
AND A. D. KOSHAL, JJ. 


Morcha, Appellant v. State of Rajas- 
than, Respondent. 

Criminal Appeal No. 43 of 1972, 
13-9-1978. 

Penal Code (45 of 1860), S, 300 Third- 
ly — Accused went armed with dagger 
to village of his in-laws to fetch his 
wife (victim)—Accused inflicting through 
and through penetrating wound serious- 
ly injuring lever and colon — Injury in- 
flicted without slightest provocation — 
Whole affair appeared to be pre-planned 
~- According to doctor, injury was suffi- 
cient in the ordinary course of nature to 
cause death — Held, the case squarely 
fell within the ambit of clause ‘thirdly’ 
of S. 300 — Plea of non-availability of 
immediate expert treatment to victim 
was of no avail to accused, AIR 1958 SC 
465 and AIR 1977 SC 45, Rel. on. 

(Paras 6, 7) 


D/- 


Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 300 N. 40. 
Cases Referred: Chronological Paras 


AIR 1977 SC 45: (1977) 1 SCR 601: 1977 
Cri LJ 1 ,5 
AIR 1958 SC 465:1958 SCR 1495: 1958 
Cri LJ 818 A 4 
Mr. K. K. Luthra, Advocate, Amicus 
Curiae, for Appellant; Mr. S. M. Jain, 
Advocate, for Respondent. 

JASWANT SINGH, J.:— This appeal 
under S. 2 (a) of the Supreme Court 
(Enlargement of Criminal Appellaze Ju- 
risdiction) Act, 1970 (Act 28 of 1970) 
raises a short question as to the nature 


*(Criminal Appeal No. 478 of 1967, D/- 
11-5-1971 (Raj).) 
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of the offence made out against the ap- 
pellant on the basis of the evidence ad- 
duced in Sessions Case No. 64 of 1966. 


2.- The Sessions Judge, Udaipur, who 
tried the appellant found on a conside- 
ration of the evidence led in the case 
including the direct testimony of Mst. 
Jelki (P.W. 3) and Mst. Modan (P.W. 8) 


that the appellant attacked his wife, 
Mst. Gajri with dagger (Exh. 1) and 
caused injuriés on her person out of 


which injury No. 2 which had injured 
the liver and caused the perforation of 
the large colon was sufficient to cause 
her death in the ordinary course of na- 
ture, Despite this finding, the Sessions 
Judge convicted the appellant under 
S. 304 Part II of the Indian Penal Code 
and acquitted him of the charge under 
S. 302 of the Penal Code in. view of the 
fact that Dr. Laxmi Narain (P.W. 1) who 
conducted the post-mortem examination 
of the body of Mst. Gajri had said in 
the course of his examination that if 
immediate expert treatment had been 
available and emergency operation had 
been performed, there were chances of 
her survival, The Sessions Judge agree- 
‘ing with the contention raised on behalf 
of the defence also found that according 
to the case of the prosecution itself, the 
accused had gone to the village of his 
in-laws to fetch Mst. Gajri and it was 
only on her refusal to accompany him 
that the incident took place; that he had 
no intention to kill Mst, Gajri and that 
at best what could be attributed to the 
appellant was the knowledge that the 
injury he was inflicting on the deceased 
was likely to cause her death. 


3. On the matter being taken in ap- 
peal by the State, the High Court found 
that the Sessions Judge was in error 
in acquitting the appellant of the offence 
under Sec. 302 of the Indian Penal Code 
ignoring the evidence to the effect that 
a penetrating wound 1}”x}” was caused 
by, the appellant with a dagger on the 
posterior axillary line 10” from the top 
of the shoulder and 5” from the spine 
which had caused injury to the liver 
and perforation of the large colon and 
was sufficient to cause death in the ordi- 
nary course of nature. ‘Accordingly, the 
High Court altered the conviction of 
the appellant from the one under S. 304 
Part II of the Indian Penal Code to that 
under S. 302 of the Penal Code and sen~. 
tenced him to imprisonment for life, 


4. Mr. K. K, Luthra who was appoint- 
ed as amicus curiae in the case not hav- 
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ing cared to appear despite long and az- 
xious waiting, we have gone through t-e 
entire record with the assistance xf 
counsel for the respondent. The groun=s 
of appeal submitted by the appellant 
which are very inartistically drafted can 
at best be interpreted to urge only ore 
thing viz. that the High Court wezt 
wrong in upsetting the judgment amd 
order of the Sessions Judge and convicd- 
ing the appellant under S. 302 of tbe 
Indian Penal Code instead of under Sez- 
tion 304 Part II of the Penal Code =s 
ordered by the Sessions Judge. This com 
tention, in our judgment, is entire_y 
misconceived, It completely overloozs 
the circumstances attending the corm 
mission of the offence viz. that the az- 
pellant went armed with a dagger and 
despite the willingness expressed by 
Mst. Gajri to accompany him next mors- 
ing, he inflicted without the slightest 
provocation two injuries on her perso. 
(1) which landed on her right palm F’ 
above the second metacarpo phalange=l 
joint in the process of warding off tke 
blow and (2) a penetrating wound, 3 
stated above. The whole affair appeas 
to be pre-planned and pre-meditated ard 
as such the case squarely falls witha 
the purview of clause ‘thirdly’ of Se» 
tion 300 of the Indian Penal Code. W2 
are fortified in this view by two deck 
sions of this Court viz. Virsa Singh v7. 
State of Punjab, 1958 SCR 1495: (AIR 
1958 SC 465) and State of Andhra Pra- 
desh v. Rayavarapu Punnayya,-(1977) 1 
SCR 601: (AIR 1977 SC 45). In Virsa 
Singh v. State of Punjab (supra) wher? 
jthe accused thrust a spear into the al- 
domen of the deceased which resulted 
in his death and in the opinion of tk=2 
doctor, the injury was sufficient to causa 
death in the ordinary course of naturs, 
it was held that even if the intenticn 
of the accused was limited to the. inflie- 
tion of a-bodily ‘injury sufficient +9 
cause death in the ordinary course af 
nature and did not extend to the inter- 
tion of causing death, the offence would 
be murder, The following observations — 
made by this Court in that case arə 
worth quoting (at p. 466 of AIR SC):— 
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“If there is an intention to inflict an 
injury that is sufficient to cause death 
in the ordinary course of nature, then 
the intention is to kill and in that evens 
clause ‘thirdly’ would be unnecessary 
because the act would fall under the firat 
part; of the section, namely-— 
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“If the act by which the death is 
caused is done with the intention of caus- 
ing death.” : 

In our opinion, the two 
disjunctive and separate. 
subjective to the offender; 


“If it is done with the intention of 
causing bodily injury to any person.” 

It must, of course, first be found that 
bodily injury was caused and the nature 
of the injury must be established, that 
is to say, whether the injury is on the 
leg or the arm or the stomach, how 
deep it penetrated, whether any vital 
organs were cut and so forth. These are 
purely objective facts and leave no 
room for interference or’ deduction; to 
that extent the enquiry is objective; but 
when it comes to the question of inten- 
tion, that is subjective to the offender 
and it must be proved that he had an 
intention to cause the bodily injury that 
is found to be present. 

Once that is’ found, the enquiry shifts 
to the next clause— 


“and the bodily injury intended to be 
inflicted is sufficient in the ordinary 
course of nature to cause death.” 


The first part of this is descriptive of 
the earlier part of the section, namely, 
the infliction of bodily injury with the 
intention to inflict it, that is to say, if 
the circumstances justify an inference 
that a man’s intention was only to in- 
flict a blow on the lower part of the 
leg, or some lesser blow, and it can be 
shown that the blow landed in the region 
of the heart by accident, then, though 
an injury to the heart is shown to be 
present, the intention to inflict an injury 
in that region, or of that nature; is not 
proved, In that case, the first part of the 
clause does not come into play, But once 
it is proved that there was an intention 
to inflict the injury that is found to be 
present, then the earlier part of the 
clause we are now examining— 

“and the bodily injury intended to be 
inflicted” is merely descriptive, All it 
means is that it is not enough to prove 
that the injury found.to be present is 
sufficient to cause death in the ordinary 
course of nature; it must in addition be 
shown that the injury is of the kind that 
falls within the earlier clause, namely, 
that the injury found to be present was 
the injury that was intended to bein- 
flicted, Whether it was sufficient to cause 
death in the ordinary course of nature 
is a matter of inference or deduction 
from the proved facts about the nature 


clauses are 
The first is 
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of the injury and has nothing to do with 
the question of intention. ~ 

In considering whether the intention 
was ‘to inflict the injury found to have 
been inflicted, the enquiry necessarily 
proceeds on broad lines as, for example, 
whether there was an intention to strike 
at a vital or a dangerous spot, and whe- 
ther with sufficient force to cause the 
kind of injury found to have been in- 
flicted, It is, of course, not necessary to 
enquire into every last detail as, for 
instance, whether the prisoner intended 
to have the bowels fall out, or whether 
he intended to penetrate the liver or the 
kidneys or the heart. Otherwise, a man 
who has no knowledge of anatomy could 
never be convicted, for if he does not 
know that there is a heart or a kidney 
or bowels, he cannot be said to have in- 
tended to injure them. Of course, that is 
not the kind of enquiry. It is broad- 
based and simple and based on common- 
sense; the kind of enquiry that “twelve 
good men and true” could readily ap- 
preciate and understand, 


To put it shortly, the prosecution must 
prove the following facts before it can 
bring a case under S, 300, ‘Thirdly’; 

First, it must establish, quite objec= 
tively, that a bodily injury is present; 

Secondly, the nature of the injury 
must be proved; These are purely objec- 
tive investigations, 

Thirdly, it must be proved that there 
was an intention to inflict that particu< 
lar bodily injury, that is to say, that it 
was not accidental or unintentional, of 
that some other kind of injury was in- 
tended. 


Once these three elements ‘are moa 
to be present, the enquiry proceeds furs 
ther and, 


Fourthly, it must be proved that the 
injury of the type just described made 
up of the three elements set out above 
is sufficient to cause death in the ordi~ 
nary course of nature. This part of the 
enquiry is purely objective and inferen- 
tial and has’ nothing to do with the in~ 
tention of the offender, 

Once these four-elements are estab- 
lished by the prosecution (and, of course, 
the burden is on the prosecution through- 
out) the offence is murder under S. 300, 
Thirdly. It does not matter that there was 
no intention to cause death. It does not 
matter that there was no intention even 
to cause an injury of a kind that is suffi- 
cient to cause death in the ordinary 
course of nature (not that there is any 
real distinction between the two), It does 
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not even matter that there is no know- 
ledge that an act of that kind will be 


„likely to cause death, Once the intention 


to cause the bodily injury actually found 
to be present is proved, the, rest of the 
inquiry is purely objective and the only 
question is whether, as a matter of pure- 
ly objective inference, the injury is suffi- 
cient in the ordinary course of nature 
to cause death, No one has a licence to 
run around inflicting injuries that are 
sufficient to cause death in the ordinary 
course of nature and claim that they 
are not guilty of murder, If they inflict 
injuries of that kind, they ‘must face ‘the 
consequences; and they can only escape 
if it can be shown, or reasonably -deduc- 
ed that the injury was accidental or 
otherwise unintentional.’ 

5. Similar view was expressed by 
this Court in State of Andhra Pradesh 
v. Rayavarapu Punnayya (AIR 1977 SC 
45) (supra). 


6. In the present case, the appellant 
appears to have intended to cause the 
death of Mst. Gajri otherwise there 
was no necessity for him to carry the 
dagger with him when he went to the 
village of his in-laws to fetch his wife. 
That the appellant intended +o cause the 
death of the deceased is further clear 
from the fact that he inflicted :a through 
and through penetrating wound on the 
posterior axillary line which seriously 
injured the vital organs of the deceased 
viz, the liver and the large colon leading 
to internal haemorrhage and shock, The 
injury in the opinion of. the doctor being 
sufficient in the ordinary course of na- 
ture to cause the death of the deceased, 
the case squarely fell within the ambit 
of clause ‘Thirdly’ of Sec, 300 of , the 
Indian Penal Code as held by this Court 
in thé decisions referred to above. 


7. The mere fact that if immediate 
expert treatment had been available and 
the emergency operation had been per- 
formed, there were chances of..survival 
of the deceased can be of no avail to 
the appellant. Explanation ‘2 to Sec, 299 
of the Indian Penal Code clearly lays 
down that where death is caused by 
bodily injury, the person who causes 
such bodily injury shall be deemed to 
have caused the death, although by re~- 
sorting to proper remedies and skilful 
treatment the death might ‘have been 
prevented. 

. 8, For the foregoing reasons, we are 
of the view that the Sessions Judge was 
wholly wrong in convicting the appellant 
under Sec, 304 Part II of the Indian ` 
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Penal Code and! acquitting him of the 
charge under Sec, 302 of the Penal 
Code and the High Court was wholly 
right in convicting the appellant under 
Sec. 302 of the Penal Code instead of 
under Sec. 304 Part II of the Penal Code, 
9. In the result, we do not find any 
merit in this appeal which is: dismissed. 
Appeal dismissed. 
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Y. V. CHANDRACHUD, C. J., R.S. SAR- 
KARIA, N. L. UNTWALIA, O, CHIN- 
NAPPA REDDY AND. A, P, SEN, JJ. 


Rt. Rev. Magr, Mark Netto, Appellant 
v. Govt. of Kerala and. others, . Respon- 
dents, 


Civil Appeal No, 927 of 1976, D/- 11-9- 
1978. 


Constitution of India, Art. 30 — Roman 
Catholic Mission High School ~~ Admis- 
sion of girls into boys’ school — Facility 
available in Muslim Girls’ High School 
in the locality — Permission cannot be 
refused under Chap. VI, R. 12 (iii), Ke- - 
rala Education Rules (1959) as that pro- 
vision is inapplicable — Rule 12 (ii), 
banning such admission is to be inter- 
preted narrowly and as such, is not vio- 
lative of Art. 30 — AIR 1977 Ker 58, 
Reversed. 


Where the Manager of the Schools be~ 
longing: to the Roman. Catholic Diocese 
of Trivandrum, applied to the Education 
Authorities; in Kerala for permission to 
admit girl students in their High School 
in which, as a matter of fact, only boy 
students, were admitted: for the last more 
than 25 years, although there was al- 
ready in. existence a facility for the edu- 
cation of the girls in the locality (Mus~ 
lim Girls. High School), as. the Christian 
community in: the locality wanted their 
girls also to receive their education in 
the school of their community, permis- 
sion cannot -be refused urider Chapter VI 
R, 12 (iii), Kerala Education Rules, 1959, 
as the Rule- must be interpreted narrow- 
ly and is inapplicable to a minority edu- 
cational institution, (Para 6). 

The Rule in question in its wide am- 
plitude ‘sanctioning, the withholding of 
permission for admission of girl stu- 
dents in. the boys minority school would 
be violative of Art, 30, If so widely in- 
terpreted’ it crosses. the barrier of regu- 
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latory measures and comes in the region 
of interference with the administration 
of the institution, a right which is gua- 
ranteed to the minority under Art. 30. 
The Rule, therefore, must be interpreted 
narrowly: and as inapplicable to a mino- 
rity educational institution in a situation 


of the kind concerned in -this case. AIR 
1977 ‘Ker 58, Reversed. (Para 6) 
Anno: AIR Comm, Const, ef India, 


Art, 30, N. 3, 7. 

Cases Referred: Chronological Paras 
AIR 1974 SC 1389: (1975) 1 SCR 173 5 
AIR 1970 SC 2079: (1971) 1 SCR 734 5 
AIR 1969 SC 465: (1969) 2 SCR 73 5 
AIR 1966 SC 1307: (1966) 3 SCR 328 5 
AIR 1963 SC 540: (1963) 3 SCR 837 5 
AIR. 1963 SC 703: 1963 Supp (1) SCR 112 


; , 5 
AIR 1958 SC 956: 1959 SCR 995 5 
ATR 1954 SC 561: (1955) 1 SCR 568 5 
AIR 1951 SC 226: 1951 SCR 525 5 


M/s. V. M. Tarkunde and Frank’ An- 
thony, Sr. Advocates (M/s. R., Satish 
and E, C. Agrawala. Advocates with 
them), for Appellant; Mr. K. T. Harin- 
dernath, Sr. Advocate, (Mr. K. R, Nam- 
biar Advocate with him), (for Nos. 1-3); 
Mr, A. S. Nambiar, .Advocate, Mrs. 
Pushpa Nambiar and Miss M. Poduval, 
Advocates (for No, 4), for Respondents; 
Mr, Frank. Anthony, Sr, Advocate (M/s. 
R. Satish and E. C. Agrawala, Advocates 
with him), for Intervener Fr, J, Powa- 
thil. 

UNTWALIA, J.:— This is an appeal 
by special leave from the judgment of 
the Kerala High Court dismissing the 
appellant’s writ application for quash- 
ing the order dated June 5, 1973 of the 
Regional Deputy Director of Public In- 
struction, Trivandrum and the order 
dated May 2, 1974 of the District Educa- 
tion Officer issued pursuant to the order 


‘aforesaid of the Regional Deputy Direc- 


tor. The constitutional question involved 
in this appeal is about the vires of R. 12. 
(iii) of Chapter VI of the Kerala Edu- 
cation Rules, 1959, hereinafter called 
the Rules. The question is whether the 
said rule is violative of Art. 30 (1) of 

the Constitution. : 


2. In the year 1947 Dr, A. G, Pere- 
ira, a retired Medical Officer, opened a 
High School at Kaniyapuram mainly for 
the benefit of the students of the Christ- 
ian community. The sanction of the then 
Government of Travancore for opening 
the school was accorded to him by letter 
dated 21st February, 1947, Ext. P-1. Sub- 
sequently the school was transferred to 
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the Trivandrum Roman Catholic Diocese, 
For the last more than 25 years the 
school was -administered by this Diocese. 
The appellant is the corporate Manager 
of the Schools belonging to the Roman 
Catholic Diocese of Trivandrum, It is 
not in dispute that as a matter of ` fact 
only boy students were admitted in the 
school till the end of academic year 
1971-72, In the year following the 
management built a separate building in 
the School compound to provide accom- 
modation for girl students, The Manager 
applied to the Regional Deputy Director 
for permission to admit girl students in 
the school, although according to his case, 
it was strictly not necessary to do so in 
law. By letter dated Jume 5, 1973 Ext. 
P-2 the Regional Deputy Director refus- 
ed to give sanction for admission of the 
girl students. The main ground of refu- 
‘gal of the sanction contained in the said 
letter is that St. Vincent’s High School, 
Kaniyapuram, the 
was not opened as a mixed school, that 
is to say, for imparting education both to 
boys and girls and that “the school had 
been running purely as a boys school 
for the last more than 25 years, There 
is also facility for the education of the 
girls of the locality in the near girls 
school situated within a radius of one 
mile.” As mentioned in the letter, the 
Manager of Muslim High School, Kani- 
yapuram, which was a girls school said 
to be situated within a radius of one 
mile from the school in question seems 
to have objected to the grant of permis- 
sion for admission of girl students in 
the St. Vincents High School. 
The girls school was _ established 
by the Muslims and was also a minority 
institution within the meaning of Art. 30 
of the Constitution, The appellant filed 
a revision before the State Government 
from the order of the Regional Deputy 
Director and pending revision many girl 
students were admitted in the school. 
The District Education Officer wrote the 
letter dated 2-5-1974, Ext. P-4 to the 
authorities of the St. Vincents High 
School that since the admission of girl 
pupils had been prohibited by the Re- 
gional Deputy Director no girl should 
be admitted in the school, The appellant, 
thereupon, challenged the orders of the 
educational authorities by filing a Writ 
Petition in the High Court, 


3. In the judgment under appeal the 


High Court has said that although girls 


school has been defined in Rule 6 of 
Chapter II of the Rules, a boys school 
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School in question,- 
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is not defined either in the Kerala Edu- 
cation Act, 1958, hereinafter to be refer- 
red to as the Act, or in the Rules, since 
only boys were admitted in the school 
for a long time the self-imposed restric~ 
tion by the management. made it a boys 
school. The authorities of the school 
could be prevented from admitting the 
girls in the school under Rule 12 (iii) 
of Chapter VI of the Rules, even though 
a separate building has been construct- 
ed for them in the same compound, In 
the opinion of the High Court, to quote 
its language:— r 


“The basis of the rule seems to be that 
it will be better for the girls to get in- 
struction in girls’ schools as far as pos- 
sible; and if there is a girls’ school why 
the parents of the minority community 
should insist on admission of the girls 
in boys’ school is ununderstandable. By 
the time the child reaches the secondary 
school stage it would have grown up 4a 
little, At that age to keep them under 
proper guidance and discipline the rula 
is made that they should as far as possi- 
ble be given education in girls’ schools 
only, This is only in the nature of a re~ 
gulation for discipline and morality. It 
does not interfere with the power of ad- 
ministration of an educational institu- 
tion by a minority community.” 


4. There is no dispute that the School 
was an existing School within the mean« 
ing of Section 2 (3) of the Act, Thus 
within the permissible ‘limits without 
violating the protection given to a mino- 
rity institution under Article 30 of the 
Constitution, the Act and the Rules 
came to govern this School also. As al< 
ready stated, there is no definition of a 
boy’s School either in.the Act or the 
Rules, But in Rule 6 of Chapter II it has 
been provided — “Schools where admis- 
sion to some or all of the Standards is 
restricted to girls shall be known as 
Girls’ Schools”, Rule 12 in Chapter VI 
reads as follows :— 

Boys Girls’ 


“Admission of into 


Schools :— 

(i) All Primary Schools (Lower and 
Upper) shall be deemed to be mixed 
schools and admission thereto shall ba 
open to boys and girls alike, But under 
special circumstances the Director may 
exempt particular institutions from this 
rule so that admission thereto might be 
restricted to boys.or girls and in the 
absence of such’ special circumstances 
the Director may withdraw such exemp- 
tion, ` a pS Ee 
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(ii) Admission to Secondary Schools 
which are specifically recognised as Girls 
Schools shall be restricted to girls ony, 
but the Director may issue a general 
permission to boys below the age of 
twelve to be admitted to classes mot 
higher than Standard VII in particular 
Girls’ Schools provided there are no Boys 
Schools in the locality. But such beys 
on completing the age of twelve shail 
not be allowed to continue in swih 
schools beyond the school year in which 
they complete the age of twelve, 

(iii) Girls may be admitted into Sex 
condary Schools for boys in areas and in 
towns where there are no Girls’ Schools 
and in such cases adequate arrangements 
should be made for the necessary cm~ 
venience. The admissions will be subject 
to general permission of the Director in 
particular Boys’ Schools which will ‘ba 
specified by him.” 


The language of clause (i) indicates that 
in all Primary Schools admission shall 
be open to boys and girls alike and such 
schools shall be deemed to be mixed 
schools, But it is open to the Director to 
exempt a particular institution from tris 
Rule meaning thereby that if the scheol 
authorities so want, they may run the 
school for the admission of the boys or 
the girls only, Similarly clause (ii) of 
Rule 12 suggests that admission to fe- 
condary Schools which are specificaly 
recognised as Girls Schools shall be re« 
stricted to girls only, but with the per- 
mission of the Director boys below the 
age of twelve may be admitted, The 
purport of impugned clause (iii), how- 
ever, is to enable the Director to permit 
the admission of girls into Secondary 
Schools for boys in areas and towns 
where there are no girl schools. In 
other words, if there are other grl 
schools permission may be refused for 
admission of the girls in a school which 
has been run for imparting education to 
boys only. 


5. The ambit and content of Art. 30 
of the Constitution has been the subject 
matter of consideration and pronounce- 
ment by this Court in several decisions 
starting from In re the Kerala Educa- 
tion Bill, 1957, 1959 SCR 995: (AIR 1958 
SC 956) and ending with 9 Judges’ Bench 
decision of this Court in Ahmedabad 
St. Xaviers College Society v. State of 
Gujarat, (1975) 1 SCR 173: (AIR 1974 
SC 13889), In State of Kerala v, Very 
Rev. Mother Provincial, (1971) 1 SCR 
734: (AIR 1970 SC 2079), Hidayatullah, 
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C. J; speaking for the Court has said at 
page 740 (of SCR): (at p. 2082 of AIR): 


"There is, however, an exception to 
this and it is that the standards of edu- 
cation are not a part of management as 
such, These standards concern the body 
politic and are dictated by considerations 
of the advancement of the country and 
its people. Therefore, if universities 
establish syllabi for examinations they 
must be.followed, subject however to 
special subjects which the institutions 
may seek to teach, and to a certain ex- 
tent the State may also regulate the con- 
ditions of employment of teachers and 
the health and hygiene of students, Such 
regulations do not bear directly upon 
management as such. although they may 
indirectly affect it, Yet the right of the 
State to regulate education, educational 
standards and allied matters cannot be 
denied, The minority institutions cannot 
be allowed to fall below the standards 
ef excellence expected of educational in- 
stitutions, or under the guise of exclu- 
sive right of management, to decline to 
follow the general pattern. While the ` 
management must be left to them, they 
may be compelled to keep in step with 
others, These propositions have been 
firmly established in the State of Bom- 
bay v. Bombay Education Society, (1955) 
1 SCR 568: (AIR 1954 SC 561); State of 
Madras v. S, C. Dorairajan, (1951) SCR 


525: (AIR 1951 SC 226); In re 
the Kerala Education Bill 1957, (1959) 
SCR 995: (AIR 1958 SC 956); Sidhraj- 


bhai v, State of Gujarat, (1963) 3 SCR 
837: (AIR 1963 SC 540); Katra Education 
Society v. State of U. P., (1966) 3 SCR 
328: (AIR 1966 SC 1307); Gujarat Uni- 
versity, Ahmedabad v, Krishna Ranga- 
nath, (1963) Suppl (1) SCR 112: (AIR 
1963 SC 703) and W. Proost v, State of 
Bihar, (1969) 2 SCR 73: (AIR 1969 SC 
465). In the last case it was said that 
the right need not be enlarged nor whit- 
fled down. The Constitution speaks of 
administration and that must fairly be 
left to the minority institutions and no 
more.” 


‘In the case of St. Xaviers College, Ah- 
medabad (supra) the majority decision 
although by separate judgments, has 
converged to the view that the right 
conferred on the religious and linguistic 
minorities to administer educational in- 
stitutions of their choice is not an abso- 
lute right. This right is not free from 
regulation, Just as regulatory measures 
are necessary for maintaining the edu- 
cational character and content of minor- 
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orderly, efficient and sound administra- 
tion of the school in the matter of main- 
taining discipline, health, morality and 
so on and so forth, Even, the two learn- 
ed Judges differing from the majority on 
some of the aspects of the matter under 
consideration before this Court in St. 
Xaviers College case did not depart from 
this fundamental principle. The differ- 
ence was mainly in the application of 
the principle in relation’ to some of the 
provisions of the impugned Statute. As 
summed up by Das C.J., in the Kerala 
Education Bill case (supra), the right 
to administer. an educational institution 
of their choice by a minority cannot 
mean a right’ to  maladminister. ‘Of 
course in the application of the salient 
principles mentioned above opinions 
have differed from case to case and may 
differ, 


6. Let us examine the constitutiona- 
lity of Rule 12 (iii) contained in Chapter 
VI of the Rules and the validity of the 
impugned orders contained in Exts, P-2 
and P-4. The dominant object of the 
said Rule does. not seem to be for the 
sake of discipline or morality. Any ap- 
prehension of deterioration in the moral 
standards of students if co-education is 
permitted in Secondary Schools does. not 
seem to be the main basis of this Rule, 
although it may be a secondary one, The 
very fact that girls can be admitted into 
a boys’ school situated at a place where 
there are no girls’ school in the town or 
the area leads to this’conclusion. It is 
to be remembered that'no category of a 
School. as a boys’ school is specified in 
the Act or the Rules, Nor was our atten- 
tion drawn to any provision enabling 
the educational authorities to force the 
school authorities to admit girls in a 
school where they don’t want to admit 
them, The self imposed restriction by 
the management in vogue for a number 
of years restricting the admission for 
boys-only, per se, is wholly insufficient 
to cast a legal ban on them not to admit 
girls, The ban provided in Rule 12 (iii) 
as already adverted to is of a very limit- 
ed character and for a limited purpose. 
Permission was granted to Dr. Pereira 
for opening the school in 1947 as a High 
School. No restriction in terms was im- 
posed for not ‘admitting any girl stu- 
dents, If the successor school authorities 
wanted to depart from the self-imposed 
restriction, they: could only be prevente 


As is apparent from the impugned order 
dated 5-6-1973 of the Regione] Deputy 
Director of Public Instruction as also 
from the passage of the High Court 
judgment which we have extracted 
above the permission sought for by the 
appellant for admission of girls in the 
St. Vincents School was refused not on 
the ground of any apprehended deteriora- 
tion of morality or discipline but main- 
ly, or perhaps, wholly in the interest of 
the. existing Muslim girls school, respon~ 
dent No, 4, in the locality. The basis of 
the Rule, as remarked. by the High 
Court, seems to be “that it will be bet- 
ter for the girls to get instruction in 
girls’ schools as far as possible’, If that 
be so, then clearly the Rule violates the 
freedom guaranteed to the minority to 
administer the school of its choice. But, 
as already stated, in our. opinion this is 
not the dominant abject of the rule. The 
Christian community in the locality, for 
various reasons which are not necessary 
to be’ alluded to here; wanted the girls 
also to receive their education in ` this 
school and specially of their cammunity. 
They did not think it in their interest to 
send them to the Muslim girls school . 
which is an educational institution run 
by the other minority community, In 
that view of the matter the Rule in ques- 
tion in its wide amplitude sanctioning 
the withholding of. permission for admis- 
sion of | girl students in the boys minority 
school is violative of. Article $0, If so 
widely interpreted it crosses the barrier 
of regulatory measures and comes in 
the region of interference with the ad- 
ministration of the institution, a right 


. which is guaranteed to the minority un- 


der Article 30. The Rule, therefore, 
must be interpreted narrowly ard is held 
to be inapplicable to a minority educa- 
tional institution in, a- situation of the 
kind with which we are concerned- in this 
case. We do not think it necessary or 
advisable to strike down the.Rule as a 
whole but do restrict its operation and 
make it inapplicable to a mincrity edu- 
cational institution in a situation like 
the one which arose in this case, It. fol- 
lows, therefore, that the impugned 
orders dated 5-6-1973 and 2-5~1974 -pass~ 
ed by the Regional Deputy Director and 
the District Education Officer raspective~ 
ly are bad and invalid and must be 
quashed. 


7. In the result, we allow this appeal 
and set aside the judgment and order 
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of the High Court and grant the relief 
to the appellant to the extent and in- the 
manner indicated above, In the circum- 
stances, we make no order as to costs. 
Appeal slowed 
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KAILASAM, JJ. 


‘State of Orissa, Appellant v. Rem 
Chander Agarwala etc., Respondents, 


Criminal Appeals Nos, 86 to 93 of 1974, 
D/- 5-10-1978. 

Criminal P, C. (5 of 1898), Ss, 369, 424, 
430 & 561-A — High Court has no power 
to review its judgment. (1973) 39 Cut LT 
$15, Reversed, 

Once a judgment has been pronounced 
by a High Court either in exercise of its 
appellate or its revisional jurisdiction, 
ho review or revision can be entertam- 
ed against that judgment as there is no 
provision in the Code which would 
enable the High Court to review the 
same or to exercise revisional jurisdic- 
tion. (Para 20) 


Sections 369 and 424 do not restrict the 
prohibition under Section 369 to the 
trial Court alone. The purpose of S, +24 
is to prescribe mode of delivering of 
judgment, the language and the contents 
of the judgment, while Section 369 is 
general in its application and  prohikits 
all courts from altering or reviewing its 
judgment when once it has signed it. 

(Para 14) 

Nor does Section 430 deal with ihe 
prohibition imposed under : Section 369 
prohibiting the court from altering or 
reviewing its judgment when once it has 
signed it. (Para 15) 


\ 
The provisions of Section 561-A can- 
not be invoked for exercise of a power 
which is specifically prohibited by <he 
Code. Case law Ref, (1973) 39 Cut LT 
915, Reversed. (Para 20) 
Anno: AIR.Comm, Cr. P. C, (6th Eda.), 


S. 369 N. 5; S. 424 N, 2; S5. 430 N, lg 
S. 561-A N. L , ri 
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AIR 1975 SC 1002: 1975 Cri LJ 812 D 


1970 All LJ 778: (1969) 2 SCR 569 t 
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817: 1962 (2) Cri LJ 288 20 
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AIR 1958 SC 376: 1958 SCR 1226: ‘one 
Cri LJ 701 20 
AIR 1955 SC 633: (1955) 2 SCR 94: 1955 
Cri Ly 1410 19, 20 
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AIR 1945-PC 94: 72 Ind App 120: 46 Cri 
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Mr. D. Mookerjee, Sr. Advocate (Mr. 
B. Parthasarathy, Advocate with him), 
for Appellant;. Mr. D. V. Patel, Sr, Ad- 
vocate (Mr. Vinoo Bhagat, Advocate with 
him), for Respondents in all the Appeals. 


KAILASAM, J.:— These appeals are 
by State of Orissa by certificate granted 


by the Orissa High Court against the 
judgment in Criminal Miscellaneous 
Cases Nos. 131 to 138 of 1973. 

2. The eight respondents before this 


court filed a batch of eight criminal mis- 
cellaneous petitions under Sections 561-A 
and 562.of the Code of Criminal Proce- 
dure for a review.of the orders passed 
by the High Court in Criminal Refer- 
ence Nos. 13 and 15 to 21 of 1972 on 7-5- 
1973, enhancing their sentence of fine of 
Rs, 2,000 to one of rigorous imprisonment 
for six months, 

3. The facts of the case are briefly 
as follows:— 


On 1-2-1967, the Vigilance Police filed 
nine criminal cases against certain firms 
and their partners or proprietors under 
Section 20 (e) of the Forward Contracts 
(Regulation) Act, 1952 (Act 74 of 1952). 
The cases were tried by the Additional 
District Magistrate (Judicial), Cuttack. 
The District Magistrate found the firms 
and persons, in management of the busix 
ness, guilty of the offences with which 
they were charged and inflicted a con- 
solidated fine of Rs. 2,000 with the di- 
rection that, they would suffer simple 
imprisonment for three months in de~ 
I their 
conviction and sentence, the accused pre- 
ferred an appeal to the Sessions Judge. 
The Sessions Judge, while dismissing the 
appeals, found that the law required im- 
position of a minimum sentence of fine 
of Rs. 1,000 for each offence and as the 
sentence passed by the trial court was 
not in accordance with the law, he re- 
ferred the matter to the High Court for 
passing of appropriate sentence, The 
accused preferred Revision Petition 
against the order of the Sessions Judge. 
The Reference made by the Sessions 
Judge as well as the revision petitions 
were heard by the. Migh Court, The High 
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Court, while dismissing. the Revision Pe- 
titions preferred by the accused, accept~ 
ed the Reference by the Sessions Judge 
and enhanced: the sentence so far as the 
firms are concerned, to a sum of Rupees 
3,900/- at the rate of rupees one thou- 
sand and three hundred for each offence. 
As regards the Managers or the manag- 
ing partners, the High Court sentenced 
them to six months rigorous imprison- 
ment, ie., two months for each deal. 


4. The firms paid up their fines but 
the persons, who were awarded substan- 
tive sentence of imprisonment, filed cri- 
minal miscellaneous petitions before the 
High Court for a review of its order. 
The High Court accepted the peti- 
titions for review and recalled its 
previous judgment imposing substan- 
tive sentence of six months rigorous im~ 
prisonment on the petitioners but im- 
posed a fine of Rs. 3,900/- at the rate of 
Rs. 1,300/- for each of the offence on 
each of the petitioners who are the res- 


pondents in this Court, 


5. Against the decision of the High 
Court, the State of Orissa applied for a 
certificate for preferring an appeal to 
this Court which was granted. 


6. Before the High Court it was urged 
that the petitioners were not given no- 
tice of enhancement in the Reference 
Cases in respect of fines imposed. It was 
submitted that the notice was based on 
the recommendation of the learned Ses- 
sions Judge to pass appropriate sentence, 
but there was no indication in the no- 
tice, that the sentence would be enhanc- 
ed to a substantive term of imprisonment. 
The order of Reference by the Sessions 
Judge provided that, the sentence impos- 

-ed by the trial court was illegal and 
therefore while maintaining the convic- 
tions, he set aside the consolidated sen- 
tence of fine and referred the matter to 
the High Court for passing appropriate 
sentences, The learned Judge who dealt 
with the References made by the Ses- 
sions Judge passed an order in the fol- 
lowing terms :— 


“Admit, Issue notice fixing 20-3-72 
for appearance, ‘The acceptance of. the 
reference may have the effect of en- 
hancement of the- sentence, Let clear 
notice be given to show 
enhancement of sentence.” 
In pursuance of the order, the High 
Court sent a notice, directing the respon- 
dents to appear and show cause as to why 
the sentences; inflicted on’ them, should 
not be enhanced: The submission, that 
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was made on behalf of the respondents, 
was that, neither the parties nor the law- 
yers ever took it, that the notices were 
comprehensive notices, which would in- 
clude enhancement of sentence by way 
of converting the fine into imprisonment. 
The High Court accepted the plea on be- 
half of the respondent that the Crimi- 
nal References read’ with ‘the revisions 
would establish that the petitioners mere- 
ly were given notice to show cause why 
the sentence of fine should not be regu- 
larised by way of enhancement of fine 
and that the notices ruled out enhance- 
ment by way of imprisonment since in 
this setting the notices were specifically 
in respect of fine and therefore imposi- 
tion of sentence of imprisonment was 
without jurisdiction. We do not find any 
basis for the conclusion arrived at by the 
High Court. The notice, under S, 439 (2). 
of the Criminal Procedure Code requires 
that no order, under S, 439, shall be 
made to the prejudice of the accused un- 
less he has had an opportunity of being 
heard either personally or by pleader 
in his own defence, and sub-section (6) 
states that “notwithstanding anything 
contained in this section, any convicted 
person, to whom an opportunity has 
been given under sub-sec. (2) of showing 
cause why his sentence should not be 
enhanced, shall, in showing cause, be 
entitled also to show cause against his 
conviction, The order of the learned 
Judge by whom the reference was re- 
ceived and the notice issued by the High 
Court clearly show that, the respon- 
dents were asked to show cause why 
their sentence should not be enhanced. 
The view, taken by the High Court, that 
notice was only to show cause why the 
sentence should not be  regularised by 
enhancement of the fine and not toa 
term of imprisonment is not borne out 
by the record. 


7 Mr. Mukherjee, learned counsel 
appearing for the State of Orissa sub- 
mitted that, apart from the merits, the 
High Court had no jurisdiction to review 
its own judgment, and as such, the order 
of the High Court passed in review will 
have to be set aside as being without 
jurisdiction. On behalf of the respondent, 
Mr. D. J. Patel, submitted that, so far as 
the High Court is concerned, it has 
ample jurisdiction under $. 561-A and 
other provisions of the Code to review 
its own judgment. Mr. Patel further 
submitted that S. 369 of the Criminal 
Procedure Code . is not applicable to 
judgments on appeal passed: by: the: High 
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Court, much less to judgments of the 
High Court passed in exercise of its eri- 
minal jurisdiction under S, 439, To sup- 
port this contention, the learned cotn- 
sel submitted that Chap, XXVI refers 
only to judgments of the trial court and 
cannot be made applicable to appellate 
judgments. He referred to S. 424 which 
provides ‘that, the rules, contained in 
Chap, XXVI as to the judgment of cri- 
minal court of original jurisdiction, shall 
apply, so far as may be 
the judgment to any appellate court 
other than the High Court, The plea is 
that if S, 369 could be understood as be- 
ing applicable to appellate judgments of 
the High Court also, there is no need 
for providing separately for the appl.c~ 
ability of Chap, XXVI to the judgments 
of appellate courts other than the High 
Courts. Reliance was placed on Sec, +30 
for the submission that the finality p-o- 
vided for judgments, orders passed by 
the appellate court would also indicate 
that, S. 369 is not intended to apply to 
judgments of the appellate courts and to 
the High Court in appeals and in revi- 
sions. In order to appreciate the conten- 
tion of the parties the relevant sections 
may be set out, 


8. Section 369 as enacted in 1838, 
provided that “No Court, other thar a 
High Court, when it has signed its judg~ 
ment, shall alter or review the same, ex~ 
cept as provided in Ss, 395 and 484 or 
to correct a clerical error, Despite the 
express exclusion of the High Courts 
from the operation of this provision, it 
was held that the High Court had no 
implied power to alter or review their 
own judgments whether under S. 369 or 
under S, 439 or otherwise. ‘It was ac- 
cordingly proposed in 1921 that the 
words “other than a High Court” showld 
be omitted to make it clear that Sec, £69 
conferred no such power on the High 
Courts, as it was noticed that one or 
two other sections of the Code besides 
395 and 484 and Cl, 26 of the Letters 
Patent of the High Courts empowered 
the High Courts to revise their judg- 
ments, Hence the Section was redraft2d. 

9. Section 369 of the Code of Crimi- 
nal Procedure 1898 reads as follows :— 

“Save as otherwise provided by tris 
Code or by any other. law for the time 
being in force or, in the case of a High 
Court, by the Letters Patent or other 
instrument constituting such High Court, 
no Court when it has signed its jucg- 
ment shall alter or review the same, ex- 
cept to correct a clerical error.” 
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applicable to, 
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10. Under the Code of Criminal Pro- 
cedure (Act 2 of 1974) the new S, 362 
provides— 

“Save as otherwise provided by this 
Code or by any other law for the time 
being in force, no Court, when it has 
signed its judgment or final order dis- 
posing of a case shall alter or review 
the same except to correct a clerical or 
arithmetical error.” 


11. The words “or in the case of a 
High Court, by the Letters Patent or 
other instrument constituting such High 
Court” which were found in the cor- 
responding S, 369 of the old Code have 
been omitted in the present section. 
Hence an alteration or review by a 
High Court would be permissible as in 
the case of other Courts, where provision 
therefor is made in this Code or by any 
other law for the time being in force. 


12. A reading of S. 369 discloses that 
the section prohibits all courts when it 
has signed its judgment to alter or re- 
view the same except to correct a cleri-~ 
cal error, While, regarding other. courts, 
the prohibition is subject to any provi- 
sion in the Code of ......... or any provi- 
sion of any other law in force, in the 
case of the High Court it. is provided 


that the prohibition will be subject to 


the Letters Patent or other instrument 
constituting such High Court. Thus so 
far as the High Court is concerned, the 
prohibition against alteration and the re- 
view of the judgment will be subject to 
the Letters Patent or other instrument 
constituting such High Court. The Let- 
ters Patent of the High Courts of Bom- 
bay, Calcutta and Madras provide that 
the High Courts will have original crimi- 
nal jurisdiction as well as the appellate 
criminal jurisdiction, as provided by 
Cls. 22 to 24, Clause 26 provides that 
such point or points of law reserved un- 
der Cl, 25 or on its being certified by 
the Advocate General that there is an 
error and that the points should be fur- 
ther considered, the High Court shall 
have full power to review the case. No 
other provision is found in the Letters 
Patent enabling the High Court to re- 
view its own judgment. No other ins- 


trument, relating to the power to re- 
view, in the constitution of the High 
Court, was brought to our notice, Giv- 


ing the plain meaning to Sec, 369, it is 
clear that no court, subject to excep- 
tions made in the section, shall alter or 
review its judgment. 

- 13.- Two other sections were relied on 
by the defence as providing an excep- 


90 S.C, [Prs, 13-15] State of Orissa v. Ram Chander (Kailasam J.) 


tion to the rule laid down in Sec, 369. 
They are Ss: 424 and 430 of Code of 
Criminal Procedure, Section 424 runs as 
follows : 

"424. The rules contained in Chapter 
XXVI as to the judgment of a Criminal 
Court of original jurisdiction shall ap- 
ply, so far as may be practicable, to the 
judgment of any Appellate Court other 
than a High Court: . 

Provided that, unless the Appellate 
Court otherwise directs, the accus- 
ed shall not be brought up, or re 
quired to attend, to hear judgment der 
livered.” l 

14. The first part of Section 424 pro- 
vides that the rules, contained in Chapter 
XXVI as to the judgment of a Criminal 
Court of original jurisdiction, shall apply, 
so far as may be practicable, to the judg- 
ment of any: Appellate Court other than 
a High Court, Chapter XXVI relates to 
‘the judgment, Section 366 is the first 
section. in the Chapter, It prescribes the 
mode of delivering judgment, i.e., it shall 
be delivered in the open court and in the 
language of the court. Sub-s. (2) provides 
that the accused shall be required to at- 
tend, to hear judgment delivered. Sec- 
tion 367 prescribes the language and 
contents of the judgment and. provides 

- that the judgment may be in the alter- 
native, When read with S, 424, it is 
seen that Ss, 366, 367 and 368, which re~ 
late to the judgment of a criminal court 
of original jurisdiction, are made applic- 
able, as far as may -be, to the judgment 
of the appellate court other than the 
High Court, The effect of S. 424, Cr.P.C. 
would be that the judgment of the ap« 
pellate court should, as far as possible, 
be in accordance with the require- 
ments of Ss, 366, 367 and 368 of the 
Code, This rule is not made applicable 
to a High Court hearing an appeal. The 
proviso to S. 424 is significant, in that, it 
states that unless the appellate court 
otherwise directs, the accused, shall not 
be brought up, or required to attend to 
hear the judgment delivered. This pro- 
viso makes an’ exception to the require- 
ment, that is found in S. 366 (2), which 
requires that the accused should attend 
when the judgment is delivered, Sec. 367 
prescribes the language of the judgment 
and requires the points for determina- 
tion, the decision thereon, the reasons 
for the decision, that it shall be dated 
and signed: in open court, While 5. 369 
prohibits altering or reviewing the judg- 
ment after a court has signed its judg- 
ment, S, 424 requires that the judgment 
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of the appellate court shall, as far as 
applicable (sic) (possible?) be in ac- 
cordance with Sections 366, 367 and 
368 of the Criminal Procedure Code, 
which deals with the trial court. 
Sections 369 and 424 do not restrict the 
prohibition under S. 369 to the trial 
court. alone. The purpose of S, 424 is 
to prescribe mode of delivering of judg- 
ment, the language and the contents of 
the judgment while S, 369 is general in 
its application and prohibits all courts 
from altering or reviewing its judgment 
when once it has signed it, - 


15. The second section, that is relied 
on, is S, 430, Section 430 provides, 
“When the judgment passed by an ap-. 
pellate court upon appeal shall be final 
except in the cases provided for in Sec- 
tion 417 and Chap. XXXII.” ‘The section 
deals with the finality of orders on ap- 
peal. An exception is made in the case 
of a judgment under S, 417 that is, in 
an appeal by a public prosecutor against 
an order of acquittal, whether made by 
the trial court or the appellate court, So 
also, the provisions of Chap. XXXII are 
excepted in that the judgment of an ap~ 
pellate court will not be final when pro~- 
vision is made for reference and revi~ 
vision, Neither S. 424 nor S., 430 deall- 
with the prohibition imposed under Sec- 
tion 369 prohibiting the court from alter- 
ing or. reviewing its judgment when 
once it has signed it. It was next sub- 
mitted that in any event S. 561A is wide 
enough to include a power of review by 
the High Court, Section 561A of Crimi= 
nal Procedure Code runs as follows :— 


"561A, Nothing'in this Code shall be 
deemed to limit ‘or affect the inherent 
power of the. High Court te make such 
orders, as may be necessary, to give ef» 
fect to any order under this Code, or 
to prevent abuse of the process of any 
Court or otherwise to secure the ends of. 
justice.” `. 

The inherent power of the High Court is 
restricted to making such orders, as may 
be necessary, to give effect to any order, 
under the Code or to prevent abuse of 
the process of any court ‘or otherwise to 
secure the ends of justice, The © scope 
of the section has been explained. In 
the two decisions of the Privy 
Council, which have been wuniformally 
followed by this Court. In Emperor v: 
Nazir Ahmad (AIR.1945 PC 18), the 
Privy Council, repelling the view that 
S. 561A of Criminal Procedure Code 
gave increased ‘powers to the | court 
which it did not possess before that sece 


` 
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tion was enacted, observed, that “it vas 
not so” and proceeded to state “The s2- 
tion gives no new powers, it only pro- 
vides that those powers which the Co rt 
already inherently possesses shall be p-e~ 
served, and is inserted as their Lordshaps 
think lest it should be considered, t>at 
the only powers possessed by the Court 
are those expressly conferred by -he 
Criminal Procedure Code and that no in- 
herent power had survived the passing of 
that Act, Reiterating the same view -he 
Privy Council in Jairam Das v., Emperor, 
72 Ind App 120: (AIR 1945 PC 94) æ- 
served: that Section 561A of the Cade 
confers no new powers, It merely sate~ 
guards all existing inherent powers pos- 
sessed by a High Court necessary (among 
other purposes) to secure the ends of 
justice, This Court in State of Utar 
Pradesh v. Mohammad Naim, (1964) 2 
SCR 363 at p. 370 : (ATR 1964 SC 703 at 
p. 705-6) cited with approval the two 
decisions of the Privy Council referred 
to above. 


16. Section 561A was added to ithe 
Code in 1923, It purports to save the in- 
herent powers of the High Court to 
make such orders— (1) as may be neces- 
sary to give effect to any order passed 
under the Code, (2) to prevent abuse: of 
the process of the Court and (3) otber- 
wise to secure the ends of justice, “he 
introduction of the section was because 
doubts were expressed about the exis- 
tence of such inherent powers in the 
High Courts after the passing of the Cri- 
minal Procedure Code. By the introduc- 
tion of the section it was made clear 
that, the inherent powers of the High 
Court, for the purposes mentioned in 
the section, shall not be. deemed to be 
limited or affected by the provisions of 
the Criminal Procedure Code, Thus, :n- 
herent power cannot relate to any of 
the matters specifically dealt with by 
the Code. It would follow that inker- 
ent powers cannot be invoked to eser- 
cise powers which would be inconsistent 
with any of the specific provisions of 
the Code. The saving of inherent power 
is only for giving effect to orders pess- 
ed under the Code, to prevent abuse of 
the process of any court or otherwise 
to secure the ends of justice, 

17. If Section 369 of the Criminal 
Procedure Code: is understood as apr_y~ 
ing to judgments on appeal by the Hgh 
Court, S. 561A cannot be invoked or 
enabling the Court to review its cwn 
order which is specifically prohibited by 
S. 369 by providing that, no court wzen 
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it has signed its judgment, shall alter or 
review the same except to correct 4a 
clerical error; 


18. Section 424 read along with Sec- 
tions 366 and 367 would show that tha 
requirements of the two sections in a 
judgment by a criminal court of original 
jurisdiction, shall also apply, as far as 
applicable (sic) (possible?) to the judg- 


ment -of the appellate court other 
than the High Court. The proviso is 
significant. It states that the ap- 
pellate court, when delivering the 


judgment the accused shall not be 
brought up or required to attend unless 
otherwise directed to hear the judgment 
delivered, The provisions of Sec, 366 (2) 
require the court to secure the personal 
attendance of the accused at the time of 
delivery of the judgment, except where 
his personal attendance during the trial 
has been dispensed with. The effect of 
Section 424 is generally that, the ap- 
pellate court should comply with the re- 
quirements. prescribed under Secs, 366 
and 367, Section 430 deals with finality 
of orders on appeal, that is, the judgment 
passed by an appellate court shall be 
final unless otherwise provided for but 
the finality of the appeal is subject to 
the provisions of section 417 of the Cri- 
minal Procedure Code which enable the 
State to prefer an appeal against an 
order of the trial court or an appellate 
court, Similarly a judgment by an ap- 
pellate court is final subject to the 
Chapter which provides for reference and 
revision, Section 424 deals with, the 
general requirements of judgments and 
Section 430 with the finality of judgment 
on appeal unless otherwise provided for: 
These two sections, it maybe noted, do 
not deal with restriction against altering 
or reviewing the judgment except for 


correcting a clerical error, A reading 
of. Section 369 of Criminal Procedure 
-Code would reveal that this Section is 


intended to apply to. all courts, the pro- 
vision being “no court when it has sign- 
ed its judgment shall alter or review the 
same”, ‘No court’ would include ‘all 
courts’, The operation of the section is 
saved if it is provided by the Code or by 
any other law for the time being in 
force. So far as the High Court is con- 
cerned, the Section provides that the pro- 
hibition’ will not apply if the Letters 
Patent or other instrument constituting 
such High Courts confers such a power. 
We see no justification for restricting the 
application of the section to judgments 
delivered by the High Court in criminal 
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trials alone, The reference to the High 
Court in the section would indicate that 
the High Court is also covered by the 
provisions of the section subject to the 


exception provided for, The criminal 
jurisdiction as conferred by the Let- 
ters Patent on the High Court 
covers not only the original cri- 
minal jurisdiction but also appel- 


late powers. Though Sec, 369 appears 
in Chap, XXVI, we are not inclined to 
accept the contention put forward on 
behalf of the defence that it is applic- 
able only to trial courts and in any event 
not to appellate judgments of the High 
Court, Section 362 of the new Act has 
done away with the special provisions 
regarding the High Court and has made 
the section applicable to all courts, On 
a careful reading of Ss, 369 and 424 and 
430, we are satisfied that S, 369 is gene- 
ral in its application, The word ‘no 
court? would include all courts and ap- 
ply in respect of all judgments. Sec, 424 
is confined, in its application, only to 
the mode of delivery of judgment, the 
language of the judgment, the contents 
of judgment etc. and S. 430 of Criminal 
Procedure Code to the finality of judg- 
ments on appeal, except as provided for. 
Whether the judgment is by the trial 
court or the appellate court, Sec. 369 is 
universal in its application and when 
once a judgment is signed, it shall not 
be altered or reviewed except for cor- 
recting a clerical error, 


` 19. Mr, Patel, the learned counsel for 
the respondents, submitted that this 
Court has laid down that S. 369 is ap- 
plicable only to judgments of the trial 
court and therefore S. 369 cannot be 
construed as‘ being applicable to appel- 
late court, especially to High Court, He 
relied on the decision in U, J, S. Chopra 
v, State of Bombay, (1955) 2 SCR 94: 
(AIR 1955 SC 633). The question that 
‘arose for decision in the-case was whe- 
ther a revision preferred by the State 
of Bombay to the High Court praying 
for enhancement of sentence, passed on 
the accused, is maintainable after- the 
appeal preferred by the accused to the 
High Court of Bombay, was summarily 
dismissed, This court held that the sum- 
mary dismissal of the appeal, preferred 
by the appellant, did not preclude ‘him, 
from taking advantage of the provision 
of S. 439 (6) of the Code of Criminal 
Procedure, and showing’ cause against 
his conviction when ‘he was subsequent- 
ly called upon to show cause why the 
sentence imposed on him should not be 
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enhanced. Two- separate judgments were 
delivered by the three-Judge Bench. Jus- 
tice Bhagwati along with Imam, J. spokè 
for the court while S, R. Das, J. deliver- 
ed, a separate judgment. Justice Das, 
while repelling the contention that the 
power under S, 439 (6) is conditioned or 
controlled by the provisions relating to 
finality of judgment embodied under Sec- 
tions 369 and 430 at p. 108 (of SCR), : (at 
p. 639 of AIR) observed: ‘ 


‘“There is indication in the Code itself 
that the purpose of S. 369 is not to pre- 
scribe a general rule of finality of all 
judgments of all criminal courts but is 
only to prescribe the finality of the 
judgment so far as the trial court is 
concerned, That this Section does not, 
by itself, apply to the judgment of an - 
appellate court is quite obvious, because 
if it did, there would have been no ne- 
cessity for enacting S. 424 specifically 
making the rules contained in Chapter 
XXVI which includes S, 369 applicable 
to the judgment of any appellate Court 
other than’ High Court, nor for again 
prescribing by S. 430 a rule of finality 
for judgments and orders passed by an 
appellate Court”, The learned Judge 
concluded that the finality of Section 369 
attaches to the judgments pronounced 
by all trial courts including the High 
Court in the exercise of its original cri- 
minal jurisdiction, it certainly has no 
bearing on the question of finality of ap- 
pellate judgments which; is specifically 
provided by section 430 of the Code. 
Bhagwati J. who spoke for the Court has 
zot held that the provisions of section 369 
are applicable only to judgments of the 
trial courts. On the other hand, a read- 
cng of the judgment of Bhagwati J.. would 
indicate that the learned Judge was in- 
clined to hold that the finality provided 
Jorin S. 369 of the Criminal Procedure 
~ode is also applicable to the judgments 
rendered by the High Court in the ex- 
ercise of its appellate or criminal juris- 
diction, At p, 144 of the Reports (SCR) 
‘at page 653 of AIR SC) the learned 
Judge observed that once a judg- 
ment of the lower court is replaced by 
the judgment of the High Court, the High 
ourt has no further powers to review or 
revise its own judgment and enhance the 
sentence which is thus passed by it upon 
the accused, The principle as to the 
finality of judgments applied by the 
Zourt by virtue of the provisions of sec- 
tion 369 and S, 430 of the Criminal Pro- 
zedure Code should not have been con- 
dined merely to the question of confirm< 
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ing the conviction but also should heve 
been extended to the confirming of the 
sentence in so far as the High Court Jid 


not see any reason to reduce the sen- 
tence already passed by the lower Coart 
upon the accused, Again dealing with 


the principle of finality the learned Judge | 


observed that the principle of finality of 
judgments should therefore be extenced 
not only to the question of the confirm- 
ing of the conviction but also to the ques- 
tion as to the adequacy of the senterce, 
whether the sentence which is passed 
upon the accused by the lower Court 
should be reduced, confirmed or enhanc- 
ed. Once therefore the judgment of the 
High Court replaces that of the lower 
Court there is no question which’ zan 
ever arise of the exercise by the High 
Court of its revisional powers under Sec- 
tion 469 (1) of the Criminal Procedire 
Code. Again at p. 162 (of SCR): (at 
p. 660-61 of AIR) the learned Judge re- 
iterated the principle and observed “As 
we have observed that principle comes 
into operation when once a judgment of 
the High Court has replaced that of the 
lower Court and in those cases the High 
Court would not be competent to rev.ew 
or revise its own judgment.” In rejer- 
ring to the import of S, 369 on the 
“powers of the High Court under Sec- 
tion 439 (6), Bhagwati J. held that Sec- 
tion 369 in terms provides, “save as 
otherwise provided in this Code” and 
Section 439 (6) would be an  other- 
wise provision which is saved by 
this non obstante clause appearing in 
5. 369. It is significant to note that koth 
these amendments, the one in Sec. 369 
and the other in S. 439, were enacted by 
S. 119 of Act XVIII of 1923 and the very 
purpose of these simultaneous amend- 
ments would appear to be to effectuate 
the right given to the accused to show 
cause against his conviction as enacted 
in S, 439 (6) of the Criminal Procedure 
Code.” As: the majority judgment does 
not share the view expressed by Das J. 
quoted above reliance cannot be placed 
on the view of Das J. The view express~ 
ed by Privy Council in Jai Ram Las’s 
case, 72 Ind App 120: (AIR 1945 PC 94) 
that alteration by the High Court of its 
judgment is prohibited by S. 369 of the 
Code was not brought to the notice of 
Das J. Later decisions of this Ccurt, 
particularly the deciston in Supdt. and 
Remembrancer of Legal Affairs, W, B. v. 
Mohan Singh, AIR 1975 SC 1002 held 
that when once the judgment has keen 
pronounced by the High Court either in 
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exercise of its appellate or its revi- 
sional jurisdiction, no review or revision 
can be- entertained, In the Full Bench 
decision of the Allahabad High: Court in 
Raj Narain v. The State, AIR 1959 All 
315 Mootham J, observed: “It has com- 
monly been assumed, even it would ap- 


pear by the Privy Council in Jairam 


Das’s case, that this section applies also 
to the judgment of the appellate Court 
but it is clear that that is not so: U.J.S. 
Chopra v. State of Bombay (1955) 2 SCR 
94: (AIR 1955 SC 633)”. In a latter de- 
cision in Nirbhay Singh v, State of 
Madhya Pradesh, (1969) 2 SCR 569: 
(1970 All LJ 778) this Court, dealing 
with S, 369, after referring to Chopra’s 
case observed that S. 369 occurs in Chap- 
ter XXVI and prima facie applies to 
judgments of the court of first instance. 
The Court did not proceed on the basis 
that it was settled law that S. 369 is ap- 
plicable only to judgments of trial courts. 


20. Before concluding we will very 
briefly refer to cases of this Court cited 
by counsel on both sides, 1958 SCR 
1226 : (AIR 1958 SC 376) relates to the 
power of the High Court to cancel bail. 
The High Court took the view that un- 
der S, 561A of the Code, it had inherent 
power to cancel the bail, and finding that 
on the material produced before the 
Court it would not be safe to permit the 
appellant to be at large cancelled the 
bail, distinguishing the decision in 72 Ind 
App 120: (AIR 1945 PC 94) (supra) and 
stated that the Privy Council was not 
called upon to consider the question 
about the inherent power of the High 
Court to cancel bail under S. 561A, In 
Sankatha Singh v. State of U. P, (1962) 
Supp (2) SCR 817: (AIR 1962 SC 1208) 
this Court held that 5. 369 read with 
S. 424 of the Code of Criminal Procedure 
specifically prohibits the altering or re- 
viewing of its order by a court, The ac- 
cused applied before a succeeding Ses- 
sions Judge for re-hearing of an. appeal. 
The learned Judge was of the view that 
the appellate court had no power to re- 
view or restore an appeal which has 
been disposed of. The Supreme Court 
agreed with the view that the appellate 
court had no power to review or restore 
an appeal, This court, expressing its 
opinion that the Sessions Court had no 
power to review or restore an appeal 
observed that a judgment, which does not 
comply with the requirements of S. .367 
of the Code, may be liable to be set- 
aside by a superior court but will not 
give the appellate court any power to 
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set it aside itself and re-hear the ap- 
peal observing ‘that “Sec, 369 read with 
S. 424 of the Code makes it clear that 
the appellate court is not to alter or re- 
view the judgment once signed, except 
for the purpose of correcting a clerical 
error. Reliance was placed on a deci- 
sion of this Court in Supdt, and Remem- 
brancer of Legal Affairs W, 'B, v, Mohan 
Singh, AIR 1975 SC 1002 by Mr. Patel, 
_learned counsel for ‘the respondent 
wherein it was held that rejection of a 
prior application for quashing is no bar 
for the High Court entertaining a sub- 
sequent application as quashing does not 
‘amount to.review or revision, This deci- 
‘sion instead of supporting the respon- 
dent clearly lays down, following -Chop- 
ra’s case (AIR 1955 SC 633) (supra) that 
once a judgment has been pronounced 
by a High Court either in exercise -of its 
appellate or its revisional jurisdiction, 
‘Ino review or revision can be entertained 


against that judgment as there is no pro- 


vision in the Criminal Procedure Code 
which would enable the High Court to 
review the same or to exercise revi- 
sional jurisdiction, This Court entertain- 
ed the application for quashing the pro- 
‘ ceedings on the ground that a subsequ- 
ent application to quash would not 
amount to review or revise an order 
made by the Court. ‘The decision clear- 
ly lays down that a judgment of the 
High Court on appeal or revision, cannot 
be reviewed or revised except in ac- 
cordance with the provisions of the Cri- 
minal ‘Procedure Code, The provisions of 
S. 561A of the Code cannot be invoked 
for exercise of a power which is specifi- 
cally prohibited by the Code. 


21. In the result we accept the con- ' 


tention .put forward by Mr. Mukherjee 
for the State and hold that High Court 
has no power to revise its own order. 
The appeal is allowed. 

Appeal allowed. 
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(A) Criminal P. C. (5 of 1898), Ss. 253, 
254 & 258 — Warrant case instituted on 
complaint — Procedure —- Once charge 
is framed Magistrate cannot cancel it or 
discharge accused — Order of. discharge 
passed after framing of charge is illegal. 


In a warrant case instituted otherwise 
than on a police report, . ‘discharge’ and 
‘acquittal’ of accused are distinct con- 
cepts ‘applicable to different stages of 
the proceedings in Court, The legal ef- 
fect and incidents of ‘discharge’ and tac- 
quittal’ are also different, An order of 
discharge in a warrant case instituted on 
complaint, can be made only after the 
process has been issued and before the - 
charge is framed, Section 253 (1) shows 
that as a general rule there can be no 
order of discharge unless the evidence of 
the prosecution witnesses has been taken 
and the Magistrate considers for rea- 
sons to be recorded, in the light of ` the 
evidence, that no case has been made 
put, Sub-sec, (2) which authorises the 
Magistrate to discharge the accused at 
any previous stage of the case if he con< 
siders the charge to be groundless, is an. 
exception to that: rule; A discharge 
without considering the evidence taken 
is illegal. If a prima facie case is made 
out the Magistrate must proceed: under. 
5, 254 and frame charge against the ac- 
zused, Section 254 shows that a charge 
ean be framed if after taking evidence 
or at any previous: stage, the ‘Magis- 
crate, thinks that there is ground , for 
presuming that the accused has commit- 
ted an offence triable as a warrant case.. 

(Para 26) 


. Once a hage is Fama the Magis- 
srate has no power under S. 227 or any 
other provision of the Code to cancel 
the charge, and reverse the proceedings 
to the stage of S. 253 and discharge the 
accused, The trial in a warrant case 
starts ‘with the framing of charge; prior 
žo it, the proceedings are only an in- 
quiry. After the framing of charge if 
the accused pleads not guilty, the Magis- 
trate is required to- proceed with the 
trial in the manner provided in Ss. 254 
to 258 to a logical end. Once a charge is 
*ramed in a warrant case, instituted ei- 
ther on complaint or a police report, the 
og aes has no power under the Code 
to discharge the accused, and thereafter, 
he can either acquit or convict the ac- 
cused unless he decides to proceed: un- 
der Ss. 349 and 562 of the Code of 1898 
‘which correspond to Ss. 325 and 360 of 
the: ‘Code of- dah, - (Para 26A) 
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Excepting where the prosecution mest 
fail for a fundamental defect, . such 
as want of sanction, an order of =æ- 
quittal must be based upon a ‘finding sf 
not guilty’ turning on the merits of tze 
case and the appreciation of evidence at 
the conclusion of the trial, (Para 26B) 

If after framing charges the Mag- 
trate whimsically, without appraising the 


evidence and without permitting the p=- 


secution ta produce all its evidence, ‘dz- 
charges’ the accused, such an acquitt=l, 
without trial, even if clothed as ‘dx 
charge’ will be illegal, (Para £7) 

Anno: AIR Comm, Cr.. P, C. 6th (1963), 
Edn., 5. 254, Notes 7, 9; S. 258 N. 4, 

(B) Criminal P. C. (5 of 1898) Ss, 439 
and 403 — Revision against illegal orc=sr 
of discharge — Even assuming it to “se 
order of acquittal High Court has pov=r 
to interfere and order retrial — S, £43 
is no bar, 


An order of discharge passed after c= 


leting charges framed against the az- 
cused is illegal and even assuming it -o 
be an order of acquittal it was manifect- 
ly illegal because it was not passed cn 
merits but without any trial with cca- 
sequent failure of justice. The Hirh 
Court has undoubtedly the power to -n- 
terfere with such a patently illegal orc2r 
of acquittal in the exercise of its reñ- 
‘sional jurisdiction. under S, 439, amd 
direct a retrial, The High Court’s ord=r 
in the instant case directing the Mag- 
trate to take de novo proceedings agai=st 
the accused was not barred by the pro- 
visions of S. 403.the earlier proceedir 3s 
taken by the Magistrate being no tol 
at all and the order passed therein k2- 
ing neither a valid “discharge” of -3e 
accused, nor their acquittal as conten- 
plated by S. 403 (1). (Para 22) 
Anno: AIR Comm, Cr, P, C, (6th Edm), 
5. 403 Notes, 8, 10, 14; 5. 439 Notes 2 
14, 25, 
Cases Referred : Chronological Paas 
AIR 1966 SC 69: 1966 Cri LF 75 32 


Mr, I, N. Shroff and Mr. H. S. Pæt- 


har, Advocates for Appellant; Mr. Sol_J. ` the remaining 8 out of the twenty con- 


Sorabjee, Addl. Sol. Gen, (for No, =) 
Mr. K. N. Bhat, Advocate (for No, +), 
Mr, H, R. Khanna, Advocate (for No. ), 
Mr, M. N. Shroff, Advocate (for No. 1) 
and Mr, Girish Chandra, Advocate (5r 
Nos. 1 and 2}, for Respondents, l 
SARKARIA, J.:— This appeal by s= 
cial leave is directed against a judgmet, 
dated Jan. 21, 1976, of the High Court 
of Judicature at Bombay in Criminal E2- 
vision. Application No, 565 of 1969, whe=>= 
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‘by it set aside an order, dated: Feb, 26, 
1969, of the Chief Presidency Magis- 
trate and directed the latter to restore 
Case No, 244/C. W., of 1968 against the 
accused persons, excepting accused No. 
7 (who is since- dead) for being dealt 
with in the light of the observations 
made therein, 


2. The case was originally instituted 
on April 1, 1961 on the basis of a crimi- 
nal complaint filed by the Assistant Col- 
lector (Customs) in the Court of the 
Chief Presidency Magistrate, Esplanade, 
Bombay. It is alleged in the complaint 
that between August 1957 and March 
1960, offences u/s, 12-B, I. P.C., read 
with S. 167 (81) of the Sea Customs 
Act, 1878 and S. 5 of the Imports and 
Exports (Control) Act, 1947, were com- 
mitted by one Ramlal Laxmidutta Nanda 
and others, including the appellant, 
who is accused No, 2 in the trial Court. 
Ramlal Laxmidutta Nanda was alleged 
to be: the principal’ culprit, He died on 
Sept, 15, 1940: As.a result of a conspir- 
acy, twenty-four consignments of goods 
came from abroad: and' were received in 
Bombay. The conspiracy was carried out: 
in this manner. By steamer, two con- 
signments bearing similar marks would 
arrive such as M.T.S. M.I.S. marked in- 
triangle, The first consignment would | 
contain the genuine goods and the second 
consignment would contain less number 
of cases than the first. consignment, The 
documents: would arrive for the first con- 
signment, With the help of the docu- 
ments for the genuine goods, the Cus- 
toms examination would be carried out, 
and then at the time of removing the 
real consignment, contraband consign- 
ment plus one case of' the genuine con- 
signment would be removed. Remaining’ 
goods of the genuine consignments with 
their marks tampered, would be left un- 
attended in the docks, Out of the 24 
consignments brought, into India, the last 
four were seized by the Customs, The 
appellant Mithani was not linked with 
any of those four, But with regard to 


Signments, the prosecution alleges that 
it has in its- possession 10: Verladescheins 
(called as ‘mate sheets or receipts’) 
which give the description of the con- 
traband goods, Out of these 10 Verlade- 
scheins, 2 relate to consignments in the 
name of Suresh Trading Co, and Dee 
Deepak & Co, Prom the proprietors of 
these two firms, the appellant. Mithani 
held Powers of Attorney.. : 
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‘Mithani was arrested ° and: ‘bailed | 
E on May- 11, 1960.7 Between “March 


examined about 200 witnesses before the 
Magistrate, but had not yet examined 


any witness in regard to any of the lot” 


Verladescheins. 


4. The complainant made an applica- 
tion to the trial Magistrate, requesting 
him to get on record a number of docu- 
ments falling into three categories, viz. 
(1) Verladescheins (Mate’s receipts), (2) 
the correspondence that passed between 
Shaw Wallace & Co. and their princi- 
pals and agents abroad and also the cor- 
respondence that passed between the 
other shipping agents in Bombay with 
their principals, and (3) the documents 
concerning the Company known as 
C.C.E.I, at Zurich. 


5. By an order, dated August 24, 
1962, the Magistrate held that 10 out of 
the 20 Verladescheins were inadmissible 
either under the Evidence Act or under 
the Commercial Documents Evidence 
Act, 1939. By another order, dated De- 
cember 6, 1962, the Magistrate held that 
9 out of the 10 Verladescheins were ad- 
missible under Section 10 of the Evi- 
dence Act. Some other letters and cor- 
respondence’ were also excluded on the 
_ ground that they could not be said to 
have been written in furtherance of the 
conspiracy. 


6. On December 12, 1962, the Magis- 
trate found that no other witness for the 
prosecution was present. He, therefore, 
passed this order: ` 

“None of the witnesses are present. 
The case is very old, There is enough 
evidence for the purpose of charge and 
about 200 witnesses are examined, Pro- 
secution may examine all witnesses as 
they deem proper after the charge, Pro- 
secution closes its case, Accused’s state- 
ment recorded. Adjourned for arguments 
for charge to 13-12-1962.” 


7. The Magistrate then. heard the 
arguments and thereafter on December 
21, 1962, on the basis of the evidence 
already recorded, framed charges against 
Mithani and his 6 co-accused. Under the 
first charge, Mithani (accused No, 2) was 
jointly charged with accused 1, 3, 4, 5, 
6 and 7 with criminal conspiracy be- 
tween September 1957 and February 1, 
1860 or thereabout, with intent ta de- 
fraud the Government of India of the 
duty payable on various contraband 
goods and to evade the prohibition and 
restrictions imposed relating thereto for. 


' of contraband goods etc. 
1962 and December 1962, the Prosecution... 
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large quantity 
It was speci- 
fically recited in the charge that accused 
‘No, 2 was, at the relevant time, partner 
of Shanti Lal and Chagan Lal & Co., 
Bombay, and also constituted Attorney 
of Suresh Trading Co, Dee Deepak & 
Co., New Delhi, and also of Eastern 
Trading Corporation, Bombay and: had 
an interest in all these three concerns. 


8. On February 19, 1963, the State 
filed Criminal Revision Application No. 
107 of 1963 in the High Court against 
the orders dated August 24, 1962 and 
December 6, 1962 of the Magistrate, 
whereby the latter had refused to admit 
11 Verladescheins out of 20 in evidence. 
The State, also, made a grievance against 
the failure of the Magistrate to frame 
charges in respect of certain alleged acts 
of the accused, It was contended that 
the Magistrate had unduly curtailed the 
period of conspiracy, while the evidence 
brought on the record by the Prosecu- 
tion showed that this period was longer 
than what the Magistrate had taken into 
account. 


Ma On July 17, 1964, Mithani, also, fil- 

ed Criminal Revision No, 574 of 1964 in 
the High Court, challenging the, Magis- 
trate’s order, dated December 6, 1962, 
whereby he had admitted 9 Verlade- 
scheins, Bills of Lading, Invoices etc., 
into evidence, It was further 
alleged in the Revision Petition: 
"t ought to have been appre- 
ciated that all the Verladescheins, 
Invoicès and Bills of Lading being inad- 
missible, there is no evidence left on re- 
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, aquiring possession of 


cord to make even a prima facie case 
against the petitioner.” The Revision pe- 
titioner, inter alia, prayed “that the 


order of the learned Magistrate dated 
December 6, 1962, in so far as it is 
against the petitioner, and the charges 
framed by the learned Magistrate 
against the petitioner, be set aside and 
he be discharged from the case.” 


10. Revision Application No, 107 by 
the State was heard by Mr. Justice H., R. 
Gokhale (as he then was) on August 19, 
1964. It was contended there on behalf 
of the prosecution that all the Verlade- 
scheins were straightway admissible 
under sub-sec, (2) of Sec, 32, Evidence 
Act, Gokhale, J. held that since the pre- 
liminary condition. set out in the prefa- 
tory part of S. 32, (viz. that the persons 
whose statements are sought to be ad- 
mitted under Sec. 32 are such that their 
attendance cannot -be procured `: without 
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an amount of delay or expense, 


appear to the Court to be unreasonakde) 
had not been satisfied these Verlade- 
scheins (Mates receipts) would not ‘be 
admissible under Sec. 32. In view of this 
finding the learned Judge felt that “it 
really does not become necessary to 
consider that these Verladescheins were 
not prepared in the ordinary course of 
business”, The learned Judge was care- 
ful enough to caution: “I am not sug- 
gesting that for the reasons all these 
documents are false”, Indeed, he conced- 
ed that they may be relevant to fhe 
facts in issue, and added, “If the prose~ 
cution desires to rely upon the eviderce 
of these documents the prosecution cer- 
tainly will be entitled to prove them or 
to prove the correctness of the descr.p- 
tion of the document in the  ordinery 
way without having resort to the excep- 
tion contained in Section 32.”. 


11. As regards the question whether 
these Verladescheins were admissible 
under S. 10, the learned Judge held that 
“before considering this question, it 
would be wrong to look at these very 
documents the admissibility of which is 
in dispute”, and that “such a conclusion 
can be reached from evidence, docu- 
mentary, oral or circumstantial, but 
apart from the disputed document itself. 
It does not appear from the order of the 
learned Magistrate that there was any 
independent material from which he tad 
formed the opinion that two or mare 
persons had conspired together to com- 
mit an offence”, The learned Judge s.g- 
nificantly added: “If there is any stch 
material or if the prosecution leads fur- 
ther evidence and if such material is 
brought on record, the learned Magis- 
trate will, at the appropriate stage, be 
entitled to take this material into consi- 
deration and decide whether these docu- 
ments can be admitted under S. 10 of 
the Evidence Act.” The learned Jucge 
pointed out that this could include an 
attempt to take out the goods, In tris 
connection he observed: “If apart from 
the question of the period during which 
the conspiracy extended they are not 
admissible in evidence, because other 

- conditions required to be satisfied uncer 
Section 10 are not satisfied, then it is 
another matter. But I cannot accept nis 





conclusion that they would not be so 


admissible, because they do not fall 
within the period of conspiracy.” ‘The 
learned Judge concluded: “I have: ao 


which © 
under the circumstances of the case, may - 


doubt that.the learned Magistrate will 
have to consider afresh whether the 
documents, which he has admitted under 
Section 32 or Section 10 are admissible 
or not. In any case, the order which he 
has made admitting certain documents 
under Section 10 or Section 32 was an 
interlocutory order and the learned Ma- 
gistrate will be entitled to reconsider 
the position in the light of the observa- 
tions in this judgment......... The learned 
Magistrate in the light of the view which 
I have taken, will also consider whether 
it is necessary to frame additional ` 
charges and to pass an appropriate 
order,” 


11-A. The Revision Application No. 
574 of 1964, filed by Mithani, was re- 
jected by a separate order, dated August 
21, 1964 on the ground that in the view 
which the learned Judge had taken in 
Criminal Revision No, 107 of 1963, it 
was not necessary to admit this Revision 
Application, It was, however, observed 
that the Magistrate will take the obser- 
vations in that judgment into considera- 
tion and consider “whether the inter- 


locutory order against which the present 
Revision Application is filed, needs to 
be reviewed.” 


12. The prosecution filed Special 
Leave Petitions (965 and 966 of 1965) in 
this Court against the judgment, dated 
August 19/20, 1964 of Mr. Justice 
Gokhale and against the High Court’s 
order refusing to grant certificate of 
fitness, This Court on January 27, 1966, 
summarily dismissed both these peti- 
tions. The prosecution then made an ap- 
plication to the Magistrate to take some 
photostat copies of certain documents. 
The Magistrate granted this application. 


Accused 1 challenged this order of 
the Magistrate in the High Court, By 
its order, dated October 4,°1966, the 


High Court restricted the time to prose- 
cution by three months for calling the 
Foreign witnesses, After expiration of 
this period, the prosecution on Jan, 11, 
1967 filed an application in the High 
Court for cancellation of Mithani’s bail 
on the ground that he was tampering 
with the witnesses and abusing the 
liberty granted to him. The High Court 
cancelled Mithani’s bail and Mithani sur- 
rendered and was committed to jail cus- 
tody on January 13, 1967. Mithani came 
by special leave against the order can- 
celling his bail, to this Court, By order 
dated May 4, 1967, this Court dismissed 
Mithani’s appeal, but restricted the time 
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for examining the..German witnesses cit- 
ed by the prosecution up to June 26, 
1967, Since there was delay in procuring 
the attendance of German witnesses 
within the time granted, Mithani was 
released on bail by an order dated July 
26, 1967 of this Court, Thereafter, the 
prosecution applied to the Magistrate to 
proceed with the case without the Fo- 
reign witnesses, 


13. On July 10, 1967, the prosecution 
applied to the Magistrate for issue of 
commission for examination of the Ger- 
man witnesses at Hamburg or Berlin or 
London, The “Magistrate rejected this 
application by his order dated August 8, 
1967. Agaist the Magistrate’s order, the 
prosecution, again went in revision to 
the High Court, which rejected the same 
by an order in September, 1967. Another 
revision petition filed in the High Court 
by the prosecution was dismissed by the 
_ High Court (V. S. Desai & Wagle JJ.) by 
an order dated August 9, 1968. 


14. .On December 2, 1968, the prose- 
cution made an application for examining 
a number of witnesses to establish the 
preliminary facts for admission of the 
Verladascheins and other documents un< 
‘ der Sections 32 (2) (3) and 10 of the Evi- 

dence Act and under the Commercial 
Documents Act. The Magistrate rejected 

that application by his order dated Janu~ 

ary 9, 1969. 

15. By an order dated February 26, 
1969, the Additional Chief Presidency 
Magistrate, deleted charges 2 to 9 against 
accused 2 (Mithani), 3 and 7, and dis- 
charged them, The following extract 
from the Magistrate’s order will be use- 

- ful to appreciate its true nature: -` 


“I therefore hold that with regard to 
overt acts in charges Nos, 2 to 9 no 
charges can be framed against any of 
the accused and therefore charges Nos, 
2 to 9 will stand deleted, i 

Accused Nos. 2, 3 and 7 are concern- 
ed only in some of the charges Nos, 2 
to 9. They are not concerned in charges 
Nos, 10, 11, 12 and 13. 

Therefore as no overt: act is held prov- 
ed against them no conspiracy can be in- 
: ferred as. against them and therefore 
charge No. 1 of conspiracy as against 
them must go. . 

Therefore with regard to accused 
Nos, 2, 3 and 7 I hold that no case is 
made out against them and I therefore 
hold them not guilty under S. 167 r. w. 
S. 81 of the Customs Act for contraven- 
tion of Imports & Exports Control Act 
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1947 and 1955 and for conspiracy and 
order them to be discharged.” 

16. Against the Magistrate’s order, 
dated February 26, 1969, the prosecution 
filed Criminal Revision Application - No, 
565 of 1969 in the High Court. 

17. By its judgment dated December 
16/17, 1969, a Bench of the High Court 


{consisting of Vaidya and Rege JJ.), 
allowed Criminal Revision 565 of 1969 
mainly on the ground that the Magis- 


trate after framing the charge, had no 
legal power to discharge the accused 
persons, It was observed that “the entire 
complexion of the case is changed on 
account of the retirement of the Magis- 
trate, The new Magistrate who will hear 
the matter, will have to find out whe 
ther he must alter or vary the charge 
and for that purpose to issue a fresh 
process to the two living deleted accus- 
ed, after taking into consideration the 
evidence already recorded by the for- 
mer Magistrate.,.... and such other evi- 
dence he may have to record hereafter”. 
The High Court concluded: “We are set- 
ting aside the order of discharge on the 
ground that it is open to the new Magis~ 
trate to frame a charge against the delet~ 
ed accused on considering the material; 
and also on the ground that the former 
Magistrate had no power to discharge 
the accused after framing the charge.” 
The High Court further observed that, 
“whatever submissions the accused want 
to make with regard to not framing the 
charge are also open to them.” At that 
stage, they did not want and could not 
consider the evidence before the Magis- 
trate, In the result, the order dated 
February 26, 1969 of the Magistrate was 
set aside and the case was restored to 
the file of the Magistrate, except with 
regard to the deceased accused No. 7 for 
being dealt with as early as possible, 
in accordance with law and in the light 
of the observations made by the High 
Court, 


18. Against this order, dated Janu~ 
ary 21, 1976, of the High Court setting 
aside the order dated February 26, 1969. 
of the Magistrate discharging the accus~ 
ed, the accused 2 (Mithani) has come in 
appeal before us. 

19. The points canvassed by Shri 
I, N. Shroff, learned counsel for the ap- 
pellant, may be summarised.as under: 

(i) In passing the then impugned 
order, the Magistrate was simply’ acting 
in consonance with the observation and 
implied directions contained in the judg- 
ment, dated August 19/20, 1964, of 
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Mr, Justice H. R. Gokhale in Cr.R.A, No. 
107 of 1964, On the contrary, the Bench 
ef the High Court (consisting of Vaidya 
and Rege JJ.) has failed in its duty to 
uphold the aforesaid judgment of Mr. 
Justice Gokhale — which judgment ‘ad 
been upheld by this Court while dis- 
missing prosecution’s Special Leave ?e« 
titions Nos. 965 and 966 of 1975. Mn 
Justice Gokhale — so proceeds the arzu- 
ment — had held “that 10 Verladasheins 
were inadmissible under Section 32 and/ 
or Section 10 of the Evidence Act”, The 
legal consequence of this finding was 
that the charges framed by the Magis- 
trate on December 21, 1962, on the basis 
of the said Verladasheins, were unsus~ 
tainable in law and the Magistrate had 
to examine the matter de novo by ignor~ 
ing the said charges or by amending, al- 
tering the same as may be justified on 
the remaining admissible evidence on 
record, 


(ii) In reviewing and deleting “he 
charges and discharging the appellant 
(Mithani) and two other accused, che 
Magistrate was acting in’ accordance with 
the observation of Gokhale J, in Cr, R. A. 
574 of 1974, which was to the effect, 
that it would be open to the Magistrate 
fo consider whether the interlocutery 
order against which that revision applix 
cation was filed, needs to be reviewec. 

(iii) Since the Magistrate had under 
‘tthe ‘Code of Criminal Procedure, no 
power to delete the charges framed 
against the appellant and two others, 
it will be deemed that in the eye of law 
those charges still existed when ha 
Magistrate by his order dated February 
26, 1969, ‘discharged’ the accused Mithani 
and two others. This being the case, tris 
order of ‘discharge’ ought to have been 
treated as an order of ‘acquittal’, 

(iv) (a) In revision, the High Comrf 
was not competent to set aside this orcer 
of ‘acquittal’ and direct, as it were a re- 
trial of the accused. 

(b) Since the appellant had, in realicy, 
been acquitted by the Magistrate, he 
could not be retried on the same charges 
because of the double jeopardy or awt- 
refois acquit, 

(v) There has been gross laxity aad 
delay on the part of the prosecution in 
prosecuting their case and in produciag 
all their evidence, which is nothing shcrt 
of abuse of the process of the Court, The 
complaint was filed on April 1, 1961, The 
order of ‘discharge’ was passed by tna 
Magistrate on February 26, 1969, and 
the aforesaid order came up for conside- 
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ration in revision before the High Court 
in January 1975, The High Court’s order 
dated January 21, 1976, directing de nova 
proceedings against the appellant after 
a lapse of several years would be unjust 
and unfair, particularly when this delay 
was attributable to the prosecution 
which had, indeed, closed its evidence 
before the framing of the charge and its 
request to examine the German witnes- 
ses on commission stands declined, 


29. As against this, Shri Soli Sorabji, 
learned Additional Solicitor-General 
submits that the appellant (Mi- 
thani), in fact, had never filed 
any révision against the order 
of the Magistrate, framing charges 
against him and others, It is pointed out 
that in Cr. R. A, No, 574 of 1964 filed 
by Mithani on July 17, 1964 in the High 
Court, the challenge was, in terms, con- 
fined to the Magistrate’s order, dated 
December 6, 1962, whereby he had ad- 
mitted 9 Verladasheins, Bills of Lading, 
invoices etc, into evidence; and that the 
order dated December 21, 1962, framing 
fhe charges, was not specifically chal- 
lenged, In any case, Gokhale J. had sum~ 
marily rejected Mithani’s Criminal Re- 
vision by an order, dated August 21, 1964. 
According to Shri Sorabji, the further 
observation in that order of Gokhale J. 
to the effect that it was open to the Ma- 
gistrate to consider, “whether the inter- 
locutory order against which the present 
revision application is filed, needs to be 
reviewed”, was made only in respect of 
the Magistrate’s order dated December 
6, 1962 and not the order whereby the 
charges were framed, It is further sub- 
mitted that Gokhale J’s observations and 
directions in his judgment dated August 
19/20, 1964 in Cr. R. A, No. 107 of 1964, 
could not, by any stretch of imagination, 
be construed as authorising the Magis- 
trate to reconsider and delete the charg- 
es, and discharge the accused, On 
the contrary, the learned Judge had di- 
rected amendment of the charges so 
that the period of the consipracy was not 
restricted to the period mentioned in the 
charges, It is further submitted that the 
Magistrate’s order arbitrarily deleting 
the charges and ‘discharging’ the accus- 
ed, was patently illegal and the High 
Court was fully competent and justified 
to set it aside in the exercise of its. re- 
visional.power under Section 439 of the 
Code, : 


21. As regards delay in the proceed- 
ings, Shri Sorabji submits, if was mostly 
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due to circumstances beyond the control 
‘of the prosecution; that the charge 
against the appellant was a grave one 
and the direction given by the High 
Court to take further proceedings, inter 
alia, against the appellant was not un- 
just and unfair, = 


22. We are unable to accept any of 
the contentions advanced by Shri Shroff. 

23. At the outset, let us have a look 
at the relevant provisions of the Code 
of Criminal Procedure, 1898, which ad~ 
mittedly governed the pending proceed- 
ings in this case, The procedure for trial 
of warrant cases by Magistrates is given 
in Chapter XXI of that Code, The pre- 
sent case was instituted on a criminal 
complaint, Section 252 provides that in 
such a case, the Magistrate shall proceed 
to hear the complainant (if any) and 
_ take all such evidence, as may be pro- 
duced, in support of the prosecution 
Sub-sec, (2) of that section casts a duty 
on the Magistrate to ascertain the names 
of persons likely to be acquainted with 
the facts of the case and to be able to 
give evidence for the prosecution, and 


to summon all such persons for evi- 
dence, Section 253 indicates when and 
in what circumstances an accused may 
be discharged. It says: 

` “253, (1) If, upon taking all the evi- 
dence referred to in Section 252, and 


‘making such examination (if any) of the 
accused as the Magistrate thinks neces- 


gary, he finds that no case against the 
accused has been made out which, if 
unrebutted, would warrant his convic- 


tion, the Magistrate shall discharge him. 


(2) Nothing in this section shall be 
deemed to prevent a Magistrate from 
discharging the accused at any previous 
stage of the case if, for reasons to be 
recorded by such Magistrate, he consi- 
ders the charge to be groundless,” 
Section 254 indicates when and in what 
circumstances a charge should be fram< 
ed. It reads: 

."254, If when such evidence aa exa- 
mination have been taken and made, or 
at any previous stage of the case, 
Magistrate is of opinion that there is 
ground for presuming that the accused 
has committed an offence triable under 
this Chapter, which such Magistrate is 
competent to try, and which in his opin- 
ion could be adequately punished by 
him, he shall frame in writing a charge 
against the accus 
Section 255 enjoins ‘that the charge shall 
then be read over and explained to the 


‘warrant -case instituted otherwise 


the. 
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accused and he shall be asked whether 
he is guilty or has any defence to make, 
If the accused pleads guilty, the Magis- 
trate shall record that plea, and may 
convict him thereon, 


24. Section 256 provides that if the 
accused refuses to plead or does not 
plead or claims to be tried, he shall be 
required to state at the next hearing 
whether he wishes to cross-examine any 
of the witnesses for the prosecution 
whose evidence has been taken, and if 
he says he so wants to cross-examine, 
the witnesses named by him shall be 
recalled and he will be allowed to fur- 
ther cross-examine them. “The evidence 
of any remaining witnesses for the pro~ 
secution shall next be taken” and there~ 
after the accused shall be called upon to 
enter upon and produce his defence, 


25. Section 257 is not material, Sec- . 
tion 258 (1) provides that if in any case 
in which a charge has been framed the - 
Magistrate finds the accused not guilty, 
he shall record an order of acquittal, 
Sub-sec, (2) requires, where in any case 
under this chapter the Magistrate does 
not proceed in accordance with the pro~ 
visions of Section 349 or Section 562, hae 
shall, if he finds the accused guilty, 
pass sentence on him in accordance with 
law. 7 


26. From the scheme of the provi- 
sions noticed above it is clear that in a 
than 
on a police report ‘discharge’ or ‘acquit~ 
tal’ of accused are distinct concepts ap- 
plicable to different stages of the pro 
ceedings in Court. The legal effect and 
incidents of ‘discharge’ and ‘acquittal’ 
are also different. An order of discharge 
in a warrant case instituted, on com~ 


















that as a general rule there can be no 
order of discharge unless the evidencel 
of all the prosecution witnesses has been 
taken and the Magistrate considers fori 
reasons to be recorded, in the light of 
the evidence, that no case has been mad 
out, Sub-sec, (2) which authorises’ th 
Magistrate to discharge the accused at 
any previous stage of the case if he con- 
siders the charge to be groundless, is an 
exception to that rule, A discharge with 
out considering the evidence’ taken is 
illegal, If a prima facie case is mad 
out the Magistrate must proceed unde 
Section 254 and frame charge against 
the accused, Section 254 shows that a 


s 
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charge can be framed if after taking 
evidence or at any previous stage, the 
Magistrate, thinks that there is ground 
for presuming that the accused has com- 
mitted an offence triable as a warrant 
case, : 

26-A. Once a charge is framed, the Ma- 
gistrate has no power under Section 227 
lor any other provision of the Code to 
cancel the charge, and reverse the pro- 
ceedings to the stage of Section 253 and 
discharge the accused, The trial in a 
warrant case starts with the framing of 
charge; prior to it the proceedings are 
only an inquiry, After the framing 
of charge if the accused pleads not guilty, 
the Magistrate is required to proceed 
with the trial in the manner provided in 
Sections 254 to 258 to a logical end. 
Once a charge is framed in a warrant 
case, instituted either on complaint or a 
police report, the Magistrate has no 
power under the Code to discharge the 
accused, and thereafter, he can either 
acquit or convict the accused unless he 
decides to proceed under Sections 349 
and 562 of the Code of 1892 (which cor- 
respond to Sections 325 and 360 of the 
Code of 1973), 


26-B. Excepting where the pro- 
secution must. fail for want of a funda- 
mental defect, such as want of sanction, 
an order of acquittal must be based upon 
a ‘finding of not guilty’ turning on the 
merits of the case and the appreciation 
of evidence at the conclusion of the trial. 

27. If after framing charges the Ma- 
{gistrate whimsically, without appraising 
the evidence and without permitting the 
prosecution to produce all its evidence, 
‘discharges’ the accused, such an acquit- 
tal, without trial, even if clothed as ‘dis- 
charge’, will be illegal. This is precisely 
what has happened in the instant case. 
Here, the Magistrate, by his order dated 
December 12, 1962, framed charges 
‘against Mithani and two others, Subse- 
iquently, when on the disposal of the Re- 
vision applications by Gokhale J. the 
‘records were received back, he arbitra- 
irily deleted those charges and discharged 
the accused, without examining the ‘re~ 
maining witnesses’ of the prosecution 
which he had in the order of framing 
‘charges said, “will be examined after the 
charge,” 

28. It is not correct as has been con- 
tended on behalf of Mithani, that in 
adopting this course the Magistrate was 
only acting in accordance with the ob- 
servations/directions of Gokhale J. in 
the judgments disposing of Criminal Re- 











visions 107/63 and 514 of 1964, A peru- 
sal of Gokhale J’s orders in these two 
Revision Applications — material por- 
tions of which have been quoted earlier 
— will show that there is nothing in 
those orders which expressly or by im- 
plication required the Magistrate to de- 
lete the charges and ‘discharge’ or acquit 
the accused. On the contrary, the learn- 
ed High Court Judge (Gokhale J.) had 
accepted the Revision filed by the prose- 
cution and directed the Magistrate to 
amend the charges in so far as they ap- 
pear to restrict the period of conspiracy 
to the one between the dates mentioned 
in the charges. Gokhale J. had further 
directed the Magistrate to consider the 
circumstantial and other evidence of the 
prosecution with a view to frame addi- 
tional charges as claimed by the prose- 
cution. 


29. Gokhale J’s judgment in Cr, R 
A, 107 shows that the learned Judge did 
not hold that the Veraladesheins or the 
other documents in question tendered 
by the prosecution were not relevant at 
all, under any provision of the Evidence 
Act. All that was held by him was that 
before these documents could be admit- 
ted under Section 32 (2) or Section 10 of 
the Evidence Act, some preliminary facts 
had to be established by the prosecution. 
For instance, one of the conditions pre- 
cedent for the admissibility of a previous 
statement of a party under Section 32 
(2) is that the attendance of the witness 
who made that statement, could not be 
procured without an amount of delay 
and expense which in the circumstances 
of the case, appeared to the Court to 
be unreasonable. Similarly, with regard 
to the invocation of Section 10, Evidence 
Act, it was observed that before the 
documents concerned could be admitted 


under Section 10, Evidence Act, prima 
facie proof, aliunde should be given 
about the existence of the conspiracy. 


On the contrary, Gokhale J. clearly held 
that the documents, in question, were 
relevant to the facts in issue, but they 
had to be proved in any of the ways re~- 
cognised by the Evidence Act, Gokhale 
J. never quashed the charges already 
framed by the Magistrate, It is true that 
the prosecution in its Special Leave Pe- 
titions 965 and 966 contended that the 
observations made by Gokhale J. with 
regard to the admissibility of Verlada- 
sheins and other documents are of “far- 
reaching importance and are likely to. 
prejudice the prosecution” and will af- 
fect the future course of the proceedings’ 
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adversely to. the prosecution. However, 
apart from these Verladasheins there 
was. other circumstantial and oral evi- 
‘dence on the record and more evidence 
was yet to be produced by the prosecu~ 
tion after the charge. The prasecution 
were doing their best to. secure the evi- 
dence of German. witnesses. in Europe. 
They want to produce other evidence 
also, apart from the Verladasheins, to 
show a prima facie case of conspiracy 
so that in accordance with the guide- 
lines laid down in Gokhale J's. judg- 
ment, they could make out a case for 
the admissibility of the Verladasheins 
under Section 10, Evidence Act, ` 


30. A perusal of the copy of the Re- 
vision Application No, 574/64 filed by 
Mithani in the High Court, will show 
that the only order specifically challeng- 
ed therein was one dated December 6, 
1962, whereby the Magistrate had held 
that 9 Verladasheins were admissible 
under Section 10, Evidence Act, although, 
incidentally, it was mentioned that the 
charges framed as a consequence of the 
impugned order dated December 6, 1962, 
should also be quashed, Even so, 
Mithani’s Revision Application -(No. 574/ 
64) was summarily rejected by the 
learned Judge. with the observation that 
the Magistrate could, in the light of the 
observations in the judgment in Cr. Rev. 
A, 107 of 1963, “consider, whether the 
interlocutory order against which the 
present Revision Application is filed 
needs to be reviewed’. The crucial part 
of the observation is that which has been 
underlined, It shows that this observa- 
tion has reference only to the order 
dated December §, 1962 whereby the 
Magistrate had held 9 Verladashzins ad- 
missible under Section 10. In this obser- 
vation, the word ‘order’ is used. in sinx 
gular, It shows that the learned Judge, 
also, construed the Revision Petition of 
Mithani as one directed against the Ma- 
gistrate’s order dated December 6, 1962, 
only. Only that order of the Magistrate 
has been exhaustively considered in the 
Revision Application 107 of 1964. 


31. It is thus manifest that 
ruptly deleting the charges and ‘dis- 
charging’ the accused,. the Magistrate 
was acting neither in accordance with 
the observation or directions of Gokhale 
J., nor in accordance. with law. 

32. Equally meritless, albeit ingeni- 
ous, is the argument that since the Ma- 
gistrate had no legal power to delete 
the charges, the order of ‘discharge’ 


in ab- 
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must. be construed as an order of ʻac= © 
quittal’ so that the High Court could 
not interfere with it in revision and di- 
rect a retrial, Assuming arguendo, the 
Magistrate’s order of discharge was an 
order of ‘acquittal’, then also, it does 
not alter the fact that this "acquittal 
was manifestly illegal, It was not passed 
on merits, but without any trial, with 
consequent failure of justice. The High 
Court has undoubtedly the power to 
interfere with such a patently ilegal 
order of acquittal in the exercise of its 
revisional jurisdiction under Section 439| 
and direct a retrial. The . High Court’s| 
order under appeal, directing the Magis-| 
trate to take de novo proceedings against} 
the accused was not barred by the pro- 
visions of Section 403, (of the Code’ of 
1898), the earlier proceedings taken by/ 
the Magistrate being no trial at all and 
the order passed therein being neither a 
valid ‘discharge’ of the accused, nor| 
their acquittal as contemplated by Sec-| 
tion 405 (1)..The Magistrate’s order (to 
use the words of Mudholkar J. in Mohd. 
Safi v. State of West Bengal, AIR 1966 . 
SC 69) was merely “an order putting a 

stop to these proceedings” since the pro- 

ceedings, ended with that order, The 

other contentions of the appellant, have 

been stated only to be rejected. 








33. For all the reasons aforésaid,. we 
have no hesitation in upholding the High 
Court’s order under appeal, and in dis- 
missing the appeal. 


34. Since the case is very old, the 
Magistrate shall proceed with the case 
with utmost despatch, if feasible, by 
holding day to day hearings within six 
months from today, 

Appeal dismissed.. 
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Mrs. Margaret Lalita Samuel, Appel- 
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Civil Appeal No. 2133 of 1968, 
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(A) Limitation Act (9 of 1908), Art. 115 
— Continuing guarantee bond — Suit. to 
enforce — Starting point of limitation. 
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In the case of a continuing guarantee 
and an undertaking by the defendant to 
pay any amount that may be due by a 
company to a Bank on the general bak 
ance of its account-or any other ac 
count, so long as the account is a live 
account in the sense that it is not sef- 
fled and there is no refusal on the part 
of the guarantor to carry out the obl- 
gation, the period of limitation for a 
suit to enforce the bond could not ke 
said to have commenced running. Lim:- 
tation would only run from the date cf 
breach under Art, 115. F, A. No, 247 cf 
1960, D/~ 25-9-1967 (Bom), Affirmed; 19 
AC 439, Rel. on and (1918) 2 KB 833, 
Ref, , (Para 10) 


Anno: AIR Comm, Lim, Act 5th Edn, 
Art, 55 N. 16. ~ 


(B) Constitution of India, Art. 136 — 
Civil P. C. (5 of 1908), O. 41, R. 23 — 
Wrong order of remand by High Court 


— Interference by Supreme Court ur- 


der Art, 136. 


It cannot be disputed that the correct- 
ness of an order of remand passed by 
the High Court which could not then he 
questioned by filing an appeal in the 
Supreme Court against that order be- 
cause such an appeal was not competen:, 
could nonetheless be challenged later in 
the appeal before the Supreme Court 
arising out of the final judgment prc- 
nounced in the action, AIR 1960 SC 941 
and AIR 1976 SC 1645 and AIR 1977 S2 
1011, Rel. on. (Para 14) 


It does not, however, mean "that the 
Supreme Court will, every time, exer 
cise its discretionary power of interfer 
ence under Art, 136 of the Constitution 
merely because it finds that the High 
Court had wrongly passed an order cf 
remand at an earlier. stage of the case, 
If the Supreme Court is satisfied that <s 
a result of the order of remand substar- 
tial justice has been done to the parties 
in the consequential proceedings, the 
Supreme Court may decline to exercise 
its discretionary power to interfere. Tre 
jurisdition under Art. 136 .is not meart 
to correct illegality brought to the nco- 
tice of the Supreme Court, nor to undo, 
merely on account of such illegality, an 
adjudication which has done substantial 
justice to the parties On the other 
hand, Art. 142 of the Constitution ex- 
pressly confers power upon the Supreme 
Court, in the exercise of its jurisdictica, 
to pass such decree or make such order 
as is necessary for doing, complete. jus 
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tice in any case or matter pending be- 
fore it. (Para 14) 


Held that, in the ‘special circumstances 
of this case, the Supreme Court would 
not be justified in interfering with the 
decrees of the Lower Courts merely be- 
cause the earlier order of remand pass- 
ed by the High Court might not be cap- 
able of being justified. . (Para 14) 

Anno: AIR Comm. Const. of India, 
Art, 136, N. 10-A. 


Cases Referred : 
AIR 1977 SC 1011 : 


Chronological Paras 
(1977) 2 SCR i 


AIR 1976 SC 1645.: (1976) Suppl SCR i 
14 


AIR 1964 Cal 358 10 
AIR 1960 SC 941 : (1960) 3 SCR 590 14 
AIR 1948 Pat 18 10 
AIR 1942 Pat 201 10 


(1939) AC 439 : (1939) 2 AN ER 701, 
Wright v. New Zealand Farmers Co- 
operative Association of Canterbury 
Ltd. 10, 11 

AIR 1918 Cal 707 : ILR 44 Cal 978 10 

(1918) 2 KB 833 : 119 LT 727, Bradford 


Old Bank Ltd, v. Sutcliffe 11 
(1898) 2 QB 460: 79 LT 321, Parr’s 
Banking Co. Ltd, v. Yates li 


Mr. B, D. Bal Sr, Advocate (Mrs, Jaya- 
shree Wad and Mr, S. B, Wad Advocates 
with him), for Appellant; Mr, V. C. 
Mahajan Sr. Advocate (M/s. S, K. Mehta, 
K. R. Nagaraja and P. N. Puri Advocates 
with him), for Respondent, 


CHINNAPPA REDDY, J.:— The de- 
fendant in the action is the appellant in 
this appeal by special leave. The res- 
pondent~plaintiff is the Indo Commer- 
cial Bank Ltd., Madras, now taken over 
and represented by the Punjab National 
Bank. We will hereafter refer to the 
plaintiff as the Bank, In 1943 Kawasji 
Karanjia and Jal Karanjia and C, B. 
Samual husband of the defendant, float- 
ed a company known as the Modern 
Hindustan Food Products Ltd. at Poona. 
Jal Karanjia, C. B. Samual and the de- 
fendant were Directors of the Company. 
The Company opened a current account 
with the plaintiff bank in 1943 which 
was later converted into an overdraft 
account with the maximum limit of 
Rs, 25,000/-, By a subsequent arrange- 
ment dated 19th June, 1944, the limit of 
the overdraft was raised to Rs. 10 lacs. 
C. B. Samuel, as Managing Director of 
the Company, executed a promissory 
note for Rs, 10 lacs and he and his wife 
Margaret Samuel (defendant) executed a 
guarantee Bond (Exhibit 57) by which 
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they jointly and severally guaranteed to 
the bank the repayment of all money 
which shall at any time be due to the 
Bank from the Company on the general 
balance of their accounts with the bank, 
or any account whatever, The guarantee 
was to be a continuing guarantee to the 
extent of Rs. 10 lacs at any one time, We 
will have occasion to refer to the terms 
of the bond in detail later, The over- 
draft facility was utilised by the Com- 
pany and amounts were drawn from the 
Bank at various times. The Company 
‘ceased business on 30th ‘June 1946 


and thereafter the company entered into. 


an arrangement with the plaintiff bank 
by which the plaintiff bank was autho- 
rised to receive all amounts due from 
the Director General of Food Supplies, 
Govt. of India, or from any other person 
or Department and appropriate the sums 
collected towards the money due to the 
bank from the Company. An irrevocable 
power of attorney authorising the bank 
to do so was executed by C, B, Samuel 
as Managing Director of the Company. 
All Bills and documents were accordingly 
handed over to the plaintiff bank for re- 
alisation of the amount due to the Com- 
pany. C. B. Samuel died on 27th April, 
1951, By her letter Exhibit 55 dated 2nd 
Feb., 1952, the defendant acknowledged 
her personal guarantee to repay to the 
plaintiff the sum of Rs, 2,71,531-8-6 
which was stated to be the balance due 
to the plaintiff from the Company as on 
31st Dec., 1951, Adding a sum of Rupees 
21,886-6 Ans-0 ps. by way of interest 
from Ist Jan., 1952 till 30th Sept., 1953, 
and deducting a sum of Rs, 57,964-14-6 
said to be the amount recovered ~be- 
tween those dates, the balance due on 
8th Nov., 1954 was stated to be Rupees 
2,35,453-1-0. On 8th Nov., 1954 the pre- 
sent suit was filed by the Bank to en- 
force the guarantee bond against the de- 
. fendant Margaret Samuel and to reco- 
ver a sum of Rs, 1,50,000/- from her. It 
was stated in the plaint that a sum of 
Rs, 85,453-1-0 was being remitted and 
the suit was laid to recover the sum of 
Rs, 1,50,000/- only, Along with the plaint 
an extract of the. account subsequent to 
1946 was filed. 


2, The defence of Margaret Samuel, 
to the extent that is relevant for the 
purposes of the present appeal, was that 
the suit was barred by limitation, that 
the letter dated 2nd Feb., 1952 was ob- 
tained from her by fraud and that she 
was, in any case, not liable to pay 
„amounts disputed by her in para. 15 of 
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her written statement, She also pleaded 
that the plaintiff had deliberately with- 


held production of the accounts between 
1943 to 1946 during which. period most 
of the transactions took place and that 
if those accounts were produced she 
would be in a position to challenge other 
items as well. 


3. Soon after filing the written state- 
ment the defendant filed an application 
in the Trial Court to direct the plaintiff 
to produce, among other documents, the 
accounts from 1948:‘onwards, The Trial 
Judge by his order dated 10th March 
1955, directed the plaintiff to produce 
the documents within 2 weeks from that 
date. The plaintiff did not produce the 
documents within the time allowed, Sub- 
sequently, however, an extract: of the 
accounts from 1943. to 1946 was produc- 
ed on lst Sept., 1955, the date of hear- 
ing of the suit. On 10th Oct., 1955, the 
defendant filed Exhibit 85, an application 
seeking a direction from the Court “that 
the plaintiff be allowed to produce any 
documentary, evidence which. they might 
possess in support of the items mention- 
ed in the schedules even till the time 
the evidence is finished and the defen- 
dant be allowed to deny, under the cir- 
cumstances mentioned all the items men= 
tioned in Sch, ‘B’, with her explanation 
for the items”, Along with the applica- 
tion the deferdant filed two  schedules,. 
Sch, ‘A’ showing the items specifically 
denied by the defendant in her written 
statement and Sch. ‘B’ showing the items 
which were denied by her after the ac- 
counts from 1343 to 1946 were produced 
in Court by the plaintiff, The applica- 
tion was opposed by the’ plaintiff. The 
Trial Court dismissed the application on 
the ground that it was . belated. The 
Trial Court observed that if the defen- 
dant wanted to dispute any item from 
the accounts she should have got the ac- 
counts produced even before she filed 
the. written statement. No doubt she 
had filed an application soon afterwards 
to direct the plaintiff to produce the ac- 
counts and other documents within two 
weeks, but when the plaintiff failed to 
produce the accounts within two weeks, 
she did not take any further action in 


the matter, Having failed to take steps 
to compel the plaintiff to produce the 
accounts earlier, the Court said, - she 


could not seek to dispute the items after 
the plaintiffs had closed the evidence on 
their side. Thereafter the trial of the 
suit was concluded, : 2. - 4  -..- 
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4, At the trial the plaintiff relied pri- 
marily upon Exhibit 55 the letter of ac- 
knowledgment dated 2nd February, 1352. 
This letter of acknowledgment, as al- 
ready mentioned by us was alleged by 
the defendant to have been obtained from 
her by fraud, The learned Civil Judge 
found that the letter was not provec to 
have been obtained by fraud. He held 
that the defendant, who was a highly 
educated lady, had subscribed her signa~ 
ture to Exhibit 55 fully knowing its con- 
tents, He, however, held that the suit 
was barred by limitation, The leamed 
Civil Judge also held that there was no 
proper proof of the several debit itəms 
and that they were suspicious, The suit 
was, therefore, dismissed. 


5. The plaintiff filed an appeal to the 
High Court of Bombay. The High Court 
held that the suit was not barred by Lmi- 
tation. The High Court observed thai on 
the material placed before the Court, it 
was impossible to pass a decree in favour 
of the plaintiff-bank for any amount al~ 
leged to be due by the defendant. The 
High Court also observed that the Trial 
Judge was wrong in dimissing the ap- 
plication (Exhibit 85), The High Ccurt, 
however, thought that in order to do jus- 
tice between the parties it was necessary 
to give the plaintiff-bank an opportunity 
to prove the various items which were 
challenged by the defendant in her writ- 
ten statement and in her  applicetion 
(Exhibit 85) and further to give the de- 
fendant an opportunity to lead evidence 
in support of her contention that the en- 
tries were in respect of amounts wnich 
she was not liable to pay. The High 
Court remanded the suit to the Trial 
Court for fresh disposal in the light of 
the observations made by it, after rais- 
ing additional issues if necessary. 


6. After remand the Trial Judge am- 
ended original issue No, 9 and added 
issue No, 9-A. He allowed the parties 
to lead evidence, The two issues which 
were tried by him were issues 9 and 9-A 
which were as follows : 


“9. Does plaintiff prove the items in 
dispute as given in the written slate- 
ment and in Ex, 85? 


9-A, Does defendant prove that the de- 
bit entries are in respect of amounts 
which she is not liable to pay?” 

On an elaborate consideration of the evi- 
dence, the Trial Judge answered ‘ssue 
No, 9 in the affirmative and issue No. 
9-A in the negative, basing his conclusion 
primarily on Exhibit 99 a letter cated 
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30th June 1950, passed by the Company 
in favour of the bank acknowledging 
that the balance due at the foot of the 
over-draft account as on 30th June, 1950 
was Rs, 4,90,523-5-7. The Trial Judge 
held that the letter of acknowledgment 
was binding on the defendant, The suit 
was decreed for a sum of Rs. 1,50,000/- 
with further interest and costs, 


7. The defendant preferred an appeal 
to the High Court of Bombay, The High 
Court considered the evidence relating to 
each item of debit in great detail and 
found that debit items amounting to 
Rs. 68,761-7-0 were not proved to be 
binding on the defendant. As this amount 
with interest was less than the amount 
of Rs, 85,453-1-0 which had been given 
up by the plaintiff in the plaint, the High 
Court affirmed the decree passed by the 
Trial Court. The finding of the High 
Court in regard to the various debit 
items were greatly influenced by a 
group of three letters Exhibit 104, dated 
30th June, 1945, Exhibit 105 dated 27th 
Nov., 1945 and Exhibit 106 dated 6th 
Dec., 1945 signed by the defendant her- 
self as Director of the Company. On the 
basis of these three letters the High 
Court took the view that, substantially, 
all the entries of debit made prior to 
lst Dec., 1945 must be held to have been 
proved, 


8. In this appeal by special leave Shri 
B. D, Bal, learned counsel for the defen- 
dant-appellant argued that there was no 
justification for the order of remand 
passed in the first instance by the Bom~ 
bay High Court, He submitted that on 
the finding arrived at by the Bombay 
High Court that the plaintiff had failed 
to prove any of the debit items, the origi- 
nal decree of the Trial Court dismissing 
the suit should have been affirmed. He 
said that when the defendant filed Ex- 
hibit 85, proposing that the plaintiff should 
be given an opportunity to adduce evi- 
dence to prove the debit items, the plain~ 
tiff opposed the application. The Ap- 
pellate Court was, therefore, unjustifi-~ 
ed in giving a further opportunity to the 
plaintiff to prove the debit items. Shri 
Bal further urged that the suit was bar- 
red by limitation, His contention was that 
each of the debit items constituted a dis- 
tinct loan and gave rise to separate 
cause of action, every one of which was 
barred by limitation, In regard to Ex- 
hibits 104, 105 and 106 Shri Bal urged 
that the defendant had merely signed the 
letters which were’ put up for her 
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signature, without personally verity- 
ing the correctness of the state- 


ments made in the letters, His argu- 
ment was that it was most unlikely that 
the defendant would have: persanally 
verified the accounts and satisfied herself 
about the correctness of the several debit 
items, before signing the letters put up 
before her. Shri Bal also argued that in 
any case a sum of Rs. 50,000/~ which was 
in deposit with the Govt, and which the 
Bank was entitled to receive under the 
tripartite arrangement made between the 
Compay, the Bank and the Govt. should 
have been deducted from the amount of 
He also urged that two items of 
debit which related to the transfer of 
funds to the personal account of C, B. 


Samuel should also be excluded. 


9. Shri Vikram Mahajan, learned coun- 
sel for the plaintiff argued that the in- 
itial order of remand made by the Bom- 
bay High Court was justified in the 
special cricumstances of the case. He 
further argued that even if the order of 
remand could not be fully justified, it 
was not a fit case for interference under 
Article 136 of the Constitution, hav- 
ing regard to the justice of the 
matter as disclosed by the subse- 
quent findings of the Trial Court 
and the Appellate Court. On the ques- 
tion of limitation he submitted thai the 
suit was really one to enforce the gua- 
rantee bond, that the guarantee was a 
continuing guarantee and therefore, the 
suit could not be said to be barred by 
limitation, He urged that the defendant 
was an educated person well versed in 
business affairs and the High Court was 
right in attaching importance to the 
three letters Exhibits 104, 105 and 106. 


10. We may first consider the ques- 
tion of limitation. As already mentioned 
by us, the submission.of Shri’ Bal was 
that every item of an overdraft account 
was an indepéndent loan, limitation for 
the recovery of which was determined 
by Art. 57 of the schedule to the Limi- 
tation Act, 1908. Limitation, according to 
the learned Counsel, started to run from 
the date of each loan. He relied on 
Basanta Kumar Mitra v. Chota Nagpur 
Banking Association Ltd, (AIR 1948 Pat 
18); Brojendra Kishore Roy Chowdhury 
v. Hindustan Co-operative Insurance So- 
ciety Ltd, (ILR 44 Cal 978): (AIR 1918 
Cal 707), National and Grindlays Bank 
Ltd. v. Tikam Chand Daga (AIR 1964 
Cal 358) and Uma Shankar Prasad v. 


- Bank of Bihar Lid, (AIR 1942 Pat 201). 
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In our view it is unnecessary for the 
purposes of the present case to go into 
the question of the nature of an over- 
draft account. ‘The present suit is in sub- 
stance and truth one to enforce the gua- 
rantee bond executed by the defendant. 
In order to ascertain the nature of the 
liability of the defendant it is ne- 
cessary to refer to the precise terms of 
the guarantee bond rather than embark 
into an enquiry as to the nature of an 
overdraft account, Exhibit 57 is the gua~ 
rantee bond executed by the defendant 
and her husband on 23rd Oct., 1944, It is 
addressed to the Indo Commercial Bank 
Ltd., Madras, and is in the following 
terms ; - . 


“Dear Sirs, 


Na 


In consideration of your having agreed 
to allow overdraft accommodation up to 
Rs. 10,00,000 (Rupees Ten Lakhs only) to 
the Modern Hindustan Food Products 
Ltd., Poona, We, C. B. Samuel and M. L. 
Samuel, the undersigned do hereby joint~ 
ly and severally guarantee to you, the 
Indo-Commercial Bank Limited the re- 
payment of all money, which shall at 
any time be due to you from the said 
Modern Hindustan Food Products Ltd., 
on the general balance of their accounts 
with you or on any account whatever 
such balances to include all interest, 
charges, commission and other expenses 
which you may charge as bankers and 
also the due payment at maturity of any 
promissory note or other negotiable in- 
strument on the security or in respect of 
which any credit or advance shall be 


And we hereby declare that this gua- 


‘rantee' shall be a continuing guarantee 


to the ‘extent at any one time for Rupees 
10,00,000 (Rupees Ten Lakhs only) and 
shall not be considered wholly or par- 
tially satisfied by the payment at any 
one time or at different times of any 
sums of money due on such general ba- 
lance of account but shall extend and 
cover and be a security for every and 
all further sums at any time due to you 
thereon, And we further declare that 
you may grant to the Modern Hindustan 
Food Products Ltd., any indulgence with- 
out discharging our liability.” 


The guarantee is seen to be a continuing 
guarantee and the undertaking by the de~ 
fendant is to pay any amount that may 
be due by the company at the foot of 
the general balance of its account or 
any other account whatever. In the case 
ef such a continuing guarantee, so long 
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as the account is a live account in the 
sense that it-is not settled and there is 
mo refusal on the part of the guarantor 
fo carry out the obligation, we do not 
see how the period of limitation could 
be said to have commenced runming. 
Limitation would only. run from the 
date of breach under Art. 115 of the 
schedule to the Limitation Act, 1908. 
When the Bombay High Court consider- 
ed the matter in the first instance and 
held that the suit was not barred by 
limitation, J. C. Shah, J, speaking for 
the Court said : 


“On the plain words of the letters of 
guarantee it is clear that the defendant 
undertook to pay any amount which 


may be due by the Company at the foot . 


of the general balance of its account or 
any other account whatever ......... We 
are not concerned in this case with the 
period of limitation for the amount re- 
payable by the Company to the tank 
We are concerned with the period of 
‘ limitation for enforcing the liability of 
the defendant under the surety bor.d... 
wines sesessevereeeee We hold that the suit to 
enforce the liability is governed by 
Art. 115 and the cause of action arises 
when the contract of continuing guaran- 
tee is broken, and in the present cas? we 
are of the view that so long as the ac- 
count remained live account, and fhere 
was no refusal on the part of defendant 
to carry out her obligation, the period 
of limitation did not commence to run.” 
We agree with the view éxpressed by 
Shah, J. The intention and effect of a 
continuing guarantee such as the one 
with which we are concerned in this case 
was considered by the Judicial Commit- 
tee of the Privy Council in Wrigh. v. 
New Zealand Farmers Co-operative As- 
sociation of ‘Canterbury Ltd., 
439). The second clause of the guarentee 
bond in that case was in the following 
terms: i 


Ì 
“This guarantee shall be a contiruing 
guarantee and shali apply to the balance 
that is now or may at any time hereafter 
be owing to you by the William Nos- 
worthy and Robert Nosworthy on ~heir 
current account with you for goods sup- 
plied and ađvances made by you as 
aforesaid and interest and other charges 

as aforesaid” 


A contention was raised in that case 
that the liability of the guarantor was 
barred in respect of each advance made 
to the Nosworthys on the expiration of 


six years. from the date of advance. The 
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Judicial Committee of the Privy Council 
expressed the opinion that the matter 
had to be determined by the true con- 
struction of the guarantee. Proceeding 
to do so, the Judicial Committee observ- 
ed (at p, 449): 

“It is no doubt a guarantee that the 
Association will be repaid by the Nos- 
worthys advance made and to be made 
to them by the Association together 
with interest and charges; but it speci- 
fies in col, 2 how that guarantee will ope- 
rate namely, that it will apply to (Le. 
the guarantor guarantees repayment of) 
the balance which at any time thereafter 
is owing by the Nosworthys to the Asso- 
ciation. It is difficult to see how effect 
can be given to this provision except by 
holding that the repayment of every de- 
bit balance is guaranteed as it is consti- 
tuted from time to time, during the con- 
tinuance of the guarantee, by the excess 
of the total debits over the total credits. 
If that be the true construction of this 
document, as their Lordships think it is, 
the number of years which have expired 
since any individual debit was incurred 
is immaterial, The question of limita- 
tion could only arise in regard to the 
time which had elapsed since the ba- 
lance guaranteed and sued for had been 
constituted.” 


Later it was again observed (at p. 450): 


“That document, in their opinion, clear 
ly guarantees the repayment of each de- 
bit balance as constituted from time to 
time, during the continuance of the gua- 
rantee, by the surplus of the total de- 
bits over the total credits, and accord- 
ingly at the date of the counterclaim 
the Association’s claim against the plain- 
tiff for payment of the unpaid balance 
due from the Nosworthys, with interest, 
was not statute-barred.” 


11. This was precisely the view which 
J. C. Shah, J, expressed in the passage 
already extracted by us, with which we 
expressed our agreement, We may add 
here that in Wright’s case the Privy 
Council appeared not to approve of the 
decision in Parr’s Banking Company Ltd. 
v. Yates ({1898) 2 QB 460), where it had 
been observed that the statute would 
run from the date of each advance, As 


“noticed in Paget’s Law of Banking (8th 


Edition) at pp. 82-83, the authority of 
Parr’s case has been overruled so far as 
the guarantor is concernéd by the judg- 
ment of the Court -of Appeal in Brad- 
ford Old Bank Ltd. v, Sutcliffe ((1918) 2- 
KB 833). . 
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12. Now, the overdraft account which 
was guaranteed by the defendant by the 
execution of the guarantee bond dated 
23rd Oct., 1944, continued to be a live 
account even after the Company ceased 
its business on 30th June, 1946. A power 
of Attorney was executed by the Com- 
pany in favour of the plaintiff bank and 
amounts due to the bank were realised 
and credited in the overdraft account. A 
sum of Rs, 2,19,784-4-0 was received 
from the Director General of Food Sup- 
plies on 27th June, 1950. On ‘6th Sept., 
1950, another sum of Rs, 1,15,229-15-0 
was received from thé Director General 
of Food Supplies and credited to the ac- 
count of the Company, Again on 27th 
Jan., 1951, 14th March 1951 and 29th 
Sept., 1952, several amounts received by 
way of refund of Income-tax were cre- 
dited to the Company in its account. 
The amount credited on 29th Sept., 1952 
was Rs, 24,022-0-10. The overdraft ac- 
count was thus a live account at least 
till 29th Sept., 1952, The Company ex- 
ecuted various promissory notes and 
letters of acknowledgement. The defen- 
dant herself as guarantor executed, on 
2nd Feb., 1952, Exhibit 55, acknowledg- 
ing her liability in respect of the gua- 
rantee given by her, Paragraph (a) of 
the letter is as follows : 


“In respect of the personal guarantee 
which myself and my husband have 
given to the bank, the amount due to 
the bank as on 31st Dec., 1951 is Rupees 
2,71,531-8-6.” 


Thus .far from repudiating her liability 


and breaking the contract of continuing ` 


guarantee, the defendant accepted her 
obligation under the guarantee bond in 
respect of the- overdraft account which 
continued to be live at least up to 29th 
Sept., 1952. The suit which was filed on 
8th Nov., 1954, was therefore, clearly 
within time under Art. 115 of the sche- 
dule to the Limitation Act, 1908. 


13. We may mention here that it was 
the contention of Shri Bal that. the let- 
ter dated 2nd Feb., 1952, was obtained 
- from the defendant by fraud. Both the 

Trial Court and the High Court have 
found that there was no fraud and that 
the letter was written by the defendant 


voluntarily and with full knowledge of: 


its contents. We accept the finding of 
the Trial Court and the High Court that 
the letter was not obtained by any aud 
practised upon the defendant, 


14. The next question is about the le~ 


gality and the consequences of the ille~. 
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gality, if any, of the original order of 
remand. It cannot be disputed, and in- 
deed it was not disputed before us, by 
Shri Mahajan, that the correctness of an 
order of remand passed by the High 
Court which could not then be question- 
ed by filing an appeal in the Supreme 
Court against that order because such 
an appeal was not competent could none- 
theless be challenged later in the appeal 
before the Supreme Court arising out of 
the final judgment pronounced in the 
action (vide Satyadhyan Ghosal v. Smt. 
Deorajin Debi (1960) 3 SCR 590: (AIR 
1960 SC 941), Lonankutty v. Thomman 
(1976) Suppl SCR 74: (AIR 1976 SC 
1645), Jasraj Inder Singh v. Hem Raj 
Multan Chand ((1977) 2 SCR 973) : (AIR 
1977 SC 1011). It does not, however,| 
mean that the Supreme Court will, every 
time, exercise its discretionary power 
under Art. 136 of the Constitution mere- 
ly because it finds that the High Court 
had wrongly passed an order of remand 
at an earlier stage of the case, If the 
Supreme Court is satisfied that as a re- 
sult of the order of remand substantial 
justice has been done to the parties in 
the consequential proceedings, the Sup- 
reme Court may decline to exercise its 
discretionary power to interfere. The jur- 
isdiction under Art. 136 is not meant to 
correct an illegality brought to the notice 
of the Supreme Court, nor to undo, 
merely on account of such illegality; an 
adjudication which has done substantial 
justice to the parties. On the other 
hand, Art, 142 of the Constitution ex- 
pressly confers power upon the Supreme 
Court, in the exercise of its jurisdiction, 
to pass such decree or make such order 
as is necessary for doing complete jus- 
tice in any case or matter pending be- 
fore it. - In the case before us, the Bom- 
bay High Court no doubt found that on 
the matter placed before it there was no 
option except to non-suit the plaintiff. 
The High Court, however, appears to 
have felt that the plaintiff-bank which 
had rested its case in the Trial Court al- 
most entirely on the acknowledgment 
dated 2nd Feb., 1952, was, perhaps mis- 
led inte doing so because of the order 
passed by the Trial Judge on the appli< 
cation Exhibit 85, filed by the defen- 
dant, In the order dated 11th October, 
1955, passed on the application Exhibit 
85, the Trial Judge had observed that 
the defendant should have taken proper 
steps earlier if she wanted to dispute 
the debit items and that having failed to 


take proper steps she had to pay the ‘pe: 
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nalty for her laches. That order migh- 
have made the plaintiff believe that i 
was unnecessary to adduce any more 
evidence, Though the High Court did 
not expressly state that the plaintiff was 
misled by the order of the Trial Judge, 
it is clear from a perusal of the remand 
order of the High Court that the High 
Court felt that the order made on the 
application Exhibit 85, was responsible 
for the failure of both the plaintiff and 
defendant to adduce appropriate evidenca 
in regard to the several debit items, TZ 
was in those circumstances that th: 
High: Court, in the interests of justice, 
remanded the suit to the Trial Court in 
order to enable both parties to adduc? 
necessary evidence ‘regarding the items 
of debit, Whether or not the order af 
remand is capable of being justified un- 
der the provisions of the Code of Civil 
Procedure, we are of the view that th3 
interests of justice have not suffered but 
on the other hand substantial justice has 
been done between the parties as a re- 
sult of the subsequent proceedings, Th2 
Trial Court and the High Court have in 
their judgments fully and exhaustively 
discussed the liability of the defendart 
in regard to each of the debit items, In 
the special circumstances of this case we 
do not think that we will be justified in 
interfering with the decrees of the Lc- 
wer Courts merely because the earlier 
order of remand passed by the High 
Court may not be capable of being just:- 
fied. 


15. As mentioned by us earlier tre 
High Court placed great reliance on tke 
three letters dated 30th June, 1945, 27th 
Nov., 1945 and 6th Dec., 1945, and it 
was because of those letters the High 
Court upheld all the items of debit mace 
prior to Ist Dec., 1945, We think that 
the High Court was right in doing s3. 
The first of the letters Exhibit 104, is a 
letter addressed by the Bank to the Cor- 
pany informing the latter that the ba- 
lance due at the foot of the account as 
on 30th June, 1945, was Rs. 6,81,242-9-5. 
The letter contains an endorsement wy 
the defendant as a Director of the Corn- 
pany confirming the correctness of tae 
statement. The second letter dated 27:h 
Nov., 1945 (Exhibit 105) is a latter aij- 
dressed by the Company to the Bank, It 
is signed by the defendant on behalf of 
the Company, By this letter the Com- 
pany complained about the dishonour of 
two cheques for Rs. 20,000/- each despite 
the fact that the Company had not 
exceeded the overdraft limit. In the let- 
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ter it was pointed out that while the 
overdraft balance was Rs, 10,14,380-7-6, 
a bill for Rs. 89,789/- had been sent by 
the Company to the Bank on 22nd Nov., 
1945, The letter while taking the plain- 
tiff to task for dishonouring the cheque 
requested the bank to send a statement 
of account as on 30th Nov., 1945, This 
letter is of great importance since it 
shows that the Company was aware of 
the correct balance of the overdraft ac- 
count without reference to the bank, It 
is apparent from the letter that the 
Company had kept an account of the de- 
bits and that any statement of account 
sent by the Bank was being verified by 
the Company with reference to the Com- 
pany’s books, It may be noticed here 
that by another letter D/~ 19-12-1945, the 
bank informed the Company that the ba- 
lance due up to 30th Nov., 1945, was 
Rs, 10,60,913-8-11 and this was confirm- 
ed on behalf of the Company by C. B. 
Samuel himself. The third letter is Exhi- 
bit 106 dated 6th December, 1945, This 
letter refers to the Bank’s statement oz 
account for the month of November, 
1945, and draws the bank’s attention to 
the fact that the balance of Rs, 9,29,339- 
15-1 as on 12th November, 1945, had been 
shown as carried over as Rs, 9,29,540~5-4, 
on 14th November, 1945. There was a 
difference of Rs, 200-6-3. This letter was 
also signed by the defendant on behalf 
of the Company. The letter indicates 
that any statement sent by the bank to 
the Company was being carefully exa- 
mined by the Company, In regard to 
these three letters the case of the defen- 
dant was that she had merely signed the 
the letters which were put up to her by 
the office and that she had no personal 
knowledge of the statements made in 
the letters, We agree with the trial Court 
and the High Court that this case of the 
defendant cannot be accepted. A review 
of her deposition and the several trans- 
actions into which she has entered be- 
fore and after her husband’s death clear- 
ly indicate that she is an educated lady, 
an intelligent woman and ‘a man of the 
world’ if a woman may be so described. 
We do not have the slightest doubt that 
the defendant could not have signed 
those letters without satisfying herself 
about the correctness of their contents. 
Having regard to the circumstance that 
the defendant herself had signed the 
three letters Exhibits 104, 105 and 106 
and having regard to the further circum- 
stance that two of these letters contain- 


ed positive indications that the state- 
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ments of account submitted by the Bank 
had been verified with reference to the 
Company’s books, the High Court took 
the view that debit items up to ist De- 
cember, 1945, could be safely held, to 
have been proved by the bank. We see 
no reason to take a view different from 
that taken by the High Court, 


16. Shri Bal urged that under the 
tripartite arrangement between the bank, 
the Company and the Government, the 
Bank was entitled to receive the amount 
of security lying in deposit with the Gov- 
ernment and therefore, the item of debit 
of Rs, 50,000 made on 17th July, 1944, 
in the loan account of the Company 
should be deducted from the total of the 
debit items. We are unable to agree 
with the submission of Shri Bal. In the 

` first place no dispute concerning this 
item was raised either in the written 
statement of the Company or in, Exhi- 
bit 85, In the 2nd place this is also one 
of the items of debit made prior to Ist 
December, 1945 and it must have been 


duly verified before the letters Exhibits . 


104, 105 and 106 were written. Shri Bal 
also objected to two items of debit dated 
30th September, 1944 and 30th June 1945, 
representing amounts transferred from 
the Company's account to the personal 
account of C. B, Samuel, Both these de- 
bits were made prior to Ist December, 
1945, and, therefore, we do not think 
we will be justified in excluding them. 


17. -As a result of the foregoing dis- 
cussion we agree with the High Court 
that the plaintiff bank failed to prove 
items of debit. totalling Rs. 68,761-7-0. 
Allowing interest from the various dates 
of debit, the total amount which has to 
be deducted from the claim of the plain- 
tiff bank is Rs, 80,894-8~4, The question 
now is whether this has to be deducted 
from the sum of Rs, 2,35,453-1-0 which 
the plaintiff mentioned in paragraph 3 of 
the plaint as the amount due to the bank 
out of which the plaintiff was giving up 
the sum of Rs. 85,453-1-0 or from the 
sum of Rs, 1,50,000 for the recovery of 
which alone this suit was filed, The High 
Court thought that since the plaintiff 
had given up the sum of Rs, 85,453-1-0 
as the plaintiff was doubtful about the 
recovery of the amount from the defen- 
dant, the Court would be justified. in 
deducting the sum of Rs. 80,894-8-4, from 
the sum of Rs, 2,35,453-1-0 instead. of 
from the sum of Rs. 1,50,000,.We do not 
think there is any justification for the 
course adopted by the High Court. The 
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plaintif did not choose to mention in. 
the plaint the particular items of debit 
which he was giving up. There is, there- 
fore, no reason why the amount given 
up by the plaintiff should be treated as 
attributable to the items of debit which 
have now been found to be not proved. 
We are, therefore, of the view that the 


‘total of the unproved debit items toge~ 


ther with interest Le, the sum of Rupees 
80,894-8-4 should be deducted from the 
sum of Rs, 1,50,000 for which amount 
only the plaintiff filed the suit, The 
plaintiff is, therefore, entitled to a de- 
cree for Rs. 69,105-7-8 with interest at 
4% from the date of suit till realisation, 
The appeal is allowed to the extent indi- 
cated, Having regard to~the circumstan< 
ces of the case, the parties will bear 
their own costs throughout, 

Decree modified, 
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Markand Saroop Aggarwal and others, 
Appellants v. M, M. Bajaj and another, 
Respondents, 


Criminal Appeal No, 368 of 1976, D/« 
15-9-1978. 5 - 


U. P. Entertainment and Betting Tax 
Act (8 of 1937), Ss. 2 (1), 2 (6), 3 and 4 
— Cabaret programme conducted in re- 
staurant — Minimum charge imposed for 


‘eatables at the time of cabaret — Whe- 


ther included payment for entertainment 
— Whether liable to entertainment tax. 


In view of the definitions of “Admis~ 
sion to an entertainment” under S. 2 (i) 
and “Payment for admission” under Sec- 
tion 2 (6) admission to an entertainment 
would include admission to. any place in 
which entertainment is held and pay- 
ment for admission would include any 
payment for any purposes whatsoever 
connected with an entertainment which 
a person is required to make as a condi- 
tion of attending or continue to attend 
the entertainment. (Para 6) 

A restaurant was holding cabaret per- 
formances every evening. The minimum 
charges for eatables at the time of caba- 
ret were Rs, 5 at evening tea, and Rs. 10 
at dinner time from 10 P.M. onwards, 
These amounts were adjusted towards 
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the eatables that were consumed. The 
price of eatables were not raised for the 
purpose of covering the entertainment, 
but whether a person consumed any- 
thing or not, he had to pay Rs. 5 for the 
evening and Rs. 10/- for the night. A 
minimum fee was levied, for taking & 
seat for witnessing the show and for 
taking tea or dinner, 


Held, (i) that a cabaret show is ar 
item of entertainment, 
(ii) that if the normal rates were 


charged for the items consumed and 
incidentally a show was put up, it could 
not be said that any payment was made 
for admission for the entertainment bu 
requiring a minimum of Rs, 5 and Rs, if 
whether the customer consumed any 
eatable or not would lead to an irresisti- 
ble conclusion that a payment of fee 
for admission to the entertainment was 
also included, (Para 64 


On the facts of the case it would bē 
an admission to an entertainment. 
Though it may be for taking tea or din- 
ner for a minimum charge, as the admis- 
sion is to a place where the entertain- 
ment is held, it would come within th 
definition under S. 2 (1). Further, the 
payment of Rs. 5 or Rs, 10, though it iz 
stated to be for the dinner, as it iz 
connected with an entertainment and a 
the person is making the payment as 2 
condition for attending or continuing tz 
attend the entertainment, it would at- 
tract the definition of payment for ad- 
mission under S, 2 (6) (iv) of the Act, 
and would be liable to entertainment taz 
under the Act. 1977 Tax LR NOC $8 
(Delhi), Affirmed, Case law discussed, 

(Para © 
Cases Referred: Chronological Paras 
(1937) 3 All ER 858, Attorney General 

v., London Cacino Ltd, Z 
(1936) 1 KB 576: (1936) 1 AN ER 4t 

Kitchener v, Evening Standard Co 


Ltd. I 
1933 AN 'ER Rep 971, Attorney Generé. 
v. Sothport Corporation 5 


(1933) 1 KB 439: 148 LT 266, Attorney 
General v, Arts Theatre Club of Lom 


don Ltd. ; : k 
(1922) 1 KB 682: 127 LT 61, Attorner - 
General v. Swan f- 


(1819) 1 KB 11: 119 LT 783, J. Lyons «: 

- Co, Ltd. v. Fox ; 3 

(1918) 1 KB 13: 117 LT 631, 
General v, McLeod 

(1897) 13 TLR 551, Williams v. Wright 3 
_Mr. Frank Anthony, Sr. Advocate (Mz. 

N., C, Sikri, Advocate with him), for Ap- 


Attorner 
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pellants; Mr, S. N. Anand and Mr. R, N. 
Sachthey, Advocates, for Respondent 
No, 1. - 

- KAILASAM, J.:— This appeal is pre~ 
ferred by the five partners of Lido Re- 


` staurant, Connaught Circus, New Delhi, 


by special leave against the judgment 
and order of the High Court of Delhi in 
Criminal Appeal No. 141 of 1971. 


2% A complaint was filed by the En- 
tertainment Tax Inspector on behalf of 


. the State in the court of the Judicial 


Magistrate, First Class, against the ap- 
pellants on the ground that they had 
contravened the provisions of Sec, 4 (1) 
read with Section 3 (1) and Sec. 3 (3) of 
the U. P, Entertainment and Betting 
Tax Act, 1977, as extended to Delhi and 
punishable ‘under Sec. 5 (3) of the Act. 
The trial court acquitted the accused on 
the ground that no offence against them 
had been established. On appeal by the 
Entertainment Tax Inspector, the High 
Court found that the appellants ‘are 
guilty of the offences with which they 
were charged, allowed the appeal, set 
aside the order of acquittal and imposed 
a fine of Rs. 40 each on the five partners 
of the Lido Restaurant and directed that 
the fines will be paid in addition to the 
tax leviable under Section 3 of the Act. 


3. P.W. 3, Bodh Raj, was the Enter- 
tainment Tax Inspector at the material 
time. On 15th November 1968, under the 
instruction of his superior officer, he 
went along with Bajaj, P.W. 5, Inspector, 
and visited Lido Restaurant, Connaught 
Circus, at 10 P.M. and remained in the 
Restaurant till 11.15 P.M, Cabaret pro- 
gramme was given in the restaurant and 
a band was in attendance. P.W. 3 con- 
tacted the manager and recorded a state- 
ment which is Ex, B-1, in which the 
manager, V. N, Sood, stated that they 
were holding cabaret programme from 
5th Novernber 1968 daily and that the 
service is effected on an a la carte basis. 
The minimum charges for eatables at 
the time of cabaret are Rs, 5 at evening 
tea, and Rs, 10 at dinner time from 
10 P.M. onwards, According to his state- 
ment, there was no admission charge or 
fee of any kind. P.W. 3 also examined 
cash memos arid found at that time 72 
persons were present in the restaurant 
for taking dinner, The evidence of the 
inspector is that no charges for entry to 
the restaurant was collected except a 
minimum charge of Rs, 5 for the evening 
and Rs, 10 for the night which was ad- 
jJustable towards the food. The Account- 
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ant of the restaurant, who was examined 
as P.W., 4, explained that they were col- 
lecting the charges for the food con- 
sumed by the customer in the restau- 
rant and no money was being charged 
for cabaret or any other type of enter- 
tainment, The evidence of P.W. 5, the 
Inspector, Entertainment Tax, is that a 
sum of Rs, 10 were the’ minimum 
charges for the food including band per- 
formance, A sum of Rs, 10 were charg- 
ed on per head basis, in the nightly din- 
ner-cum-cabaret programme. 


4. On the evidence adduced, the trial 
court found that the cabaret perform- 
ance in a restaurant-is essentially an 
item of entertainment. It also found that 
Rs, 5 and Rs, 10 were minimum charges 
for the afternoon tea and dinner, It is 
also clear that these amounts were ad- 
justed towards the eatables that were 
consumed, It is not the ‘case for prose- 
cution that the price of eatables were 
raised for the purpose of covering the 
entertainment, but it is seen from the 
admission of the manager as well as the 
evidence on record that whether a per- 
son consumed anything or not, he had 
to pay Rs. 5 for the evening and Rs, 10 
for the night. If he consumes  eatables 
for more than Rs, 5 in the evening and 
for more than Rs. 10 in the night, the 
amount of Rs, 5 and Rs, 10 paid by him 
would be adjusted, On these facts, the 
question arose whether any charges 
were collected for the cabaret entertain- 
ment, The trial court came to the con- 
clusion that nothing was charged for 
cabaret performance and the minimum 
charges had only been fixed so that no 
undesirable element can get into the 
restaurant. The High Court came to a 
different conclusion and found that the 
idea behind the requirement of payment 
of minimum charge was to cover the 
cabaret programme and therefore would 
attract entertainment duty payable un- 
der the law. 


5. In order to decide the question, 
the relevant provisions of the law un- 
der which the accused are charged will 
be referred to. The United Provinces Act 
8 of 1937 was passed on 22nd October 
1937 for the purpose of imposing a tax 
on entertainment and other amusements 
and on certain forms of betting, Sec- 
tion 3 (1) provides that there shall be 
levied and paid to the Central Govern- 
ment on all payments for admission to 
any entertainment, a tax at the rate 
specified. in the section. Section 3 (3) 
provides for-amounts payable on lump 
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subscription or contribution or on season 
ticket and other matters which would 
be referred to a little later. 


6. Section 4 (1) runs as follows:— 

“4. (1) Save as otherwise provided by 
this Act, no person, other than a person 
who has some duty to perform in con- 
nection with the entertainment or a 
duty imposed upon him by law, shall be 
admitted to any entertainment, except 
with a ticket stamped with an impressed 
embossed, engraved or adhesive stamp 
(not before used) issued by the Central 
Government for the purposes of revenue 
and denoting that the proper entertain- 
ments tax payable under Section 3 has 
been paid.” ; 
The words ‘payment for admission’ in 
Section 3 (1) is defined under Section 2 
(6) as follows:— . 

“Payment for admission” includes—- 
. (i) any payment made by a person 
who, having been admitted to one part 
of a place of entertainment is subse- 
quently admitted to another part there- 
of, for admission to which a payment in- 
volving tax or more tax is required; 

(ii) any payment for seats or other 
accommodation in a place of entertain- 
ment; = 

(iii) any payment for a programme or 
synopsis of an entertainment; and 

(iv) any payment for any purpose 
whatsoever connected with an entertain-~ 
ment which a person is required to make 
as a condition of attending or continuing 
to attend the entertainment in addition 
to the payment, if any, for admission to 
the entertainment.” 


Admission to an entertainment is defin- 
ed under Section 2 (1) as including ad- 
mission to any place to which the enter- 
tainment is held. Under Section 3 (1), all 
payments for admission to any entertain~ 
ment is taxable, Admission to an enter- 
tainment would include admission to 
any place in which entertainment is held 
and payment for admisssion would in- 
clude any payment for any purpose 
whatsoever connected with an entertain- 
ment which a person is required to 
make as a condition of attending or con- 
tinue to attend the entertainment, It is 
not in dispute that cabaret show is an 
item of entertainment. The only ques« 
tion therefore that arises for considera< 
tion in this case is, whether any pay- 
ment for admission to the entertainment 
is made, The contention on behalf of the 
prosecution is that by levying a mini- 
mum charge of Rs. 5 for the evening and 
Rs. 10 for the night, there-is a payment 
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for the entertainment also. It is the casa 
of the defence that there is no levy for 
the entertainment and the minimum fee 
is levied only for the purpose of keep- 
ing out undesirable elements from get- 
ting into the restaurant. By levying a 
minimum fee, the customer is liable to 
pay the amount whether he consumes 
any eatable or not. Two advertisements 
which were inserted by the restaurant 
invited customers for the show, In zhe 
“issues dated November 15, 1968 and Nov- 

ember 9, 1968, marked as Exs, ‘A’ and ‘C’ 
of the Hindustan Times, it is stated— 

“LIDO 

Air-conditioned 

RESTAURANT 

Opposite 

Super Bazar 

CABARET : 

Every day at 7-00 & 10-00 P.M. 

(Please take seats by 6-30 & 9-30 P.M.) 

*Welcome by Ladies 

*Music ` 

*Large Selection in Eatables 

*Open till late night 

Seat Reservation on Tel, 44110.” 


The customers are invited for the caba- 
ret to take their seats by 6-30 and 9-30 
P.M. and to listen to music during 
which! time large selection of eatakles 
would be available. It is not alleged that 
any extra rate is charged for the eat- 
ables because of the show but it is. aot 
disputed that a minimum fee is levied, 
for taking a seat for witnessing the stow 
and for taking tea or dinner, If the nor- 
mal rates are charged for the items 
consumed and incidentally a show is put 
up it cannot be said that any payment 
is made for admission for the entertain- 
ment but requiring a minimum of Rs. 5 
and Rs. 10 whether the customer csn- 
sumed any eatable or not would lead to 
an irresistible conclusion that a paym=2nt 
of fee for admission to the entertainment 
is also included, 


7. On the facts of the case it wold 
be an admission to an entertainment. 
Though it may be for taking tea or din- 
mer for a minimum charge, as the admis- 
Sion is to a place where the entertain- 
ment is held, it would come within she 
definition under Section 2 (1), Furtker, 
the payment of Rs. 5 or Rs, 10, though 
it is stated to be for the dinner, as if is 
connected with an entertainment: and as 
the person is making the payment as a 
condition for attending or continuing to 
attend the entertainment, it would at=- 
tract the definition of payment. for ad- 
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mission under Section 2 (6) (iv) of the 
Act, On the facts therefore’ we agree 
with the conclusion arrived at by the 
High Court and confirm the convictions 
passed on the appellants and reject the 
appeal. The High Court, in disposing of 
the appeal by the Government, though 
the Government was not present, dealt 
with the law elaborately referring to 
various English decisions, The learned 
counsel for the appellants, 
Anthony, referred to some of the deci- 
sions and we would, “before concluding 
our judgment, refer to a few of them in 
brief. ; 


8. It may be noted that English Law 
on the subject has its origin from the 
Sunday Observers Acts, 1625 to 1780. 
The Act, as a general rule, prohibited 
all public entertainments of all types on 
Sundays. Act 1780 provided that “any 
house, room or other place which shall 
be opened or used for public entertain- 
ment or amusement and to which per- 
sons shall be admitted by the payment 
of money or by tickets sold for money 
shall be deemed a disorderly house”. 
vide Halsbury’s Laws of England. In 
Williams v. Wright (1897) 73 TLR 551), 
a ticket for a Sunday concert at the 
Queen’s Hail was stamped ‘Admission 
Free. Reserved Seat 1s’, On the facts it 
was held that a charge was made for a 
reserved seat and was not incompatible 
with the admission being free and hence 
no offence was committed. In a subse- 
quent case, Kitchner v, Evening Standard 
Co, Ltd., (1936) 1 KB 576, in connection 
with an all-in wrestling contest an ad- 
vertisement stated — “Prices 4s. 6d., 3s. 
6d., 2s. 0d., reserved, unreserved ls, 0d.”, 
it was held that an offence was commit- 
ted as the advertisement made it plain 
that no one can get in without payment. 
The Finance (New Duties) Act 1916, 
Section 1 (1) of the Finance (New Duties) 
Act, 1916, reads as follows:— 


“There shall, as from the fifteenth 
day of May, nineteen hundred and six- 
teen, be charged, levied and paid on all 
payments for admission to any entertain- 
ment as defined by this Act an Excise 
duty (in this Act referred to as ‘enter- 
tainments duty’)...... ae 


This sub-section is similar to Section 3 
(1) of the United Provinces (Entertain- 
ment and Betting Tax) Act, 1937, with 
which we are concerned, The Acts with 
which we are concerned, have taken into 
account the. subsequent developments 


| 


Mr. Frank. 


114 S.C. 


to an entertainment’ and ‘payment for 
admission’ so as to embrace payment for 
- any purpose whatsoever connected with 
an entertainment and admission to ‘a 
place in which the entertainment is held. 
-In Halsbury’s Laws of England, 3rd Edn. 
Vol. 37, page 11, para 19, it is stated that 
it would be a levy for entertainment 
where refreshments are sold for a higher 
price than the normal ‘price’ even though 
no money is paid for admission and 
would be liable for tax, . A decision 
which -was debatéd at length at the bar 
is that of a Court of -Appeal in J. Lyons 
-& Co, Ltd. v. Fox, (1919) 1 KB 11. In 
that case, the concerts’ of music were 
given during and after the service of tea 
and dinner. The diner was permitted 


`. to stay for one hour after the service of 


dinner had ceased. No charge was made 
in any form except for the meals which 
were served .both at a fixed price and 
a-la-Carte, and for which a bill was 
rendered to the customer before he left 
the restaurant, By a majority’ it .was 
held that payments made by the custo- 
mers to the restaurant were not payment 
for admission to entertainment . within 
the meaning of Section 1 (1) of the Fi- 
nance (New Duties) Act, 1916, and that 
the entertainment duty was therefore 
not chargeable in respect thereof, A 
minority judgment took the view that 
the tea or dinner was: purely incidental 
to the concert, especially in yiew of -the 


finding of the Magistrate that the per-. 
not merely for 


sons were «paying 
- the’ dinner but also for the en- 
-tertainment which followed the dim- 
ner. Reference was made to Attorney 
General v, London Casino Ltd., ((1937) 3 
All ER 858) under the Finance (New 
Duties) Act, 1916. In this case, food and 
drinks were supplied, as in an ordinary, 
restaurant, and patrons were able to 
dance on the stage, In addition, an èla- 
borate revue was performed at the 
‘stage. Patrons were allotted tables as i. 
an ordinary restaurant and there was a 
fixed menu each night, but dishes could 
be ordered a-la-carte, A minimum 
charge of 15s. 6d. was made, payment 
being made before leaving, The - Court 
distinguishing the case in J, Lyons &’ Co, 
Ltd, v. Fox (supra) held that no doubt 
could be entertained that people paid 
15s, 6d. because they can have a good 
dinner in pleasant surroundings and that 
they. paid it and to a substantial extent 
paid it because they will, in addition to 
the dinner, be able to see an extremely 
good and interesting and lively enter 
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tainment, The Court holding, “whatever 
the result may be, I cannot bring myself 
to doubt that the normal person paying 
15s, 6d. pays not only for the dinner but 
also for the right to‘dance to a band, 
and to a substantial extent also pays it 
because he desires to see that is a good 
and elaborate and expensively produced 
show.” The facts of the case in the Lon- 
don Casino’s case’ is similar to the facts 
of our case. In the case before us, a mi- 
nimum is fixed and-we have no doubt, a 
part of which is a payment for admis- 
sion to the entertainment. Other deci- 
sions referred to were Attorney, General 
v. Mcleod, (1918) 1 KB 13, Attorney Ge- 
neral v, Swan, (1922) 1 KB 682, Attorney 
General v, Arts Theatre Club of London 
Ltd., (1933) 1 KB 439 and Attorney Ge- 
neral v. Southport ` Corporation, (1933) 
All ER Rep 971, We feel it is unnecessary 
to burden our judgment with the vari- 
ous decisions referred to in detail by the 
High Court for they are not applicable 
as the Act with which we are dealing is 
wider in its scope and application. In 
the circumstances we confirm the convic- 
tion and sentence imposed by the High 
Court and its direction regarding levy of. 
the tax and dismiss.the appeal, 
i Appeal dismissed. 
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V. R. KRISHNA IYER AND 
D. A, DESAI, JJ, 


D, Nataraja i Mudaliar, Appellant v. 
The State Transport Authority, . Madras, 
Respondent, . 


Civil Appeal No, 1083 of 1978, D- 
6-9-1978, ` : 

Motor Vehicles Act (4 of 1939), Ss. 50, 
58 — Contract carriage permit — Re- 
newal — Considerations to he applied —~ 
R.T.A., acts quasi-judicially — Renewal 
application rejected on ground that faci- 
lities provided by public sector under- 
tekings were adequate — Rejection held 
was not proper, C.R.P. No. 356 of 1977, 
D/- 23-2-1977 (Mad), Reversed. 

“The statutory criteria for grant of per- 
mits is set out in S, 50 and renewals of 
permits must be governed by the same 
considerations, the procedure being re“ 
gulated by S, 58. S. 50 specifies the 


Be ee A EEE ee 
=(C.R.P. No. 356 of 1877, D/- 23-2-1977, 
' (Mad).) 
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guidelines. The transport tribunals furc- 
tion quasi-judicially and this impocts 
some imperatives, The Authority must 
remember that a permit holder has an 
ordinary right of renewal unless it is 
shown. that outweighing reasons of pub- 
lic interest lead to a contrary result. 
Permits are not bounty but right, re- 
stricted reasonably by the. Motor Veki- 
cles Act. (Paras 7, 8) 

The key criterion when a contract cer- 
riage permit is sought, is to ask onesalf 
whether an extra vehicle is unnecessary 
or undesirable in the public interest, and 
whether, further, the 
granted are sufficient for or in excess of 
the needs of the region, The bare ipse 
dixit that the ‘State Transport Author.ty 
considers the facilities provided by ptb- 
lic sector undertakings are adequate,’ is 
not intelligible, without some basis. 
C.R.P. No. 356 of 1977, D/- 23-2-1¢77 
(Mad), Reversed, i (Paras 9, 0) 
` Anno: AIR Comm, M, V., Act (1939) 
(ist Edn.), S. 50 N, 1; S. 58 N, 4. 

Dr. Y. S. Chitale, Sr. Advocate, (M/s. 
Vineet Kumar and A. K. Srivastava, Ad- 
vocates with him), for Appellant, Pfr. 
A. V. Rangam, for Respondent. 

KRISHNA IYER, J.:—Arbitrary ordərs 
and mystical directions have poor mie- 
age in this court when irrelevance and 
unreason are writ on their face even 
though the sanctity of concurrent error 
may give them some shelter, 

2. To ply a contract carriage is a 
fundamental right but it can be restrict- 
ed reasonably as has been done by the 
Motor Vehicles Act, 1939. The perspec- 
tive is that what is fundamental is fhe 
right, not the restriction, Here, me 
Mudaliar, the appellant, owned a luxury 
coach, plied it for public benefit under 
a permit of 1971 for five years. The sza- 
tutory criteria for grant of such -per- 
mits is set out in S, 50 and renewals of 
permits must .be governed by the same 
considerations, the procedure being ze- 
gulated by S. 58. There is no grievance 
made that procedural violations are in- 
volved here, All that we know is that 
the permit was to expire in March 1876 
and so a renewal application was mede 
two months earlier. The State Transport 
Authority (for short, S.T.A.)  rejec ed 
the request for renewal on the score that 
the ‘ITDC has expanded . its activities’ 
and has in the field. many tourist veni- 
eles. Then the Authority added: ‘It is 
said that the utilisation of these vehicles 
is in the range of 90 to 100 per cent dur- 
ing the tourist season only (November to 
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February). and that it is. just 60 to 70% 
during other periods’, The Tamil Nadu 
State’s transport system also - has vehi- 
cles on the road and some spare buses. 
All told, a few hundred motor vehicles, 
some of which are stage carriages and 
some contract carriages, serve the tra- 
velling public, On these statements, the 
conclusion was reached: “The State 
Transport Authority therefore con- 
siders that the facilities pro- 
vided by- these public sector 


undertakings are adequate. Renewal of 
the applicant’s permit will not only be 
redundant in the circumstances but also 
result in unhealthy competition.” The 


order does not indicate that anyone ap- 
peared and objected, 


3. The State Transport Appellate Tri- 
bunal (S.T.A.T., to use an acronym), on 
appeal. under S. 64, affirmed the rejec- 
tion, using the same reasoning. About 
the abundant transport facilities deve- 
loped since 1971, the Tribunal said: ‘The 
learned counsel ‘for the appellant has no 
doubt stated that there is no material to 
hold the details (occurring at para 2 of 
the order) to be correct, The State Trans~ 
port Authority is dealing with. the pro- 
vision of transport in the State level 
and he is expected to be in touch with 
the details of the availability of service 
from different sources and those parti- 
culars furnished. by the S.T.A., could not 
also be said to be in any way strange. 
As the authority is having these details 
readily available it was open to the 
authority, to rely upon those details be- 
fore coming to conclusion about the need 
for renewal as asked for by appellant. - 
It is not therefore proper to comment on 
the details made available in para 2 of 
the order.. He obscurely encored, with- 
out any facts, that there would be ‘un- 
healthy competition’, What is truly 
occult is the casual dismissal of an un- 
answerable factor: ‘The appellant has 
stated in-his affidavit that inasmuch as 
applications have been called for, for the 
grant of 100 tourist.cabs, 15 omni-buses 
and 10 omni-tourist buses for the State 
of Tamil Nadu, the comment about the 
absence of need for renewing the ` per- 
mit as made by the State Transport Au~ 
thority ‘is not proper’. 

4. The Departmental Representative 
has filed a Memo of objection stating 
that applications have been called for for 


the issue of permits valid to ply through- 
out India and the same is not a relevant 
material, as the applicant’s permit is in 
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respect of the State of Tamil Nadu alone. 
The learned counsel for the appellant 
would contend that for the limited pur- 
pose of making out that there is need for 
additional service, this factor may also 
be considered, ‘No doubt, it is admitted 


that applications have been called for, 
for the issue of permits to be effective 
all over India, The appellant’s permit is 


having a restricted application within the 
State, As such the fact that applications 
have been called for, for the grant of 
All India Permits, does not in any way 
become relevant or important and the 
same can be ignored’. The STAT has 
countered the appellant’s claim of meri- 
torious service by reference to past in- 
firmities not adverted to anywhere in 
the order of the STA. - 

5. The High Court, in revision, wash~ 
ed its hands off the case by the observa- 
tion: ‘It is not for this court to traverse 
into these questions of fact and find out 
whether there is any need for adequacy 
under the revisional jurisdiction, ` How 
many permits the India Tourism Deve- 
lopment Corporation should have been 
granted is not the subject matter of this 
revision petition, This concerns merely 
with the refusal to renew the permit 
which, in my view, has been done on 
very valid and tenable reasons’. 

The whole issue has been made more 
fishy by the STA granting two contract 
carriage permits in 1978 after rejecting 
the renewal application holding there 
were already too many vehicles, f 

6. Should the court interfere under 
Art. 136? Ordinarily, no. But if a small 
man, whose heavy investment in a tour- 
ist coach is to be sterilised altogether, 
it is a social trauma; and if fundamental 
rights are disposed of as if by executive 
fiats, this court must intervene to up- 
hold the credibility in the rule of law 
and prevent its derailment, The’ touch- 
stone is not the little man and his little 
lis but the large issue and the deep por- 
tent. | : A 
_%. 8. 50 specifies the guidelines.. . The 
transport tribunals function quasi-judi- 
cially and this imports some imperatives. 
You must tell the man whose funda- 
mental right you propose to negative 
the materials you may use in your deci- 
sion, You must. act on relevant considera- 
tions, properly before you, not on ru- 
mour or- hearsay, ex cathedra assertions 
or inserutable hunch. =f 
8. The Authority must remember 
that a permit holder has‘ aw ordinary 
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right of renewal unless it is shown that 
outweighing reasons of public interest 
lead to a contrary result, Permits are not| 
bounty but right, restricted reasonably 
by the Motor Vehicles Act. 


9. The key criterion when a contract 
carriage permit is sought, is to ask one- 
self whether an extra vehicle is unneces- 
sary or undesirable in the public inte- 
rest, and whether, further, the permits 
already granted are sufficient for or in 
excess of the needs of the region, After 
all, a few hundred vehicles admittedly 
ply and one contract carriage operator 
is asking for a single permit, What makes 
it unnecessary or undesirable in the 
public interest? Ordinarily, having re- 
gard to the explosive increase in traffic 
in our country, more vehicles .are need- 
ed. Of course, if the roads are in a pre- 
carious condition or competitive racing 
or reckless driving on the roads make 
for hazards or if the operator is other- 
wise disqualified, one may reduce the 
number of vehicles and refuse permit or 
renewal. Nothing of the sort is mention- 
ed in any of the orders rejecting the 
permit, Assuming there are around 300 
or 400 motor vehicles, how does. one 
more become too many? It is a prepos- 
terous proposition to say so, in,.the ab- 
sence of some evidence, If there is no 
evidence to warrant such a conclusion 
the right to the permit must prevail. 


10. Is there any ‘evidence in this 
case? The Authority asserts that the. uti- 
lisation of existing vehicles is of the 
order of ‘90 to 100 per. cent’ during the 
tourist season, This indicates ‘that at 
least during the tourist season one more 
tourist coach will be welcome to relieve 
congestion, The Authority further states 


that it is said....., “just 60 to 70 per cent” 


is utilised during the other periods. “It 
is said’—-by whom, to: whom, when, how, 
and was it put to the applicant? All this 
is shrouded in mystery. Whatever is 
said by someone, somewhere, is not mate- 
rial here, It must be’ on the record. 
While the STA may know the total num- 
ber of vehicles on the road it must hava 
made a study of ‘specific materials to as- 
certain whether there is unused vehicu- 
lar potential. Merely to rely on ‘it is 
said’ in the -passive voice is not 
judicial. Moreover, ‘not to put it to 
the applicant before ‘rejecting his rene 
wal is not fair, The bare ipse dixit that 
the ‘State Transport Authority considers 
the -faclities provided by public sector 


undertakings are adequate’ is not intel-j. 
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fligible, without some basis, Nor does 
‘public sector’ and ‘private sector’ ente? 
the picture, Some objective assessmeni 
to exclude the petitioner based on tangi~ 
ble data is the minimum for a judicial 
negation of a fundamental right. The 
reference to ‘unhealthy competition’ i3 
baffling, If there are’ 300 or more buses 
and one more is sought to be added, 
what is the ill-health in the traffic sys< 
tem that will be injected by this addition® 
We must remember that the touris 
coach of the petitioner is to ‘travel al! 
round Tamil: Nadu and so the image of 
a particular route overcrowded with toe 
many buses making for cut-throat com~ 
petition and imperilling passenger’s lives 
does not arise, 


11. The STA has no research staff to 
investigate the untapped transport of 
traffic pdtential and if it has any, suca 
report must be put to the applicant, 


12. Moreover, it is obvious that th2 
State Transport Authority should hav2 
granted one permit less to the ITDC, # 
its case of redundancy were true, For, 
the appellant had a current permit ther. 


13. Another circumstance effectively 
negating the story of supernumerary 
vehicles is the admitted fact that appli- 
cations for more permits have been in- 
vited and some granted. And before us, 
two orders granting permits for con 
tract carriages since the impugned refu- 
sal have been filed, And yet Mudaliar 
goes to the wall, on a cavalier ‘no’ to 
his application for renewal, 


14. Fair consideration of his . claim 
has been denied to the appellant; hs 
huge investment has gone to waste be 
cause of non-renewal, 


15. We see no relevant ground. just 
fying the order; there is breach of nati~ 
ral justice; there is importation of nor~ 
materials; there is unawareness of the 
fact that a fundamental right is involv- 
ed and that a costly coach is condemned 
to non-use. The basic reason for quasi- 
ing the order of' refusal is the untenab.e 
reason assigned to support the order, We 
allow the appeal, set aside refusal of re- 
newal and having regard to the long de= 
lay and absence: of  disqualifications, 
direct the State Transport Authority <o 
reconsider the grant of renewal withn 
two weeks of receipt of this order, 


- "36. We repeat for emphasis that orci~ 
narily this Court is loath to re-investi- 
gate questions relating to motor vehicle 


Rajapalayam Mills y. L-T, Commr, Madras 


S.C, 117- 


permits; but every rule has an exception 
even as every cause has a martyr, 
i Appeal allowed. 
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P, N. BHAGWATI, V, D, TULZAPUR- 
KAR AND R, S, PATHAK, JJ. 
M/s. Rajapalayam Mills Ltd, Appel- 
lant v, The Commissioner of Income-tax, 

Madras, Respondent, 

Civil Appeals Nos, 1989 of 1972 and 
2418 of 1977, D/~ 6-10-1978. 

(A) Interpretation of Statutes — Pari 
materia — Income-tax Act (11-of 1922), 
S. 15-C — Income-tax Act (43 of 1961), 
S. 84 — S, 15-C of former Act and S. 84 
of latter Act are in material respects in 
identical terms — Interpretation placed 
on S, 15-C of the former Act is bound to 
apply equally to S. 84 of the latier Act. 

n (Paras 1, 7) 

Anno: AIR Manual (3rd | Edn,) L-T. 
Act, S. 84 (see S, 80-J N, 1), 

(B) Income-tax Act (11 of 1922), Sec- 
tions 15-C, 10 (2) — Exemption under 
S. 15-C (1) — When open — Deprecia- 
tion and development rebate — Calcula- 
tion — Mode — Applicability of Proviso 
(b) to Cl. (vi) of S. 10 (2) and Cl. (vib) 
of S. 10 (2) — Held on facts that asses- 
see was entitled to benefit of S. 15-C 
(1). (1970) 78 ITR 677 (Mad) and Tax 
Cas No, 84 of 1971, D/- 18-1-1973. (Mad), 
Reversed, (Income-tax Act (43 of 1961), 
S. 84)... i 


During the accounting year relevant to 
assessment year 1959-69, the assessee (a 
private limited company carrying on 
business in manufacture - and sale of 
yarn) set up a new industrial undertak- 
ing which satisfied requirements of Sec- 
tion 15-C (2) of the 1922 Act. In the as- 
sessment year 1959-60 the total profit of 
the assessee in respect of its old and 
new unit came to Rs. 2,42,432, including 
Rs, 33,118 in respect of the new unit and 
the total depreciation amounted to Rs. 
2,66,651 including Rs, 1,44,361 in respect 
of the new unit and after setting off 
the amount of depreciation against the 
total profit, a sum of Rs, 24,183 remain- 
ed as unabsorbed depreciation which was 
carried forward to the next year, The 


*(Tax Case No. 112 of 1966, D/- 3-1- 
1970 : reported in (1970) 78 ITR 67? 
and Tax Case No, 84 of 11971, D/- 

- 18-1-1973 (Mad)). 
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entire development rebate, which in- 
cluded Rs. 5,07,336 in respect of the new 
unit, also remained unabsorbed owing to 
the smaliness of the profit and that too 
had to be carried forward, The total pro- 
fit of the assessee in respect of its old 
and new units for the assessment year 
1960-61 was Rs, 14,13,604 inclusive of 
Rs, 3,$4,672 in respect of the new unif 
and this was large enough to absorb the 
carried forward depreciation and deve- 
lopment rebate as also the current year’s 
depreciation and development rebate in 
respect of both the units, In fact, after 
setting off of such depreciation and deve- 
lopment rebate, a sum. of Rs, 3,25,176 
remained as the taxable income of the 
assessee and it was assessed to tax in its 
hands, The result was that no part of 


the depreciation or development rebate - 


for the assessment years 1959-60 and 
1960-61 remained unabsorbed to be car- 
ried forward to the next assessment year 
1961-62, The position in the assessment 
year 1961-62 was that the assessee earn~ 
ed a net business income of Rs, 12,69,403 
which included a sum of Rs, 11,08,822 re- 
presenting the income from the new 
unit, The assessee in its assessment to 
tax for this assessment year claimed ex- 
emption of the income from the new 
unit to the extent of 6% of the average 
capital employed init under S, 15-G. 
The I.T.O, held that the benefit of the 
exemption under S. 15-C (1) was not 
available to the assessee and the claim 
of the assessee for exemption was re- 
jected. The Appellate Asst, Commissioner 
however allowed assessee’s appeal and 
set aside the order of I.T.O, On appeal 
by Revenue the Tribunal set aside the 
order of the Appellate Asst, Commis~ 
sioner and restored that of the LT.O, On 
. reference, the High Court answered the 
question in favour of the Revenue 
against the assessee, The same question 
also arose in the assessment of the as- 
sessee to tax for the assessment year 
1962-63, but in this assessment year the 
law in force was the. Income-tax Act, 
1961 which had come into force with 
effect from 1st April, 1962, On appeals 
to Supreme Court on certificate from 
High Court, 


Held that the High Court as well as 
the Tribunal were in error in refusing 
the benefit of the exemption under Sec- 
tion 15-C (1) to the assessee for the as- 
sessment year 1961-62, The same view 
must also prevail in regard to.the as- 
sessment year 1962-63 for, S. 84 of the 
new Act was, in material respects, iden- 
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tical as S, 15-C of the old Acf, Accord< 
ingly the assessee was entitled to tha 
benefit of tha exemption under S, 15-C 
(1) in respect of the assessment year 
1952-63 also, (1970) 78 ITR 677 (Mad), 
and Tax Cas No, 84 of 1971, DJ- 18-1- 
1873 (Mad), Reversed, {Para 11) 


Depreciation calculated in accordanca 
with the provisions of clause (vi) of S. 10 
(2) is allowable in computing the profits 
and gains of a business chargeable to tax 
and if the profits and gains of the busin 
ness ‘are insufficient to absorb such de= 
preciation allowance, the amount of ths 
allowance to the extent it is unabsorbed, 
must, like any other business loss be sel 
off against the profits of any other busi« 
ness, Where the assessee carries on se~ 
veral businsses, he is entitled under Sec= 
tion 10 to set off loss in one business 
against profits in another, (Para 8) 

Proviso (b) to Cl. (vi) of S, 10 (2) comes 
into operation only where full effect 
cannot be given to the depreciation allo« 
wance for the assessment year in ques< 
tion owing to there being no profits or 
gains chargeable for that year or profits 
or gains chargeable being less than the 
depreciation allowance, There would be 
no scope for the applicability of proviso 
(b) to clause (vi) of S. 10 (2), if the total 
income of the assessee chargeable to tax 
is sufficient to absorb the depreciation 
allowance, for then there would not be 
any unabsorbed depreciation allowanca 
to be carried forward to the following 
assessment year, But where any part of 
the depreciation allowance remains un- 
absorbed after being set off against the 
total income chargeable to tax, it can 
be carried forward under proviso (b) to 
clause (vi) of S, 10 (2) to the following 
year and set off against that years’ in< 
come and so on for succeeding years 
When the profits or gains of a business 
for a particular assessment year are to 
be computed under S, 10, the current 
depreciation allowance for the . assess~ 
ment. year in question is deductible un« 
der clause (vi) of S, 10 (2), but the de~ 
preciation allowance of the preceding 
years would be liable to be taken into 
account only if, and to the extent. to 
which, it is not absorbed by the total 
income of the assessee computed under 
different heads. and chargeable to tax 
for those assessment, years. (Para 8) 

The position in regard to; development 
rebate is the same, Im a case where the 
machinery is installed in an ‘earlier . as- 
sessment year, it is only if the whole of 
the development rebate has not been 


1879 . 


fully set off against the total income ef 
the assessee in the past assessment years 
and a part of it has remained unabsort~ 
ed and is carried forward that it can be 
set of against the profits or gains of the 
business for the particular ‘assessment 
year. But if the whole of the develop- 
ment rebate has been absorbed and ro 
part of it is carried forward there can 
be no question of allowing it against the 
profits or gains of the business for the 
assessment year in question, (Para 3) 
S. 15-C (3) does not enact any legal 
fiction providing that the profits er 
gains of the new industrial undertakirg 
shall be computed as if the new indus- 
trial undertaking were the only business 
of the assessee from the date of. izs 
establishment or the past years’ depre- 
ciation or development rebate had not 
been set off against other income of tke 
assessee, Scope of S, 15-C (3), Explained. 
` (Para 19) 
Anno: AIR “Manual (3rd Edn.) L-T, 
Act, S, 84 (See S. 80-J N. 1). 


Cases Referred: Chronological Paras 


AIR 1967 SC 415: 44 ITR 710, 8 
AIR 1966 SC 1187: 59 ITR 555 8 
AIR 1959 SC 713: 36 ITR 1 8 
AIR 1953 SC 111: 23 ITR 82 8 

Mr, T. A, Ramachandran, Advocate, for 
Appellant in C, A, No. 1989 of 1972 amd 
Intervener-Senapati ‘Whitley; Mr, P, A. 
Francis, Sr, Advocate (Miss A, Subha~ 
shini, Advocate with him), for Respon- 
dent in C. A, No, 1989 of 1972; Dr. Devi 
Pal, Sr. Advocate (M/s. S. Swarup and 


J. B. Dadachanji and Co., Advocates with ` 


him), for Intervener. The Indian Alumi- 
nium Co, in C, A. No, 1989 of 1972; 
Mr, J. Ramamurthi, Miss R. Vagai, Adv- 
cates, for Appellant in C. A. No. 2418 of 
1977; Mr. B. B. Ahuja and Miss A. 
Subhashini, Advocates, for Respondent 
in C, A. No, 2418 of 1977; M/s. R- N. 
Bajoria, P, V. Kapur, U. K. Khaitan, 
Praveen Kumar and R. K. Chaudhary, 
Advocates, for Intervener, M/s, Orient 
Paper Mills Ltd, 

P.N. BHAGWATI, J.:— These two ep 
peals by special leave raise a short tut 

(Contd. on Col, 2) 


Year Profit 
1959-60 Rs, 33,118/- 
1960-65 Rs, 3,64,672/- 


Pe renee REPOS 
Rs. 3,97,790/~ 
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interesting question of law relating to the 
interpretation of S. 15-C of the Indian 
Income-tax Act,.1922 and S. 84 of the 
Income-tax Act, 1961; These two sections 
are in material respects in identical terms 
and the interpretation we place on Sec- 
tion 15-C is bound to apply equally to 
S. 84. We will, therefore, first deal with 
Civil Appeal 1989 of 1972 which involves 
the interpretation of S. 15-C and then 
turn to Civil Appeal 2418 of 1977 which 
deals with S, 84. i 


2. ‘The assessee in Civil Appeal 1989 
of 1972 is a public limited company car- 
rying on business in manufacture and 
sale of yarn. During the financial ' year ` 
ending 31st March, 1959, veing the ac- 
counting year relevant to the assessment 
year 1959-60, the assessee set up a new 
industrial undertaking which admittedly 
Satisfied the requirement of S. 15-C (2) 
of the Indian Income-tax Act, 1922, The 
profit, depreciation and development re- 
bate in respect of this new unit for the 
assessment years 1959-60 and 1960-61 
were as follows: 

(For Table see below) ` 


` In the assessment year 1959-60 the total 


profit of the assessee in respect of its old 
and new units came to Rs, 2,42,432, in- 
cluding Rs. 33,118 tn respect of the new 
unit and the total depreciation amounted 
to Rs, 2,66,651, including Rs, 1,44,361 in 
respect of the new unit and after setting 
off the amount of depreciation against ' 
the total profit, a sum of Rs, 24,183 re- 
mained as unabsorbed depreciation 
which was carried forward to the next 
The entire development rebate, 
which included Rs, 5,07,336 in respect of 
the new unit, also remained unabsorbed 
owing to the smallness of the profit and 
that too had to be carried forward, The 
total profit of the assessee in respect of 
its old and new units for the assessment 
year 1960-61 was Rs, 14,13,604 inclusive 
of Rs, 3,64,672 in respect of the new 
unit and this was. large enough to ab- 
sorb the carried forward depreciation 
and development rebate as also the cur- 
rent year’s depreciation and develop- 
ment rebate in respect of both the units. 


Depreciation . and Development Rebate 


Rs. 1,44, 361- 
Rs. 5,07 '336/-, (Development Fd 
Rs. 3,19,591/- an 

Rs. 1, 17, 205- (Development rebate} 


É aaan A 
Rs. 10,88,493/- 
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In fact, after setting off of such depre- 
ciation and development rebate, a sum 
of Rs, 3,25,176 remained as the taxable 
income of the assessee and it was asses~ 
sed to tax in its hands. The result was 
that no part of the depreciation or deve- 
lopment rebate for the assessment years 
1859-60 and 1960-61 remained unabsorb- 
ed to be carried forward to the next as- 
sessment year 1961-62, 


3. The position in the assessment year 
1961-62 was that the assessee earned a 
net business income of Rs, 12,69,403 
which included a sum of Rs, 1,08,822 re- 
presenting the income from the new unit. 
The assessee in its assessment to tax for 
this assessment year claimed exemption 


of the income from the new unit to the. 


extent of 6% of the average capital em- 
ployed in it under S, 15-C, This section 
in so far as material read as follows:— 

(1) Save as otherwise hereinafter pro- 
vided, the tax shall not be payable by an 
assessee on so much of the profits or 
gains derived from any industrial under- 
taking (or hotel) to which this section 
applies as do not exceed six per cent per 
annum on the capital employed in’ the 
undertaking (or hotel), computed in 
accordance with such rules as may be 
made in this behalf by the Central 
Board of Revenue, 

(2) x x x 

(3) The profits or gains of an industrial 
undertaking (or a hotel) to which this 
section applies shall be computed in ac- 
cordance with the provisions of S. 10. 

(4) The tax shall not be payable by a 
shareholder in respect of so much of any 
dividend paid or deemed to be paid to 
him by an industrial undertaking (or a 
hotel) as is attributable to that part of 
the profits or gains on which the tax is 
not payable under this section. . 


(Explanation— The amount of dividend 
in respect of which the tax is not pay- 
able under this sub-section shall be com~ 
puted in accordance with such rules as 
may be made in this behalf by the Cen- 
tral Board of Revenue.) 

(5) x x : x 


(6) The provisions of this section (shall, 
“im relation to an industrial undertaking, 
apply) to the assessment ‘for the financial 
year next following the previous year in 
which the assessee begins to manufac- 
ture or produce articles and for the four 
assessments immediately succeeding. 
The Income-tax Officer’ took the view 
that the benefit of S. 15-C, sub-sec. (1) 
could ‘be claimed by the assessee only 
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if there was any profit derived from the 
new unit and since this profit was, by 
reason of sub-sec. (3) of S, 15-C, re- 
quired to be computed in accordance 
with the provisions of S. 10, it was neces- 
sary to work out the trading result- of 
the new unit without reference to any 
other activity carried on by the assessee 
and if that was done, the result would 
clearly show that there was a loss in 
the working of the new unit in the as- 
sessment year 1961-62. The computation 
made by the Incomea-tax Officer was as 
under, The total depreciation and deve~ 
lopment rebate in respect of the new 
unit for the assessment years 1959-60 
and 1960-61 was Rs. 10,88,493, while the 
profit for these two assessment years 
came to only Rs. 3,97,790 so that, taking 
into account only the trading result of 
the new unit as if that was the only 
source of income of the assessee during 
the assessment years 1959-60 and 1960- 
61, a sum of Rs. 6,90,703 representing 
the excess of depreciation and develop- 
ment rebate over profit remained un- 
absorbed to be carried forward to the 
next assessment year: 1961-62, If this 
carried forward depreciation and deve- 
lopment rebat® amounting.to Rs. 6,90,703 
were allowed against the profit of Rs 
1,36,822 derived from the new unit in 
thie assessment year 1961-62, there would 
be a resultant loss and hence the bene~ 
fit of the exemption under S. 15-C, sub- 
sec, (1) was held not available. to the 
assessee and the claim of the  assessee 
for exemption was rejected, . 


4.. The assessee carried the matter in 
appeal and before the Appellate Assistant 
Commissioner, the assessee succeeded in 
making good its claim for exemption 
under S, 15-C, sub-sec, (1). The Appel- 
late Assistant Commissioner ponited out 
in a brief but precise order: “The loss 
of Rs, 6,90,703 being depreciation in ex- 
cess of the income made by the new mill 
was set off against the income of the old 
mill in both the years and the net result 
for the assessment year 1960-61 was a 
positive figure which was assessed to tax. 
There is no question of once again carry- 
ing forward the depreciation of the new 
mill to the assessment year 1961-62 and 
allowing it against the income of the 
new mill. It is only when there is a loss 
of the earlier year due to depreciation 
attributable to the new industrial ` under- 
taking which could not -be set off 
against the profits of the earlier years, it 
has to be carried forward and set off 


‘against the income of the current | year. 
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in working out'the income liable to tex 
under S, 10”. The Appellate Assistant 
‘Commissioner accordingly allowed the 
claim for exemption and directed the 
Income-tax Officer to modify the assess- 
ment in conformity with his decision. 


= 5. The Revenue being aggrieved by 
‘the decision of the Appellate Assistant 
‘Commissioner preferred an appeal before 
the Income-tax Appellate Tribunal, Tae 
appeal was successful and the Tribunal 
set aside the order of the Appellate As- 
sistant Commissioner and restored  tkat 
of the Income-tax Officer. The Tribural 
took the view that the trading result of 
the new unit must be considered as if it 
stood by itself, ignoring every other in- 
come producing activity of the assessee 
and if that was done, it was clear that 
there was an unabsorbed depreciation 
and development rebate of Rs. 6,90,703 
in respect of the new unit which was 
required to be carried forward and treat- 
ed as part of the allowance for the as- 
sessment year 1961-62 and that would 
wholly wipe out the profits of Rs, 1,36,622 
leaving a resultant loss in the new wit 
for the assessment year 1961-62, The 
Tribunal in this view held that the 
benefit of the exemption under S. 1&-C 
sub-sec, (1) was not available and the 
Income-tax Officer was justified in ze~ 
fusing to grant such exemption. 


6. This led to the filing of an aprli- 
cation for reference by the assessee and 
on the application, the ‘Tribunal stated 
a case and referred the following qu2s- 
tion of law for the opinion of the High 
Court: 


“Whether on the facts and in the cir- 
cumstances of the case the assessee com- 
pany was entitled to the relief under 
S. 15-C (2).” 

The High Court agreed with the viw 
taken by the Tribunal and proceeding 
on the assumption that for the purpose 
of determining the applicability of Sec- 
tion 15-C, sub-sec, (1), -the new unit was 
required to be treated in isolation, as 
if no other income producing activity 
was carried on by the assessee, the H-gh 
Court observed that there was  unab- 
sorbed depreciation and development re- 
bate of Rs, 6,90,703 in respect of the new 
unit which was required to be carried 
forward and set off against the profit of 
Rs. 1,836,822 derived from the new unit 
in the assessment year 1961-62 and since 
that left the new unit in a resultant po- 
sition of loss, the assessee was not en- 
titled to claim the benefit of the exemp- 
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tion under S, 15-C, sub-see. (1), The 
High Court accordingly answered the 
question referred by the Tribunal in 
favour of the Revenue and against the 
assessee, The assessee thereupon prefer- 
red the present Civil Appeal No, 1989 
of 1972 after obtaining certificate of fit- 
ness from the High Court. 

7. The same’ question also arose in 
the assessment of the assessee to tax for 
the assessment year 1962-63, but in this 
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assessment year the law in force was 
the Income-tax Act, 1961 which had 
come into force. with effect from lst 


April, 1962. The corresponding provision 
in S, 84 of the new Act was however, in 
material respects in the same terms as 
S. 15-C of the old Act, The claim. for 
exemption made by the assessee under 
S. 84 for the assessment year 1962-63 
met with the same fluctuating  vicissi- 
tudes of fortune as the claim for the 
earlier assessment year and ultimately, 
the Tribunal having decided against the 
assessee, a reference of the question 
whether on the facts and the circum- 
stances of the case the assessee was en~ 
titled to exemption under S, 84 was 
made to the High Court, The High Court 
in view of its decision for the earlier 
assessment year, decided against the as~ 
sessee and hence, the present Civil Ap- 
peal No, 2418 of 1977 was brought by 
the assessee after obtaining certificate of 
fitness from the High Court, Since both 
Sections 15-C and 84 are, for all mate~/ 
rial purposes, in identical terms, we will. 
discuss the interpretation and applicabi-~| 
lity of Section 15-C in Civil Appeal No.| 
1989 of 1972 and the view we take in 
that appeal will equally govern the de- 
cision of Civil Appeal No, 2418 of 1977. 


8. The law of income-tax in a modern 
society is intended to achieve various so- 
cial and economic objectives. It is often 
used as an instrument for accelerating 
economic growth and development, Sec- 
tion 15-C is a provision introduced in 
the Indian Income-tax Act, 1922 with a 
view to carrying out this objective and 
it is calculated to encourage setting up 
of new industrial undertakings in the 
country, Sub-sec. (1) of this section ex- 
empts from tax so much of the profits 
or gains derived from a new industrial 
undertaking as do not exceed 6% per. 
annum of the capital employed in the 
undertaking. There are rules made under 
the Act for computing the capital em- 
ployed in a new industrial undertaking 
but we are not concerned with these 
rules in-the present... appeals, What is 


i 
i 
l 


` ifits and gains of a business 
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material is only the provision for ex- 
emption and according to this provision, 
the profits and gains of a new industrial 
undertaking are exempt from tax to tha 
extent of 6% per annum of the capital 
employed, and obviously, therefore, 
there must be profits or gains derived 
from the new industrial undertaking. in 
the assessment year in question before 
lany claim for exemption can be sustain- 
ed under Section 15-C, sub-sec, (1). If 
there are no profits or .gains derived 
from the new industrial undertaking in 
any particular assessment. year, there 
can be no question of any, exemption, be~ 
cause it is only where -there are such 
profits or gains that to the extent. of 6% 
per annum of the capital employed, they 
become eligible for exemption, .The first 
question which must, therefore, arise 
for consideration in every case where :a 
claim for exemption is made under Sec- 
tion 15-C, sub-sec, (1) is whether there 
are any profits or gains. derived from the 
new industrial undertaking in the as- 
sessment year in question, and if so, 
-what. is the quantum of such profits or 
gains. Now, sub-sec, (3) of Section 15-C 
says that: the profits or gains of a new 
industrial undertaking shall be computed 
in accordance with the provisions. of 
Section 10 and since under the income- 
tax law, every assessment year is a self- 
contained period, the profits. and gains of 
the new industrial, undertaking must be 
computed for the particular assessment 
year. in respect of which the claim ior 
exemption is made, by applying the pro~ 
visions of Section 10. Sub-section (2), of 
that section provides for. various allow- 
ances to be made in computing profits 
and gains of a business and, amongst 
such allowances are, one in respect of 
depreciation and the ‘other in ‘respect of 
development rebate. Clause (vi) of sub- 
section (2) deals with allowance for de- 
preciation and it says that in computing 
the profits or gains of a business’ allow- 
‘ance shall be made in respect of depre- 
ciation of building, machinery. plant or 
‘furniture belonging to the assessee and 
‘used for the purpose of the business, of 
a sum equivalent to “such percentage on 
the written down’ value thereof as may 
in any case or class of cases be prescrib- 


ed.” Depreciation calculated ‘in accord- . 
of clause (vi) 


ance with the provisions 
is thus allowable in computing the pro- 
chargeable 
to tax and if the profits and gains of the 
business are insufficient to absorb .such 
depreciation allowance, the: amount. of 
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the allowance to the extent it is unab- 
sorbed must, like any other business} 
loss be set off against the profits. of any 
other “business; It is settled law that|' 
though the profits of each distinct: busi-} 
ness carried on by an assessee. have to be 
computed. separately in accordance: with 
the provisions of Section 10, the tax is}: 
chargeable under that section not sepa- 
rately on the profits of. each- .business, 
but on. the aggregate of the profits of all 
the businesses carried on by the assessee, 
Vide Anglo-French Textile Co. Lid. wv 
Commr. of Income-tax, 23. ITR 82 að 
p .86: (AIR. 1953 SC 111, at. p. 113} 
Commr, of Income-tax v. Indo-Mercan= 
tile Bank Ltd.. 36. ITR 1 at p. 6: (AIR 
1959 SC 713 at p. 717). and Commr, of 
Income-tax. y. Muthuraman Chettiar, 
(1962) 44. ITR 710 at. p, 713: (AIR 1967 
SC. 415. at. pp.. 416-17). It follows, there- 
fore, that where the assessee carries on 
several businesses, he is. entitled. under 
Sec, 10 to set off loss in , one business 
against profits in another. If there is any 
loss, in a business. carried. on by, the as~ 
sessee by reason of' the profits of. such 
business: not. being sufficient to absorb 
the depreciation allowance, such loss can 
be set off against. the profits. of another 
business carried: on by the assessee, If 
however, there are no profits chargeable 
under the head ‘Business or Profession’ 
or if the profits chargeable under that 
head. are: insufficient to cover the depre- 
ciation allowance, the amount of the al- 
lowance to the extent to which it is not 
absorbed can be ‘set off against: profits 
chargeable under any other head’ for that 
assessment year. This is the plain and 
undoubted’ effect. of Section 24, .sub-sec- 
tion (1) as: explained: in. Commr,. of In- 
ceme-tax v. Indo-Mercantile Bank Ltd. 
(supra), But what would happen if still. 
some part of the. depreciation allowance 
remains unabsorbed, The answer is pro- 
vided by proviso (b) to clause: (vi) of 
Section 10 which reads ‘as follows:— 

“Provided that— , 

a) x - x x 

(by Where; (in the. assessment of the 
assessee: or if the assessee: is a. register- 
ed: firm, in the assessment of its part 
ners),ifull effect. cannot be given to any 
such allowance in any year (not being a 
year which ended prior to: the Ist day. 
of April, 1939) owing to their being no 
profits or gains chargeable for that year 
or owing to. the: profits or gains:.charge~ 
able being less: than the allowance; (then, 
subject to the -provisions of (clause (b)J 
of the: proviso: to: sub-section. (2) .of Seer 
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tion 24), the allowance or part of tke 
‘allowance to which effect has not been 
: given as the case may be, shall be added 
to the amount -of the allowance for d2- 
*preciation for the following year amd 
‘deemed to be part of that allowance, 3r 
if there is no such allowance for that 
year, be deemed to be the allowance fr 
that year, and so on for succeeding 
years:’ 


It is clear on a plain reading of the laa- 
guage of proviso (b) to clause (vi) that it 
comes into operation only where full 
effect cannot ‘be given to the depreciation 
allowance for the assessment year in 
question owing to there being no profts 
or gains chargeable for that year or pro- 
fits or gains chargeable being less than 
the depreciation allowance. Now, it is 
well settled, as a result of the decision 
of this Court in Commr, of Income-tax 
v. Jaipuria China Clay Mines, 59 ICR 
$55: (AIR 1966 SC 1187) that the words 
‘no profits or gains chargeable for that 
year’ are not confined to profits and 
gains derived from the ‘business whese 
income is being computed under Sacx 
tion 10, but they refer to the totality of 
the profits or gains computed under fhe 
various heads and chargeable to tax, It 
is, therefore, clear that effect must be 
given to depreciation allowance first 
‘jagainst the profits or gains of the parti~ 
cular business whose income, is beng 
computed under S. 10’ and if the projits 
of that business are not sufficient to ab- 
sorb the depreciation allowance, <he 
allowance to the extent to which it is 
{not absorbed would be set off against 
ithe profits of any other business and if 
Ja part of -the depreciation allowance 
|still remains unabsorbed, it would be 
liable to be set off against the profits or 
\gains chargeable under any other head 
and it is only. if some part of the depre- 
{ciation allowance still ‘remains unabsarb- 
jed that it can be carried forward to she 
Inext assessment year, Obviously, there- 
fore, there would be no scope for ihe 
japplicability of proviso (b) to Cl- (vi), 
{f£ the total income of the assessee char- 
igeable to tax is sufficient to. absorb the 
depreciation allowance, for then ‘there 
iwould not ‘be any unabsorbed deprecia- 
tion allowance to be carried forward ta 
the following assessment year, Sut 
where any part of the depreciation al- 
lowance remains ‘unabsorbed after being 
set off against the total income charge- 















der proviso (b) to''Ci.: (vi) to the follaw- 
ing year and set off against that years’ 
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income and so on for succeeding years.| 


The method adopted by the statute for 
achieving this result is that the carried 
forward depreciation allowance is deem- 
ed to be part of and stands on exactly 
the same footing as, the current depre~ 
ciation for the assessment year and is 
thus allowable as a deduction under 
Cl. (vi), It would, therefore, be seen 
that when ‘the profits or gains of a -busi~ 
ness for a particular assessment year ar@ 
to be computed under S, 10, the current 
depreciation allowance for the assess« 
ment year in question is deductible un- 
der Cl. (vi), but the depreciation allow- 
ance of the preceding years would be 
liable to ‘be taken into account only if, 
and to the extent to which, it is not ab- 
sorbed by the total income of the asses~ 
see computed under different heads and 
chargeable, to tax for those assessment 
years. 


9. The position in “regard to develop- 
ment rebate is the same, The. relevant 
provision in that behalf is to be found 
in Cl, (vi-b) of sub-sec, (2) of Sec. -10. 
That clause, in so far as material, pro- 
vides as follows : 


“10 (2), Such profits and gains shall 
be computed after making the following 
allowances, namely, 

(vi-b) in respect of new machinery or 
plant installed after the 31st day of 
March, 1954, which is wholly used for 
the purposes of the business ‘carried on 
by the assessee, a sum by way of deve- 
lopment rebate in respect of the year— 
of the installation of the machinery or 
plant, equivalent to,— 

G) a aasa . debese 


(ii) in the case of machinery or plant 
installed before the ist day of April, 
1961, twenty-five per cent and in the 
case of machinery’or plant installed after 
3ist day of March, 1961, twenty per 
cent. of the actual cost: of the machinery 
or Plant to the assessee; 


Explanation 1 In the case of.,.machi~ 
nery or plant installed after the 31st day 
of Dec., 1957, where the total income of 
the assessee for the year of...... installa- 
tion (the total income for this purpose 
being computed without making any al- 
lowance under this clause) is nil or is 
less than the full amount of the deve- 
lopment rebate calculated at the rate ap- 
plicable thereto under this clause— 


G} the sum to be allowed by way of. ee 


development rebate for that year under ~ 


this clause shall be oes such amount: as Toi 
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is sufficient to reduce the said total in= 
come to nil; and 


(ii) the amount of the development 
rebate to the extent to which it has not 
been allowed as aforesaid, shall be car- 
ried forward to the following year, and 
the development rebate to be allowed 
for the following year shall be such 
amount as is sufficient to reduce the total 
income of the assessee for that year, 
computed in the manner aforesaid, to 
nil, and the balance of the development 
rebate, if any, still outstanding shall be 
carried forward to the following year 
and so on, so however that , no portion 
of the development rebate shall be car~ 
ried forward for morethan eight years;” 
The amount of development rebate in 
respect of new machinery used for the 
purpose of the business is allowable in 
the year of installation of the machinery 
under sub-cl, (ii) of Cl, (vi-b), but Ex- 
planation (1) provides that if the total 
income of the assessee for the year of 
installation is nil or is less than the full 
‘amount of the development rebate, the 
amount of the development rebate, to 
the extent to which it is not absorb- 
ed, may be carried forward to the fol- 
lowing year and set off against the total 
income of the assessee for that year and 
if even thereafter, a part of the deve~ 
lopment rebate remains unabsorbed, the 
balance outstanding may be carried ‘for- 
ward to the following year and so on 
for an aggregate period not exceeding 
eight years. Though the amount of the 
development rebate is, under the main 
provision in sub-cl, (ii) of Cl, (vi-b), al- 
, lowable in the first instance against the 
profits or gains of the particular busi- 
ness whose -profits or gains are being 
computed, Cl. (i) of . Explanation (1) 
makes it clear. that if any part of the 
development rebate remains unabsorbed, 
it is to be set off against ‘the other in- 
come of the assessee under any of the 
chargeable heads and it is only if some 
part of the development rebate still re- 
mains outstanding that it canbe carried 
forward to the following assessment 
year and set off against the total income 
of the assessee for that year, The amount 
of the development rebate is to be set 
off against the total income of the asses~ 
see and not merely against the profits 
or gains of the particular business 
in respect of which the development 
rebate is granted and so 
development rebate which 
absorbed and is carried forward to the 
next assessment ‘year is, by reason of 
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remains un- 
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Cl. (ìi) of Explanation 1 to be set off 
not merely against the profits or gains 
of ‘the particuar business but against the 
total income of. the assessee for that 
year. It would, therefore, be seen that 


_ it is only where the amount of develop- 


ment rebate has not been fully set off 
against the total income of the assessee 
in the past assessment years and a part 
of it still remains unabsorbed and is car- 
ried forward to the assessment year in 
question that it can be allowed against 
the profits or gains of the business for 
the particular assessment year and if 
there is still some balance outstanding, 
then against the other income of the as- 
sessee for that assessment year, But if 
the amount of the development rebate 
is wholly set off against the total income 
of the assessee in the past assessment 
years and there is no unabsorbed deve- 
lopment rebate to be carried forward to 
the assessment year in question, there 
would be nothing in respect of the past 
development rebate to be set off against] - 
the profits or gains of the business un- 
der Cl, (ii) of Explanation 1, It is, there- 
fore, necessary, when the profits or gains 
of a business are being computed under 
S., 10 to ask the question whether the 
machinery in respect of which the deve- 
lopment rebate is admissible has been 
installed in the assessment year in ques- 
tion, and'if it is found that it has been 
installed earlier, whether .any part of 
the development rebate has remained 
unabsorbed against the total income of 


the assessee in the past assessment years 
and is carried forward to _ the present 
assessment year. In a case where the 
machinery is installed in an earlier as- 
sessment year, it is only if the whole of 
the development rebate has not been 
fully set off against the total income of 
the assessee in the past assessment years 
and a part of it has remained unabsorb- 
ed and is carried. forward that it can be 
set off against the profits or gains of 
the business for the particular assess- 
ment year, But if the whole of the de- 
velopment rebate has been absorbed and 
no part of it is carried forward, there 
can be no question of: allowing it against 
the. profits or gains of the business for 
the assessment year in question. 


10. Now, sub-sec, (3) of S, '15C pro- 
vides that the profits or gains of a new 
industrial undertaking: shall be comput- 
ed under S. 10 and, therefore, according 
to Clause (vi) read ‘under proviso (b), 


no part of the . depréciation ‘allowance 
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and according to Cl. (vi-b) Explanation 1 
no, part of the development rebate in 
respect of the new industrial undertak- 
ing for the past assessment years can 
be allowed as a deduction in computing 
the profits and gains, unless it has re- 
mained unabsorbed by reason of inade- 
quacy of the total income chargeable to 
tax in the past assessment years — and, 
as pointed out above, by total income we 
mean not only profits or gains derived 
from the new industrial undertaking but 
the totality of profits or gains computed 
under various heads—and is carried for- 
ward to the assessment year in question. 
There is nothing in sub-s, (3) of S. 15C or 
in any other provision of the Act which 
requires that in computing the profits or 
gains of a new industrial undertaking 
under S, 10, depreciation allowance of 
development rebate in respect of the 
new industrial undertaking for the past 
assessment years should be taken into 
account, even if it has been set off fully 
against the profits or gains of any other 
business carried on by the assessee or 
against income under any other head 
and there is no unabsorbed depreciation 
allowance or development rebate to be 
carried forward, It is indeed difficult 
to see how effect can be given to depre- 
ciation allowance and development ` re- 
bate twice over, once in the past assess- 
ment years and again in the assessment 
year in question, To give effect to de- 
preciation allowance or development re- 
bate for the past assessment years, even 
though it has been set off and absorbed 
completely against the total income of 
the assessee for those assessment years 
would be to allow a deduction not war- 
ranted by any provision of the Act and 
indeed it would be going contrary to 
the express provision of proviso (b) to 
Cl, (vi) and Explanation 1 to Cl. (vi-b). 
Sub-see, (3) of S. 15C clearly does not 
have any such effect. What it does is 
no more than provide as to how “the 
profits or gains derived from new indus- 
trial undertaking” referred to in sub- 
sec, (1) of S. 15C shall be computed, If 
sub-sec. (3) of S. 15C had not been en- 
acted, it might have been a matter . of 
some controversy as to what is meant by 
the expression “the profits or gains de- 
rived from new industrial undertaking”. 
Does it mean commercial profits or gains 
or profits or gains chargeable to tax or 
does it have any other connotation? It 
was to set this controversy at rest that 
sub-sec, (3) of S, 15C enacted that the 


profits or gains of the new industrial un- 
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dertaking shall be‘ computed in accord- 
ance with the provisions of S, 10. It may 
be noted that sub-sec., (3) of S. 15C does 
not enact any legal fiction providing that 
the profits or gains of the new industrial 
undertaking shall be computed as if the 
new industrial undertaking were the 
only business of the assessee from the 
date of its establishment or the past 
years’ depreciation or development re- 
bate had not been set off against other 
income of the assessee. The new indus- 
trial undertaking is not retrospectively 
quarantined or isolated from the other 
income producing activities of the asses- 
see for determining its profits or gains 
for the purpose of applicability of sub- 
sec. (1) of S. 15C. What sub-sec, (3). of 


S, 15C does is merely to lay down the] 


same rule of computation for the pro- 
fits or gains of a new industrial under- 
taking as in respect of any other busi- 
ness and, therefore, neither depreciation 
allowance nor development rebate in res- 
pect of the new industrial undertaking 
for the past assessment years can be al- 
lowed as a deduction in computing the 
profits or gains for the assessment year 
in question, except where and to the 
extent to which, it has not been set off 
against the total income of the assessee 
for those assessment years and has re- 
mained unabsorbed, This is the plain 
and undoubted effect of the language 
used in sub-section (3) of S. 15C. Indeed 
the language is so clear and unambigu- 
ous that it is impossible to place any 
other construction upon it, But apart 


from the language of the section, it may’ 


be noted that if the construction con- 
tended for on behalf of the Revenue 
and upheld by the High Court as well 
as the Tribunal were accepted, it would 
lead to the .highly anomalous result 
that, though for the purpose of comput- 
ing the total income chargeable to tax, 
the depreciation allowance and develop- 
ment rebate which have been set off 
against the other income of the assesseé 
for the past assessment years would not 
be liable to be taken into account, they 
would have to be deducted in comput- 
ing the profits or gains of the’ business 
for the'purpose of applicability of sub= 
sec, (1) of S. 15C. ‘Thus, there would 
be two different modes of determining 
the profits or gains of the business, one 
for computing the total income charge- 
able to tax and the other for applying 
the provisions of sub-sec. (1) of Sec, 15C. 
‘We cannot imagine that such a consequ- 
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ence could ever have been intended by 
the Legislature. 


11. We find in the present case from 
the undisputed figures on record that 
the whole of the depreciation allowance 
of. Rs. 1,44,361/- in respect of the new 
industrial undertaking for the ` assess- 
ment year 1959-60 could not be absorbed 
owing to the total profit of the asses- 
see being insufficient and a sum of Rs 
-24,.183/- remained as unabsorbed depre- 
ciation which was carried forward to the 
assessment year 1960-61, The entire de- 
velopment rebate of Rs. 5,07,338/- also 
remained unabsorbed and had to be car- 
ried forward to the assessment year 
1960-61, But during the assessment year 
’ 1960-61 the total profit of the assessee 
came to Rs, 14,13,604/- and this was suf- 
ficient to absorb not only the carried for- 
ward depreciation of Rs. 24,183/- and 
the current year’s depreciation, but 
also the carried forward development 
rebate of Rs. 5,07,336/- and the develop- 
ment rebate of Rs, 1,17,205/- in respect 
` of machinery installed in that assessment 
year, The result was that no part of the 


depreciation allowance or development. 


rebate remained unabsorbed to be carri« 
ed forward to the assessment year 1961- 
62. If that be so, it is difficult ` to` see 
how any part of the depreciation allow- 
ance or developmnt rebate could.. pos- 
sibly be allowed as a deduction in com- 
puting the profits or gains .of the new 
industrial undertaking for the assessment 
year 1961-62. It is only if a part of the 
depreciation allowance or development 
rebate had remained unabsorbed against 
-the total income of the assessee in the 
past assessment years that it could be 
«carried forward and set off against the 
profits or gains of the new industrial -un- 
dertaking for.the assessment year 1961- 
62. But when admittedly the entire 


depreciation allowance and development. 


rebate for the past assessment years 
were fully set off against the total income 
ef the assessee . for those assessment 
years and no part of the depreciation 
allowance or development rebate remain- 
ed unabsorbed, nothing could be deduct- 
- ed in respect thereof and hence, for’ the 
purpose of sub-section (1) of S. 15C the 
- profits or gains of the new industrial un~ 
. dertaking for the assessment year 1961- 
$2 came to Rs. 1,36,822/- and the as- 
“sessee was in the cricumstances, entitled 
to the benefit of the exemption under 
-S. 15C, sub-section (1). We are, there- 
fore, of the view that the High Court as 
‘well ‘as) the Tribunal’ were in error in 
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refusing the benefit of the: exemption 
under S., 15C, sub-s, (1) to the assessee 
for the assessment year 1961-62. The 
same view must also prevail in regard 
to the assessment year 1962-63 for, as 
we have pointed out above, S, 84 of tha 
new Act is, in material respects, iden- 
tical as S, 15C of the old Act. The 
reasoning which has weighed with us 
must apply equally in regard to the as 
sessment year 1962-63 and we must 
likewise hold that the assessee was en- 
titled to the benefit of the exemption 
under S, 15C, sub-s, (1} in TEDER of the 
assessment year 1962-63 also, 


12. We accordingly allow these ap- 
peals, set aside the jugments of the High 
Court and answer the questions referred 
by the Tribunal in both the appeals in’ 
favour of the assessee and against the 
Revenue. : The Revenue will pay the 


‘costs of the assessee in both the appeals 


throughout, . ; 
Appeal allowed, 
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Y. V. CHANDRACHUD, C. J, R. S&S’ 
SARKARIA, N, L, UNTWALIA, 
A, D. KOSHAL AND A, P. SEN, JJ. 


Colonel His Highness: Sawai Tej Singhji 
of Alwar, Appellant v.. The Union of 
India and another, Respondents, 


Civil Appeal ‘No, 12 of 1969, D/-. 6- 10- 
1978. 


(A) Constitution’ of India, Art. 363 — 
Matsya Covenant, Art, XI — Rajasthan 
Covenant, Art. XH — Private properties 
of ex-Ruler — Determination of — Suit 
in Civil Court — Maintainability, (Civil 
P. c. (5 of 1908), S. 9). 


A covenant called Matsya Covenant 
was entered into by ex-Rulers of the erst- 
while States of Alwar, Bharatpur, Dhol- 
pur and Karauli. Subsequently, another 
covenant was entered into by some erst- 
while States of ‘Rajasthan and it“ was 
called the Covenant of Rajasthan. - The 
ex-Ruler of Alwar sent inventory of his 
private properties to the Government of 
India, -After discussions’ between the 
parties the Govt, of India- informed the 
ex-Ruler about its decision as to which 
items belonged to the ex-Ruler as his 
private properties. No dispute was res 
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ferred to any third person as was pro- 
vided in the Matsya Covenant. ` 


Held, the decision as to what proper- 
ties belonged to the ex-Ruler as his pri« 
vate properties was arrived at on mu= 
tual agreement of the parties, The fact 
that the letter of the Govt, of India la- 
belled it as “decision” did not take the 
same out of the purview of the agree- 
ment simpliciter. Therefore, any suit in 
Civil Court arising out of the agreement 
was not maintainable, AIR 1969 Raj 52 
Affirmed, ` (Para 8) 


Anno : AIR Comm. C. P, C. (9th Edn.} 
S. 9 N, 57; Constn, of Indis. (ad: Edn), 
Art. 363 N. 2. 


(B) Constitution of India, Art, 363 — 
Matsya Covenant, Art. XI —- Rajasthan 
Covenant, Art, XH — Matsya Covenant 
superseded by Rajasthan Covenant — 
Allegation that subsequently, suit arose 
out of agreement under Rajasthan Cov- 
enant and hence not hit by Art, 363, — 
Not maintainable — Operation of Arti- 
cle 363 not restricted to “parent” Coven- 
ant — Every agreement whether pri- 
mary or entered in pursuance of provi- 
sions of preceding agreement falls withe 
in ambit of Art. 363. AIR 1969 Raj 52, 
Affirmed, (Para 9) 


Anno: AIR Comm, Constn, of India 
(2nd Edn.), Art, 363 N.22 o. 


© Constitution of India, Art. 363° ~~ 
Matsya Covenant, Art. XI -~ Government 
of India accepting. certain items in in- 
ventory submitted by ex-Ruler as his 
private properties — Subsequently, in- 
forming that some of the items were not 
private properties — Held, the action 
of Government did not amount to. re- 
viewing earlier settlement —— Earlier ar- 
rangement was tentative and liable to 
change during the process of final settle- 
ment, AIR 1969 Raj 52, Affirmed, 
(Para 16) 
Anno : AIR Comm. Constn, of india 
{2nd Edn.), Art, 363 N. 2, 


‘Mr, B. D, Sharma, Advocate, for Ap 
pellant; Mr. S. N. Kackar, Sol. Genl, and 
Mr. U. R, Lalit, Sr. Advocate (Mr. Girish 
Chandra, Advocate with them) (for No. 
1) and Mr. S. M. Jain, Advocate oe No, 
2), for Respondents. 


KOSHAL, J.:— The facts forming ‘the 
background to this appeal by certificate 
granted by the High Court of Rajasthan 
against its judgment dated the 29th Ap- 
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ril 1868*, in so ar as they are undisput- 
ed, may be stated in some detail, On. 
the 28th Feb., 1948, the Rulers. of the 
erstwhile States of Alwar, Bharatpur, 
Dholpur and Karaulj entered into a Co- 
venant (hereinafter referred to as the 
Matsya Covenant) ageeing to merge their 
States into one State known “as the 
United State of Matsya which -was to 
come into being on the lst of April 1948 
with the Ruler of Dholpur as its Raj 
Pramukh, Article VI. of the Covenant 
provided that the Ruler. of each Coven- 
anting State shall, as soon as may bè 
practicable and in any event not later 
than the 15th March, 1948, make over 
the administration of his State to the Raj 
Pramukh and that thereupon all rights, 
authority and jurisdiction belonging to 
such Ruler which appertained or were 
incidental to the government of his State 
shall vest in the United State of Matsya. 
Article XI of the Covenant provided for 
the private properties of the Ruler and 
ran thus: 


“I. The Ruler of: each Covenanting 
State shall be entitled to the full owner- 
ship, use and enjoyment of all private 
properties (as distinct from State proper- 
ties) belonging to him on the date of his 
making over the administration of that 
State to the Raj Pramukh, 


“2, He shall furnish te the Raj Pra- 
mukh before the 1st May, 1948, an inven= 
tory of all the immovable properties, 
securities and cash balances held by 
him as such private property, 


“3. If any dispute arises as to whether 
any item of property is the private pro~ 
perty of the Ruler or State property it 
shall be referred to such person as the 
Government of India may nominate and 
the decision of that person shall be final 
and binding on all parties concerned.” 


The United State of Matsya came into 
being as stipulated in the Matsya Cov- 
enant on the 1st of April 1948 and dur- 
ing the same month the Ruler of Alwar, 
who is the appellant before us, furnish< — 
ed to the Raj Pramukh an inventory of 
all the immovable properties, securities 
and cash balances held and claimed by 
him as his private properties; 


On the 11th of April 1948, the Rulers 
of ten States, namely, Banswara, Bundi, 
Dungarpur, Shalawar, | ‘Kishengarh, Koa 


Reported in AIR 1969. Raj 52, 
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tah, Mewar, Partabgarh, Shahpura and 
Tonk entered into a Covenant agreeing 
to merge them into one State named 
the United State of Rajasthan. That Cov- 
enant was superseded by another dated 
the 10th of March 1949 (hereinafter ` call- 
ed the Rajasthan Covenant) through 
which the United State of Rajasthan was 
to consist of the said ten States as also 
of four others, namely, Bikaner, Jaipur, 
Jaisalmer and Jodhpur, with the Ruler 
of Jaipur as the Raj Pramukh. Cl, (c) of 
Art, I of the Rajasthan Covenant defin- 
ēd the expression “New Covenanting 
State” to mean any of the said four 
States, Art. II of the Covenant last men- 
tioned provided that the United State of 
Rajasthan would include any other State, 
the Ruler of which entered into an 
agreement with the Raj Pramukh, with 
the approval of the Govt, of India, to 
the integration of that State with the 
United State of Rajashan, Art. XH of 
the Rajasthan Covenant provided :- 


"(1) The Ruler of each Covenanting 
State shall be entitled to the full owner- 
ship, use and enjoyment of all private 
properties (as distinct from State pro- 
perties), belonging ‘to him on the date of 
his making over the administration . of 
that State to the Raj Pramukh of tha 
former Rajasthan State or as the case 
may be, to the Raj Pramukh of the 
United State under this Covenant. 


(2) If any dispute arises as to whether 
any item of property is the private pro- 
perty of the Ruler of a Covenanting 
State other than a new Covenanting 
State or is State property, it shall be 
referred to such person as the Govern- 
ment of India may nominate in consulta~ 
tion with the Raj Pramukh, and the de~ 
cision of that person shall be final and 
binding on all parties concerned : 


Provided that no such dispute shall be 
so referable after the first day of May, 
1949, 


(3) The private properties of the Ruler 
of each new Covenanting State shall be 
as agreed to between the Government of 
India in the States Ministry and the 
Ruler concerned, and the settlement of 
properties thus made shall be final.” 


’ On the ist of May 1949, the Rulers 
of the States of Alwar, Bharatpur, Dhol- 
pur and Karauli which were the Consti- 
tuent States of the United State of 


Matsya, entered into’ an ‘agreement (here 


A. I. R. 
inafter called the Amending Agreement) 
.with the Raj Pramukh of the United 


State of Rajasthan merging their four 
States into it with effect from the 15th of 
May 1949 in abrogation of the Matsya 
Covenant, While subscribing to the Am~= 
ending Agreement the Ruler of Dholpur 
acted not only in his capacity as such 
but also as the Raj Pramukh of the Unit- 
ed State of Matsya. Article IV of that 
Agreement effected amendments in the 
Rajasthan Covenant so as to make it ap- 
plicable to the said four States with ef- 
fect from the date last mentioned, Na 
change, however, was-made in the pro- 
visions of Cl. (c) of Art. I or Art. XII of 
the Rajasthan Covenant, 


On the 14th of Sept., 1949, Mr. V. P. 
Menon of the Ministry of States, Gov~ 
ernment of India, wrote the following 
fetter to the Ruler of Alwar : 

“My dear Maharaja Sahib, 

Your Highness will recall that the in~ 
ventory of immovable properties, securi« 
ties and cash balances furnished ` by 
Your Highness in accordance with Arti-« 
cle XI of the Covenant for the forma- 
tion of the United State of Matsya was 
discussed with Your Highness at New 
Delhi on the 9th and 10th April, 1949. I 
now forward for Your Highness's infor- 
mation a copy of the final inventory of 
Your Highness’ private properties, It has 
the approval of the Government of India 
in the Ministry of States. 


2, The following claims of Your High« 
ness and the counter-claims of the for~ 


‘mer Matsya Government are still under 


consideration and the decision will be 
communicated to Your Highness as soon 
as possible, 

(1) cash balance of the 
treasury; f l 

(2) claim for Rs. 4,82,520 as arrears of 
Privy Purse of Your Highness for 4 
years from 1936-37 to 1942-43. 

3. Your Highness will appreciate that 
the settlement of the inventory is an in~ 
tegral part of an over-all agreement in 
respect of all outstanding matters of dis- 
pute and does not stand by itself. 

With kind regards, _ 
Yours sincerely, 
S 


Alwar Stata 


(V. P. Menon)” 
This letter was accompanied by a copy 
of the “final”? inventory which listed 32 
items, Reproduced below is the item at 
serial: No, 1. of that. inventory: - ^: 
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“S. No, Description of 
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Decision of the State Ministry, 


i, City Palace 
including 
adjoining build- 
ing, 


‘Thereafter, correspondence went on be« 
tween the Ministry of States and the 
Ruler of Alwar and on the 24th Sept., 
1952 the latter received from the former 
a written communication dealing with 26 
items of properties, The opening clause 
of Para 2 of the letter stated : 


“2,. The Government of India have 
carefully considered all the outstanding 
questions in respect of Your Highnsss’ 
private properties, in consultation with 
the Rajasthan Government, and their de~ 
cisions in respect thereof are as follows: 
The description of. each item covered 
by the letter was followed by the deci- 
sion in respect thereof, That part of 
the letter which deals with item 2€ is 
set down below : 


“(26) City Palace including adjoining 
buildings :— The City Palace with the 
adjoining buildings, comprising of the Ja- 
gir office, Central Record, Imperial Bank, 
Treasury, Gandhi National School etc. 
will be Your Highness’ ancestral property. 
The secretariat building will however ba 
State property.” 


This decision was reiterated in an of 
fice Memorandum issued by the Govern~ 
ment of Rajasthan in the Political De~- 
partment on the 30th of Dec., 1952. 


Through a letter dated the 14th of 
Oct., 1959 proceeding from his Private 
Secretary and addressed to the Chief 3e- 
eretary, Ministry of Home Affairs, Gcvt. 
of India, the Ruler of Alwar clam- 
ed rent for three properties known as zhe 
Secretariat building, Daulat Khana build- 
ing and Indra Viman Station adjoin-ng 
the City Palace and the bungalow at 

1979 S.C./9 I G—9. 


Ancestral, The portion of the. building 
at present in use by the State for ad- 
ministrative purposes or for Museum 
and Imperial Bank will continue to be 
so used till such time as required, The 
requirements of the State in future 
will not be of the same order as to- 
day and every effort will be made to 
release the accommodation at present 
occupied in the Zenana & Mardana 
Mahals at the earliest practicable date. 
The State will bear the maintenance 
cost of the portions used by it. Any 
addition or alteration in the portion 
used by the State will require the 
prior consent of His Highness and 
should be carried out at State ex- 
pense,” 


Sariska, which were in the occupation of 
the Rajasthan Government, The claim 
was made on the ground that all the four 
properties had been declared to be the 
private properties of the Ruler in the in- 
ventory appended to the letter dated the 
14th September 1949 mentioned above. 
The claim was rejected by the Ministry 
of Home Affairs which asserted in its 
letter dated the 24th of December 1959 
that the four properties in question had 
not been recognised as the private pro~ 
perties of the Ruler. The claim was re- 
iterated by the Ruler through a letter 
issued by Shri Gopesh Kumar Ojha, his 
legal and Financial Adviser, but the sam@ 
was again turned down by the Ministry 
of Home Affairs through their letter 
dated the 6th/8th of December 1960 in 
which the position taken was: 


“The statement regarding the extent 
of your private property rights in the 
City Palace area made in our letter D/- 
24-12-59 are based upon the decision 
reached in March 1952 after discussion 
with your Highness and we regret that 
they cannot now be reopened,” 


2 It was in the above background 
that the Ruler of Alwar filed two suits, 
being suits Nos, 4 and 5 of 1963, in the 
Court of the District Judge, Alwar. In 
suit No. 5 the prayer made was that the 
three properties known as the Secreta- 
riat building, Daulat Khana building and 
Indra Viman Station be declared to ba 
the private properties of the plaintiff and 
that the State of Rajasthan be ejected 
therefrom, or, in the alternative, ba 
ordered to pay rent at a specified rate, 
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A decree for Rs, 36,000/- was also claim- 
ed for mesne profits, In suit No. 4 of 
1963, the claim was that the plaintiff was 
entitled to rent or mesne profits in res- 
pect of a building forming part of the 
Mardana Palace. 

3. Both the suits were resisted by 
the Union of India and the State of Ra- 
jasthan who were joined as the two de- 
fendants to each of them and it was 
claimed inter alia that the provisions of 
‘Art. 363 of the Constitution of India 
were a complete bar to their maintain- 
ability. 

4. The two suits were transferred by 
the High Court of Rajasthan to itself 
and the question of their maintainability 
was mooted before it with reference to 
the provisions of Art, 363 of the Consti- 
tution which states: 

(1) Notwithstanding anything in this 
Constitution but subject to the provi« 
sions or Art. 143, neither the Supreme 
Court nor any other court ‘shall have 
jurisdiction in any dispute arising out of 
any provision of a treaty, agreement, co- 
venant, engagement, sanad or other simi~ 
lar instrument which was entered into 
or executed before the commencement 
of this Constitution by any Ruler of an 
Indian State and to which the Govern- 
ment of the Dominion of India or any 
of its predecessor Governments was a 
party and which has or has been conti~ 
nued in operation after such commence- 
ment, or in any dispute in respect of any. 
right accruing under or any liability 
or obligation arising out of any of the 
provisions of this Constitution relating to 
any such treaty, agreement, covenant, 
engagement, sanad or other similar in- 
strument, 

(2) In this article— 

(a) “Indian State” means any territory 
recognised before the commencement of 
this Constitution by His Majesty or the 
Government of the Dominion of India as 
being such a State; and 

(b) “Ruler” includes the Prince, Chief 
or other person recognised before such 
commencement by His Majesty or the 
Government of the Dominion of India, as 
the Ruler of any Indian State. 


The High Court proceeded to determine 
whether the dispute in suit No, 5 of 1963 
was one arising of an agreement such as 
fell within the ambit of Art. 263 (as was 
contended by the defendants) or was 
merely a one-sided decision of the Gov- 
ernment of India and, therefore, outside 
‘the purview of the article as was asserted 
by the plaintiff, ` It -held that the “deci- 
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sions” contained in the letter dated the 
14th of Sept., 1949 had really resulted 
from an agreement between the Ministry 
of States and the plaintiff, that the ex- 
tent of the building adjoining the City 
Palace was nat to be found with preci- 
sion in the inventory appended to the 
said letter, that consequently there was 
a real dispute between the parties whe- 
ther the suit property was included in 
the expression “adjoining building” and 
that the adjudication of such a dispute 
was barred by the provision of Art, 363 
of the Constitution. Suit No, 5 of 1963 
was, therefore, dismissed, but with no 
order as to costs, In regard to suit No. 
4 of 1963, however, the High Court held 
that the property in dispute was clearly 
a part of the City Palace itself as it 
was comprised in the Mardana Mahal, 
that the dispute was altogether illusory 
in view of the fact that right up ‘to the 
8th of Dec. 1960, the Government of 
India had been taking the stand that 
the disputed property was the private 
property of the plaintiff, that the dis- 
pute was consequently not barred by 
the provisions of Art, 363 of the Con- 
stitution, and that the suit, therefore, 
deserved to be decided by the District 
Judge on merits, In the result, suit No. 
4 of 1963 was remitted to the trial court 
for decision according to law, 

5. It is the judgment of the High 
Court in suit No. 5 of 1963 alone that 
is challenged in this appeal, 


6. Mr, B. D. Sharma, learned counsel 
for the appellant Ruler, has vehemently 
contended that the letter dated the 14th 
Dec., 1949 was not the result of an agree- 
ment between the plaintiff and the Gov- 
ernment of India and that, on the other 
hand, it was. a decision arrived at in 
pursuance of Ci, (3) of Art. XI of the 
Matsya Covenant, In support of this 
contention it was pointed out that the 
letter was issued as a sequel to the in- 
ventory furnished by the plaintiff under 
Cl. (2) of that Article and that the ope« 
rative part of the inventory appended ta 
the letter is headed “decision of the 
States Ministry” which, according to 
learned Counsel, clearly negatives an 
agreement. It was further urged that 
even the Rajasthan Covenant did not 
envisage any agreement in so far as the 
plaintiff was concerned because he was 
not the Ruler of a “new Covenanting 
State’ within the meaning of that ex- 
pression as used in Cis, (2) and (3) of 
Art, XII thereof, that it was Cl (2) of 
that Article which governed him and 
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which again provided for a decision be- 
ing given on disputes relating to prop*r- 
ties and that the letter dated 14th Sept., 
1949 must still be construed as a deci- 
sion if the Matsya Covenant was held ta 
be inapplicable. A careful examinat.on 
of the material on the record, however, 
clearly makes out that the contention. is 
without substance as we shall presen-ly 
show. 


7. It is no doubt true that the plan- 
tiff had furnished the inventory of the 
properties held by him in accordamce 
with Art. XI of the Matsya Covenant as 
is stated in the opening paragraph of 
the letter dated the 14th of Sept., 1649, 
Tt further cannot be gainsaid that the 
third column of the inventory to taat 
letter was headed “decision of the Stetes 
Ministry”. These two factors, without 
more might have gone a long way to 
support the case propounded on betalf 
of the plaintiff, but they are sought to 
be used out of context as is clear from 
a perusal of the entire letter from which 
‘it can be safely spelt out that the so- 
called “decision” was nothing but an 
agreement arrived at between the Gov- 
ernment of India and the plaintiff. It is 
pertinent that the letter mentions that 
the inventory furnished by the plairtiff 
was discussed with him at New Delhi on 
the 9th and 10th of April 1949 and then 
states that a copy of the final inventory 
of the plaintiff’s private properties, wkich 
had the approval of the Government of 
India in the Ministry of States, was for- 
warded to him, Now, under Cl. (3) of 
Art, XI of the Matsya Covenant as alsa 
Cl. (2) of Art. XII of the Rajasthan 
Covenant no approval of the Ministry of 
States was called for, In fact, what each 
of those clauses provided was that if 
any dispute arose as to whether any 
item of property was the private pero- 
perty of the Ruler concerned or of 
his erstwhile State, it was to be refer- 
red to such person_as the Government of 
India might nominate, and the decision 
of that person was to be final and biad- 
ing on all parties concerned. Now, if is 
not the case of the plaintiff that -he 
Govt. of India nominated a person to 
whom the dispute was to be referred; 
nor is it claimed by him that such a per- 
son gave any decision. The contents 
of the letter, therefore, are not at all 
relatable to those of either of the two 
clauses just above-mentioned, On ~he 
other hand, they clearly indicate that 
the so-called. “decisions” of . the States 
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Ministry contained in the inventory ap- 
pended ‘to the letter formed really the 
record of the agreement arrived at be- 
tween the Ministry of States and the 
plaintiff as a result of negotiations held 
on the 9th and ith of April 1949, In 
this connection, reference may pointedly 
be made to para 3 of the letter which 
bears repetition : 

“3. Your Highness will appreciate that 
the settlement of the inventory.is an in- 
tegral part of an over-all agreement in 
respect of all outstanding matters of dis- 
pute and does not stand by itself.” 


This paragraph talks of “the settle- 
ment of the inventory” which was to be 
an integral part of an “over-all agree- 
ment in respect of all outstanding mat- 
ters of dispute” and was not to stand by 
itself. In our opinion, the paragraph is 
a clincher against the plaintiff and indi- 
cates without any shadow of doubt that 
what the letter said was that all the dis- 
putes regarding the property of the 
Ruler were to be settled by an over-all 
agreement, that the contents of the in- 
ventory appended to the letter merely 
recorded the settlement between the 
plaintiff and the Ministry of States and 
that even those contents were not to be 
regarded as a final settlement of the 
matters dealt with therein unless they 
formed part of an agreement embracing 
all items of property. 


8. It may be noted here that the Mat- 
sya Covenant had been abrogated with 
effect from the lith May 1949 by the 
Rajasthan Covenant as modified by the 
Amending Agreement and there was 
thus no question of any decision being 
given after that date under cl. (3) of Arti- 
cle XI of the Matsya Covenant and that 
the only surviving provision under which 
disputes regarding property owned by 
the plaintiff could be determined after 
the 15th of May 1949, was Art. XII of 
the Rajasthan Covenant, It is true that 
the expression “new Covenanting State” 
as defined in Cl, (c) of Art. I of that Co- 
venant meant only any of the four 
States of Bikaner, Jaipur, Jaisalmer and 
Jodhpur, that the definition was not am- 
ended by any provision of the Amending 
Agreement, so that the State of Alwar 
could not be regarded as a “New Coven- 
anting State” for the purpose of Cl. (3) 
of Art. XII of the Rajasthan Covenant 
and that the clause of that Article in 
accordance with which disputes relating 
to property claimed by the Ruler of Al- 
war as his private property were to be 
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determined was Cl. (2) which provided 
for their decision by a person nominat- 
ed by the Government of India in that 
behalf.. The fact remains, however, 
that no such person was ever nominated 
and that the letter dated the 14th Sept., 
1949, cannot be construed (for reasons 
already stated by us) as laying down a 
decision of any such person, 
pears to have happened is that instead of 
following the course indicated in Cl. (2) 
last mentioned and having the disputes 
referred for decision to a person nomi- 
nated by the Government of India, the 
parties (the Government of India and 
the appellant) decided to adopt the me- 
thod of mutual agreement to settle those 
disputes — a method which always re- 
mained open to them, notwithstanding 
the Matsya Covenant and the Rajasthan 
Covenant, Such mutual agreement could, 
by no stretch of imagination, be regard- 
ed as a decision by a person nominated 
by the Government of India either un- 
der Cl. (3) of Art. XI of the Matsya Co- 
venant or Cl, (2) of Art, XII of the Ra- 
jasthan Covenant and must be deemed 
to be nothing more or, less than an 
agreement simpliciter even though it 
was labelled as a “decision of the States 
Ministry” in the inventory appended to 
the letter dated the 14th Sept., 1949. 


9. Another contention raised by Mr. 
Sharma was that even if the letter dated 
the 14th Sept., 1949 was held to evi- 
dence an agreement, it was not hit “by 
the provisions of Art. 363 of the Consti- 
tution inasmuch as it was an agreement 
resulting from the Rajasthan Covenant 
which alone, according to him, was the 
agreement covered by the article, This 
contention is also without substance. 
Article 363 of the Constitution bars the 
jurisdiction of all courts in any dispute 
arising out of any agreement which was 
entered into or executed before the com- 
mencement of the Constitution by any 
Ruler of an Indian State to which the 
Government of India was a party. The 
operation of the article is not limited to 
any “Parent” Covenant and every agree- 
ment whether it is primary or one en- 
tered into in pursuance of the provisions 
of a preceding agreement would fall 
within the ambit of the article. Thus 
the fact that the agreement contained in 
the letter dated the 14th Sept., 1949 had 
resulted from action taken under the 
provisions of the Rajasthan Covenant, is 
no ahswer to the plea raised on behalf 
of the respondents that Art. 363 of the 
Constitution is a bar to the maintain- 


Sawai Tej Singhji v. Union of India (Koshal J.) 


What ap- 


` over-all agreement 


ALR, 


ability of the two suits, although we may 
add that that agreement did not flow 
directly from the Rajasthan Covenant 
but was entered into by ignoring and de= 
parting from the provisions of Cl, (2) of 
Art, XII thereof, : 


10. The only other 
forward by Mr, Sharma was based on 
the contents of column 3 of Item 1 
of the inventory appended to the letter 
dated the 14th Sept, 1949. He drew our 
attention to the mention in that column 
of the portions of the adjoining building 
being occupied by the State for admin= 
istrative purposes or for Museum and 
Imperial Bank and also comprising the 
Zenana and Mardana Mahals, According 
to him, this meant that the entire build- 
ing adjoining the City Palace was held 
to be the private property of the plain~ 
tiff, which finally vested in the plaintiff 
as from the date of the letter and of 
which the plaintiff could not be divested 
by any subsequent decision of the Minis- 
try of States. In this connection, Mr. 
Sharma urged that the Ministry of States 
had no power of reviewing a settlement 
once arrived at and argued that if it 
was claimed that such a power existed, 
the determination by a court of the 
limited question of the power of review 
would be barred by the provisions of 
Art, .363 of the Constitution, This con- 
tention also is of no avail to him. As! 
held .above, the agreement dated the 
4th Sept., 1949 was not to stand by it- 
self but was to be a part and parcel of an 
embracing all out- 
standing matters of dispute. It follows 
that the terms of the agreement 
tained in the letter were liable to change 
till final agreement was reached, and in 
this view of the matter no finality could 
be said to attach to those terms until! 
all the disputes became the subject-mat~| 
ter of an agreed settlement, The terms 
of the inventory attached to the letter 
were thus merely tentative, the process 
of settlement being a continuous one till 
all the disputes were finally resolved. 
And the ultimate decision of the Minis- 
try of Home Affairs conveyed in its 
letter of the 24th of Dee., 1959, not to 
treat the Secretariat building, Daulat 
Khana building and Indra Viman Station 
adjoining the City Palace to be the pri- 
vate property of the plaintiff, was based 
upon a mutual agreement between tha 
parties which was reached after discus- 
sion in March 1952, as part of an over« 
all agreement as is evident from the let- 


contention put 
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ter of the Ministry of Home Affairs dated 
the 6th/8th of Dec., 1960, 


li. In view of the conclusions arriv- 
ed at above, we hold that the “decision” 
sought to be enforced by the plaintiff is 
an agreement hit by Art. 363 of the Corm- 
stitution and that the High Court wes 
right in dismissing suit No, 5 of 1963 =s 
being not maintainable, The appeal, 
therefore, fails and is dismissed, but 
with no order as to costs. 

Appeal dismissed. 





AIR 1979 SUPREME COURT 133 
(From: Bombay) ` 
R, S, SARKARIA AND 
P. S. KAILASAM, JJ. 
Bhagwan Munjaji Pawade, Appellant 
v. State of Maharashtra, Respondent, 
` Criminal Appeal No, 492 of 1977, 
3-5-1978. 


Penal Code (45 of 1860), S, 300, Ex- 
ceptions 2 and 4 — Applicability of tie 
exceptions, 


Where though the 
the accused-assailant and 


Lj 


quarrel betwe2n 
the deceased 


had broken out suddenly but there was. 


no sudden fight or fight as such in that 
the deceased was unarmed and thers 
was no exchange of blows and the ce- 
ceased did not cause any injury to the 
accused or co-accused and no less than 
three fatal injuries were inflicted on the 
deceased with a formidable weapon like 
axe on the unarmed victim (the deceas-< 
ed) by the accused, the accused was not 
entitled either to the benefit: of excep- 
tion 2 or exception 4 of S. 300. 
(Para 6) 

Anno: AIR Comm, Fenal Code (2nd 
Edn.), S. 300, Notes 59, 69. 

SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judg- 
ment, dated April 23, 1976, of the Banm- 
bay High Court, whereby the convic- 
tion of the appellant by the Additional 
Sessions: Judge, Nanded, for an offence 
under Sec, 302, Penal Code, with a sen- 
tence of life imprisonment, was upheld. 


2. The facts are as follows: 
Accused 1, 2 and 5 are the sons of ac- 
cused 4, while accused 3 is the wife of 


Munjaji. They all resided in village 
Wadi Buzrug..The deceased Devidas had 
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three brothers, namely, Purbha, Jai- 
wanta and Ananda. Baijabai (P.W, 8) is 
their mother, At the time of occurrence, 
Devidas. and Ananda were, living toge= 
ther, while his other brothers were re- 
siding separately. Baijabai was residing 
in a portion of the Wada while the ac- 
cused were residing in the other portion 
of the same Wada. There is a court-yard 
between these two portions of the Wada. 
According to the prosecution, there was 
long-standing dispute between. Baijabai 
and her sons on the one hand and the 
accused on the other with regard to the 
open land in front of their houses, 


3. On October 7, 1972 at about 7,45 
pm., Shrimati Baijabai (P.W. 8) return- 
ed home from the field. Her she~buffalow 
browsed the vegetable creepers of Jaija- 
bai, Accused 3 picked up a quarrel with 
Baijabai. Some sharp words were ex- 
changed between these two women, At 
this juncture, Tatya, accused 2, who was 
present at the door of his premises, ask- 
ed Baijabai to -hold her tongue. He and 
accused 4 were carrying sticks, while 
the appellant (accused 1) was armed with 
an axe, Just at this juncture, Devidas 
deceased returned home, He questioned 
Tatya, accused 2, why he was quarrel- 
ing with his mother? The appellant then 
suddenly surged ahead and gave three 
blows to Devidas, two with the blunt 
side and one with the sharp side of the 
weapon on the head. Accused 2 and 4, 
also used their sticks against the deceas~ 
ed, Ananda (P.W. 9) came to the rescue 
of his brother, but the appellant hit him 
with the axe, while his companions as- 
saulted him with sticks. The mother of 
the deceased tried to intervene; the as- 
sailants dealt blows to her also, On re- 
ceiving the blows dealt by the appel- 
lant, Devidas dropped. dead at the spot. 
Ananda also fell unconscious. Baijabai 
also went into a swoon, The assailants 
then bolted away. 


4. On the basis of the testimony ren- 
dered by the injured witnesses, namely, 
Smt. Baijabai (P.W. 8), Ananda (P.W. 9) 
and Jaiwanta (P.W. 10), both the courts 
below have found the appellant guilty 
of murder. . 


5. Before us, Mrs. Sunanda Bhan- 
dare, learned counsel for the appellant, 
has drawn our attention to the observa- 
tion of the High Court which is to the 
effect, that “it is clear from the medical 
evidence and other evidence discussed 


in the foregoing paragraphs that he 
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(appellant) has far exceeded the limits 


of his right of private defence’, On the 


basis of this observation, it is urged 
that the case of the appellant was cover~ 
ed by Exception 2 to 5. 300, Penal Code. 
In the alternative, it is submitted that 
the circumstances disclose that the 
quarrel had erupted suddenly and that 


the injuries were inflicted by the appel~. 


lant in the heat of passion without pre- 
meditation during a sudden fight, and, 
as such, he was entitled to the benefit 
of Exception 4 to S. 300, In either case—~ 
proceeds the argument—the offence com~ 
mitted by the appellant was one under 
S. 304, Part I, and not under Sec, 302, 
Penal Code, 


6. We do not think much can be 


made out of the stray observation of the’ 


High Court that the appellant had far 
exceeded his right of private defence! 
The circumstances of the case disclose 
that no right of private defence, either 
of person or of property, had ever ac- 
crued to the appellant, 
was unarmed, Exception 2 can have no 
application. It is true that some of the 
conditions for the applicability of Ex- 
ception 4 to S, 300 exist here, but not 
all, The quarrel had broken out sudden- 
ly, but there was no sudden fight be- 
tween the deceased and the appellant. 
‘Fight’ postulates a bilateral transaction 
in which biows are exchanged. The de- 
ceased was unarmed. He did not cause 
any injury to the appellant or his com~ 
panions, Furthermore, no less than three 
fatal injuries were inflicted by the ap- 
pellant with an axe, which is a formid- 
able weapon on the unarmed victim. 
Appellant is therefore, not entitled to 
the benefit of Exception 4, either, 


7. We, therefore, think that he has 
been rightly convicted under S, 302, 
Penal Code. The fact that the crime was 
unpremeditated, has been taken into 
account in mitigation of the sentence. 
We find no good ground to interfere 
with the conviction of the appellant. 
The appeal is accordingly dismissed. 


Appeal dismissed, 


The deceased. 


A.LR. 
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V. R. KRISHNA IYER, - 
N. L. UNTWALIA, P. S. KAILASAM, JJ. 

Shri H. D. Vashishta, Appellant v. M/s. 
Glaxo Laboratories (L) (P.) Ltd., Respon- 
-dent. 

i Civil Appeal No. 2035 of 1977, D/- 8-11 
977. 

Civil P. C. (5 of 1908), O. 6, R. 2 — 
Material facts constituting cause of action 
not averred in plaint — Suit must fail. 

In a suit for setting aside dismissal of 
an employee as illegal and contrary to the 
Standing Orders applicable to the industry 


‘the material facts necessary to constitute 


a cause of action about the illegality of 
the dismissal had not been averred in the 
plaint, There was no averment to the 
effect that the past record of the worker 
had not been considered while making 
the order of dismissal. 


Held, the suit is liable to be dismissed. 

(Para 1) 

Anno: AIR Comm., C. P. C. (9th Edn. ), 
O. 6, R. 2, Notes 1 and 3. 


KRISHNA IYER, J.:—— This is an ap- 
peal by special leave where the High 
Court has dismissed the suit of a work- 
man who was dismissed by his employer, 
the respondent. ~The case put forward by 
the appellant in his plaint was that his 
dismissal was illegal and contrary to the 
Model: Standing Orders which were ap- 
plicable to this industry. Without going 
into the question as to the maintainability 
of the suit, the High Court dismissed the 
appeal on the short point that the mate- 
rial facts necessary to constitute a cause 
of action about the illegality of the dis- 
missal had not been averred in the plaint. 
More specifically, the High Court pointed 
out that there was no averment to the 
effect that the past record of the worker 
had not been considered while making 
the order of dismissal. This is the basic 
contention relied upon by the appellant 
to demolish the dismissal order. Shri 
Jain appearing for the appellant has 
taken us through the plaint averments 
and other connected proceedings. We 
are satisfied that this plea that the past 
record of the employee has not been con- 
sidered while dismissing the appeal has 
not been averred at all. On this alone 
the suit must fail. We do not go into the 


question, even as the High Court does: not, 


Assuming arguendo that such a suit is 
maintainable — we make it again cle 
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whether the suit is maintainable in k 
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that we do not decide in favour of the 
appellant on this point but leave it open 
for the time being —— the lack of a mate- 
rial fact in the averments in the plaint is 
sufficient to dismiss the suit as not dis- 
closing a cause of action. This is pre- 
cisely what the High Court has done. We 
agree. Therefore we dismiss the appeal. 


2 At the end of the arguments, on a 
suggestion from the Court, counsel for the 
respondent has agreed that his client 
would make an ex gratia payment sf 
Rs. 5,000/- having regard to the overe!l 
circumstances of the case. This sum will 
be paid within three weeks from today 
to the counsel for the appellant. We r2- 
cord this fact and direct the parties to 
bear their own costs throughout. 


Appeal dismissed. 
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(From: Bombay)* 
Y. V. CHANDRACHUD, C, Jue 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Ganesh Bhavan Patel and another, Ap~ 
pellants v. State of Maharashtra, Respon< 
dent. 


Criminal Appeal No. 64 of 1974, Ci- 
18-10-1978. 


(A) Criminal P. C. (2 of 1974), Ss. 378, 
354 — Appeal against acquittal — Re- 
assessment of evidence — Permissibility 
-- Prosecution story, redolent of doubt 
— Conviction of accused — Justification 
— Criminal Appeal No. 1492 of 1970, D/- 
2/4-12-1972 (Bom), Reversed. 


Although in an appeal from an order of 
acquittal the powers of the High Court to 
reassess the evidence and reach its own 
conclusions are as extensive as in an p- 
peal against an order of conviction, yet, 
as a rule of prudence, it should “alweys 
give proper weight and consideration to 
such matters as (1) the views of the trial 
Judge as to the credibility of the wit- 
nesses; (2) the presumption of innocence 
in favour of the accused, a presumption 
certainly not weakened by the fact that 
he has been acquitted at the trial; (3) the 
right of the accused to the benefit of eny 
doubt; and (4) the slowness of an appel- 
late Court in disturbing a finding of fact 


*(Criminal Appeal No. 1492 of 1970, D/- 
2/4-12-1972 (Bom)). 


KV/KV/E696/78/SSG 


G. B. Patel v. State of Maharashtra 


S.C. 135 


arrived at by a Judge who had the ad- 
vantage of seeing the witnesses.” Where 
two reasonable conclusions can be drawn 
on the evidence on record, the High 
Court should as a matter of judicial 
caution, refrain from interfering with the 
order of acquittal recorded by the Court 
below. In other words, if the main 
grounds on which the Court below has 
based its order acquitting the accused, are 
reasonable and plausible, and cannot be 
entirely and effectively dislodged or 
demolished, the High Court should not 
disturb the acquittal. AIR 1934 PC 227 
(2), Foll. (Para 13), 


Where in prosecution for offence of 
murder, the evidence of material prosecu- 
tion witnesses were found to be unsafe to 
be acted upon, when considered in the 
light of the all-pervading circumstance 
that there was inordinate delay in record- 
ing informer's statement (on the basis of 
which the “F. I. R. was registered) and 
further delay in recording the statements 
of material witnesses, in view of these 
circumstances it could be said that the 
prosecution story was conceived and con- 
structed after a good deal of deliberation 
and delay in a shady setting, highly re- 
dolent of doubts and suspicion. If in ap- 
peal against acquittal of accused in such 
a case, the all vitiating circumstances had 
not been effectively dispelled by the High 
Court except by a blind acceptance of the 
ipse dixit of the Sub-Inspector concerned 
in preference to the testimony of the 
informer, the conviction of the accused 
by the High Court was not justified. Cri- 
minal Appeal No. 1492 of 1970, D/- 2/4-12- 
1972 (Bom), Reversed. (Paras 47, 49) 

Anno: AIR Comm., Cr. P. C. (7th Edn.), 
S. 378, Notes 2, 11 and S. 354, N. 6. 

(B) Criminal P. C. (2 of 1974), S. 161 — 
Recording of Statements —~ Delay in — 
Effect of — Duty of Investigator — Cri- 
minal Appeal No. 1492 of 1970, D/- 2/4-12- 
1972 (Bom), Reversed. 


Delay of a few hours, simpliciter, in re- 
cording the statements of eye-witnesses 
may not, by itself, amount to a serious 
infirmity in the prosecution case. But it 
may assume such a character if there are 
concomitant circumstances to suggest that 
the investigator was deliberately mark- 
ing time with a view to decide about the 
shape to be given to the case and the eye- 
witnesses to be introduced. Thus under 
the facts and circumstances of the case 
delay in recording the statements of the 
material witnesses, casts a cloud of suspi- 
cion on the credibility of the entire warp 
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and woof of the prosecution story. Crimi- 
nal Appeal No. 1492 of 1970, D/- 2/4-12- 
1972 (Bom), Reversed. (Paras 15, 29) 


Normally, in a case where the commis- 
sion of the crime is alleged to have been 
seen by witnesses who are easily available, 
a prudent investigator would give to the 
examination of such witnesses precedence 
over the evidence of other witnesses. 

(Para 18) 


Anno: AIR Comm., Cr. P. C. (7th Edn,), 
S. 161, N. 6. 


(C) Criminal P., C. (2 of 1974), S. 154 — 
Information about commission of cogniza~- 
ble offence — S. I. incharge of Police 
Station must record it in accordance with 
S. 154 — Inordinate delay in registration 
of F. I. R. — Prosecution story rendered 
suspicious —- Criminal Appeal No. 1492 of 
1970, D/~ 2/4-12-1972 (Bom), Reversed. 

(Paras 27, 29) 


Anno: AIR Comm., Cr. P. C. (7th Edn.), 
S. 154, Notes 5, 9. 


(D) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Evidence re- 
garding time of recording statement of 
witness (labour boy) — Merely because 
witness was labourer it could not be said 
that he had no sense of time. (Para 28) 


Anno: AIR Manual (8rd Edn.), Evi. Act, 
S. 3, N. 32. 


Cases Referred: Chronological Paras 
AIR 1934 PC 227 (2): 36 Cri LJ 786 13 


Mr. S. 8S. Javali, Advocate (Amicus 
Curiae) (for No. 1) and Mr. N. H. Hingo- 
rani and Mrs. K. Hingorani, Advocates 
(for No. 2), for Appellants; Mr. H. R. 
Khanna Advocate and Mr. M. N. Shroff 
Advocate, for Respondent. 


R. S. SARKARIA, J.:-—— This appeal is 
directed against a judgment, dated De~ 
cember 2/4, 1972, of the High Court of 
Bombay, whereby it converted the ac- 
quittal of the appellants herein, into a 
conviction under S. 302 read with S. 34, 
LPC. 


2. According to the prosecution, Damji 
had illicit relations with Smt. Bachibai, 
wife of Dana Ravji Patel, appellant, who 
was original accused No. 1 at the trial. 
Dana was aware of these relations, and 
about two to four months before the oc- 
currence, he had threatened to kill the 
deceased. Damji deceased, along with his 
wife and daughter, was living in a room in 
Building No. 3, Bhaveshwar Nagar, Ghat~ 
kopar, Bombay. 

3. On November 29, 1969, at about 
7 p. m. the deceased was returning home 


G. B. Patel v. State of Maharashtra (Sarkaria J.) « 


ALR. 


on his bicycle. When he entered the lane 
adjacent to the said Building No. 3, both 
the appellant assaulted him with knives. 
Pramila (P. W. 2), aged about 13 years, 
the daughter of the deceased, was sitting 
on a charpoy in the compound of Build- 
ing No. 3. This compound is enclosed by 
a wall and is close to the lane. Another 
girl, named Kuvarbai (P. W. 5), also aged 
13 years was sitting on the Otla nearby. 
On being attacked, the deceased cried out: 
‘Bachao Bachao’. On hearing this, Pra- 
mila got up and ran to the place of oc- 
currence. On coming out of the com~« 
pound gate, she saw both the appellants 
causing injuries with knives to the de- 
ceased who was then lying on the ground. 
His legs were in the gutter and the rest 
of the body on the road. Pramila asked 
the assailants as to why they were as« 
saulting her father. The appellant Ganesh 
thereupon brandished his knife and under 
pain of death, threatened her to go away, 
Pramila then raised a hue and cry, on 
hearing which, Welji Harkha (P. W. 3), a 
Contractor, who was going in his car to 
his office in a nearby building, was at- 
tracted to the spot. Welji stopped his car 
and immediately proceeded towards the 
scene of occurrence. On his approach, 
Dana, appellant ran away carrying the 
knife with him, but Ganesh appellant was 
still there dealing blows to the deceased. 
Welji caught hold of Ganesh by his shirt, 
slapped and upbraided him as to why he 
was assaulting the deceased. Ganesh got 
himself released from Welji’s grip and 
ran away in the same direction in which 
his companion had gone. Welji then went 
to his office in the hind street. His son, 
Mohan was there. A large number of 
other persons were also there. He did 
not whisper even a word about the oc- 
currence to any of them, not even to his 
son, Mohan. At his request, his son 
Mohan, drove -him in the car to his re- 
sidence. 

4. At the spot, Kuvarbai (P. W. 5), on 
seeing the appellant assaulting the de- 
ceased, ran to the residential room of the 
deceased and informed his wife, Santuk- 
bai (P. W. 6). Thereupon, Santukbai 
rushed to the place of occurrence and 
found her husband lying in a pool of 
blood. She, also, saw her daughter, Pra- 
mila, standing there. Pramila and San- 
tukbai, both pulled out the deceased from 
the gutter to the road. Pramila then ran 
to her uncle, Kanjibhai (P. W. 7), who 
was residing in the vicinity, and informed 
him about the incident. Pramila return- 
ed to the spot aloig with Kanjibhai. By 
that time, one Ravji (P, W. 1), who had 
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been bethrothed to Pramila, had come to 
the spot. He learned from Santukbai and 
Pramila all about the occurrence. At 
about 7.30 p. m., Constable Shinde 


(P. W. 20), along with a Head Constable. 


and another Constable, who were an 
Patrol duty, came to the scene. Shince 
learnt from the persons present at the 
spot how the deceased had been assaulted 
with knives. Shinde and Ravji then put 
the deceased in a taxi and took him -o 
Police Station, Ghatkopar. Shinde in- 
formed the Police Sub-Inspector Patil 
(P. W. 21), who was incharge of the Polize 
Station at that time. The deceased was 
then taken to the Sion Hospital by an- 
other Police Constable. Shinde and Ravji 
accompanied the deceased. On reaching 
the Hospital, the doctor declared the d2- 
ceased dead. At about 8.30 p.m., Ravji 
and Shinde returned to the Police Sta- 
tion. The Sub-Inspector then record2d 
Ravji’s statement and registered a case 
under S. 302 read with S. 34, I. P. C. 


5. The Investigation was started dy 
Inspector Tipnis (P. W. 24). Accompaniad 
by Sub-Inspector Pathak (P. W. 22) and 
S. I. Patil, the Inspector went to the Hos- 
pital. He learnt that Ganesh had bean 
admitted to Hospital for treatment of the 
injuries sustained by him. There, the 
investigator arrested Ganesh and inter- 
rogated him. He also seized a blocd- 
stained Chaddi (Ex. 52) from the person 
of Ganesh and prepared a Panchnama in 
this connection. Thereafter, the Polce 
Officers went to the house of Dana, zp- 
pellant, who had been arrested earlier at 
10.45 p. m. by Constable Shinde (P. W. £0). 
Under a Panchnama (Ex. 44), the police 
seized blood-stained clothes of Dana, 
They were produced by his wife, Bachi- 
bai (P. W. 12). 


6. The prosecution case further is 
that Dana appellant produced two knives 
(Ex. 17 and Ex. 27) and some blood- 
stained clothes which were seized by ~he 
police under a Panchnama (Ex. 44). . 


7. At the trial, the plea of the appel- 
lants was one of denial of the prosecu- 
tion case. Dana appellant, however, 
admitted that there were improper rela- 
tions between his wife and the deceased. 
His story: was that on the date of che 
incident at about 7 p.m., when he’ was 
proceeding along the road in front of 
Building No. 3, the deceased came from 
behind on a bicycle and slapped him on 
the neck. The deceased then left his 
bicycle near the gate of the compotnd 
of Building No, 3, took a knife and zot 
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hold of Dana to strike him. When Dana 
was struggling to get out of the clutches 
of the deceased, the latter attempted to 
stab the former. But the blow attempt- 
ed by the deceased, missed its aim and 
grazed past the appellant’s right arm, 
causing only a scratch. The deceased 
then attempted another knife blow on 
the chest of Dana, but Ganesh intervened 
and came to the rescue of Dana. In the 
meanwhile, the second blow attempted | 
by the deceased landed on the left 
shoulder of Dana, causing an injury. 
Dana then got free and ran away in the 
direction of Kailash Nagar. 

8. Ganesh told, more or less, the same 
story. His version was that he had seen 
the deceased coming and giving a slap 
from behind on the neck of Dana. On 
seeing this, he went to the rescue of 
Dana. By that time, the deceased had 
already caused a stab wound on the left 
shoulder of Dana. While grappling with 
the deceased, he (Ganesh) also received 
cuts on his fingers from the knife held 
by the deceased. Ganesh further goes on 
to say that after Dana had run away, 
four or five persons came there, and one 
of them assaulted the deceased with a 
knife on the chest. When this scuffle 
between the deceased and the stranger 
assailant started, the appellant ran away 
to the house of .Dana and advised his 
father to arrange for medical aid to 
Dana, ' . : 

9. The learned Additional Sessions 
Judge who tried the case, dishelieved the 
alleged eye-witnesses on account of a 
number of infirmities from which their 
evidence suffers. 

10. On appeal, the High Court re- 
examined the evidence and came to the 
conclusion that the infirmities noticed by 
the Trial Court did not constitute good 
grounds ‘for rejecting the evidence of the 
eye-witnesses. In the result, the High 
Court reversed the acquittal and convict- 
ed both the accused under S. 302 read 
with S. 34, Penal Code, and sentenced 


each of them to undergo imprisonment 
for life, ; 


11. Hence, this appeal. 

12. The main-stay of the prosecution 
consisted of the testimony of Pramila 
(P. W. 2), Welji Harkha (P. W. 3) and 
Kuvarbai (P. W. 5) who claimed to be 
eye-witnesses of the occurrence. Then, 
there was another set of witnesses who 
claimed to have reached the scene of 
crime soon after its commission, when 
the deceased was still lying injured at 
the spot, These are Santukbai (P. W. 6), 
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Kanjibhai (P. W. 7), Ravji (P. W. 1) and 
constable Shinde (P. W. 20). 

13. The dictum of the Privy Council 
in Sheo Swarup v. Emperor, (AIR 1934 
PC 227 (2): 61 Ind App 398) and a bead- 
roll of decisions of this Court have firmly 
established the position that although 
in an appeal from an order of acquittal 
the powers of the High Court to reassess 
the evidence and reach its own conclu- 
sions are as extensive as in an appeal 
against an order of conviction, yet, as a 
rule of prudence, it should to use the 
words of Lord Russel of Killowen — 
“always give proper weight and consi- 
deration to such matters as (1) the views 
of the Trial Judge as to the credibility 
of the witnesses; (2) the presumption of 
innocence in favour of the accused, a 
presumption certainly not weakened by 
the fact that he has been acquitted at 
the trial; (3) the right of the accused to 
the benefit of any doubt; and (4) . the 
slowness of an appellate Court in dis- 
turbing a finding of fact arrived at by 
a Judge who had the advantage of see- 
ing the witnesses.” Where two reason- 
able conclusions can be drawn on the 
evidence on record, the High Court 
should, as a matter of judicial caution, 
refrain from interfering with the order 
of acquittal recorded by the Court below. 
In other words, if the main grounds on 
which the Court below has based its order 
acquitting the accused, are reasonable 
and plausible, and cannot be entirely and 
effectively dislodged or demolished, the 
High Court should not disturb the ac- 
quittal, 


14. Keeping in mind these principles, 
with the aid of Shri Javali, amicus curiae 
for appellant No. 2, we have carefully 
examined the evidence of all the material 
witnesses and also the sudaments of the 
Courts below. 


15. As noted by the Trial Court, one 
unusual feature which projects its shadow 
on the evidence of P. Ws, Welji, Pramila 
and Kuvarbai and casts a serious doubt 
about their being eye-witnesses of the 
occurrence, is the undue delay on the 
part of the investigating officer in record- 
ing their statements. Although these 
witnesses were or could be available for 
examination when the investigating offi- 
cer visited the scene of occurrence. or 
soon thereafter, their statements under 
S. 161 Cr. P. C. were recorded on the 
following day. Welji (P. W. 3) was exa- 
mined at 8 am., Pramila at 915 or 
9.30 am., and Kuvarbai at 1 pm. Delay. 
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of a few hours, simpliciter, in recording 
the statements of eye-witnesses may not, 
by itself, amount to a serious infirmity 
in the prosecution case. But it may 
assume such a character if there are con- 
comitant circumstances to suggest that 
the investigator was deliberately marking 
time with a view to decide about the 
shape to be given to the case and the 
eye-witnesses to be introduced. A catena 
of circumstances which lend such signi- 
ficance to this delay, exists in the instant 
tase, 


16. The first of these circumstances 
is that no F.I.R. appears to have been 
recorded in this case before 3 am., of 
the morning of the 30th November. The 
prosecution have treated the statement of 
Ravji, recorded in the course of investi- 
gation, as the F.LR. Police Sub-Inspector 
Patil who was in-charge of the Police 
Station at the relevant time, wanted to 
have it believed that he had recorded 
this statement of Ravji at 8.30 pm. on 
the 29th November. But no less a wit- 
ness than Ravji, himself, gave a direct 
lie to Patil on this point. Ravji testified 
in unmistakable terms that his statement 
was recorded in the Police Station at 
12 midnight or 1 am. after the comple- 
tion of the Panchnama of the scene of 
offence, This Panchnama, according to 
the prosecution, was completed by the 
investigators at 12.15 am, and imme- 
diately thereafter, the Panchnama in 
regard to the production of the blood~ 
stained clothes of accused 1 was prepared 
and completed at about 1245 am. Ravji 
further stated that he might have signed 
his statement recorded -by the Police, 
at 3 am. 

17. The Trial Court accepted the evid- 
ence of Ravji in as much as he stated 
that his statement — which was treated 
as F.LR. — was recorded by the police 
between 12 ‘midnight and T am. and was 
completed when he signed it at about 
3 am. The learned Judges of the High 
Court have disbelieved Ravji on this 
point, for the reason that he is a “labour 
boy” about 18 years old, having “no 
sense of time,” and have preferred to 
accept the ipse dixit of S. I Patil that 
Ravji’s statement was recorded at 8.30 
pm. With respect, the reasons given 
by the High Court for brushing aside the 
testimony of Ravji on this point, appear 
to us, manifestly unsustainable. The 
very fact that Ravji was a “labour boy”, 
aged about 18, far from being a reason 
for doubting his veracity on this point, 
was a guarantee of the-truth of his ver- 
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sion. He was an unsophisticated witness 
who was not fully aware of or boasted 
about the twists and distortions introduced 
by the investigating officer. He therefore 
unwittingly blurted out the truth on this 
point. As against him, S.I. Patil, besides 
being highly interested in the prosecu- 
tion, was supposed to be aware that :n 
order a statement should be treated as 
F.LR., it must be recorded first in poiat 
of time before the commencement of in« 
vestigation. 

18. In this connection, the second cir 
cumstance, which enhances the poten- 
tiality of this delay as a factor under- 
mining the prosecution case, is the orcer 
of priority or sequence in which the m- 
vestigating officer recorded the state- 
ments of witnesses. Normally, in a 
case where the commission of the crime 
is alleged to have been seen by witnesses 
who are easily available, a prudent in- 
vestigator would give to the examination 
of such witnesses precedence over fhe 
evidence of other witnesses. Here, the 
natural order of priorities seems to heve 
been reversed. The investigating officer 
first recorded the statement of Ravii, in 
all probability, between 12.45 and 3 am, 
on the 30th, of Constable Shinde at 4 am. 
and thereafter of Welii, Kanjibhai (P. W. 
7) Santukbai (P. W. 6), Pramila, end 
Kuvarbai, between 8 a.m. and 1 pm. 

19. The investigating officers made a 
futile attempt to explain away their 
conduct in not promptly recording che 
statements of the alleged eye-witness. 
Inspector Tipnis and  Sub-Inspector 
Pathak stated that after the completion 
of the panchnamas at the spot, they made 
efforts to contact the material witnesses, 
including Pramila, Santukbai and Kuvar- 
bai. Santukbai was actually questioned 
by the investigating officers, but they did 
hot then record her statement, becaise 
she was in an anguished state of mnd 
and was wailing. 


20. With regard to Pramila and Kuvar- 
bai, the investigators said that these 
girls were then asleep, and therefcre, 
they did not think it proper to disturb 
them. Inspector Tipnis tried to give an 
additional reason for delaying the eza- 
mination of these witnesses till the follcw~ 
ing day. He stated that he did not want 
the girls and the women-folk to be pre- 
sent in the Police Station at that hour 
‘of the night. The Trial Judge rejected 
this explanation, and we think righcly. 
Santukbai herself had knocked the tot- 
tom out of these “explanations.” She 
stated that she was questioned by the in- 
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vestigating officers during the night and 
she had answered all their questions. 
Even if she was then in a state of anguish, 
it is not understandable why the answers 
given by her to the questions of the in~ 
vestigating officer, were not recorded. If 
she answered those questions, which 
even according to S. I. Pathak she did, 
it could not be said that she was not in 
a position to make a statement. 


21. Ravji (P. W. 1) further falsified 
the ‘explanations’ given by the investi- 
gating officers. He stated that Pramila, 
Kuvarbai and Santukbai, all the three 
were actually called out and questioned 
during the night, by the investigating 
officers. : 

22. If the untruth of any aspect of 
these explanations remained in the 
penumbral zone, hidden from judicial 
scrutiny, the same was fully exposed by 
Constable Kakde (P, W, 18) of this very 
Police Station. 

23. In cross-examination, Kakde let 
the cat out of the bag in as much as he 
stated that about 2.30 am. he had seen 
P. Ws. Pramila, Kuvarbai, Santukbai, 
Kanjibai and Ravji in the Police Station. 


24. A third circumstance to be noted 
in the context, which enhances the suspi- 
cion about Welji, Pramila and Kuvarbai 
having been introduced as ‘eye-witnesses’ 
at a late stage of the case, is, that their 
names as such witnesses were not men- 
tioned anywhere in the investigation re- 
cord before the morning of the 30th 
November. In this connection, it may be 
mentioned that Ravji and Shinde reached 
the scene of crime soon after its com- 
mission. Ravji came a few moments 
earlier than Constable Shinde. Darji 
was then alive and lay injured at the 
spot. It was Constable Shinde who, ac- 
companied by Ravji, removed the injured 
in a taxi, first to the Police Station and 
from there to the Sion Hospital. 

25, At the trial, Shinde stated that 
on. reaching the Police Station, he had 
reported “the matter” to S.L Patil who 
was incharge of the Police Station. 
Shinde did not say that he had mentioned 
the names of the assailants of Damji or 
of the witnesses to the Sub-Inspector of 
this occasion. Further, Shinde did not 
vouch that Ravji had made any report- 
about the incident to S.I. Patil, 

26. SI. Patil (P. W. 21) also, did not 
say that Shinde had told him that Damji 
had been, according to his information 
assaulted by the accused, Ganesh and 
Dana. Nor did Patil. say that Shinde 
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had mentioned the names of the witnesses 
of the occurrence. All that Patil stated 
on this point was that at about 7.30 am., 
Constable Shinde came to the Police 
Station and informed the witness that 
one person who had been assaulted by 
two others with knives, was lying injured 
in a Taxi outside, and that he was ac- 
companied by Ravji. In variance with 
Shinde’s version, however, S.I. Patil 
stated that he had questioned Ravji on 
this occasion and the latter told him that 
Damji had been assaulted with knives by 
Ganesh and Dana accused. Ravji direct- 
ly contradicted S.I. Patil on this point, 
and stated that on this occasion he was 
not at all questioned by S.I. Patil; nor 
did the witness himself give any infor- 
mation about the incident to the Sub- 
Inspector. Ravji had no motive to tell 
a lie on this point. He was a “would-be” 
son-in-law of the deceased. He was in 
no way hostile to the prosecution.” On 
the contrary, he was playing the active 
role of a “complainant” in this case. The 
Trial Court was, fully justified in accept~ 
ing his testimony on this point, in pre- 
ference to the bare oral word of S.I 
Patil, particularly, when Raviji’s version 
was, and Patil’s was not, consistent with 
the surrounding circumstances and pro~ 
babilities of the case. 


27. The most important of these cir- 
cumstances is the conduct of S.I Patil in 
not recording that “first information” 
allegedly given by Shinde and Ravji on 
that occasion. S.I. Patil admitted that 
he did not record the information given 
to him by Shinde and Ravji about the 
occurrence, on that occasion. The infor- 
mation, which he then received, was 
about the commission -of a- cognizable 
offence. It was, therefore, the duty: of 
S.I. Patil (who was incharge of the Police 
Station) to record it in accordance with 
the provisions of S. 154 Cr. P. C.; but he 
did not do so. The explanation given by 
him was that it was the practice of this 
Police Station not to record such informa- 
tion until a message was received from 
the Hospital with regard to the condition 
of the injured person. This explanation 
of Patil’s failure to do what was his sta- 
tutory duty, was mere moonshine and 
was rightly repelled by the learned trial 
Judge. 

28. It will bear repetition that the 
learned Judges of the High Court have 
disbelieved Ravji and accepted S.I. Patil’s 
bare word of mouth, both with regard 
to the time of recording Ravji’s statement 
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and Ravji’s having informed Patil in the 
Police Station at 7.30 p.m. about the ac~ 
cused being the assailants of the deceased, 
when Ravji and Shinde took the injured 
there in a taxi. As noticed already, one 
of the reasons given by the High Court 
for rejecting Raviji’s testimony on this 
point, is that he was a mere labour boy 
having no sense of time.. With respect, 
this reason appears to us manifestly un- 
sound. Labourers, masons and artisans 
who work on daily wages for fixed hours, 
have an acute sense of time. There was 
nothing indefinite or unbelievable in 
Ravji’s version to the effect that his state- 
ment was recorded by the Police Sub- 
Inspector between 12 midnight and 1 a.m., 
while his signature was obtained on that 
statement probably at 3 am. No ques- 
tion was put to him to test his “sense of 
time”. Nor was any attempt made in 
re-examination to elicit a clarification, 
if one was needed, with a view to recon- 
cile this version of the witness with that 
of the prosecution case, as laid by S.L 
Patil, about the time of recording Ravii’s 
statement, treated as the F.LR. 


29.. Thus considered in the light of 
the surrounding circumstances, this in- 
ordinate delay in registration of thel 
‘F.LR.’ and further delay in recording 
the statements of the material witnesses, 
casts a cloud. of suspicion on the credi- 
bility of the entire warp and woof of 
the prosecution story. 


30. Keeping in mind this all-clouding 
infirmity, the trial Judge scrutinised the 
evidence of the witnesses. ` 
- 31. The first infirmity noted by the 
Trial Judge in regard to Pramila’s evid- 
ence was that her name or her presence 
at the scene of offence was not 
mentioned in the record of the investiga- 
tion till 9.15 or 9.30 a.m. of the 30th 
November. Even ..Welji in his police 
statement recorded at about 8 am. on 
the 30th November, did not mention 
Pramila’s name or her presence at the 
scene of offence. Constable Shinde, 
while reporting to S.I. Patil at the Police 
Station at about 7.30 p.m., did not men- 
tion either the names of.the accused or 
the eye-witnesses. Even in his state- 
ment before the police alleged to have 
been recorded at about 4 am., Shinde 
did not mention that he had got the in- 
formation from Pramila or that Pramila 
was present on the spot, when he reach- 
ed there. ; 

- 32. Apart from the vitiating circum- 
stance that Pramila, the 13 year old 
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daughter of the deceased, was introduced 
by the investigator as a witness as lats 
as 9.15 am. on the following day, th2 
Trial Judge noted that her conduct ws 
unnatural and inconsistent with her being 
an eye-witness. Pramila admitted in un- 
mistakable terms that on seeing accusel 
2 assaulting her father, she did not imme 
diately raise an alarm, she simply stated 
that on reaching the spot she asked the 
accused why he was assaulting her 
father. The accused then pointed hs 
knife towards her and asked her to go 
away otherwise she would be killed. It 
was at this stage, that she raised the ouz~ 
cry: ‘Bachao Bachao’, on hearing which, 
Welji Harka came to the spot. The Trial 
Judge who had the occasion to observe 
the demeanour of Pramila in the witnéss« 
box, thought this conduct on her pact 
was very unnatural because the normel, 
instinctive reaction of such a child on 
seeing her parent being attacked, shoud 
have been to raise an instant alarm zo 
attract the inhabitants of the locality for 
help; and her shouting ‘Bachao Bachao’ — 
as she alleges —-. at a stage when the 
assault on her- father was over,- was 
“very artificial” and appeared to have 
been introduced only for making Welji’s 
version that he was attracted by such 
shouts to the spot, plausible, 


33. The third circumstance which in 
the opinion of the Trial Judge, throws a 
cloud on the veracity of Pramila’s evid- 
ence, was this. The occurrence took 
place at about 7 p.m. which was not an 
unusual hour, in an inhabited locali-y, 
there being several big residential build- 
ings in the vicinity, each having numer- 
ous one-room tenements. Building No. 3, 
in a room of which Pramila lived with 
her parents, had three storeys, and each 
storey had 10 or 12 rooms, each rocm 
being in the occupation of. a different 
family. The lane must have been fre- 
quented at that hour by the numercus 
residents of the locality or passers-by, 
If there was any out-cry by the victim 
or alarm by Pramila, a large number of 
persons should have been attracted to 
the scene of occurrence. But, according 
to Pramila and Santukbai, even after the 
attack was over, only two or three 
strangers came there, who helped them 
in pulling out the deceased from ‘the 
gutter. According to Ravji, the number 
of the persons, who had collected there, 
was four or five. None of those indepen- 
dent witnesses whose attraction to the 


spot was probable or whose collecting 
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on the scene immediately after the occur- 
rence was admitted, was examined by 
the prosecution. Pramila’s version that 
none other came on the scene of occur- 
rence, excepting Welji and Kuvarbai, 
was improbable. 


34. The fourth infirmity noted by the 
Trial Court was that Pramila was a 
highly interested witness and the amen- 
ability to tutoring of a girl of such ten- 
der age, cannot be ruled out. . 


35. The Trial Judge further pointed 
out several contradictions between what 
she stated at the trial and what she had 
earlier stated in the Committal Court. 
These contradictions related to, (a) whe- 
ther accused 1 had run away and accu- 
sed 2 alone was at the spot stabbing the 
deceased when Welji came; (b) whether 
Kuvarbai was sitting on that very cot on 
which Pramila was sitting, or was sitting 
at some distance on an Otla when the 
shouts of ‘Bachao Bachao’ were heard 
from the scene of occurrence; and (c) 
whether Santukbai, her mother came to 
the spot alone or whether she was then 
accompanied. by Pramila, and whether 
it was after the arrival of Santukbai, that 
Pramila went from the spot to fetch her 
uncle, Kanjibhai. 

36. As regards the evidence of Kuvar- 
bai (P. W. 5), the learned trial Judge 
reasoned that “if Pramila’s presence it- 
self at the scene of crime was doubtful, 
there was hardly anything that this girl 
(Kuvarbai) would corroborate with re- 
gard to what Pramila had said.” He 
again stressed that Kuvarbai’s statement 
was recorded by the police after a delay 
of 40 hours and no satisfactory explana- 
tion of this delay was coming forth. He 
further noted that Kuvarbai, also, was a 
child hardly 13 or 14 year old, and the 
possibility of her having been tutored 
could not be ruled out. He further rea- 
soned that Kuvarbai had, according to 
her own admission, seen the incident for 
a brief moment over the compound wall 
from a distance of about 24 or 25 feet. 
It was 7 p.m. and the month was Novem- 
ber. There was no natural light at that 
time. The street lamp, which was then 
on, was at a distance of about 35 feet 
from the spot and the lamp-post was, 
according to the evidence of Ramrao 
Jadhav (P. W. 4), 25 feet high. According 
to Pramila, she caught only a momen- 
tary glimpse of the backs of the assail- 
ants. She never saw their faces. She 
could not describe the colour or the kind 
of the clothes that the assailants were 
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wearing, although she claimed to have 
seen. them assaulting with knives. 
could not, however, say whether the 
knives were big or small. 

37. Taking into consideration all these 
factors, the learned trial Judge conclud- 
ed — and in our opinion, rightly — that 
the chances. of her “identifying clearly 
and without mistake, the two. assailants as 
the two accused before the. Court, appears 
to be rather meagre.” A. further reason 
given by the trial Judge for doubting 
Kuvarbai’s veracity was that in her 
statement before the police, she did not 
mention accused 2 at all. Being a mate~ 
rial omission, it amounted to a contradic~ 
tion. 

38. The last. two infirmities noted by 
the trial Judge in Kuvarbai’s evidence 
were weighty and could not be. lightly 
overlooked. 


39. We now come to: the evidence of 
Welji Harkha (P. W. 3). The story told 
by him at the trial was that he was 
returning in his car, driven by himself, 
from the Municipal Garden on: the Tilak 
Road, where he had gone, as usual, to 

- hear a discourse: on the Geeta. The wit- 

ness was proceeding towards his office 
situated in Bhaveshwar Nagar, Building 
No. 3. in the third street, on Mahatma 
Gandhi Road. When he in his. car came 
in front of the residence of Damji in 
Building No, 3, he heard. Pramila shout- 
ing ‘Bachao Bachao’. The witness stop- 
ped. By the time he stopped his, car and 
alighted, accused 1 ran way with a knife 
in. hand, while accused 2 was stabbing 
Damji with a knife. The witness. went 
to accused. 2, caught him by his shirt and 
slapped him, but the accused managed to 
free himself and run away. 


40. As rightly pointed out by the 
trial Court, the most glaring infirmity 
which vitiates Welji’s: evidence, was his 
unnatural conduct. -Welji was the leader 
of the community of artisans that lived 
in this locality. Welji admitted’ that 
Damji was his child-hood acquaintance. 
Since his childhood, the. deceased’ had 
worked as an artisan or labourer for the 
witness in connection with the latter's 
business as a.contractor. They knew each 
other in Pakistan where they were resid- 
ing before their migration to India. But, 
on seeing the brutal assault on his child- 
hood acquaintance, or friend, Welji left 
him bleeding profusely in the gutter. He 
did. not even. care to see whether Damji 
was dead or alive. He had a car with 
him. He did not suggest or offer his car 
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for removal of Damji to the Hospital, nor 
did anything else to arrange for medical 
aid to the injured who, according to the 
other witnesses, was still alive. After 
seeing all this, he callously and non- 
challantly drove away to his office, with- 
out having even a look at the dying man. 
According to the witness, on reaching his 
office he found there a number of his 
workmen. and his son, Mohan. He did 
not inform any of those persons, not 
even. his son, anything about the occur- 
rence, much less did he ask his son or 
any of those persons present there to in- 
form the police or to go and arrange for 
medical aid or other assistance to Damji 
and his relatives. He had a telephone 
in his office and also at his residence; 
yet; he did not give or cause to be given 
any information about the crime to the 
police, The explanation given by Welji 
for his indifferent and strange conduct 
was that he had got. frightened and up- 
set, and the persons present in his office 
had already come to know about the 
occurrence. The explanation was mani- 
festly untenable and was, in our opinion, 
rightly repelled by the trial Court. After 
the assailants had run away from the 
spot, there remained no cause for Welji 
to fear them. On the departure of the 
assailants, it was expected of him to 
have at least a glance at his childhood 
fellow to ascertain whether he was dead 
or alive. According to him, his office was 
nearby in the third street. This means, 
he reached his office only seconds after 
the incident. This being the case, the 
trial Court very rightly remarked that 
the news’ about the assault could not have 
travelled faster than his car. Welji 
claims to be the leader of the labour 
community, who were inhabitants of that 
locality. The least which was expected 
from such a labour leader was, that he 
should arrange for the immediate remo- 
val of his injured fellow-man to the Hos- 
pital. 

41. We have therefore, no hesitation 
in agreeing with the learned trial Judge 
that this strange conduct of the witness 
“comes. in the way of accepting his story 
as true.” 

42. Apart from the fact that Welji’s 
conduct was strange and inconsistent 
with the normal conduct of an eye-wit- 
ness, and the inordinate delay in record- 
ing his statement by the police, his 
evidence suffers from other material flaws, 
also. In his statement before the police, 
Welji did not specifically name Pramila 
(P. W.:2) as the person by whose shouts 
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he was attracted to the scene of occur- 
rence, In variance with what he statec 
at the trial, his version before the police 
was that he had heard ‘some ladies’, (tha= 
means more than one person), shouting 
‘Bachao Bachao’. Admittedly, he knew 
Pramila’s name prior to the occurrence. 
His version in the witness-box that he 
was attracted to the spot on hearing the 
shouts of Pramila, was therefore, an 
improvement deliberately made to fit in 
the prosecution story at the trial. 


43. Again, Welji stated that when he 
caught hold of accused 2, his pyjama go: 
blood-stains up to a height of 5 or 5 
inches. No such pyjama was produced 
before the police or even in the Trial 
Court. Questioned why he failed to do 
so, the witness stated that he did not- 
want that the accused should be involv- 
ed at his instance as both the accused 
and the victim were equal to him like his 
two eyes. This explanation was obvious- 
ly unacceptable, ‘because at the trial, ha 
did appear as a witness for the -prosecu 
tion and against the other party, that is, 
the accused. 

44, Another admitted circumstance 
which blemished the evidence of Welj:, 
was that the father of accused 2 was in 
the employ of the witness as a motor- 
driver for about seven or eight years, 
His services were dispensed with by the 
witness about 2 months prior to the oc- 
currence on the ground of irregularity 
in service. The case put to him by the 
defence was that the father of accused 2 
had raised a dispute by demanding a 
higher pay. 


45, Last but not the least, Welji w<s 
admittedly operated upon for cataract, 
only a couple of months before the ot 
currence. His eye-sight was weak. Ee 
was old and infirm and a heart-patient, 
He was a Contractor and a man of means 
and had in his employment a motor 
driver for 7 or 8 years. Moreover, his 
adult son who admittedly knew car-dri+~ 
ing well, was available to drive the car 
for him, In these circumstances, the 
trial Courts observation, to the effect, 
that it was most unlikely that this od 
man of 69 years with a weak eye-sigat 
and a weak heart, would be driving kis 
car himself at 7 p.m. when it was pret:y 
dark, without there being any emergency, 
cannot be rejected out of hand. 

.46. In sum, we find that the over-<ll 
view of the evidence taken by the trial 
Court was reasonable. While it is true 
that some of the reasons given by -the 
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trial Court, if tdken Individually, do not 
appear to be substantial or impeccable, 
but taken in their totality, they certainly 
render the evidence of the material pro- 
secution witnesses unsafe to be acted 
upon. i 

47. All the infirmities and flaws point- 
ed out by the trial Court assumed import- 
ance, when considered in the light of the 
all-pervading circumstance that there 
was inordinate delay in recording Ravji’s 
statement (on the basis of which the 
“F. I. R.” was registered) and further 
delay in recording the statements of 
Welji, Pramila and Kuvarbai. This cir- 
cumstance, looming large in the back- 
ground, inevitably leads to the conclu- 
sion, that the prosecution story was con- 
ceived and constructed after a good deal 
of deliberation and delay in a shady 


setting, highly redolent. of doubt and 
suspicion. 
48. This all-vitiating circumstance, we 


Say so with great respect, could not be, 
and has not been, effectively dispelled by 
the High Court, except by a blind accept- 
ance of the ipse dixit of Sub-Inspector 
Patil, on this point, in preference to the 
testimony of Ravji (P. W. 1) who was, ac- 
cording to the Prosecution, the prime- 
mover of the gear, 

49. For all the foregoing reasons, “we 
allow this appeal, set aside the conviction 
of the appellants and acquit them of the 
charges levelled against them. 


50. Before we part with this judgment, 
we ‘will ‘place on record our appreciation 
of the valuable assistance rendered to us 
by Shri Javali, who, though amicus curiae 
for appellant 1, has fully argued the case 
on behalf of appellant 2, also. 


Appeal allowed. 
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Gobind Singh, Appellant v, Shanti 
Sarup, Respondent. 
Criminal Appeal No. 59 of 1973, D/- 
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of conditional order — ~ Modification, held, 
necessary.’ Criminal Revn, No. 176-R of 
_ 1971, D/- 15- 121973. (Puj, & Har. }, Partly 
‘Reversed. ` 


Conditional da requiring appellant- 
baker to demolish oven and chimney 
within specified period -— Final order 
passed to the’ effect. that the appellant 
shall cease to carry on the trade of a 
baker at the particular site and shall not 
lit the oven again — Held that the Magis- 
trate had gone. beyond ‘the scope of the 
conditional order — Preventing the ap- 
pellant from using the oven was certainly 
within the terms of the conditional order 
but not so the order requiring him to 
desist from carrying on the trade of a 
baker at the site —- (Order accordingly 
modified). Criminal Revn. No. 176-R of 
1971, D/- 15-1-1973 (Punj. & Har.), Partly 
Reversed. (Para 8) 


Anno: AIR Comm., Cr. P. C. (7th Edn.), 
S. 133, N. 3; S. 138, N. 8. 


Mr. Tirth Singh Munjral Sr. Advocate 
(Mr. H. K. Puri Advocate with him), for 
Appellant; Mr. V. M. Tarkunde Sr. Ad- 
vocate (M/s. R. L. Batra, S. K. Mehta, 
K. R. Nagraja and Mr. P. N. Puri, Advo- 
cates with him), for Respondent. 


CHANDRACHUD, C. J.:— The respon- 
dent who is a partner of the Punjab Oil 
Mills, Khanna, filed in the Court of the 
Sub-Divisional Magistrate, Samrala, an 
application under S. 133 of the Cr. P. C., 
1898, complaining that the appellant, who 
had been carrying on the occupation of a 
baker in the premises let out to him by 
the Mills had constructed an oven and a 
chimney which constituted a nuisance 
under S. 133 of the Code. 


2.. By an order dated Dec. 16, 1969, the 
learned Sub-Divisional Magistrate served 
a conditional order on the appellant 
under S. 133 (1) of the Code calling upon 
him to demolish the oven and the 
chimney within a period of 10 days from 
the date of the order and to show cause 
why the order should not be confirmed. 
After hearing the parties and considering 
the evidence led by them, the learned 
Magistrate made the conditional order 
absolute on June 18, 1970. While con- 
firming the conditional order, the learned 
Magistrate however directed the appel- 
lant to cease carrying on the trade of a 
baker at the particular site and not to lit 
the oven again. 


3. The appellant filed a revision peti- 
tion: against the order of the Sub-Divi- 
sional Magistrate under Ss. 435 and 436 
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of the Code. By a judgment dated Aug. 26, 


1971, the learned Additional Sessions 
Judge, Ludhiana, disagreed with the 
order passed by the Sub-Divisional 


Magistrate and made a reference to the 
High Court of Punjab and Haryana re- 
commending that since there was no evi- 
dence on record to show that the oven 
was enlarged by the appellant in the 
year 1969 as alleged by the respondent 
and since there was positive documen- 
tary evidence on the record to show that 
the particular oven was in existence for a 
period of 16 or 17 years, the order passed 
by the Sub-Divisional Magistrate should 
be quashed. 


‘4, The reference was heard by a 
learned single Judge of the High Court, 
who by a judgment dated Jan. 15, 1973 
rejected the recommendation of the 
learned Additional Sessions Judge and 
upheld the order of the Sub-Divisional 
Magistrate. Being aggrieved by the judg- 
ment of the High Court the appellant has 
filed this appeal by special leave of this 
Court. 


5. Section 133 (1) of the Code of 1898 
provides in so far as is relevant that 

Whenever a District Magistrate a Sub- 
Divisional Magistrate or a Magistrate of 
the first class considers, on receiving a 
police-report or other information and on 
aaa such evidence if any as he thinks 
t, 

that any unlawful obstruction or 
nuisance should be removed from any 
way, river or channel which is or may 
be lawfully used by the public, or from 
any publie place, or 


that the conduct of any trade or oc- 
cupation, or the keeping of any goods or 
merchandise, is injurious to the health 
or physical comfort of the community, 
and that in consequence such trade or 
occupation should be prohibited or re- 
gulated or such goods or merchandise 
should be removed or the keeping thereof 
regulated, or 


that the construction of any building, 
or the disposal of any substance, as likely 
to occasion conflagration or explosion 
should be prevented or stopped, or 

that any building, tent or structure, or ` 
any tree is in such a condition that it is 
likely to fall and thereby cause injury to 
persons living or carrying on business in 
the neighbourhood or passing by, and 
that in consequence the removal, repair, 
or support of such building, tent or struc- 
ture, or the removal or support of such 
tree, is necessary, : 
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such Magistrate may make a condi- 
tional order requiring the person causing 
such obstruction or nuisance, or carrying 
on such trade or occupation, or keeping 
any such goods to desist from carrying ` 
on, or to remove or regulate in suck: 
manner as may be directed, such trade 
or occupation; or 

to prevent or stop the erection of, or 
to remove, repair.or support, such build- 
ing, tent or structure, 


6. It is clear from the judgment of the 
learned Sub-Divisional Magistrate tha: 
the evidence disclosed -that the smoke 
emitted by the chimney constructed b~ 
the appellant was “injurious to the health 


and physical comfort of the people living ' 


or working in the proximity” of the ap- 
pellant’s bakery and that there was no 
justification on the part of the appellant 
for discharging the smoke from th3 
chimney on the G. T. Road. The learned 
Magistrate had made a local inspectioa 
on the basis of which he prepared a re~ 
port dated Feb. 11, 1970. That report 
and the photo-print Ext. ‘A’, show that 
the upper horizontal portion of tha 
chimney constructed by. the appellant 
juts out into the G. T. Road to the ex- 
tent of about six feet. Considering . tha 
nature of this construction and the voluma 
of smoke emitted by it the learned 
Magistrate concluded that the chimney 
was not only an encroachment upon 3 
public place but its construction led to a 
graver consequence. Allowing the use cf 
the oven and the chimney was, according 
to the Magistrate, “virtually playing wita 
the health of the people”. A strong winc, 
according to the learned Magistrate, 
could carry the flames over a distana 
and cause a conflagration. ; 


7. It is true that the learned Addi- 
tional Sessions Judge did not agree wita 
the findings of the Sub-Divisional Magix 
trate, but considering the evidence in tha 
case, the reasons given by the Magistrate 
in support of his order and the fact thet 
the High Court was unable to accept tha 
recommendation made by the Additione? 
Sessions Judge, we are of the opinion thet 
in a matter of this nature where what fs 
involved is not merely the right of a pri- 
vate individual but the health, safety an3 
convenience of the public at large, tha 
safer course would be to accept the view 
of the learned” Magistrate, who saw for 
himself the hazard resulting from th2 
working of the bakery. : 

8. The learned Magistrate has how 
ever gone beyond the scope of the condi 
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tional order which’ he had passed on Dec. 
16, 1969, by which*he.réquiréd the appel-| . 
lant “to demolish the:siid’oven and the) 
chimney” within a:period .of 10 days from 
the issue of the order, The final order 
passed by the. learned Magistrate is to 
the effect that.the appellant shall cease 
to carry on the trade of a baker at -the 
particular site and shall not lit the oven 
again. Preventing. the -appellant from 
using the oven is certainly within the 
terms of the conditional order but not so 
the order requiring him to desist from 
carrying on the trade of a baker at the 
site. While, therefore, upholding the 
order of the learned Magistrate and the 
view of the High Court, we consider it 
necessary to clarify that the proper order 
to pass would be to require the appellant 
to demolish the oven and the chimney 
constructed by him within a period of one 
month from today. It is needless to add 
that the appellant shall not in the mean- 
while use the oven and the chimney for 
any purpose. whatsoever, 


9. For these reasons we dismiss the 
appeal with the modification suggested 
above in the order passed by the learned 
Magistrate. 


Orders accordingly, 


beannen aansen 


AIR 1979 SUPREME COURT 145 
(From: AIR 1967 Delhi 128) 
5. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 
Durga Parshad, Appellant v, Debi Cha- 
ran and others, Respondents, 


Civil Appeal No, 55 of 1969, D/- 19-9- 
1978, 


Succession Act (39 of 1925), S, 70 — 
Scope — Loss of will Presumption 
arising from — Nature and applicability 
of — Rebuttability — Burden of proving 
revocation — AIR 1967 Delhi 128, Re- 
versed. ‘ 

Where a will has been properly exe- 
cuted and registered by the testator but 
not found at the time of death the ques- 
tion whether the presumption that the 
testator had revoked the will can be 
drawn or not will depend on the facts 
and circumstances of each case, Even if 
such a presumption is drawn it is rather 
a weak one in view of the habits and 
conditions of Indians, The presumption 
is a rebuttable one and can be rebutted 
by the slightest possible evidence direct 


`- IV/IV/E413/78/SSG 





146 S.C. 


or circumstantial, For imstance where it 
-is proved that a will was a strong and 
clear disposition evincing the categorical 
intention of the testator and there was 
nothing to indicate the presence of any 
circumstance which is likely to bring 
about a change in the intention of the 
testator so as to revoke the will sud- 
denly, the presumption is rebutted. 
(Paras 30, 20, 23) 
In view of the fact that in India most 
of the people are not highly educated 
and do not in every case take the care 
of depositing the will in the banks or 
with the Solicitors or otherwise take 
very great care of the will as a result 
of which) the possibility of the will þe- 
ing stolen, lost of surreptitiously remov- 
ed by interested persons cannot be ex- 
cluded, the presumption should be appli- 
ed carefully. Where the legatee is able 
to prove the circumstances from which 
it can be inferred that there could be 
absolutely no reason whatsoever for re- 
voking the will or that the act of revok- 
ing the will was against the tempera- 
ment and inclination of the testator, no 
presumption of revocation of the ‘will 
can be drawn, (Para 30) 


In view of the expreses provision of 
S. 70 of the Succession Act the onus lies 
on the objector to prove the various cir- 
cumstances, vizą marriage, burning, tear- 
ing or destruction of the will. When 
there is no obvious reason or clear mo- 
tive for the testator to revoke the will 
and yet the will is not found on the 
death of the testator it may well be that 
the will was misplaced or lost or was 
stolen by interested persons. Scope of 
S, 70 Explained, Case Law traced. 

(Paras 30, 25) 


Held on facts and circumstances of 
the present case that the presumption if 
any, that the will was revoked by testa- 
trix had been sufficiently rebutted and 
the objector had miserably failed to dis- 
charge the onus which lay on him to 
prove that the will was revoked, AIR 
1967 Delhi 128, Reversed, (Paras 36, 25) 


Anno: AIR Manual (8rd Edn.), Suca 
Act, S. 70 Notes 1, 8 and 9. 


Cases Referred: Chronological Paras 
AIR 1963 Punj 208 27A 
AIR 1956 Orissa 151 28 
AIR 1955 SC 586 25 
AIR 1955 Nag 126 29 
AIR 1953 Cal 657 29 
AIR 1951 Bom 339 A 26 
AIR 1946 Pat 24 27 


AIR 1928 Cal 307 : ILR 5 Cal 482 29 


[Prs. 1-3] Durga Parshad v. Debi Charan (Fazal Ali J.) 


A.I R. 

AIR 1915 PC 111 18 
(1906) 3 All LJ ¥47 : ILR 29 All 82 29 
(1904) ILR 31 Cal 885 29 
(1867) 1 P & D 371: 16 LT 268, Finch 
v. Finch 24 
(1836) 1 Moo PC 299 : 12 ER 828, Welch 
v, Philips 17, 18, 27 


Mr. K, T. Harindra Nath, Sr, Advocate 
(Mr. Gautam Goswami, Advocate and B. 
B. Sinha, Advocate with him), for Appel- 
lant; Mr. Sardar Bahadur Saharia, Ad- 
vocate and Mr. Vishnu Bahadur Saharia, 
Advocate, for Respondent No, 1, 


S. M. FAZAL ALY, Ja— ‘This appeal 
by certificate is directed against the 
judgment. of the Delhi High Court dated 
15-2-1967 reversing the decision of the 
Single Judge and dismissing the applica- 
tion filed for grant of probate by the ap- 
pellant of a will said to have been exe- 
cuted by Smt. Jog Maya on the Ist July, 
1947 and registered on 9th July, 1947. 
Smt, Jog Maya died on 22-10-1955. Soon 
thereafter the appellant who was the 
sole legatee and executor under the will 
filed a petition before the District Judge, 
Delhi for grant of letters of administra~ 
tion or probate, 


2. Put briefly the Supeiieees case was 
that Smt. Jog Maya was a resident of 
Mohalla Rang Mahal, Nahar Sadat Khan 
Delhi and although she had an adopted 
son, namely, the respondent Pt, Devi 
Charan there was no love lost be- 
tween Smt, Jog Maya and Devi Cha- 
ran so much so that in her will the 
testatrix expressly mentioned that the 
adopted son should not be permitted to 
perform her funeral rites on her death 
nor should he be allowed to touch her 
body. The appellant Durga Prashad on 
the other hand was locking after the af- 
fairs of the lady and doing her work 
from time to time. It was perhaps in 
lieu of the services rendered by the ap- 
pellant that Smt. Jog Maya executed a 
will in his favour on Ist July, 1947, 


3. The proceedings for probate -were 


: contested by Devi Charan who denied the 


execution of the will on the ground that 
Smt. Jog Maya was not of sound dispos- 
ing mind when she is said to have exe- 
cuted the will but had been persuaded 
to do so by undue influence exercised 
by the appellant in executing the will. 
It was also alleged by the respondent 
Devi Charan that the will was subsequ- 
ently revoked and that is why it was 
not found in the house despite every pos- 
sible search, 
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4, The District Judge accepted the 
plea of the respondent and dismissed 
the application for probate by his order 
dated 3-5-1957, The appellant, there- 
fore, filed an appeal to the High Court 
which was heard by Mr, Justice P, D. 
Sharma who reversed the decision of the 
District Judge and found that the will 
was a genuine document. and had nct 
been. revoked. He accordingly allowed 
the petition of Durga Prashad and iss 
ed letters of probate and administration. 
The respondent. went up in appeal t 
the Division Bench which reversed the 
finding of the Single Judge and restored 
the order of the District Judge dismiss 
ing the application for probate, 


5. It would appear from a perusal cf 
the Judgment of the Division Bench cf 
the High Court that so far as the fac- 
tual aspect regarding the execution cf 
the will was concerned it agreed wita 
the finding of fact given by the Single 
Judge that the will was a genuine docu- 
ment and was duly executed by the tes- 
tatrix who had a sound disposing. mind 
and no fraud or undue influence at al 
had been practised in the execution cf 
the will which was witnessed by as 
many as 7 attesting witnesses some cf 
whom had been examined before tha 
District Judge to prove the execution cf 
the will, In this connection, the Hig 
Court observed as follows :— 


“As regards the issue Nos, 1 and 2, as 
already stated above, the learned Single 
Judge held that the evidence on record 
was sufficient to prove that Smt. Jog 
Maya executed the will (copy) Ex. P, 13 
and that she was of sound and disposing 
mind at the time of the execution, a 
held by the learned District Judge, Bota 
the Courts have thus given concurrert 
findings on issues Nos. 1 and 2, viz., oq 
the questions as to whether Jog Mays 
executed the alleged wili dated Ist July, 
1947, (certified copy of which has been 
put on the record and marked as 
Ex, P. 10) and whether Jog Maya was cf 
sound and disposing state of mind wher 
she executed the said wil.” - 


6. In view of this categorical find- 
ing of the High Court it is manifest 
that the point in dispute lies within a 
very narrow compass. The High Court 
while accepting the genuineness of the 
will has non-suited the appellant only 
on the ground that as the will was nct 
found an the death of the testatrix des- 
pite every attempt to search for it, a 
presumption. would have to be drawa 
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that the testatrix had revoked the - will 
by destroying it before her death, In 
view of this presumption the High Court 
held that the will appears to have been 
revoked and consequently refused to 
grant probate to the appellant. 


7. Mr. Harindranath, counsel for the 
appellant submitted in the first place 
that the High Court was in error in ap- ` 
plying the presumption of the re- 
vocation of the will in view of the 
express provisions of Section 70 of 
the Indian Succession Act, 1925 here- 
inafter called the Act, It was contend- 
ed in the alternative that even if the 
presumption was available to the res- 
pondent, the same being a rebuttable 
one was sufficiently rebutted by facts 
and circumstances proved in the case. 
The High Court has relied on a num- 
ber of decisions in support of its view 
that from the fact that the will was not 
found on the death of the deceased Smt. 
Jog Maya, a presumption would have to 
be drawn that the will was revoked by 
her before her death. 


8. Mr, Saharya, counsel for the res- 
pondent. on the other hand supported the 
reasons given by the High Court and 
submitted that in the circumstances 
there was no alternative but to draw 
the presumption that the will was re- 
voked. 


9. Before however deciding the ques- 
tion of law arising in the present appeal, 
it may be necessary to set out a few 
facts against the background of which 
the point of law could be easily decided. 
It. appears that Smt. Jog Maya was a 
very clever woman and personally look- 
ed after her own affairs as found by the 
High Court. The High Court also found 
that Smt. Jog Maya was a woman of a 
very religious and charitable bent of 
mind and had executed as many as three 
wills including the will in question and in 
all of them she had made adequate pro- 
vision for Puja in the house and other 
charitable purposes. Smt. Jog Maya 
had purchased the house situated in Rang 
Mahal, Nahar Sadat Khan, No, 667, in or 
about 1933, She resided in the front por- 
tion of the ground floor and leased out 
the back portion of the ground floor to 
tenants. She got a temple constructed in 
the upper storey and installed the idols 
of Lakshmi Narain and Hanuman, on 
11-3-1935. On 7-5-1935 she executed a 
will and got it registered on 9th May, 
1935. In this wil she clearly stated 
that she was performing Puja and service 
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of the temple from out of the income of 
the rents of the building. She further de- 
elared in the will that the house was 
made Wakf and dedicated to the temple 
and would remain so for all times to 
come, Under the will five respectable 
persons were made the trustees, but Smt. 
Jog Maya reserved the right of manag- 
ing the property to herself and it was 
only after her death that the trustees 
were to manage the property and per- 
form Puja ete, i 


10. Three years later on 12th July, 
1938 Smt, Jog Maya executed another 
will and got’ it registered on 18-7-1938. 
By this will she revoked the previous 
will of 1935 and dedicated a part of the 
house, some deposits in some banks, 
ornaments and other household goods for 
the benefit of the temple, She retained 
the provision that she would manage the 
property and realise the rents till her 
lifetime after which the property was 
to be managed by seven persons nomi- 
nated by her under the will, In this will 
Smt, Jog Maya expressly prohibited the 
respondent Devi Charan who was her 
adopted son from performing her fune- 
ral rites but she gave Devi Charan and 
his wife the right to appropriate the 
rent of the two houses after the payment 
of taxes and repairs and after the death 

of the trustees, There was also.a 
` clause which prohibited the trustees from 
alienating the endowed properties. This 
will also show the religious and charit- 
able disposition of Smt, Jog Maya. 


11. The third will which is the will 
in question was executed on Ist July, 
1947 and registered on 9th July, 1947. By 
this will Smt. Jog Maya cancelled the 
will of 1938 and declared the same’ as 
void and bequeathed all her properties, 
moveable and immoveable, to the appel- 
lant Pt, Durga Prashad who was also ap- 
pointed the executor of the will. The 
will however contains a clear clause that 
while Durga Prashad will be the owner 
of all the properties he would have no 
right of alienating the house but would 
only be entitled to realise the rent and 
income from the properties which he 
should spend in the performance of Puja 
in the temple and appropriate the ba- 
lance for himself, In this will also 
there was a prohibition clause under 
which it was said that Devi Charan 
would have no concern with her estate, 
moveable and immoveable, and he should 


not even touch her dead body, So far as 


the upper portion of the house is con- 
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cerned, which was converted into a pri~ 
vate temple where a deity was installed 
that is not the subject-matter of the 
will and there is no dispute about the 
same, The dispute between the parties 
centres round the ground portion of the 
house and other moveable properties, 


12. After the death of Smt. Jog Maya 
the house was looked up by the neigh- 
bours and later a search was conducted 
as a result of which though the original 
will was not found, a draft will almost 
of the same time as the will in question 
was found which is Ext. C-1, No date is 
given in this draft but Jog Maya has de- 
scribed herself as being 63 years of age 
which would show that this draft was 
written almost at the same time as the 
will, According to this draft, apart from 
Durga Prashad one Pandit Ram Nath 
was also. appointed as executor and trus- 
tee of the properties of Jog Maya. The 
usual directions for carrying on the 
Puja and/other charitable purposes was 
also found in this draft. In the draft 
also it was clarified that Devi Charan 
had no connection with the house or 
with the properties which were the sub- 
ject-matter of the will and had execut- 
ed a release deed in favour of Jog Maya. 
As regards Devi Charan the following 
recitals appear in the draft: 


“I and Debi Charan have not been 
given rights of alienation and it is also 
mentioned in the will about Devi Cha- 
ran ‘that if he remains of good conduct 
he will be entitled.to receive Rs, 10/- 
p.m. As his character became bad on 
attaining majority, my father-in-law se- 
cured a release deed from him register- 
ed at No, 2200, Book I Volume 558 D/= 
26-8-29 in my favour, From that time 
my son Devi Charan has no connection 
with those houses and with my moveable 
and immovable property ...... Eighthly, I 
specially direct that Devi Charan 
should not perform my funeral ceremo- 
nies and the trustees should get them 
performed by another.” 


13. It would thus appear that the re- 
lations between the respondent and the 
testatrix were extremely strained at the 
time when the will in question was 
executed and it appears that the testa- 
trix did not wish that the respondent 
should have anything to do with her 
properties and any concession she had 
made in his favour in her two previous 


` wills appears to have been completely 


withdrawn by the impugned will, 
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14. Even Prem Shankar one of tke 
witnesses examined by the respondert 
clearly admitted that Devi. Charan wes 
not made a trustee by that trust deed 
because Smt, Jog Maya was offended 
with him, The appellant has also stated 
in his evidence that relations between 
the respondent and the testatrix were 
not good. 

15. A careful analysis therefore of 
the previous wills or draft executed ky 
Jog Maya shows the presence of the fol- 
lowing important features in all these 
documents:— 


1. That relations between the respom~ 
dent and Smt. Jog Maya were extrem?- 
ly strained so much so that he was not 
permitted to perform her funeral ritəs 
or touch her body. 

2, Substantial provision was made for 
religious and charitable purposes in éll 
the wills. 


3. Express prohibition was made in éll 
the wills regarding alienating the pro< 
perties by the legatees or the trustees. 


4, That in the draft will as also the 
impugned will Durga Prashad was con- 
stituted as the executor of the will. 

We will develop these features a littie 
later after discussing the points of IN 
involved in the case. 


16. The High Court appears to have 
drawn the presumption regarding the re~ 
vocation of the will from two facts, in 
the first place, it was found that there 
was no positive evidence to show that 
the will was in existence at the time of 
the death of the testatrix. In this coa- 
nection, it relied on the evidence of 
Durga Prashad that a few days prior to 
her death Jog Maya had told him that 
the original will was in safe custody in 
the bank, but this fact was falsified >y 
the circumstance that when the sealad 
box kept in the bank was opened ho will 
was found, In our opinion, in the imi- 
tial application which the appellant gave 
for grant of probate, he did not mention 
at all that Jog Maya told him that the 
original will was kept in safe custody in 
the bank, This averment was made in 
an amended application which was given 
by him before the District Judge. In the 
circumstances, therefore, we feel that no 
such statement was ever made by Jog 
Maya to the appellant who tried to over- 
state his case which was clearly an 
afterthought otherwise there was no rea- 
son why he should not have mentiored 
this fact in the initial petition for fhe 
grant of probate which he filed before 
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the District Judge. In these circumstan- 
ces, not much turns upon what Durga 
Prashad says about the will being in the 
box, The High Court then relied on 
the circumstance that in spite of every 
possible search while the draft Ex, C-1 
was in fact found the will was not found 
at all. The High Court, therefore, drew 
presumption that the -testatrix must 
have revoked the will by destruction or 
otherwise. 


17. The question as to whether or not 
a presumption should be drawn in such 
cases as a rule of law is extremly doubt- 
Moreover, even if any such pre- 
sumption is drawn the said presumption 
is rebuttable and may be rebutted either 
by direct or circumstantial evidence, In 
the first place, the High Court relied on 
the case of Welch v. Phillips (1836) 1 
Moo PC 299 where the Privy Council ob- 
served as follows :—~ 


“Now the rule of the law of evidence 
subject, as established by a 
course of decisions in the Ecclesiastical 
Court, is this: “that if a will, traced to 
the possession of the deceased, and last 
seen there, is not forthcoming on his 
death, it is presumed to have been de- 
stroyed by himself; and that presumption 
must have effect, unless there is suffici- 
ent evidence to repel it, It is a pre- 
sumption founded on good sense.” 


18. The serious question for us to de- 


‘termine is whether the ratio of this case 


can be applied to Indian conditions with 
full force, This matter was clearly con- 
sidered by the Privy Council in the case 
from India in Padman v, Hanwanta, AIR 
1915 PC 111 where the Privy Council 
sounded a note of caution in applying 
the aforesaid presumption to this country 
having regard to the nature and habits 
of the people of our country, While. ap- 
proving the observations of the Chief 
Court their Lordships in the aforesaid 
case observed as follows :— 


“We think that the more reasonable 
presumption in this case is that the will 
was mislaid and lost, or else was stolen 
by one of the defendants after the death 
of Daula.,........ their Lordships think 
that it was perfectly within the compe- 
tency of the learned Judges to come to 
that finding, Much stress has been laid 
on the view expressed by Baron Parke, 
in Welch v. Phillips (1836) 1 Moo PC 229 
that when a will is traced to the posses- 
sion of the deceased and is not forthcom~ 
ing at his death, the presumption is that 
he has destroyed it. In view of the ha- 
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bits and conditions of the people of India 
this rule of law, if it can be so called, 
must be applied with considerable cau- 
tion. In the present case the deceased was 
a very old man and, towards the end of 
his life, almost imbecile, There is noth- 
ing definite to show that he had any 
motive to destroy the will or was men- 
tally competent to do so, On the other 
hand, the circumstances favour the view 
the Chief Court has taken that the will 
was either mislaid or stolen,” 


‘The Privy Council made it very clear 
that the more reasonable presumption in 
a case like this should be that the will 
was mislaid, lost or stolen rather than 
that it was revoked, ‘The Privy Council 
further endorsed the fact that the pre~ 
sumption of English law should be ap- 
plied to Indian conditions with consider- 
able caution. ‘The High Court in the in- 
stant case does not appear to have kept 
in view the note of warning sounded by 
the Privy Council in the aforesaid case, 


19. There are a large number of 
authorities of the Indian High Courts 
which take the view that even ifthe pre- 
sumption is applied it should be applied 
with very great caution, Before however 
dealing with these authorities we would 
like to scan the English law on the 
point, : 

20. Jarman on Wills while dwelling 
on this aspect of the matter observed as 
follows : f 


“If a will is traced into the testator’s 
possession, and is not found at his death, 
the presumption is that he destroyed it 
for the purpose of revoking it; but the 
presumption may be rebutted. ............ 
Where the will makes a careful and de- 
tailed disposition of the testator’s pro- 
perty, and nothing happens to make it 
probable that he wishes to revoke it, the 
‘presumption raised by the disappearance 
of the will may be rebutted by slight 
evidence, especially if it is shown that 
access to the box, or other place of de- 
posit where the will was kept, could be 
obtained by persons whose interest it is 
to defeat the will.” 


ït is, therefore, clear that even if a pre- 
sumption of the revecation of the will is 
drawn from the fact that it was not 
‘found on the death of the testatrix it 
cannot be laid down as a general rule 
and can be rebutted even by slight evi- 
. dence particularly where it is shown that 

some party had access to the place of 

liepos. The Privy Council has doubt- 
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ed whether this presumption is a rule 


of law at all. 


21. In Halsbury’s Laws of England, 
Third Edition, Vol, 39 at p, 896 it was 
thus observed : ` 

“Where a will is found destroyed or 
mutilated, in a place in which the testa- 
tor would naturally put it if he thought 
he had destroyed it, the presumption is 
that the testator destroyed it, and that 
the destruction was done animo revocan= 
Aiomme .. Similarly, if a will was last 
traced to the possession of the testator 
and is not forthcoming at his decease, 
there is a prima facie presumption, in 
the absence of circumstances tending 
to a contrary conclusion that the testator 
destroyed it animo revocandi, The pre- 
sumption may be rebutted by evidence, 
which, however, must be clear and satis- 
factory. Recent declarations by a testator 
of satisfaction at having settled his af- 
fairs, or of goodwill towards the per- 
sons benefited by the will, or of adhe- 
rence to the will and to the contents of 
the will itself may be used for this 
purpose, The presumption may, itseems, 
also be rebutted by a consideration of 
the contents of the will itself, 


22. It appears that so far as the Uni- 
ted States is concerned no presumption 


vas a rule of law can be drawn where 


the will is lost but the matter depends 
on the statute of a particular State. In 
Corpus Juris Secundum Vol. 95 it has 
been observed as follows :— 


“Since, in accordance with the general 
rule that a will speaks from the death 
of the testator, an instrument which: has 
been duly executed as a will, and never 
been revoked, becomes effective on the 
death of the testator although it cannot 
be found or is not in existence, it is a 
well settled general rule, which in some 
jurisdictions is in effect prescribed by 
statute, that a will which has been lost 
or destroyed, either after the testator’s 
death or accidentally or fraudulently 
during his lifetime, may be established 
or admitted to probate, as by admitting 
a properly proved copy or duplicate of 
the will to probate or by a proceeding 


in accordance with the statute, in 
the court having jurisdiction there- 
of, and on competent and sufficient 


proof of its execution, loss, or destruc- 
tion, and contents.” 

23. Thus, it is manifest that in the 
first place when the will is traced to the 
possession of the testator but not found 
at the time of death, no presumption can 
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be drawn as a rule of law but in the 
facts and circumstances. of a particuler 
case such a presumption may be drawn 
and can be rebutted even by slight ev= 
dence, ; 


24. In the case of Finch v, Finch 
(1867) 1 P & D 371 the Court observed 
as follows 


“There is no doubt that if a man dies, 
‘after duly executing a will, and at tke 
time of his death his will, having remair~ 
ed in his custody, is not in existen, 
the law presumes that it was revoked. 
But in all such cases the question to be 
determined is, whether the will was or 
was not in existence at the time of the 
death.” 


“The evidence certainly points strongly 
in that direction, and there is nothing io 
show any change of intention which was 
likely to lead to the revocation of the 
will, He had evidently not changed kis 
mind when he last spoke to his daughter 
on the subject, and, as to the three 
weeks that elapsed between that conver 
.Sation and his death, the evidence is a 
perfect blank, There is nothing to shcw 
any change of intention, but there is evi- 
dence that, during that interval, he was 
not on good terms with his son, amd 
that, although they were living in tra 
same house, they did not speak to each 
other,” 


Although the Court stated the law clear- 
ly that a presumption in such circuri- 
stances could be drawn it held that tne 
presumption was rebutted by the imper- 
tant fact that there was nothing to shcw 
that there was any change in the inten< 
tion of the testator to revoke the wil. 
On the other hand, strained relations be~ 
tween the father who was the testator 
and the son continued, In these circum~< 
stances, it was held that the presumption 
was rebutted, 


25. Against this background we shall 
now deal with the authorities of the Jn- 
dian High Courts, But before we do 
that it may be necessary to extract Sec- 
tion 70 of the Act: 

“No unprivileged will or codicil, ror 
any part thereof shall be revoked other- 
wise than by marriage, or by another 
will or codicil, or by some writing ce~ 
‘claring an intention to revoke the same 
and executed in the manner in which an 
unprivileged will is hereinbefore requir- 
ed to be executed, or by the burning, 
tearing or otherwise destroying the same 
by the testator or by some person in nis 
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presence and by his direction with the 
intention of revoking the same.” 


A perusal of this section would clearly 
reveal two important features, In the 
first place, the section -has been couched 
in negative terms having a mandatory 
content. . Secondly, the section provides 
the mode and the very circumstances un- 
der which an intention to revoke can 
be established. In these circumstances, 
therefore, the onus is on the objector} 
who relies on the revocation to prove 
that the will had been revoked after it 
has been proved to have been duly exe- 
cuted, Under S. 70 of the Act the will 
can be revoked inter alia, by burning, 
tearing or otherwise destroying and un- 
less any of the circumstances has been 
proved by the objector by cogent evi- 
dence, the question of the revocation of 
the will will naturally not arise, While 
construing this section, this Court in the 
case of Anil Behari Ghosh v, Smt, Latika 
Bala Dassi, AIR 1955 SC 566 observed 
as follows :— (At p. 573) 


“For proving that the will had been 
revoked, it had to be shown that the 
testator had made another will or codi- 
cil or by some writing declared his. 
intention to revoke the will. 


Such a document is required by Sec- 
tion 70 of the Act to be executed in the 
same manner as a will, Such a revoca- 
tion could also have been proved, as the 
section lays down, by burning, tearing 
or otherwise destroying the will by the 
testator himself or by some other per- 
son in his presence and by his direction, 
thus clearly indicating his intention of 
revoking the wilt’, 





. Applying these observations to the facts 


of the present case there is absolutely 
no evidence to show that even though 
Smt, Jog Maya had. made a registered 
will in favour of the appellant she re- 
voked it at any time in the manner en- 
joined by Section 70 of the Act. 


26. In the case of Kaikhushru Jehan- 
gir v, Bai Bachubai Jehangir, AIR 1951 
Bom 339 while construing S, 70 of the 
Act it was pointed out that a will can- 
not be revoked by implication. In this 
connection, the Court made the follow- 
ing observations (at p. 341) :— 

“Under the statute it. is necessary to 
establish an intention to destroy. There 
cannot be any revocation by necessary 
implication, The revocation can only be by 
one or the other of the modes which are 
specified in the statute, andi so far as. we 
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are here concerned, these modes are spe 
cified in S, 70, Succession Act.” ` 

27. In. the case of Babu Lal Singh v. 
Baijnath Singh, AIR 1946 Pat 24 a Divi- 
sion Bench of the Patna High. Court 
while referring to the Privy Council case 
of Welch v.-Phillips ((1836) 1 Moo PC 
299) (supra) observed as follows :-— 

“In my. opinion the essential condition 
of the rule of English law ‘if a will trac- 
ed to the possession of the deceased and 
last seen there is not forthcoming on 
his death’ has not been established. 
Therefore the presumption of law on 
which Mr. Das laid much stress has no 
application to the facts of the present 
The onus primarily lies on 
the party propounding the copy to ae~ 
count for the absence of the original...... 
A EE. Thus there is nothing to show 
any change of intention, which was like- 
ly to lead to the revocation of the will. 
In the circumstances the only reasonable 
inference is that the document is either 
mislaid or lost. The loss of a will does 
not operate as a revocation, It has been 
established that the will was duly exe- 
cuted by Manbody and there is no un- 
certainty about the contents of it as a 
certified copy of it has been produced.” 
We are inclined to agree with the view 
taken by the Patna High Court. 


27A. In the case of Arya Pratinidhi 
Sabha, Punjab, Jullunder v. Dev Raj Vir 
Bhan, AIR 1963 Punj 208 it was clearly 
pointed out that the presumption of Eng- 
lish law has to be applied with great 
caution and the Court observed as fol- 
lows (at p, 212):— 

“The rule is now firmly settled that 
the presumption of English law that 
when a will is traced to the possession 
of the deceased and is not forthcoming 
at his death, is that he has destroyed it, 
must be applied in India with consider~ 
able caution.” 

28. In the case of Brundaban Chandra 
v. Ananta Narayan Singh Deo, AIR 1956 
Orissa 151 a Division Bench of the Orissa 
High Court has rightly observed as fol- 
lows (at p. 155) :— 

“But there is formidable English au~ 
thority for the proposition that if a 
testament was in the custody of the tes- 
tator at the time of his death and is not 
forthcoming on his death it is presumed 
to have been destroyed by himself 
This presumption can however be rebut- 
ted; and the weight to be attached to 
such presumption will depend upon the 
character of the custody which the testa- 
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tor had over the Will, In England wills 
are usually deposited either in a Bank 
or with a Solicitor. But the same pre-: 
sumption is hardly applicable in all cir- 
cumstances in India where the habits 
and conditions of the people vary, Here 
in India, deeds are not preserved with 
that amount of care as is done in Eng- 
land.........0n the other hand, where a 
document is registered no care is taken 
at all of its custody as a certified copy 
is easily available, and the law allows 
its production in proof of the original. 
Consequently, having regard tò the ha- 
bits and conditions of the people here, 


. when a document like -a registered Will 


is not forthcoming after the  testator’s 
death, presumption may well arise that 


it has been mislaid as seems to have 
happened here............ It follows that in 


this country a presumption of revocation 
of a Will cannot be drawn merely from 
the fact of its disappearance, ......cccse.00s 
Where a will makes a careful and de- 
tailed disposition of the testator’s pro- 
perties and nothing happens to make it 
probable that he wishes to revoke it, the 
presumption raised by the disappearance 
of the will may be rebutted by slight 
evidence, especially if it is shown that 
access to the box or other place of de- 
posit where the will was kept can be 
obtained by persons whose interest it is 
to defeat the will”, 


We find ourselves in. agreement with 
the view taken by the High Court, 


28. To the same effect are the deci- 
sions in Satya Charan v. Asutosh, AIR 
1953 Cal 657 at p. 659-660. Efari Dasya 
y Podei Dasya, ILR 55 Cal 482 at page 

: (AIR, 1928 Cal 307); Shib Sabitri 
Prasad v, Collector of Meerut, (1907) ILR 
29 All 82 at p. 87, Anwar Hossein v. 
Secy, of State for India, (1904) 31 Cal 
885 at p. 892, Chouthmal v. Ramchandra, 
AIR 1955 Nag 126 at p. 136 and Devi 
Charan v, Durga Proshad Chhanu Lal, 
AIR 1967 Delhi 128 at p, 132, 


30. The correct legal position may 
therefore be stated as follows: 


1, That where a will has been proper- 
ly executed and registered by the testa- 
tor but not found at the time of death 
the question whether the presumption 
that the testator had revoked the will 
can be drawn or not will depend on the 
facts and circumstances of each case. 
Even if such a presumption is drawn it 
is rather a weak one in view of the ha- 
bits and conditions of our people, 
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2. That the presumption is -a rebut- 
table one and can be rebutted by the 
slightest possible evidence direct or cir- 
cumstantial, For instance, where it i 
proved that a will was a strong and 
clear disposition evincing the categorical 
intention of the testator and there wa 
nothing to indicate the presence of any 
circumstance which is likely to bring 
about a change in the intention of tha 
testator so as to revoke the will sud- 
denly, the presumption is rebutted, 


3. That in view of the fact that in 
our country most of the people are net 


highly educated and do not in every. 


case take the care of-depositing the wil 
in the banks or with the Solicitors cr 
otherwise take very great care of tke 
will as a result. of which the possibility 
of the will being stolen, lost of surrep- 
titiously removed by interested persons 
cannot be excluded, the presumpticn 
should be applied carefully. 


4. That where the legatee is able =a 
prove the circumstances from which it 
can be inferred that there could be ab- 
solutely no reason whatsoever for revok- 
ing the will or that the act of revokirg 
the will was against the temperament 
and inclination of the testator, no pre- 
sumption of revocation of the will can 
be drawn. 


5, That in view of the express provi- 
sion of S. 70 of the Act the onus lies on 
the objector to prove the various circum- 
stances, viz, marriage, burning, tearing 
or destruction of the will. 

6. When there is no obvious reason 
or clear motive for the testator to rə- 
voke the will and yet the will is not 
found on the death of the testator it 
may well be that the will was misplaced 
or lost or was stolen by interested per- 
sons, - 

31. We shall now apply the aforesaid 
principles to the. facts of the present 
case. It is true that the impugned will 
despite search was not found at the time 
of death of the testatrix. At the same 
time it cannot be gainsaid that the clear 
finding of the courts below is that the 
will was definitely executed by the testa- 
trix with a sound disposing mind and 
had been attested by as many as 7 wit- 
nesses and had been proved. We have 
already indicated the essential features 
common to all the wills executed by the 
testatrix in the past and three things 
appear to be very conspicuous: 

1, That relations between the testatrix 
and Durga Prashad were very cordial, 


~ pondent himself, therefore, it 
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and therefore, there could be no’ occa-- 
sion for the testatrix to suddenly change 
her mind to revoke the will so as to 
benefit the respondent a person whom 
she so detested that she made a provi- 
sion in the will to the effect that he 
should not be permitted to touch her 
dead body or perform her ‘funeral rites. 


2, The lady was of an extremely cha- 
ritable and religious bent of mind and 
she made substantial provision for reli- 
gious and charitable purposes in all the 
wills including the draft will Ex, C-1. 
She would not without any reason re- 
voke the will which contained clear and 
strong provision regarding religious and 
charitable purposes. It is difficult to be- 
lieve that she would shed her religious 
and charitable inclination by revoking 
the will and deleting the religious and 
charitable purpose contained in the will 
so as to benefit the respondent and make 
him the absolute owner of the proper- 
ties without any restriction, This seems 
to be wholly improbable, 


3. That in all the dispositions Smt. 
Jog Maya had seen to it that a clause 
was inserted: in the will under which 
the legatee or trustee was prohibited 
from alienating the properties.. Indeed, if 
she revoked the impugned will the re- 
sult will be that the property would go 
to the respondent without any conditions 
or restrictions, a conduct that would he 
against the temperament of the testa- 
trix. 

32. Apart from these features, there 
are other circumstances which go to 
show that the will was not revoked by 
the testatrix. i 


33. R. W. 3 admitted that Devi Cha- 
ran respondent never lived in the house 
(house of Jog Maya) but he. used to. 
visit it once-or twice a month, Similar- 
ly, R. W. 7, another witness for the res- 
pondent, admits that Devi Charan used 
to visit Smt, Jog Maya previous to her 
death. Even the respondent Devi Cha- 
ran admits clearly in his evidence that 
as he was not well, his wife had gone to 
see Smt, Jog Maya on the previous. 
evening of her illness, In this connec- 
tion, the statement of Devi Charan runs 
thus :— 

“I came to know about her illness on 
the previous evening. As I was not well, 
my wife went to see how Smt, Jog Maya 
was.” 

From the evidence adduced by the res- 
appears 
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that Devi Charan had clear access to the 
house of Jog Maya which he visited off 
and on and his wife visited the house 
even during the ilJness of Jog Maya 
which resulted in her death, Devi Cha- 
ran was y aware that the will exe- 
cuted by Jog Maya completely deprived 
him of any interest in the properties. In 
these circumstances, the possibility that 
either Devi Charan or his wife may 
have pilfered or stolen the will in order 
to deprive the appellant of its benefits 
cannot be excluded. In this connection, 
ft may be noted that the respondent has 
stated in his evidence that he complain- 
ed to Jog Maya that he had been de- 
prived of his right by making a trust. in 
the name of Durga Prashad and: Ram 
Nath and she assured him that she 
would destroy the trust deed and would 
make him the owner of the property. 
This statement is undoubtedly false and 
would not have been made by a woman 
of the nature and character of Jog Maya. 
Indeed, if the statement was made to 
him in Aug., 1955 as mentioned by the 
witness in his evidence, then there was 
no reason why, when the respondent 
filed his first objection on 27-1-1956 be~ 
fore the Sub-Judge Delhi, he did not 
mention it there nor even in the second 
objection and the additional pleas filed 
by him before the District Judge, Delhi. 
This shows that his statement in court 
is absolutely false and is made merely 
for the purpose of defeating the claim 
of respondent. l 


34. Again it appears that although the 
will was executed in 1947, about 8 years 
before her death, Smt. Jog Maya never 
expressed her intention to revoke the 
will at any time during this period to 
any of the attesting witnesses of the 
will or to Pt, Ram Nath who was a trus- 
tee under the draft will of her intention 
to revoke the will, It is difficult to be~- 
lieve that she would leave the entire 
property to the respondent whom she 
hated so much. i 


35. Further, there is absolutely no 
evidence to show that Devi Charan suc- 
ceeded in gaining the favour of or 
winning the confidence of Smt. Jog 
Maya at any time before her death 
so as to put her in a mood to 
leave the entire property absolutely 
to him after her’ death by revoking the 
impugned will, Nor is there anything 
to show that the respondent estranged 
the testatrix from’ the appellant to such 
an extent that the appellant fell in her 
estimation, It is also neither pleaded 
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nor proved that since the execution’ of 
impugned will any circumstance existed 
or incident happened which brought 
about a serious estrangement between 
the appellant and the testatrix so as to 
induce her to revoke the will, 


36. Having regard to these circum- 
stances mentioned above which do not 
appear to have been considered by the 
High Court at all we are clearly of the 
opinion that the presumption if any, 
that the will was revoked by Smt. Jog 
Maya has been sufficiently rebutted and 
the objector has miserably failed to dis- 
charge the onus which lay on him to 
prove that the will was revoked. More- 
over, the will being a registered one 
and being the product of the free will 
of the testatrix there must be strong 
and cogent reasons for holding that it 
was revoked, The fact that the will was 
not found despite search at the time of 
death of Smt, Jog Maya in the circum- 
stances is not sufficient to justify a pre- 
sumption that the will was revoked, In 
the circumstances of this case particular- 
ly having regard to the fact that the 
respondent who would be interested in 
destroying the will had an access to the 
house of the testatrix, the presumption 
would be that the will was either stolen 
or misplaced by him or at his instance, 


37. For these reasons, we allow this 
appeal with costs, set aside the judg- 
ment of the Division Bench of the High 
Court and restore the judgment of the 
Single Judge of the High Court and al- 
low the application of the appellant for 
probate, 

Appeal allowed. 
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S. MURTAZA FAZAL ALI AND 


P, N. SHINGHAL, JJ. 

Haji C, H. Mohammad Koya, Appel- 
lant v. T, K. S. M. A, Muthukoya, Res- 
pondent, i 

Civil Appeals Nos, 12 and 865 of 1978, 
D/- 12-9-1978. 

(A) Press and Registration of Books 
Act (25 of 1867) Pre. — Object of Act. 

The object of the Press Act was ta 
regulate printing presses and news 
papers in order to preserve copies of 
newspapers and books, Moreover, in order 
TF ERRER eR ee i A RTs ARERR 
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to avoid multiplicity of suits and uncer- 
tainties of liabilities, it was considered 
necessary to choose one of the persors 
from the staff and make him liable for 
all the articles or matters published 2 
the paper so that any person aggrieved 
may sue only the person so named ur- 
der the provisions of the Press Act ard 
is relieved from the necessity of makirg 
a fishing or roving enquiry about per- 
sons who may have been individually 
responsible for the offending matters 
published in the paper, 

(Para 13) 


Anno: AIR Man, (3rd Edn.) Pre, ard 
Reg, of Books Act, Pre, N, L 


(B) Press and Registration of Boos 
Act (25 of 1867), Ss. 7, 1 (1), 5 and 8A— 
Rules under Act R, 8 —- Presumption u= 
der S. 7 — Scope of —- Held not applic- 
able to chief editor of newspaper wo 
is not shown to be its editor as defined 
in S. 1 (1) — 1978 Ker LT 38, Reversed. 


The term ‘editor’ as defined in S. 111) 
of the Act means a person who contrcls 
the selection of the matter that is pus- 
lished in a newspaper. Where a per- 
son’s name is printed in the newspa~ 
per as its editor as required by S, 5 (4), 
S. 7 of the Act raises a rebuttable pre- 
sumption only against such editor, Hae 
can rebut the presumption by showing 
that he had nothing to do with the pub- 
lication of the editorial or the news re- 
ports. But where a person is not shown 
in the paper to be its editor no such 
presumption under S, 7 of the Press Act 
can be drawn but it must be held that 
he has no concern with the publishing 
of the article, AIR 1968 SC 110, AIR 
1971 SC 856 and AIR 1974 SC 47, Rel, 
on. (Paras 15 to 8} 


Where the printer, publisher and edi- 
tor of a newspaper is one and the same 
person it cannot be said that merely be- 
cause the name of the editor is ‘not 
shown at a separate place as requir- 
ed by R. 8 (2), he is absolved of his r2s< 
ponsibilities of the editor, The intention 
of the rule is merely to clarify who the 
editor of the paper is and once this is 
shown then there is a substantial though 
not a literal compliance of the rule, Fur- 
ther the Press Act does not recognise 
any other legal entity except the edi- 
tor in so far as the responsibilities of 
that office are concerned. Therefore, mere 
mention of the name of the Chief Edizor 
is neither here nor there, nor does it 
in any way attract the provisions of the 
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Press Act particularly Section 7, 
(Para 19) 
Held on the facts established in this 
case that the election petitioner had mis- 
erably failed to prove that the appel- 
lant who was the returned candidate 
was the editor of the newspaper ‘Chand~ 
rika’ or that he was performing tha 
functions, duties or shouldering the res- 
ponsibilities of its editor, Even though 
the name of the appellant was shown 
as its Chief Editor, the presumption 
under S. 7 of the Act was not appli- 
cable to him, The High Court theres 
fore had no justification to draw a pre- 
sumption against the appellant, 1978 
Ker LT 38 Reversed, (Para 35) 


Anno: AIR Man, (3rd Edn.) Press & 
Reg, of Books Act, S, 1 N., 1; S. 5 N., 3 
S.7 N1 

(C). Representation of the People Act 
(43 of 1951), S. 123 (3-A) — Corrupt 
practice — Promoting hatred between 
two classes of citizens —. Pleadings and 
proof — Articles and speeches of others 
falling within mischief of S. 123 (3-A) 
published in newspaper — Returned 
candidate not proved to be its editor ~ 
Admissibility, 

The publication of the materials pro- 
moting hatred between two classes of 
citizens is a corrupt practice under Sec- 
tion 123 (3-A) of the Act and it is well 
settled that such practices must pe clear- 
ly alleged with all the necessary parti~ 
culars and proved not by the standard 
of preponderance of probabilities but be- 
yond reasonable doubt, AIR 1964 SC 
1366, AIR 1976 SC 1295; AIR 1976 SC 
1599 and AIR 1978 SC 1162, Rel. on, 

(Para 36) 


Speeches and articls of various per- 
sons falling within the mischief of Sec- 
tion 123 (3A) of the Act and published 
in the newspaper ‘Chandrika’ of which 
the appellant (the returned candidate) 
was the Chief Editor but was not prov- 
ed to be its editor are inconsequential 
to fix the guilt upon him, until they are 
shown to have been made with the know- 
ledge and consent of the appellant, AIR 
1969 SC 1201 Rel. on, (Para 38) 


(D) Representation of the People Act 
(43 of 1951), S. 123-A (3-A) — News- 
paper report of speech made by return- 
ed candidate alleged to fall witbin mis- 
chief of S. 123 (3-A)— Admission by re- 
turned candidate that it was correct re- 
production of his speech — Admission 
to be taken as whole or not at all, 
(Evidence Act (1872), S. 21) is 
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It is well settled that an admission 
unless it is separable has to be taken 
as a whole or not at all, AIR 1952 SC 
343, AIR 1952 SC 354 and AIR 1974 SC 
388, Rel. on. (Para 42) 

Held in the facts and 
that the only evidence from which the 
Court can find that the appellant, (the 
returned candidate) had committed. a 
corrupt practice as contemplated by Sec- 
tion 123 (3A) of the Act is the evidence 
of the appellant containing the explana+ 
tion and the ramifications of his speech 
which being an admission had to ba 
taken as a whole or not at. al. More- 
over, as the offending extract of the 
speech was an integral part of the 
speech of the appellant it could not be 
dissected, In other words, a corrupt 
practice must be proved beyond reason- 
able doubt and applying this standard it 
must be held that the petitioner had 
failed to prove that the speech given by 
the appellant promoted or attempted to 
promote hatred or enmity between two 
classes of citizens, (Para 50) 


Anno: AIR Man, (8rd Edn.) Repr. of 


the People Act, S, 123 N, 14-A, Evi, Act 


5. 21 N. 11. 


(E) Representation of the People Act 
(43 of 1951), S. 123 (3A) — Attempting 
to promote feelings of hatred between 
Hindus and Muslims by- publication of 
cartoon — Whether amounts to corrupt 
practice —- Proof — Benefit of doubt. 


Where the cartoon published in ithe 
newspaper of which the returned can- 
didate was the Chief editor, depicted 
Jansangh as a pig and Shri E, M. S 
Namboodripad, the Marxist Leader, cut- 
ting the flesh of the pig and serving it 
to Muslims, 


Held that as is well known pork is 
strictly ‘prohibited by Islam and __ the 
very act of offering pig to a Muslim is 
extremely abhorrent to the Muslim; so 
the cartoon no doubt attempts to pro- 
mote feeling of hatred between the Hin- 
dus and the -Muslims and the High 
Court was right in coming to this find- 
ing. But it must be affirmatively prov- 
ed by the petitioner that this cartoon. 


was shown to the appellant or was with- 


in his knowledge or had his-consent be- 
fore its publication. 


In the absence of any positive evis 
dence on the point and applying the 
standard of proof by the doctrine of 
benefit of doubt the allegation of 
the petitioner that the appellant 


circumstances ` 
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was aware of the cartoon or gave his 
consent to its publication stands dis- 
proved for the appellant will get 
the benefit of doubt if two clear pos- 
sibilities are available, (Paras 50, 52) 
Anno ; AIR Man, (3rd Edn.) Rep, of 
the Peo, Act, S. 123 N, 3 and 14A. 
Cases Referred : Chronological Paras 
AIR 1978 SC 1162 37 
AIR. 1976 SC 1599 : (1976) 3 SCR 445 37 
AIR 1974 SC 47: (1974) 2 SCR 39 18 
AIR 1974 SC 388: (1974) 3 SCC 630: 


1974 Cri Ly 447 43 
AIR 1971 SC 856 :(1971) 3 SCR 257 
17, 18 


AIR 1971 SC 1295 : (1971) 2 SCR 118 36 
AIR 1969 SC 1201 : (1969) 3 SCR 603 38 
AIR 1968 SC 110: (1967). 3 SCR 708: 

1968 Cri LJ 95 > B8 
AIR 1964 SC 1366 i 36 
AIR 1952 SC 343: 1952 SCR 1091 42 
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Mr, F. S. Nariman, Sr, Advocate (M/s. 
S. Narayanan Poti, J. B. Dadachanji and 
K, J. Johan, Advocates with him), for 
Appellant in C, A, No, 12 of 1978 and 
Respondent in C. A, No. 865 of 1978; Dr. 
Y, S. Chitale, Sr Advocate (Mr, N 
Sudhakaran, Advocate with him), for 
Respondent in C, A. No, 12 of 1978 and 
‘Appellant in C, A, No, 865 of 1978, 


FAZAL ALI, J:— This election appeal 
is directed against the order of the 
High Court of Kerala dated 19th Dec., 
1977 by which the election of the appel- 
lant Haji C. H, Mohammad Koya has 
„been set aside and he has: been disquali-~ 
fied from taking part in the elections for 
a period of ‘six years under the provi- 
sions of the Representation of the Peo- 
ple Act, 1951 - (hereinafter called the 
Act), - f 

2. For the purpose of brevity we 
shall refer to the respondent-petitioner 
as the petitioner and Haji C, H, Moham- 
mad Koya as the appellant. 

3. In the general election held to the 
Legislative Assembly of Kerala on 20th 
March, 1977 the petitioner and the ap- 
pellant were the contesting candidates 
from No. 34 Malappuram Constituency. 
The counting of votes took place on the 
20th March, 1977 and the appellant was 
declared elected on the same date, ‘The 
total votes polled were 56,276. The ap- 
pellant secured 39,362 votes and thus de- 
feated the petitioner by a margin of 
20,000 votes, Aggrieved by the election 
results, the petitioner filed an election | 
petition in the High Court alleging that 
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the appellant had committed various cor- 
rupt practices falling within the ambit 
of S. 123- (3), (3A) and (4) of the Act. 
It was mainly alleged that before tke 
elections, the appellant was the Chif 
Editor of a Malayalam daily paper cali- 
ed Chandrika which was the official o7- 
gan of the Muslim League, It is further 
alleged by the petitioner that the appel- 
lant held shares worth Rs. 3 lakhs n 
the Printing and 
which published Chandrika, This paper, 
according to the petitioner, contains 
several articles, extracts of speeches amd 
cartoons which tended to ask the Mus- 
lims to vote for the appellant on religi- 
ous and communal grounds and also pro- 
moted ill-will and hatred between two 
classes of citizens, namely, the Janasangh 
and the Muslim League. It appears, how- 
ever, that at the hearing the petitioner 
confined his case only to ‘the corrupt 
practices alleged by him under S, 123 
(8A) of the Act. In this connection, the 
learned Judge of the -High Court `cb- 
served as follows:— 


“Though in the petition sub-secs, (3), 
(3A) and (4) of S. 123 of the Act ere 
specifically referred to, from the evi- 
dence tendered in the case it would: €p- 
pear that applicability of sub-sec, (EA) 
of S. 123 alone falis for decision.” 


4. The petition was contested by ~he 
appellant who filed a  counter-affidawit 
denying the assertions and averments 
made by the petitioner and took ~he 
stand that he made no speech whch 
offended S. 123 (3A) of the Act nor was 
he aware of any of the offending articles 
or cartoons published in Chandrika prior 
to the elections. He also denied that he 
was an Editor of Chandrika, but admit- 
ted that he was the Chief Editor end 
that too only in name, Being an impcrt- 
ant and an influential person he was 
able to collect lot of money for Chan- 
drika from the Gulf States and thai is 
why he was assigned an important role 
in Chandrika as Chief Editor for the 
purpose of deciding the larger policies of 
the paper, The appellant further dered 
that he had anything to do with the edi- 
torial work of Chandrika or the publica- 
tion of the speeches or articles etc, It 
may be pertinent to note here that even 
the petitioner in his petition has not at 
all alleged or described the nature of the 
duties which the appellant performec as 
Chief Editor nor has he stated that as 
Chief Editor he was controlling the ma- 
terials published in the paper so as to 
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ascribe constructive knowledge to him of 
the articles published in Chandrika, All 
that the petitioner pleaded in his peti- 
tion on this subject may be extracted 
thus:— 


“The respondent is the Chief Editor of 
Chandrika, a daily newspaper published 
from Calicut. It is published by the 
Muslim Printing and Publishing Com- 
pany Limited, The major shares of this 
company is owned by the Muslim League 
Party and the respondent holds share 
worth of Rs. 3 lakhs in the above com- 
pany. The daily Chandrika is the off- 
cial organ of the Muslim League Party. 
It is submitted that in the daily Chan- 
drika of which the respondent is the 
Chief Editor, is published reports and 
articles appealing to the members of the 
Muslim community not to vote for the 
candidates of the Muslim League (Oppo- 
sition) in the name of religion and com~ 
munity.” . 


5. As regards the speech. while the 
appellant admitted that he did make a 
speech as would appear from the extract 
Ex, P-1 (a) but denied that he made any 
communal allegations against the Jana 
Sangh but stated that some of the words 
used by him in the speech were used 
purely in a figurative sense. When the 
appeal was heard before us counsel for 
the parties agreed that the only items 
of evidence which could be relied upon 
against the appellant were (1) his speech 
Ex, P-1 (a), (2) Cartoon Ex, P-5 and (3) 
other offending speeches and articles 
which were published in the paper of 
which he was the Chief Editior, It was 
conceded by Dr, Chitale, counsel for the 
petitioner that if he was not able to 
prove that the appellant was really the 
Editor of the paper then the presump- 
tion under S. 7 of the Press and Re- 
gistration of Books Act 1867 (hereinafter 
called the Press Act) would not apply 
and the case of the petitioner would 
stand or fall on Ex, P-1 (a) and Exhibit 
P-5. It is also not disputed that although 
the High Court has relied on a number 
of articles and extract of speeches pub- 
lished in the various issues of Chandrika 
yet none of these have been proved ac- 
cording to law by examining the writer 
or the reporter or producing the original 
script of the paper, If, therefore, the 
petitioner fails to establish that the ap- 
pellant was virtually the Editor of Chan- 
drika or at any rate performed the 
duties of the editor then no constructive 
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knowledge of these articles can be attri- 
buted to him. 


6. The High Court framed the fol- 
lowing issues:— 

1, Whether the petition is maintain- 
able? 

2. Whether the election is vitiated by 
all or any of the corrupt practices alleg- 
ed in the petition? 

3. Regarding reliefs and costs, 


7. As regards issue No, 1 the High 
Court held that the petition was main- 
tainable and decided this issue against 
the appellant, This finding has not been 
challenged by the appellant before us 
and we therefore affirm the same. 

8 The main issue in the case was 
issue No, 2 and we should have expected 
the High Court to have framed a more 
detailed issue’ giving the nature and 
character of the corrupt practices alleg- 
ed by the petitioner against the appel- 
lant in order to give a clear picture to 
the parties regarding the matters which 
were to be decided by the court. How- 
ever, as both the parties understood 
‘what the allegations were and proceeded 
to trial on that basis the vagueness of 
the issues framed by the High Court has 
not caused any prejudice to any of the 
parties. 


. 9 The main corrupt practice pleaded 
against the appellant by the petitioner 
and which has been vehemently argued 
before us is to be found in paragraph 5 
of the petition which is regarding the 
inflammatory speech Exhibit P-1 (a) said 
to have been made by the appellant and 
which according to the petitioner fell 
within the mischief of S. 123 (8A) of 
the Act. ; 

10. Another important averment made 
in the petition was in paragraph 11 of 
the petition which refers to the cartoon 
and may be extracted thus:— 

“In Chandrika dated 12-3-1977 on the 
front page a cartoon is published. It de- 
picts Jan Sangh as a Pig and Shri E. M. 
Sankaran Namboodiripad, the Marxist 
Leader, cutting the flesh of the pig 
and serving it to the Muslim. This is an 
attempt to promote feelings . of ‘enmity 
and hatred between different classes of 
citizens of India on grounds of religion. 
It is well known to eat pork is pardial 
ansthma (haram) for true Muslims. 
The publication of this cartoon in Chan~ 
drika is with the consent and knowledge 
of the respondent, which promoted 
hatred of the Muslims against the United 
Front of Marxist Party and Janata Party 
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and Muslim League (opposition) of which, 
the petitioner is a candidate from tha 
concerned constituency”, 


It is clearly pleaded that the cartoon was 
published in Chandrika with the consent 
and knowledge of the appellant. Thus, 
in other cases consent and knowledge 
were not expressly pleaded by the peti- 
tioner, who sought to rely on the pre- 
sumptions to be drawn under S, 7 of the 
Press Act, : 


11. We shall first take up, therefore, 
the question whether the petitioner can 
avail of the presumption to be drawn 
under S, 7 of the Press Act. The High 
Court has found that in the circum- 
stances of the case, Section 7 of the 
Press Act fully applies to the facts of 
the present case. We are however for 
the reasons that we shall give hereafter 
unable to agree with the view taken by 
the High Court, 


12. Before dealing with the various 
provisions of the Press Act, it may be 
necessary to divide this question into 
two parts: (1) the legal aspect, and 
(2) the factual aspect, The legal aspect 
concerns the effect of the various pro- 
visions of the Press Act and the extent 
of their applicability to the appellant, 
The factual aspect would take within its 
fold the duties and responsibilities per- 
formed by the appellant as the Chief 
Editor. We will first take up the legal 
aspect, 


13. The Preamble to the Press Act 
runs thus :-— 


“Whereas it is expedient to provide 
for the regulation of printing-presses 
and of newspapers, for the preservation 
of copies of every book and newspaper 
printed in India and for the registration 
of such books and newspaper, it is here- 
by enacted as follows.” 


It would thus appear that the object of 
the Press Act was to regulate printing 
presses and newspapers in order to pre- 
serve copies of newspapers and _ books. 
Moreover, in order to avoid multiplicity 
of suits and uncertainties of liabilities, it 
was considered necessary to choose one 
of the persons from the staff and make 
him liable for all the articles or matters 
published in the paper so that any per- 
son aggrieved may sue only the person 
so named under the provisions of the 
Press Act and is relieved from the neces- 
sity of making a fishing or roving en« 
quiry about persons who may have beenj’ 
individually responsible for the offending| 
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matters published in the paper. Our 
opinion in this regard is however re- 
inforced by the statement, object ard 
reasons accompanying the Press Azt 
which may be extracted thus: 

“Whereas it is expedient to repeal the 
Indian Press Act, 1910 and the News- 
papers (Incitements to Offences) Act, 
1908, and to make further provision in 
the. Press and Registration of Books Act, 
1867, for the liability of editors of news- 
papers in civil and criminal proceedings 
and to make certain amendments in that 
Act in order to facilitate the registration 
of printers and publishers; and to pro- 
vide in the Sea Customs Act, 1878, tse 
Code of Criminal Procedure, 1898, and 
the Indian Post Office Act, 1898, for the 
seizure and disposal of certain docu- 
ments; it is hereby enacted as follows:” 
It was with this avowed object that the 
Press Act clearly defines ‘Editor’ who 
has a clear legal status under the Press 
Act, Section 1 (1) of the Press Act de- 
fines ‘Editor’ thus: 


“ Editor’ means the person who con- 

trols the selection of the matter that is 
published in a newspaper.” 
Section 5 of the Press Act provides that 
no newspaper shall be published exc2pt 
in conformity with the rules hereinafter 
laid down, Section 5 (1) runs thus:— 

“Without prejudice to the provisions of 
S. 3, every copy of every such news~ 
paper shall contain the names of the 
owner and editor thereof printed clearly 
on such copy and also the date of its 
publication.” 


It would thus be clear that under Sec: 
tion 5 (1) of the Press Act the legal re- 
quirement is that every newspaper shall 
contain the name of the owner and the 
editor printed clearly, so that there is no 
confusion in the minds of the people on 
this account. Sub-section (2) of S. 5 of 
the Press Act makes it incumbent on 
the printer and the publisher to appear 
before the authorities mentioned in that 
section and make a declaration. 

14. Sub-rule (2) of R., 8 of the Rules 
made under the Press Act runs thus: 

“Every copy of every newspaper shall 
have printed legibly on it the names of 
the printer, publisher, owner and editor 
and the place of its printing and publica~ 
tion in the following form, f 
and published by...sssas 
(name of owner)...... 336 
and printed at......... (place of print-ng) 
Sevan and published  at............ (pace 
of publication........0:0. Editor....cees 
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This rule enjoins that the name of the 
printer, publisher, owner and editor 
must be clearly indicated. The note ta 
this rule is extracted thus:— 


“Note: This form may be modified to 
suit the circumstances of each paper, for 
example, where the printer, publisher 
and owner are the same the imprint line 
can be: Printed, published and owned by 
wee The editors name, however, 
should be given separately in every 
case,” 


This requires that the editors name, 
however, should be given separately in 
every case, Rule 6 requires every pub- 
lisher to submit an annual statement to 
the Press Registrar. It is not disputed in 
the present case that this statement was 
not made by the appellant but by P.W. 2 
Aboobacker who was the editor, publi- 
sher and printer of Chandrika, The an= 
nual statement which has to be filed in 
form 2 contains one of the columns 
where the editor’s name has to be shown, 
Section 7 of the Press Act runs thus:— 


“In any legal proceeding whatever, as 
well civil as criminal, the production of 
a copy of such declaration as is afore- 
said, attested by the seal of some Court 
empowered by this Act to have the cus- 
tedy of such declarations, or, in the case 
of the editor, a copy of the newspaper 
containing his name printed on it as that 
of the editor shall be held (unless the 
contrary be proved) to be sufficient evi- 
dence, as against the person whose name 
shall be subscribed to such declaration, 
or printed on such newspaper as the 
case may be, that the said person was 
printer or publisher, or printer and 
publisher (according as the words of the 
said declaration may be) of every por- 
tion of every newspaper whereof the 
title shall correspond with the title of 
the newspaper mentioned in the declara- 
tion or the editor of every portion of 
that issue of the newspaper of which a 
copy is produced.” 


15. Section 8-A of the Press Act pro- 
vides that where any person’s name has 
appeared as an editor in a paper al- 
though he was not an editor he shall 
within two weeks of his becoming aware 
that his name has been so published, 
appear before the District, Presidency or 
Sub-Divisional Magistrate and make a 
declaration that his name has been in- 
correctly published and get a certificate 
from the Magistrate that the provisions 
of S, 7 shall not apply to him. It may be 
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interesting to note the 
here:— . 

1, That the issues of Chandrika’ shown 
to us clearly and unmistakably mention 
the name of Aboobaker as the printer, 
publisher and editor of Chandrika and 
does not mention the appellant as . the 
Editor of Chandrika. The appellant is 
merely shown as the Chief ‘Editor but 
this is an office which is not at all con- 
templated by the Press Act. 


following facts 


2. That if the appellant was really the . 


editor of the paper then P.W, 2 Aboo- 
baker ought to have resorted to S. 8-A 
to correct the mistake in the paper 
where his name was shown as the editor 
but no such thing has been done, On 
the other hand, P.W. 2 Aboobaker tacit- 
ly and clearly admits that he is the edi- 
tor of the paper,” - 


3. That the petitioner has not at all 
pleaded in his petition the nature of the 
duties performed or responsibilities 
shouldered -by the appellant as Chief 
Editor. There is no averment at all: in 
the petition that the appellant controls 
the selection of matter that is published 
in the newspaper which alone would 
make him an editor as defined in Sec- 
tion 1 (1) of the Press Act, The ward 
‘Chief Editor’ is clearly absent from the 
Press Act and in fact foreign to it be- 
cause the Press Act has selected only 
one person who has a special status and 
that is the editor who can be sued, if 


necessary, or can sue and against whom. 


alone a presumption under Section 7 of 
the Press Act can be drawn, While 
holding that the presumption under 
Sec, 7 of the Press Act is available to 
the petitioner, the High Court has com~ 
pletely overlooked the aforesaid aspects 
mentioned by us, The law on the subject 
is absolutely clear and there are a num- 
ber of decisions of this Court which have 
interpreted the relevant sections of the 
<- Press Act, 


16. In the case of State of .Maharash~- 
tra v. Dr. R. B. Chowdhary, (1967) 3 
SCR 708: (AIR 1968 SC 110) this court 
observed as follows (at p. 111 of AIR): =~ 

“The term ‘editor’ is defined in the 
Act to mean a person who controls the 
selection of the matter that is published 
in a newspaper. Where there is mention~ 
ed an editor as a person who is respon- 
sible for selection of the material S, 7 
raises presumption in respect of such a 
person, The namé of that person has to 
be printed on the copy of the news- 
paper and in the present case the name 


A.I. R. 


of Madane admittedly was printed: as the 
editor. of the Maharashtra in the copy of- 
the Maharashtra which -contains the 
defamatory article, ` The declaration in 
Form I which has been produced before 
us shows the name of Madane not only 
as the printer and publisher but also as 
the editor. In ‘our opinion the presump- 
tion will attach to Madane as having 
selected the material for publication in 
the newspaper......... In the circumstan- 
ces not only the presumption cannot be 
drawn against the others who had not de- 
clared themselves as editors of the news- 
paper but it is also fair to leave them 
out because they had no concern with 
the publishing of the article in question.” 
This case, therefore, clearly holds that 
where a person is not shown: in the 
paper to be. its editor no such presump- 
tion under S, 7 of the Press Act can be 
drawn but it must be held that he has 
mo concern with the publishing of the 
article. : 

17. To the same effect is another de- 
cision of this Court'in the case of D, P. 
Mishra v, Kamalnarayan Sharma, (1971) 
3 SCR 257: (AIR 1971 SC 856). In this 
case which was also an election matter 
a newspaper called Mahakoshal was 
published from Raipur and one Shukla 
was registered as the printer, publisher 
and editor with the Press Registrar, The 
defence of Shukla was that he had ap- 
pointed one Tarangi as the editor of 
Mahakoshal in June 1962; and was not 
present at the relevant time, This Court 
pointed out that the proceeding for nam- 
ing a person who is found responsible 
for publication of an offending matter 
and for constituting a corrupt. practice 
are in the nature of quasi-criminal pro- 
ceedings. It follows therefore that being 
a corrupt practice it has to be proved 
beyond reasonable doubt and not by the 
measure of preponderance; of probabili- 
ties, The Court observed in this connec- 
tion as follows (at p, 859 of AIR):— 


“Section 7 raises a presumption that 
a person whose name is printed in a copy 
of a newspaper is the editor of every 
portion of that issue, The presumption 
must be rebutted by evidence......... 
presumption under’ S. 7 of the Press 
and Registration of Books Act undoubt- 
edly. arises, but in a charge under Sec- 
tion 123 (4) of the Representation of the 
People Act the presumption under S. 7 
of the Press and -Registration of Books 
Act, 1867 would come with greater or 
less force, according to the circumstances 
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to the aid of a person claiming that tke 
editor was responsible for the publicatice: 
and that the publication was to tke 
knowledge of editor.” 


“Granting that there was close associ- 
tion between Mishra and Shukla ar-4 
even granting that Mahakoshal was e=- 
clusively carrying on propaganda on b= 
half of Mishra, unless there is eviden= 
to prove that Shukla had either auth 
rised the publication of the offendirg 
matter, or had undertaken to be respo= 
sible for all the publications made 
the Mahakoshal, no inference that t= 
offending publications were made to t== 
knowledge and with the consent zf 
Shukla may be raised.” 


“The statement filed by Shukla is net 
inconsistent with the case set up by hin 
in this proceeding. Responsibility fr 
publication was accepted by him but “© 
had clearly stated that the publication sf 
news-items from the  corresponders 
were attended to by the sub-editors ard 
that he generally laid down the policy 
of the newspaper and gave general d- 
rections, He admitted his responsibility 
because he personally had with know- 
ledge published the article which coar- 
stituted contempt of Court.” 


We may mention here that in this cere 
Shukla in his statement has clearly ste- 
ed that the publication of the new:-~ 
terms in the paper were attended to =y 
Sub-editors and he generally laid down 
the policy of the newspaper and gare 
general directions, No such allegation ar 
evidence is forthcoming in the instent 
case. because it has neither been alleg=d 
nor proved that the appellant was =n 
any way controlling selection of tze 
matters published in the paper, 


18. In the case of Harasingh Char=a 
Mohanty v, Surendra Mohanty, (1974) 2 
SCR 39: (AIR 1974 SC 47) this Coit 
pointed out that consent or agency couxd 
not be inferred but had to be proved =- 
firmatively like any other fact. In ths 
connection the Court observed as fo~ 
lows (at p. 56 of ATR):— 


“Consent or agency cannot be inferr=] . 


from remote causes, Consent cannot z8 
inferred from mere close friendship. zr 
other relationship or political affiliatica. 
As pointed out in D, P. Mishra’s case (ATR 
1971 SC 856) (supra) however close tze 
relationship unless there is evidence Ð 
prove that the person publishing or writ- 
ing the editorial was authorised by t= 
returned candidate or he had undertak= 
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to be responsible for all the publications, 
no consent can be inferred.” 

It was further held in this case that the 
presumption under S, 7 of the Press Act 
is a rebuttable presumption and the so- 
called editor can rebut the presumption 
by showing that he had nothing to do 
with the publication of the editorial or 
the news report. In our opinion, even 
if any presumption is drawn against the 
appellant the same has been sufficiently 
rebutted by him not only from the evi- 
dence adduced by the appellant but also 
by the evidence adduced by the peti- 
tioner. We shall presently deal with this 
facet of the matter, namely, the factual 
aspect of this question, The court fur- 
ther observed as follows (at p., 57 of 
AIR):— 


“When once it is established that nei-~ 
ther the editorial (Ext. 1) nor the news 
report (Ext, 2) were published by the 
respondent or by someone else with his 
consent or that the speech alleged to be 
made by Biju Patnaik even if it amounts 
to corrupt practice, was made without 
the consent of the respondent, and that 
Biju Patnaik was not his agent, it is un- 
necessary to consider the question whe- 
ther the editorial and the news report 
as well as the speech of Biju Patnaik 
did in fact constitute corrupt practice 
under sub-sec, (8) of 5. 123 of the 
Act.” 


19. As against this Dr. Chitale, coun- 
sel appearing for the petitioner submit- 
ted two points before us, In the first 
place, he argued that the provisions of 
Rule 8 thereof have not at all been com- 
plied with, and, therefore, the appellant 
cannot escape his liability even though 


‘he was the Chief Editor, It was argued 


that the note to Rule 8 as also the form 
mentioned in Rule 8, sub-rule (2) clearly 
provide that the editors name must be 
separately shown in every paper and in 
the instant case the issue of the paper 
Chandrika shows in a composite form 
that the editor, printer and publisher 
of the paper was P.W, 2 Aboobaker, It 
was thus contended that the provisions 
of Rule 8 (2) have not been complied with 
because the name of the editor has not 
been separately shown. In these circum- 
stances, it was argued that as the name 
of the Chief Editor was separately shown 
he must be taken to be the editor of 
the paper under the provisions of the. 
Press Act and the rules made there- 
under, We are however unable to accept 
this argument, In the first place, the 
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paper clearly shows the name of the 
editor as Aboobaker, As. the printer, pub- 
lisher and the editor was one and the 
same person it cannot be said that mere- 
ly because the name of the editor was 
not shown at a separate place he was 
absolved of his responsibilities as the 
editor, The intention of the rule is mere~ 
ly to clarify who the editor of the paper 
is and once this is shown then there is a 
substantial though not a literal compli- 
ance of the rule, Secondly, the Press Act 
does not recognise any other legal entity 
except the editor in so far as the respon- 
sibilities of that office are concerned. 
Therefore, mere mention of the name of 
the Chief Editor is neither here nor 
there, nor does # in any way attract the 
provisions of the Press Act particularly 
Section 7. Thirdly, it is not even pleaded 
in the petition, much less proved, that 
the appellant being the Chief Editor, it 
was part of his duty to edit the paper 
and control the selection of the matter 
that was published in the newspaper 
which in fact has been demonstrably dis- 
proved by the appellant. Thus, we ara 
unable to accept the finding of the High 
Court that any presumption under S. 7 
of the Press Act can be drawn against 
the appellant, 


20. This brings us to the factual) as< 
pect of the matter, In this connection, 
the definite case of the appellant is 
that although he has been shown as the 
Chief Editor of Chandrika he was not at 
all connected with any editorial function 
but his name was lent to the paper 
because of his past services to Chandrika 
and because he used to get lot of money 
for this paper being an influential man. 
This has been proved not only by the 
evidence led by the appellant but also 
by the evidence adduced by the peti~ 
tioner, ; 


21. Before taking the evidence on this 
point we might mention a few admitted 
facts which loom large in our minds (1) 
that the petitioner proceeds on the foot- 
mg in his petition that the appellant 
was the Chief Editor and nowhere he has 
been mentioned as the editor of Chan- 
drika, (2) there is no pleading by the 
petitioner that the appellant was an edi- 
tor within the meaning of Section 1 (1) 
of the Press Act particularly when the 
paper Chandrika was the pivot and the 
sheet anchor of his case and which. clear- 
ly showed that the appellant was not the 
editor but P.W. 2 Aboobaker was. offi- 
cially and factually the editor of the 
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paper and yet there is no positive denial 
of this fact in the petition; (3) no parti= 
culars of the functions, duties and pow- 
ers of the appellant as Chief Editor have 
been pleaded. On the other hand, it has 
been pleaded that the appellant held 
shares worth Rs, 3 lakhs in the company 
but that. will not attract the provisions: of 
the Press Act at all; and (4) as Aboo- 
baker was admittedly the editor of the 
paper Chandrika as clearly admitted by 
the petitioner himself in his evidence, 
the onus was clearly on the petitioner to 
allege and prove that the duties of the 
editor were actually performed not by 
P.W. 2 Aboobaker but by the appellant. 
In this background we would now discuss 
the evidence of the parties on this point. 


22-34. (After discussion of evidence 
of the parties His Lordship proceeded): 
Thus, on a close and careful considera- 
tion of the evidence discussed above, the 
following inescapable conclusions emerge: 


1, P-W, 2 Aboobaker was admittedly 
the editor of Chandrika, fulfilled all the 
conditions of Section 1 (1) of the Press 
Act and his name was printed as editor 
in. the issues of Chandrika, 

2, P.W, 2 as the editor of the paper 
supervised the editorial staff, - controlled 
the selection of materials. to be publish« 
ed in the paper, approved the policies to 
be followed in. publication and was 
wholly in charge of the editorial group. 

3, The appellant was. never shown or 
referred to as the editor anywhere, Even 
the register which is meant to be signed 
by the editor and the other staff on the 
editorial group was not signed by the 
appellant as he had nothing to do with 
the editorial work. - 

4, The appellant had been appointed 
as Chief Editor because he was a Mem- 
ber of Parliament and an influential man 
who could get finances. for the paper 
from the Gulf States but he had no hand 
at-all in any of the functions and duties 
performed by the editor, 

5, The appellant was no doubt shown 
as Chief Editor in the issues of ths 
Chandrika but the Press Act as held by 
us does not recognise any such legal 
entity and the only person who is rex 
cognised' by the Press Act is the editor 
who in this case was P.W. 2 and who 
had admittedly filed the declaration un« 
der Section 5 (2) of the Press Act. 


6 Although Section 8A was the speci- 
fie provision under which a person could 
apply for a certificate that he ceased to 
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be the editor no such action was taken 
by P.W. 2. to get his name struck cif 
from the roll of editor. This  clear.y 
shows that P.W. 2 alene was the editer 
and the appellant was merely a nam2 
jender and his post was purely orna~ 
mental, 


7, The petitioner himself has not at =I 
anywhere pleaded in his petition that 
the appellant was the editor nor bas 
he mentioned the duties or responsibiti~ 
ties which were performed by the ap- 
pellant as Chief Editor so as to bring 
him within the fold of Section 1 of ‘tne 
Press Act, 


35. From the facts established abore, 
it is manifest that the petitioner has 
miserably failed to prove either that the 
appellant was the editor of the paper or 
that he was performing the functioms, 
duties or shouldering the responsibilit-es 
of the editor. It is obvious that a pre- 
sumption under Section 7 of the Press 
Act could be drawn only if the person 
concerned was an editor within the 
meaning of Section 1 of the Press Act. 
Where however a person does not fu_fil 
the conditions of Section 1 of the Press 
Act and does not perform the functicns 
of an editor whatever may be his des- 
cription or designation, the provisions of 
the Press Act would have no application, 
In these circumstances, therefore, ‘the 
High Court had no legal justification to 
draw a presumption against the appellent 
under Section 7 of the Press Act in hod- 
ing that he was proved to be the editor 
of Chandrika, and, therefore, must be 
deemed to be aware of the articles pub- 
lished in the said paper, Even if, for the 
sake of argument, it is assumed that the 
appellant was the editor it has been 
pointed out by this Court that the pre- 
sumption to be drawn under Section 7 
of the Press Act is rebuttable and fhe 
evidence and the circumstances of this 
case discussed above show that this pre- 
sumption has been sufficiently rebutted. 


36. The next question that arises Jor 
consideration is that if the finding of 
the High Court on this point is rejected 
as it must be then can the appellant be 
liable for the materials or speeches prb- 
lished in the paper Chandrika, The ptb- 
lication of the materials promoting hatred 
between two classes of citizens is un- 
doubtedly a corrupt practice and it is 
well settled by long course of decisicns 
of this Court that such practices mast 
be clearly alleged with all the necessary 
particulars and proved not by the stan- 


‘prevaricating character, 
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dard of preponderance of probabilities 
but beyond reasonable doubt, we are 
fortified in our view by the decision of 
this Court in the case of Mohan Singh 
v. Bhanwar Lal, AIR 1964 SC 1366 whera 
this Court observed as follows,— 

“The onus of establishing a corrupt 
practice is undoubtedly on the person 
who sets it up, and the onus is not dis- 
charged on proof of mere preponderance 
of probability, as in the trial of a civil 
suit, the corrupt practice must be estab- 
lished beyond reasonable doubt by evi- 
dence which is clear and unambiguous.” 
To the same effect is a decision of this 
Court in the case of Magraj Patodia v, 
R. K. Birla, (1971) 2 SCR 118: (AIR 1971 
SC 1295) where this Court observed as 
follows (at page 1301):— 


“But the fact remains that burden of 
proving the commission of the corrupt 
practice pleaded is on the petitioner and 
he has to discharge that burden satisfac- 
torily, In doing so he cannot depend on 
preponderance of probabilities, Courts 
do not set at naught the verdict of the 
electorate except on good grounds.” 


37. In the case of D. Venkata Reddy 
v. R., Sultan (1976) 3 SCR 445: (AIR 
1976 SC 1599) this Court after reviewing 
most of the previous decisions of this 
Court observed as follows (at p, 1604 of 
AIR) :—~ 


“In a democracy such as ours, the 
purity and sanctity of elections, the sac- 
rosanct and sacred nature of the electo- 
ral process must: be preserved and main- 
tained, The valuable verdict of the 
people at the polls must be given due 
respect and candour and should not be 
disregarded or set at naught on vague, 
indefinite, frivolous or fanciful allegations 
or on evidence which is of a shaky or 
It is well set- 
tled that the onus lies heavily on the 
election petitioner to make out a strong 
case for setiing aside an election, In 
our country election is a fairly costly 
and expensive venture and the Repre- 
sentation of the People Act has provided 
sufficient safeguards to make the elec- 
tions fair and free, In ‘these circum=- 
stances, therefore, election results can- 
not be lightly brushed aside in election 
disputes, ..scesecacsceceras Another principle 
that is equally well settled is that the 
election petitioner in order to succeed 
must plead all material particulars and 
prove them by clear and cogent evi- 
dence, The allegations of corrupt prac« 
tices being in the nature of a quasi crix 
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minal charge the same must be proved 
beyond any shadow of doubt.” 


In the case of Ramanbhai v, Jasvant- 
singh, AIR 1978 SC 1162 this Court ob- 
served as follows (at p. 1165) :— 


“We may state that the charge of bri- 
bery is in the nature of a criminal charge 
and has got to be proved beyond doubt. 
The standard of proof required is that 
of proving a criminal or a quasi-criminal 
charge, A clear-cut evidence, wholly 
credible and reliable is required to prove 
the charge. beyond doubt. Evidence 
merely probabilising and endeavouring 
to prove the fact on the basis of pre- 
ponderance of probability is not suffici- 
ent to establish such a charge.” 


38. In the light of these decisions we 
shall now proceed to decide the next 
question. In view of our finding that 
the appellant has not been proved to be 
the editor of the paper Chandrika Exts. 
P. 2 to P, 11 excepting Ext. P, 5 will 
have to be totally excluded from consi- 
deration because those are speeches and 
articles of various persons published in 
Chandrika and the constructive know- 
ledge of this has been ascribed to | the 
appellant by virtue of the allegation 
that he was the editor of the paper. As 
however this has not been proved it was 
incumbent on the petitioner to prove 
knowledge of these articles or speeches 
like any other fact, The admitted posi- 
tion appears to be that neither the wri- 
ter of the article nor the speaker who 
delivered the speech nor the reporter 
nor even the manuscripts of the speeches 
have been produced before the Court. 
In these circumstances, therefore, all 
these articles and speeches are inconse- 
quential until they are shown to have 
been made with the knowledge and con- 
sent of the appellant. Even in the plead- 
ing the petitioner has not averred that 
the appellant had any independent know- 
ledge of these things or that these 
speeches or articles were written with 
his express or implied consent. The pe- 
titioner has’ based his case entirely on 
the footing that as the appellant was 
the editor he must be deemed to be 
aware of these articles and speeches and 
if the speeches contained offending mat- 
ters and promoted hatred and ill-will 
between two classes of citizens the ap- 
pellant must be deemed to have com- 
mitted the corrupt practice under S. 123 
(3A) of the Act. As the entire edifice 
built by the petitioner for the admissi- 
bility of Exs, P-2 to P-11 except P-5 col- 
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lapses, the allegation of the petitioner 
on this score is clearly disproved. More~ 
over, we are fortified in our view by the 
decision of this Court in the case of Sa- 
mant N. Balakrishna v, George Fernan~ 
dez (1969) 3 SCR 603: (AIR 1969 SC 
1201) where this Court observed as fol- 
lows :— 


“The best proof would have been his 
own speech or some propaganda material 
such as leaflets or pamphlets etc, but 
none was produced ...... sone news item 
without any further proof of what had 
actually happened through witnesses is 
of no value, It is at best a second-hand 
secondary evidence. It is well known 
that reporters collect information and 
pass it on to the editor who edits the 
news item and then publishes it. In this 
process the truth might get perverted or 
garbled, Such news items cannot be 
said to prove themselves although they 
may be taken into account with other 
evidence if the other evidence is forcix 
bl ae 


39. We might also mention here that 
the High Court rejected Exts. P. 12 and 
P-13 by finding that these documents did 
not fall within the mischief of Sec, 123 
(3A) of the Act. Some reliance was how- 
ever placed on Ex, P.1 (d) which is said 
to have been written by the appellant. 
This document cannot be taken into con~ 
sideration for two reasons, In the first 
place, this was undoubtedly a material 
particular if it was an article actually 
written by the appellant and contained 
offending matter, and, therefore, it was 
necessary that it, should find place in 
the petition before being considered by 
the Court. Secondly, it has not been 
proved to have been written by the ap- 
pellant at all, This document is in the 
nature of an editorial written on 1-3- 
1977. The appellant has already denied 
that he had anything to do with the edi- 
torial work and was too busy with the 
election work as an M. P. and had no 
time to devote to these things, The 
learned Judge of the High Court has 
wrongly mentioned in his judgment at 
page 28 of the paper book Vol, 1 that 
the petitioner had made out a case that 
Ext, P. 1 (d) was written by the appel- 
lant, There is no such averment in 
the petition at all and the High Court 
has committed a clear error of record. 
Thirdly, the appellant stated that he 
could not say after such length of time 


that the editorial was written by him, 
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But on re-examination the appellar.t 
categorically asserted that the editorial 
written could not be in his language and 
thus denied having written the editorial. 
Although P, W. 2 the editor of the pē- 
per was examined by the petitioner and 
being the editor he was the best perscn 
to know whether or not this editorial 
was written by the appellant yet this 
document was not put to him. In these 
circumstances, this document has not 
been proved according to law, anid, 
therefore, must be excluded from consi~ 
deration, Counsel for the petitioner also 
did not press us to consider these docu- 
ments Exts. P-2 to P-11 except P-5, if 
we find that the appellant was not the 
editor of the paper Chandrika or that 
the presumption is not available to the 
petitioner, 


40. Reliance was however placed by 
counsel for the petitioner as also by the 
High Court on two documents, namely, 
Ext. P.1 (a) which was an extract of a 
speech delivered by the appellant at 
one of the election meetings where ae 
is said to have made certain observatioas 
which tended to promote hatred or il- 
will between the Janasangh and tae 
Muslim League. 


41. Reliance was further placed on 
Ex, P.5 which was a cartoon printed in 
the paper Chandrika and it was alleged 
by the petitioner that it was done with 
the knowledge and consent of the appel- 


lant, The cartoon, according to the High 


Court, did contain offending matter in- 
asmuch as it tried to promote feelings of 
hatred between two classes of citizens. 
So far as Ex, P.1 (a) the speech of the 
appellant is concerned the  petitiorer 
made the following averments in the pe- 
tition which may be extracted thus :—~ 


“The respondent is the Chief Editor of 
Chandrika, a daily newspaper ‘publisked 
from Calicut. It is published by the 
Muslim Printing anid Publishing Com- 
pany Limited. The major shares of this 
company is owned by the Muslim Lea- 
gue Party and the respondent holds 
share worth of Rs. 3 lakhs in the abeve 
company. The daily Chandrika is the of- 
ficial organ of the Muslim League 
Party. It is submitted that in the daily 
Chandrika of which the respondent is 
the Chief Editor, is published repcrts 
and articles appealing to the members 
of the Muslim community not to vote 
for the candidates of the Muslim League 
(Opposition) in the name of religion and 
community”. ; 
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The analysis of the averment clearly dis- 
closes the following facts : 


1. The petitioner has not mentioned 
the name of a single person who had ac- 
tually heard the speech and made a re- 
port. an ' 

2. According to the evidence of P. W. 
1 he was present at the place where 
the speech was delivered by the appel- 
lant and yet this fact, though a very 
material particular, does not find men- 
tion in the averment in the petition re- 
ferred to above. 


3. It is not indicated in the petition as 
to how and in what manner the speech 
tended to promote feelings of enmity or 
hatred between two classes of citizens. 
Even the classes of citizens against whom 
hatred was preached by the speaker has 
not been mentioned. 


From the infirmities mentioned above, it 
is clear that so far as the speech is con- 
cerned the allegations made in the peti- 
tion are vague, Assuming however that 
para 5 may amount to an allegation as 
contemplated by S, 123 (3A) of the Act, 
we shall proceed now to determine how 
far the petitioner has been able to prove 
his case within the four corners of the 
aforesaid section. 


42. No evidence was produced by the 
petitioner to prove whether the extract 
of the speech was correct and was a 
reproduction of the very words used by 
the appellant. Although the witnesses 
for the petitioner admitted that his 
speeches were reported to the paper by 
the reporters neither the script of the 
speech nor the reporter concerned was 
examined as a witness to prove that 
the contents were the transcript of 
the speech delivered by the appellant. 
The entire case of the petitioner on this 
point rests on an admission made by 
the appellant in his statement in court 
that the extract printed in the paper 
was more or less the correct reproduc- 
tion of his speech, Thus, it is clear 
that: the petitioner relies on this part of 
the case solely on the admission of the 
appellant. It is well settled that an ad- 
mission unless it is separable has to be 
taken as a whole or not at all. In the 
case of Hanumant v. State of Madhya 
Pradesh, 1952 SCR 1091 : (AIR 1952 SC 
343). this Court observed as follows : © 


“It is settled law that an admission 
made by a person whether amounting to 
a confession or not cannot be split up 
and part of it used against him, An ad- 
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mission must be used either as a whole 
or not at all,” 

To the same effect is the decision of this 
Court in the case of Palvinder Kaur v, 
State of Punjab, 1953 SCR 94; (AIR 
1952 SC 354) where Mahajan, J. speak- 
ing for the Court observed as follows:— 

“The court thus accepted the inculpa« 
tory part of that statement and reject- 
ed the exculpatory part, In doing so it 
contravened the well accepted rule re- 
garding the use of confession and ad- 
mission that these must either be accept- 
ed as a whole or rejected as a whole and 
that the court is not competent to ac- 
cept only the inculpatory part while re- 
jecting the exculpatory part as inherent- 
ly incredible.” 

43. The same view was taken in a re- 
cent decision of this Court in the case of 
Dadarao v, State of Maharashtra (1974) 3 
SCC 630 : (AIR 1974 SC 388) where this 
Court observed as follows (at p, 390 of 
AIR) :— 

"It may not, however, be overlooked 
that the admission made by the ap- 
pellant must be read as a_ whole, 
for what he has stated is that he had 
made his signature in the account books 
of the branch office after an audit ob- 
jection was raised that he ought to 
have signed the books at the end of 
every day in his managerial capacity. 
The statement of the appellant on this 
aspect is not capable of dissection be- 
cause the particular part thereof on 
which the High Court relies is inextric- 
ably connected with the other part 
which the High Court has not taken in- 
to consideration,” 


44, In view of the settled law on the 
question, it is manifest that the petition- 
er would fail or succeed on the admis- 
sion of the appellant and the admission 
will have to be read in the light of what 
the appellant has. himself: stated in his 
statement unless there are other satis- 
factory reasons for taking a contrary 
view, To begin with the offending words 
of the extract may be quoted thus :— 


“C, H, decleared emphatically that the 
assassins who ` dissected the community 
are now canvassing votes for the United 
Front of Janasangh and R, S. S. who 
were thirsting for Muslim blood. He 
loudly declared that the community 
should rest only after completely floor- 
ing this front in the ring of the elect- 
tions. €C. H. exhorted the gathering to 
cut down the fascist scarecrows to the 
extent that’ they ‘cannot rise- again.” ` 


A-1. R, 


Out of the entire speech this is the only 
portion against which offence has been 
taken as falling within the mischief of 
Section 123 (3-A) of the Act, It was 
suggested by counsel for the petitioner 
that the words used by the speaker 
clearly indicate that the party of the 
United Front of Janasangh and R, S. S. 
was after Muslim blood and the Muslim 
community should not rest unless this 
party is obliterated from the election. 
Strong exception has been taken by 
counsel for the petitioner to the use of 
the word ‘assassins’ for describing the 
Muslims who had gone over the side of 
the United Front, This passage was put 
to the appellant who stated thus :— 


“In Ext. P.1 (a) second paragraph it 
is said ‘Murderers who split the com~< 
munity’ which community was split (Q) 
I was referring to the split in the Mus-« 
lim League (AnS.) .....ccccses The speech 
was at 2O Clock in the night. I do not 
know whether the words which I exact- 
ly used have come in the paper. Tha 
general idea is the same, I say that you 
used these very words; can you deny 
(Q) I am not sure (Ans.), When a 
speech is made different versions will 
come in the paper. I do not usually 
prepare my speeches, I speak extem- 
pore”, 


“I cannot say that I used the very 
same words, But I have strongly urged 
that the opposition front be defeated 
(Ans.) Have you said “RSS-Janasangh 
which was thirsting for the Muslim 
blood” (Q) The speech was made a year 
ago. I do not remember the actual words 
used, Ex, P.1 (a) report was written by 
Chandrika reporters. The ideas were 
mine, The phrase ‘thirsting for blood’ 
was used in a figurative language (Ans).” 
It is clear that the appellant does not 
admit that the extract contains tha 
very words which were used by him in 
his speech particularly when the appel- 
lant had delivered an extempore speech, 
As the speech was delivered.a year be- 
fore by the appellant, it is quite natural 
that he would not have been able to re- 
member the actual words used by him. 
The appellant however makes it clear 
that the phrase ‘thirsting for Muslim 
blood’ was used in a figurative sense 
and not literally. That must obviously 
have been so, He has further stated 
that he used the words ‘thirsting . for 
blood’ in a figurative sense and not in 
the sense of drinking blood. What he 


_meant was:to give the -Muslim:.commu-< 
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nity a warning that it would guard it- 
self against such undesirable candidates 
by defeating them in the election, it 
was, therefore, a speech in a_ political 
matter, Further while explaining the 
words ‘Getting into the battle field’ the 
witness has stated that he used the 
same in the sense of getting ready for a 
political contest, This is how the ap 
pellant has explained his speech and the 
explanation given by him cannot be ræ- 
jected because no other evidence has 
been produced by the petitioner excert- 
ing the statement of the appellant re- 
garding the interpretation of the speech, 


45. Furthermore, the extract of tae 
speech quoted above also shows that 
there does not appear to be any inten- 
tion on the part of the speaker to 
preach hatred or enmity between two 
classes of citizens, namely, Janasangh, 
RSS and the Muslim League. We might 
mention that a good deal of argument 
was advanced before us by counsel for 
the appellant as to the nature, characzer 
and significance of the term ‘citizen’ end 
it was contended that political parties 
having a particular ideology could xot 
be treated asa class of citizens as 
contemplated by S. 123 (3A) of the Act. 
In the view which we have taken it is 
not necessary for us to examine this 
question. We shall assume for the sake 
of argument that Janasangh, R. S. S. end 
the Muslim League were different class- 
es of citizens, but even then that does 
not advance the case of the- petitioner 
any farther. We feel ourselves in com- 
plete agreement with the interpretation 
given by the appellant regarding -he 
speech made by him. In the first plece, 
being the speaker the appellant was the 
best person to say what he meant by 
the speech he delivered. Secondly, the 
petitioner has not produced either the 
reporter who was present at the meet- 
ing when the appellant spoke nor has he 
called for the script of the speech the 
extract of which was given in the news- 
paper, It is very difficult to interpret a 
part of the speech completely torn from 
its context. Furthermore, the words 
‘thirst for Muslim blood’ have been used 
for a particular purpose as explained by 
the appellant, because the words follow- 
ing, namely, the loudly declared that the 
community should rest only after com- 
pletely flooring this front in the ring 
of the elections’ clearly show that what 
the speaker meant was that. as Jana- 


sangh and R. S. S. were against the. 
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Muslims they should muster all efforts 
to get them defeated and teach a lesson 
to the dissident Muslims who had joined 
the Janasangh party. There does not ap~ 
pear to be any element of hatred or en~ 
mity in the extract of the speech of the 
appellant reported above. There is 
no exhortation by the speaker to 
the Muslims to attack the Janasangh 
or the R, S, S, or to do any kind of harm 
or violence. The entire speech is made 
against a political background and for a. 
political purpose. 


46. Another intrinsic circumstance 
which takes the speech out of the ambit 
of S, 123 (3A) of the Act is the conduct 
of the petitioner. The petitioner admits 
in his evidence that he heard the speech 
of the appellant but did not take down 
the same, He further clearly admits 
that the speech excited religious senti- 
ments which is an-election offence and 
yet he did not complain to anyone about 
the speech of the appellant, In this con- 
nection, the petitioner stated thus: 


“It is a speech which excites the reli- 
gious sentiments, That is an election of- 
fence. I had not complained to any au- 
ee. about the speech of the respon- 

ent.” 


47. The petitioner has not examined 
any independent member of the public 
belonging to the place where the speech 
was delivered and who had heard the 
same to prove that the speech tended to 
promote hatred or enmity between dif- 
ferent communities, nor is there any 
such evidence consisting of the members 
of the people to show what impact the 
speech made on them, On the other 
hand, it was rightly pointed out by Mr. 
Nariman, counsel for the appellant that 
there is reliable evidence to show that 
the speech was not treated to be an of- 
fending one or one that fell within the 
mischief of Section 123 (3A) of the Act. 


48 P.W. 1 admits in his statement 
that a paper called ‘Mathrubhumi’ dated 
1-3-1977 which was shown to him con- 
tains the correct reproduction of the 
speech of the appellant, In this connec- 
tion, the witness states as follows:— 


"I read the Mathrubhumi also, 'Ma< 
thrubhumi’ dated 1-3-1977 shown to the 
witness, Is not the news item under the 
heading the United Front will. return to 
power on page 3 in this about the same 


news P-1 (a) meeting (Q) A copy of 


paper shown to witness. The witness. 


reads the passage, The report about the 
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meeting may be correct, Does it give an 
exact report of the speech of the res- 
pondent on that day (Q) Yes (A).” 

This extract in the Mathrubhumi is Ex. 
R-1 and runs thus:— 

“C. H. Mohammed Koya expressed the 
opinion that the fate of those who con- 
demned and denigrated the leaders of 
the community and those who stabbed 
the organisation from behind the back 
will be known by the next election.” - 
A perusal of this extract would clearly 
show that the appellant never preached 
any hatred or enmity between two clas- 
ses of citizens, but had merely con- 
demned the dissident leaders of the com- 
munity who had stabbed the organisa- 
tion, namely, the Muslim League in the 
back and who were seriously condemn- 
ed for their defection. Had the speech 
been understood by the public and the 
intellectuals as promoting hatred or en- 
mity between two parties, some com 
ment on this aspect must have been 
found in the paper Mathrubhumi which 
belonged neither to the Janasangh nor 
to the Muslim League. 

49. Furthermore, there is another 
paper ‘League Time’ which is Ex, R-14 
and which clearly mentions that in the 
last election communalism has not play- 
ed any part at all, The relevant extract 
may be quoted thus: 

“Communalism has not played any part 
in the election. Mr. Rajagopal pointed 
out this is a hopeful situation.” 


Thus, both these papers found no com~ 
munal tinge nor any sermon preaching 
hatred or enmity between Janasangh 
end Muslim League in any of the spee- 
ches delivered by the appellant at the 


various meetings in the course of the 
elections. 
50. In view of the circumstances, 


therefore, the only evidence from which 
the Court can find that the appellant had 
committed a corrupt practice as contem- 
plated by S. 123 (8A) of the Act is the 
evidence of the appellant containing the 
explanation and the ramifications of his 
speech which being an admission has, in 
the facts and circumstances of this case, 
to be taken as a whole or not at all 
Moreover, as the offending extract of the 
speech is an integral part of the speech 
of the appellant it cannot be dissected. 
In other words, a corrupt practice must 
be proved beyond reasonable doubt and 
applying this standard we must hold 
that the petitioner has failed to prove 
that the speech given by the appellant 
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promoted or attempted to promote hatred 
or enmity between two classes of citizens. 
In these circumstances, the allegation in 
para 5 of the petition against the appel- 
lant has not been proved. None of the 
aspects discussed by us have been 
adverted to by the High Court which 
seems to have proceeded on presumptions 
and assumptions. 


51. Lastly we come to the next item 
on which reliance is placed which is Ex. 
P-5, the cartoon, The allegation regard- 
ing the cartoon is made by the petitioner ` 
in para 11 of the petition which may be 
extracted thus:— 


“In Chandrika dated 12-3-1977 on the 
front page a cartoon is published. It de- 
picting Janasangh as a Pig and Shri 
E. M. Sankaran Namboodiripad, the 
Marxist leader, cutting to the flesh of 
the pig and serving it to the Muslim. 
This is an attempt to promote feelings 
of enmity and hatred between different 
classes of citizens of India on grounds of 
religion, It is well-known to eat pork is 
pardial ansthma (haram) for true Mus- 
lims, The publication of this cartoon in 
Chandrika is with the consent and know- 
ledge of the respondent which promoted 
hatred of the Muslims against the United 
Front of Marxist Party and Janatha 
party and Muslim League (Opposition) 
of which the petitioner is a candidate 
from the concerned constituency”, 


It may be pertinent to note that in this 
averment the petitioner has pleaded that 
the cartoon was published with the con- 
sent and knowledge of the appellant — a 
fact which the petitioner has miserably 
failed to prove. There is absolutely no 
evidence on record to show that the car- 
toon was shown to the appellant and his 
approval was obtained before it was pub- 
lished, nor is there any evidence to show 
that the appellant had any knowledge 
direct or indirect about the cartoon be- 
fore its publication in Chandrika, We 
might indicate here that the term ‘con- 
sent’ is a much stronger word than know- 
ledge because it implies conscious assent 
and there is nothing to show that the 
appellant at any time gave his consent to 
the publication of the cartoon. The actual 
cartoon seems to depict Janasangh as 
a pig and Shri E, M. S. Namboodiripad 
the Marxist Leader cutting the flesh of 
the pig and serving it to Muslims, It is 
well known that pork is strictly prohi- 
bited by Islam and the very act of of- 
fering pig to a Muslim is extremely ab- 
horrent to the Muslim so the cartoon 
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no doubt attempts to promote 
of hatred between the Hindus and the 
Muslims and the High Court was rigat 
in coming to this finding. But this does 
not conclude the matter because it must 
be affirmatively proved by the petition=r 
that this cartoon was shown to the ap- 
pellant or was within his knowledge or 
had his consent before its publication. 


On this there is no evidence at all. Ia- 
deed if there is any evidence it is to 
negative this fact, The petitioner has 


mainly relied on the statement of P.W. 2 
the editor which is to the effect that tne 
copy of Chandrika used to be sent to tae 
appellant. That by itself would not shcw 
that the appellant must have read all 
the issues of Chandrika including tae 
one which contained the cartoon. In fact, 
as indicated above, P.W. 2 has himself 
admitted that at the time of election ke- 
cause of his responsibilities as the £e- 
eretary of the Muslim League and as a 
leader of the United Front during the 
months of February and March the ap- 
pellant was mostly on tour, The appel- 
lant has also admitted that during the 
relevant time he never got. time to read 
the paper completely, He has also stated 
categorically as indicated by us wh.le 
dealing with his evidence that he was 
extremely busy and has stated thus:— 

“As a leader of the United Front and 
the leader of the Muslim League I got 
much work to be done during election 
time. During this time were you very 
busy with your election speeches? (2) 
Yes (Ans.) I was very busy.” 


He has further admitted that although 
a copy of Chandrika was sent to him 
yet he did not get time to read fully. 
The statement runs thus:— 


“As Chief Editor one issue of Chan- 
drika used to be sent to me, Did you 
have time to read Chandrika and othar 
newspapers during election time? (Q) 
I do not get time to read fully (Ans.)” 


52. This is all the evidence that has 
been produced in the court to show that 
the cartoon was printed with the know- 
ledge and consent of the appellant, Put- 
ting however the case of the petitioner 
at the highest all that has been shown 
is that the appellant may have seen or 
received the paper and at the same time 
it is equally possible that in view of his 
pre-occupation the appellant may not 
have read or seen the paper at all. In 
such a situation, the onus of proof beirg 
on the petitioner to prove that the appe_- 
lant had knowledge of the publication of 
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the cartoon and applying the standard 
of proof by the doctrine of benefit of 
doubt, the allegation of the petitioner 
that the appellant was aware.of the car- 
toon or gave his consent to its publica- 
tion stands disproved for the appellant 
will get the benefit of doubt if two clear 
possibilities are available. Thus, it is 
impossible for us to jump to the conclu- 
sion that the appellant had any know- 
ledge of the publication of the cartoon 
before its publication, or that he gave 
his consent to its publication merely 
from the fact that the appellant was the 
Chief Editor and received a copy of 
Chandrika every day particularly when 
the appellant has explained that he was 
too busy and did not find time to read 
the paper fully, As the allegation re- 
garding the cartoon is also a corrupt 
practice it has to be proved by clear 
and cogent evidence which is wholly 
wanting in this case. It is true that the 
appellant was shown the cartoon while 
he was deposing in court and was asked 
to give his impression but whatever hé 
might have said in court is totally irrele- 
vant because that would not show that 
he had any knowledge of the cartoon 
prior to its publication. He gives his im- 
pression only when the cartoon is shown 
to him. i 


53. On a careful consideration of the 
evidence we are clearly of the opinion 
that the petitioner has not been able to 
prove the corrupt practice alleged 
against the appellant, There is no legal 
or satisfactory evidence to prove that 
the speech Ext. P-1 (a) made by the 
appellant promoted or attempted to 
promote feeling of enmity and hatred 
between two classes of citizens, namely, 
the Janasangh and. R.S.S, on the one 
side and the Muslim League on ‘the 
other, Similarly, there is no reliable evi- 
dence to show that the appellant had 
any knowledge or had given prior con- 
sent to the publication of the cartoon 
Ex, P-5. Thus, the petitioner has miser- 
ably failed to prove the allegation made 
by him in paragraphs 5 and 11 of the 
petition which alone have been pressed 
before us. We have also come to the con- 
clusion that the presumption -under Sec- 
tiin 7 of the Press Act is not available 
to the appellant and the learned Judge 
was wrong in relying on the same. 


54. The result is that the appeal is 
allowed with costs, The judgment of the 
High Court setting aside the election .of 
the appellant and unseating him is quash- 
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ed as also the order of the High Court 
disqualifying the appellant from contest- 
ing the election for a period of six years, 
The election petition filed by the peti- 
tioner before the High Court is dismissed, 


Appeal allowed. 
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M/s, Avon Services Production Agen- 
cies (P.) Ltd. Appellant v. Industrial 
Tribunal, Haryana and others, Respon- 
dents, 


Civil Appeal No, 634 of 1975, D/-6-10- 
1978. 


(A) Industrial Disputes Act (14 of 
1947), Sec. 10 — Power to make refer- 
ence — Discretionary and administrative 
‘in character — Existence or apprehension 
of industrial dispute — Adequacy or 
sufficiency of material for forming Gov- 
ernment’s opinion — Not justiriable. ’ 


S. 10 (1) confers a discretionary power 
and this discretionary power can be ex- 
ercised on being satisfied that an indus- 
trial dispute exists or is apprehended. 
There must be some material before the 
Government on the basis of which it 
forms an opinion that an industrial dis- 
pute exists or is apprehended, ‘The 
power conferred on the appropriate Gov- 
ernment is an administrative power and 
the action of the Government in making 
the reference is an administrative act. 
The adequacy or sufficiency of the mate- 
rial on which the opinion was formed is 
beyond the pale of judicial scrutiny. If 
the action of the Government in making 
tthe reference is impugned by a party it 
would be open to such a party to show 
that what was referred was not an in- 
dustrial dispute and that the Tribunal 
had no jurisdiction to make the Award 
but if the dispute was an industrial dis- 
pute, its factual existence and the ex- 
pediency of making a reference in the 
circumstances of a particular case are 
matters entirely for Government to de- 
cide upon, and it will not be competent 

` for the Court to hold the reference bad 
and quash the proceedings for want of 


*(Civil Writ No. 5126 of 1974, D/- 1-10- 
1974 (Punj & Har)). 
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jurisdiction merely because there was, 
in its opinion, no material before Gov- 
ernment on which it could have come to 
an affirmative conclusion on those mat- 
ters, AIR 1953 SC 53, Rel. on. (Para 6) 

Anno: AIR Manual (3rd Edn.), I. D. 
Act, 5. 10 N, 10 & 21. 


(B) Industrial Disputes Act (14 of 1947), 
S. 10 —- Second or fresh reference — 
Government declining to make reference 
~- Ets power to make reference is not 
exhausted — Existence of fresh material 
subsequent to refusal to make reference 
~ Not a pre-condition for making fresh 
reference, 


The Government does not lack the 
power to make the reference in respect 
of the same industrial dispute which it 
once declined to refer, Nor is it neces- 
sary that the Government must have 
some fresh material made available to it 
subsequent to its refusal to make a re- 


ference, for the formation of a fresh 
opinion, for making the reference, 
(Para 8) 


The only requirement for taking action 
under S. 10 (1) is that there must be 
some material before the Government 
which will enable the appropriate Gov- 
ernment to form an opinion that an in- 
dustrial dispute exists or is apprehended. 
This is an administrative function of 
the Government as the expression is un- 
derstood in contradistinction to judicial 
or quasi-judicial function. Merely be- 
cause the Government rejects a request 
for a reference or declines to make a re- 
ference, it cannot be said that the indus- 
trial dispute has ceased to exist, nor 
could it be said to be a review of any 
judicial or quasi-judicial order or deter- 
mination, The industrial dispute may 
nonetheless continue to remain in exist- 
ence and if at a subsequent stage the 
appropriate Government is satisfied that 
in the interest of industrial peace and 
for promoting industrial harmony it is 


desirable to make a reference, the ap- 
propriate Government does not lack 
power to do so under S. 10 (1), nor is 


it precluded from making the reference 
on the only ground that on an earlier 
occasion it had declined to make the re- 
ference, The expression ‘at any time’ in 
S. 10 (1) will clearly negative the con- 
tention that once the Government de- 
clines to make a reference the power to 
make a reference under S. 10 (1) in res- 
pect of the same dispute gets exhausted. 
A refusal of the appropriate Goveren- 
ment to make a. reference is not indica= 


1979 


tive of an exercise of power under 5,10 
(1), the exercise of the power would be 
a positive act of making a referenca 
Therefore, when the Government de- 
clines to make a reference the source 
of power is neither dried up nor exhaus-~ 
ed. It only indicates that the Govt, for 
the time being refused to exercise the 
power but that does not denude the 
power, The power to make the refer- 
ence remains intact and can be exer- 
cised if the material and relevant ‘com 
siderations for exercise of power are 
available; they being the continued ez- 
istence of the dispute and the wisdom 
of referring it, in the larger interest of 
industrial peace and harmony. AIR 1970 
SC 1205 and AIR 1972 SC 1975, Rel. on; 
C. W, No, 5126 of 1974, D/- 1-10-1974 
(P & H), Affirmed, (Paras 7, 8) 

Anno: AIR Manual (8rd Edn.) I D. 
Act, S, 10 N. 12. 


(C) Industrial Disputes. Act (14 of 194%), 
S. 10 — Reference — Validity — Wors- 
men’s Union complaining illegal termi- 
nation of some workmen and demanding 
their reinstatement — Government refer- 
ring dispute as to justification of their 
retrenchment — Held, reference not in- 
valid on ground that entirely different 
dispute referred. 


A union of workmen complained that 
two workmen -were illegally terminated 
from service and demanded their rein- 
statement with full back wages and con- 
tinuity of service, The appropriate Gov- 
ernment referred the’ question as lo 
whether the retrenchment of the two 
workmen was justified and if not, <o 
what relief they were entitled to, 


Held, it could not be said that the 
Government -had referred an entirely dif- 
ferent dispute than the one raised by 
the Union thus rendering the reference 
invalid, The Union. complained about 
illegal termination of service and de- 
manded reinstatement with back wages. 
The Government made a reference about 
the validity of the retrenchment and the 
relief to which the workmen would ba 
entitled. Thus there was a demand about 
reinstatement, complaining about the 
illegality of termination of service ard 
the same has been referred to the Tri- 
bunal, Retrenchment comprehends termi~ 
nation of service. Termination of service 
may be brought about by dismissal, dis- 
charge, removal from service or even re- 
frenchment apart’ from resignation of 
voluntary retirement, AIR 1968 SC 523, 
Disting. — “3 . (Paras 13, 134) 
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Anno: AIR Manual (3rd Edn.) I, D. 
Act, 5. 10 N, 21, 


(D) Industrial Disputes Act (14 of 
1947), Ss, 25F, 25FFF — Retrenchment 
and closure of business — Distinction þe- 
tween — Payment of compensation and 
wages for notice period — Not pre-con- 
dition to closure, 


Under S. 25F a workman employed in 
an industrial undertaking cannot be re- 
trenched by the employer until the 
payment, is made as provided in cls, (a) 
and (b), S, 25FFF (1) provides that the 
workman shall be entitled to notice and 
compensation in accordance with the 
provisions of S. 25F if the undertaking 
is closed for any reason, as if the work- 
man has been retrenched. The failure 
to comply with the provision prescribing 
conditions precedent for valid retrench- 
ment in S. 25F renders the order of re~ 
trenchment invalid and inoperative. 
The Legislature has not sought to placa 
closure of an undertaking on the same 
footing as retrenchment under S, 25F, 
By S, 25F a prohibition against retrench- 
ment until the conditions prescribed by 
that section are fulfilled, is imposed; by 
S. 25FFF (1) termination of employment 
on closure of the undertaking without 
payment of compensation and without 
either serving notice or paying wages in 
lieu of notice is not prohibited, Payment 
of compensation and payment of wages 
for the period of notice are not, there- 
fore, conditions precedent to closure. 
AIR 1960 SC 610 and AIR 1960 SC 923, 
Foll, (Para 16) 


Anno: AIR Manual (3rd Edn.), I. D. 
Act, 5. 25F N. 7; S. 25FFF N. 6. 


(E) Industrial Disputes Act (14 of 
1947), Ss. 25FFF, 2 (j) — “Undertaking” 
— Meaning of — Painting section of a 
factory — Held, not an undertaking — 
Termination of services of workmen due 
to closure of that section — Amounted 
to retrenchment, 


The expression ‘undertaking’ is not 
defined in the Act, It also finds its place 
in the definition of the expression ‘in- 
dustry’ in S. 2 (j). While ascertaining the 
amplitude of the expression ‘undertaking’ 
in the definition of the expression ‘in- 
dustry’, noscitur a sociis canon of con- 
struction is to be invoked and a restrict- 
ed meaning has to be assigned to it. 
While thus reading down the expression, 
in the context of S, 25FFF it must mean 
a separate and distinct business or com- 
mercial or trading or industrial. activity. 
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It cannot comprehend an infinitesimally 
small part of a manufacturing process. 
AIR 1978 SC 548 and AIR 1976 SC 1111 
and AIR 1973 SC 878, Rel. on. 
(Para 22) 
In the instant case a painting section 
of a factory was closed down. A notice 
was served on two workmen working in 
that section stating that they are re- 
trenched and also simultaneously stating 
that the action is taken under S. 25FFF. 


Held in the facts and circumstances of 
the case that there was no closure of an 
undertaking as contemplated by Sec- 
tion 25FFF. The painting section could 
not be recognised as a sub-section eligi- 
ble for being styled as a part of the 
undertaking, If such mini~-classification 
is permitted it would enable the emplo~ 
yer to flout S. 25F with impunity, An 
employer may stop certain work which 
was part of an undertaking but which 
could not be classified as an independent 
undertaking, the stoppage of work in 
this context would not amount to closure 
of the undertaking. This was a case of 
retrenchment and as conditions prece- 
dent were not complied with, the re 
trenchment was invalid and the relief of 
reinstatement with full back wages was 
amply deserved, ` (Para 23) 


Anno: AIR Manual (3rd Edn.), I D. 
Act, S. 2 (j) N. 6; S. 25FFF N. 2. 
Cases Referred: Chronological Paras 
AIR 1978 SC 548: (1978) 3 SCR 207: 
1978 Lab IC 467 ; 22 
AIR 1976 SC 1111: 
1976 Lab IC 769 
AIR 1973 SC 878: (1973) 3 SCR 303: 
.1973 Lab IC 461 18 
AIR 1972 SC 1975: (1972) 3 SCR 518: 
1972 Lab IC 1141 8 
AIR 1970 SC 1205: (1970) 3. SCR 370: 
1970 Lab IC 1033 7 


(1976) 3 SCR mo 
; 1 


AIR 1968 SC 529: (1968). 1 SCR 515: 
1968 Lab IC 526 13A 
AIR 1960 SC 610: (1960) 2 SCR 866 -16 


AIR 1960 SC 923: (1960) 3 SCR 528 16 
AIR 1953 SC 53 : 1953 SCR 334 6 


Mr, O. P. Malhotra, Sr, Advocate (Mr. 
N. S. Das Behl, and Mr, Sat Pal Arora, 
Advocates with him), for Appellant; Mr. 


Madan Mohan, Advocate, for Respon- 
dents 3 and 4. 
DESAI, J-:-— Socio-economic justice, 


the cornerstone of industrial jurispru- 
dence to be achieved by the process of 
give and take, concessions and adjust- 
ments of conflicting claims would hardly 
advance if the industrial dispute involv 


A.L R, 


ed in this appeal by special leave 
brought by the appellant M/s. Avon Ser- 
vices (Production Agencies) Pvt, Ltd. 
canvassing some, technical legal nicety 
rendering the two employees jobless for 
more than seven years is encouraged. A 
brief recital of a few facts touching upon 
the controversy would reveal the arena 
of dispute, The appellant is a Private 
Limited Company incorporated under the 
Companies Act, 1956, and is engaged in 
the business of manufacturing Fire 
Fighters Foam Compound. It has set up 
two factories, one at Bombay and the 
other at Ballabhgarh, The industrial dis- 
pute which is the subject-matter of ap- 
peal relates to Ballabhgarh factory. Ac« 
cording to the appellant ‘his factory, 
when commissioned in 1962, was divid- 
ed into two sections, now styled as twa 
separate undertakings: (i) manufacturing 
section; and (ii) packing material making 
section, The manufacturing section com~« 
prised two sub-sections, viz., the chemi~ 
cal section, i.e. Foam Compound manu- 
facturing section, and the boiler section. 
The packing material section was again 
composed of two sub-sections, one manu~ 
facturing containers, and the other paint« 
ing of the containers, Respondents 3 and 
4 according to the appellant were em- 
ployed in the painting section, Around 
1964 the appellant decided to buy con- 
tainers from the market and consequent- 
ly closed down its packing material 
making section but continued the paint- 
ing sub-section. On 13th July 1971 the 
appellant purported to serve a notice on 
respondents 3 and 4 and one Mr. Ramni 
intimating to them that the management 
has decided to close the painting section 
effective 13th July 1971 due to unavoid~ 
able circumstances and hence the ser~ 
vices of the three workmen would na 
longer be required and, therefore, they 
are retrenched, Even though it is allega 
ed that the notice was served upon the 
three workmen, the Tribunal found that 
the notice never reached respondents 3 
arid 4, By the notice the workmen con- 
cerned were also informed that they 
should collect their dues under Section 
25FFF of the Industrial Disputes Act, 
1947, from the office of the Company. 
Since 13th July 1971 respondents 3 and 
4 have been denied employment by the 
appellant, A Trade Union of the emplo~ 
yees of the appellant affiliated to Bhara~ 
tiya Mazdoor Sangh served a notice of 
demand, Annexure P-1 dated 16th July 
1971 inter alia calling upon the appel- 


lant to reinstate respondents 3 and 4 
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and the third workman and also to pay 
them full back wages. On 19th February 
1972 as per Annexure P-2, the Secretary 
to. the Government of Haryana, Labour 
and Employment Department, intimated 
to the President of the Union that frora 
amongst the demands contained in Arn- 
nexure P-1, demands 2 to 9 have been 
referred to Industrial Tribunal for ac- 
judication, In respect of demand No, 1 
relating to the reinstatement of tke 
three workmen in the painting section, 
the reference was refused on the grour.d 
that there was no work for painting in 
the factory where these two workmen 
were working, This refusal to refer the 
demand concerning respondents 3 and 4 
has been the subject-matter of a very 
serious.submission on behalf of the Com- 
pany that the reference subsequent-y 
made by the Government was invalid. 
To proceed further with the narrative, 
subsequently the Government of Har- 
yana by its order dated 23rd Novemb2r 
1972 referred the following dispute to tne 
Industrial Tribunal for adjudication: 


<- “Whether the retrenchment of Sarva- 
shri Mohammed Yamin and Mohammad 
Yasin was justified and in order? If not, 
to what relief they are entitled?” 


2. The Tribunal registered the refer- 
ence at No. 81/72 and proceeded to ad- 
judicate upon the dispute. Three issves 
were raised before the Tribunal and it 
-Is necessary to set down the three isstes 
here in order to point out that one of 
the contentions raised at the hearing of 
this appeal was never put forth befcre 
the Tribunal, The issues framed by the 
Tribunal are: 
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“I. Whether the present reference is 
bad in law for the reasons given in pera 
No. 1 of the preliminary objection in 
the written statement? (On manage- 
ment). : 


2. Whether the statement of claim ñl- 
ed on behalf of the workmen is not in 
order? (On management), 


3. Whether the retrenchment of Sarva- 
shri Mohammed Yamin and Mohammad 
Yasin was justified and in order? If not, 
to what relief they are entitled?” 


3. The management, in support of its 
contention covered by issue No. 1, urg- 
ed before the Tribunal that once ihe 
Government declined to make a refer- 
ence in respect of termination of service 
of respondents 3 and 4, the Government 
was not competent to refer the dispute 
for adjudication at a later date, The Tri- 
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bunal negatived the contention observing 
that there is abundant authority in sup- 
port of the proposition that the Govern- 
ment having once declined to make a 
reference, is not rendered incompetent 
from making a reference of the same 
dispute at a later date. Issue No, 2 was 
also answered against the appellant but 
as that contention was not raised before 
us, we need not go into the details of it. 
On issue No, 3, the Tribunal held that 
respondents 3 and 4 were retrenched and 
the case. would squarely fall under Sec- 
tion 25F of the Industrial Disputes Act, 
1947 (for short ‘the Act’) and as the ap- 
pellant employer has not complied with 
the pre-condition laid down in S. 25F (a) 
and (b) of the Act, to wit, serving of 
one month’s notice or wages in lieu of 
such notice and payment of retrench- 
ment compensation, the retrenchment 
was invalid, The Tribunal was further 
of the opinion that as both the work- 
men have been in service for 15 years or 
so, they could have been conveniently 
absorbed in some other department and, 
therefore, the retrenchment was unjusti- 
fied. The Tribunal accordingly directed 
reinstatement of respondents 3 and 4 with 
full back wages. 


Tribunal, Haryana [Prs, 1-5] 


4. The appellant moved the High 
Court of Punjab & Haryana for a writ 
of certiordri but the writ petition was 
dismissed in limine, 


5. Mr. ©. P. Malhotra, learned coun- 
sel for the appellant canvassed two con- 
tentions before us. He submitted that 
the Government having declined to make 
a reference under S, 10 (1) of the Act 
in respect of terrnination of service of 
respondents ‘3 and 4 as per its order dated 
19th Feb., 1972 Annexure P-2, the Gov- 
ernment was not competent or had no 
power or authority to make a reference 
in respect. of the same dispute unless 
the Government must have come up 
with some fresh or additional material 
which, when the validity of the refer- 
ence was challenged, must be disclosed 
or it must appear on the face of the re- 
ference itself. Alternatively it was con- 
tended that after having declined to 
make a reference in respect of termina- 
tion of service of respondents 3 and 4, 
the Government was not competent to 
make a reference of an entirely differ- 
ent dispute touching the question of re- 
instatement of respondents 3 and 4 
which was a materially different dispute, 


from the one raised by the Union as per 
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its charter of demands Annexure P-1 
dated 16th July 1971 because the demand 
as is now referred to the Tribunal was 
never raised before the management and, 
therefore, no such demand existed which 
the Government could have referred to 
the Tribunal under S, 10 (1) of the Act, 
The second contention was that the ter- 
mination of service of respondents 3 and 
4 was consequent upon the closure of 
painting undertaking which was a sepa- 
rate and independent undertaking of the 
appellant and the case would, therefore, 
be governed by Sec, 25FFF and not by 
Sec, 25F as held by the ‘Tribunal and 
even if wages in lieu of notice and re- 
trenchment compensation were not paid 
at the time of retrenchment the termi- 
nation would not be invalid because the 
conditions of payment of wages in lieu 
of notice and retrenchment compensa- 
tion are not conditions precedent when 
termination of service is brought about 
on account of closure of the undertak~ 
ing. 


6. Section 10 (1) of the Act confers 
power on the appropriate Government to 
refer at any time any industrial dispute 
which exists or is apprehended to the 
authorities mentioned in the section for 
adjudication. The opinion which the 
appropriate Government is required to 
form before referring the dispute to the 
appropriate authority is about the exis- 
tence of a dispute or even if the dispute 
has not arisen, it is apprehend- 
ed as imminent and requires re- 
solution in the interest of industrial 
peace and harmony. Section 10 (1) con- 
fers a discretionary power and this dis- 
cretionary power can be exercised on be- 
ing satisfied that an industrial dispute 
exists or is apprehended, There must 
be some material before the Govern- 
ment on the basis of which it forms an 
opinion that an industrial dispute exists 
or is apprehended, The power conferred 
on the appropriate Government is an 
administrative power and the action of 
the Government in making the reference 
is an administrative act, The formation 
of an opinion as to the factual existence 
of an industrial dispute as a preliminary 
step to the discharge of its function does 
not make it any the less administrative 
in character. Thus the jurisdictional 
facts on which the appropriate Govern- 
ment may act are the formation of an 
opinion that an industrial dispute exists 
or is apprehended ‘which undoubtedly is 
a subjective one, the next step of mak- 


A.I.E, 


ing reference is an administrative act, 
The adequacy or sufficiency of the mate- 
rial on which the opinion was formed is 
beyond the pale of judicial scrutiny. If 
the action of the Government in mak- 
ing the reference is impugned by a 
party it would be open to such a party 
to show that what was referred was not 
an industrial dispute and that the Tribu- 
nal had no jurisdiction to make the 
Award but if the dispute was an indus- 
trial dispute, its factual existence and 
the expediency of making a reference in 
the circumstances of a particular case 
are matters entirely for Government to 
decide upon, and it will not be compe- 
tent for the Court to hold the reference 
bad and quash the proceedings for want 
of jurisdiction merely because there 
was, in its opinion, no material before 
Government on which it could have come 
to an affirmative conclusion on those 
matters (see State of Madras v, C, P. 
Sarathy, 1953 SCR 334 : (AIR 1953 SC! 
53)). 


1. The contention, however, is that 
once the appropriate Government applies 
its mind to the question of referring an 
industrial dispute to the appropriate au- 
thority and declines to make a refer- 
ence, it cannot subsequently change its 
mind and make the reference of the dis- 
pute unless there is some fresh or addi- 
tional material before it. It was said 
that once an industrial dispute is raised: 
and the Government declines to make a 
reference, the opposite party is entitled 
to act on the supposition that the dis~ 
pute in question was not worth referring 
and such a dispute would no more 
be in existence’ between the em- 
ployee and the concerned employer and 
that the Government cannot spring a 
surprise by subsequently unilaterally 
making the reference without any fresh 
or additional material being brought to 
its notice, $. 10 (1) enables the appro- 
priate Govt. to make reference of an in- 
dustrial dispute which exists or is ap- 
prehended at any time to one of the 
authorities mentioned in the section 
How and in what manner or through 
what machinery the Government is ap- 
prised of the dispute is hardly relevant. 
Section 12 casts a duty upon the Conci- 
liation Officer to hold conciliation pro- 
ceedings in respect of the industrial dis- 
pute that exists or is apprehended. It is 
mandatory for the Cosciliation Officer to 
so hold the conciliation proceedings 
where dispute relates to a public’ utility 
service and-a strike notice has been 
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served under S, 22. The conciliatica 
officer must try to promote a settlemert 
between the parties and whether he sue 
ceeds in bringing the parties to a se= 
tlement or fails in his attempt, he mut 
submit a report to the appropriate Gov- 
ernment, but this procedure for promo- 
ing settlement cannot come jn the wey 
of the appropriate Government making a 
reference even before such a report -S 
received, The only requirement for taE- 
ing action under S. 10 (1) is that there 
must be some material before the Gor- 
ernment which will enable the appr 
priate Government to form an opinicn 
that an industrial dispute exists or is 
apprehended, This is an administrati-e 
function of the Government as the ez- 
pression is understood in  contradistinc- 
tion to judicial or quasi-judicial fun>- 
tion, Merely because the Government 
rejects a request for a reference or d2- 
clines to make a reference, it cannot 3e 
said that the industrial dispute has ces- 
ed to exist, nor could it be said to be a 
review of any judicial or quasi-judical 
order or determination, ‘The industral 
dispute may nonethelss continue to se- 
main in existence and if at a subsequent 
stage the appropriate Government iy 
satisfied that in the interest of industr-al 
peace and for promoting industrial ha- 
mony it is desirable to make a reference, 
the appropriate Government does rot 
lack power to do so under Sec, 10 @), 
nor is it precluded from making the me- 
ference on the only ground that on an 
earlier occasion it had declined to maxe 
the reference, The expression “at aay 
time” in S. 10 (1) will clearly negative 
the contention that once the Govem- 
ment declines to make a reference the 
power to make a reference under Sec- 
tion 10 (1) in respect of the same ds- 
pute gets exhausted. Such a constric- 
tion would denude a very vital power 
conferred on the Government in the im- 
terest of industrial peace and harmooy 
and it need not be whittled down by in- 
terpretative process, In Western India 
Match Co, Ltd, v. Western India Match 
Co. Workers Union (1970) 3 SCR 37: 
(AIR 1970 SC 1205) an identical conten- 
tion was raised in respect of a refererce 
made under S, 4 (k) of the U, P., Indts- 
trial Disputes Act which is in pari ma-e- 
ria with S. 10 (1) of the Act. Negativing 
this contention this Court observed as 
under (at P: 1209 of AIR): 


“In the light of the nature of the 
function of the Government ‘and the eb- 
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ject for which the power is conferred 
on it, it would be difficult to hold that 
once the Government has refused to re- 
fer, it cannot change its mind on a re 
consideration of the matter either be- 
cause new facts have come to light or 
because it had misunderstood the exist- 
ing facts or for any other relevant con- 
sideration and decide to make the refer- 
ence, But where it reconsiders its ear- 
lier decision it can make the reference 
only if the dispute is an industrial one 
and either exists at that stage or is ap- 
prehended and the reference it makes 
must be with regard to that and no 
other industrial dispute.” 


8. It follows that the Government 
does not lack the power to make the re- 
ference in respect of the same industrial 
dispute which it once declined to refer. 
But it was urged that the ratio of the 
decision would show that the Govern- 
ment must have some fresh material 
made available to it subsequent to its 
refusal to make a reference, for the for- 
mation of a fresh opinion, for making 
the reference. It is not absolutely ne- 
cessary that there ought to be some fresh 
material before the Government for re- 
consideration of its earlier decision,. The 
Government may reconsider its decision 
on account of some new facts brought to 
its notice or for any other relevant consi- 
deration and such other relevant conside- 
ration may include the threat to indus- 
trial peace by the continued existence of 
the industrial dispute without any at- 
tempt at resolving it and that a refer- 
ence would at least bring the parties to 
the talking table. A refusal of the ap- 
propriate Government to make a refer- 
ence is not indicative of an exercise of 
power under S. 10 (1), the exercise of 
the power would be a positive act of 
making a reference. ‘Therefore, when 
the Government declines to make a re- 
ference the source of power is neither 
dried up nor exhausted. It only indi- 
cates that the Government for the time 
being refused to exercise the power but 
that does not denude the power, The 
power to make the reference remains in- 
tact and can be exercised if the material 
and relevant considerations for exercise 
of power are available; they being the 
continued existence of the dispute and 
the wisdom of referring it, in the lar- 
ger interest of industrial peace and har- 
mony. Refusal to make the reference 
does not tantamount.to saying that the 


dispute, if it at all existed, stands re- - 
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solved, On the contrary the refusal to 
make a reference not compelling the 
parties to come to a talking table or be- 
fore a quasi-judicial Tribunal would fur- 
ther accentuate the feelings and a 
threat to direct action may become im- 
minent and the Government may as well 
reconsider the decision and make the re- 
ference, It is, therefore, not possible 
to accept the submission that if the Gov- 
ernmnt had on an earlier occasion de- 
clined to make a reference unless it be 
shown that there was some fresh or 
additional material before the Govern- 
ment the second reference would be in- 
competent, It has not been shown that 
the dispute had ceased to exist and the 
very existence of the dispute enables the 
Government to exercise the power un- 
der S. 10 (1) and it has been rigthly ex- 
ercised, The view which we are taking 
is in accord with the decision of this 
Court in Binny Ltd. v. Their Workmen 
(1972) 3 SCR 518: (AIR 1972 SC 1975) 
wherein it was found that the Govern- 
ment had declined to make a reference 
of the dispute on two previous occasions 
on the basis of which it was contended 
that the reference was invalid, The con- 
tention was negatived observing that the 
mere fact that on two previous occa- 
sions the Government had taken the 
view that no reference was called for 
does not entitle the Court to conclude 
that there could be no cause for a refer- 
ence at a later date. 


9. Alternatively it was contended 
that even if the appropriate Govern- 
ment has power to make a reference 
after having once declined to make the 
reference, it can only refer that indus- 
trial dispute which it had once declined 
to refer and no other dispute and that 
in this case the Government has refer- 
red an entirely different dispute than 
the one raised by the Union and that in 
respect of the referred dispute the de- 
mand having not been made from the 
employer there was no such dispute in 
existence and, therefore, the reference 
was invalid, The contention in the form 
in which it is now canvassed was not 
raised before the Industrial Tribunal and 
even before the High Court. However, 
as we find no substance in the conten- 
tion we would not reject it on the tech- 
nical ground that it was not raised be- 
fore the Industrial Tribunal or the High 
Court, 


10. The Avon Employees’ Union by 
its notice of demand Annexure P-1 dated 


16th July 1971 requested the appellant 
company to consider the demands set out 
in the notice. The relevant demand for 
the purpose of present discussion is de- 
mand No, 1 which reads as under: 


“That our three (?) companions Moha- 
med Yamin and Mohamed Yasin who had 
been working in the abovementioned fac- 
tory for the last 15/15 years and 8 years, 
their termination of service and denying 
their gate-passes are illegal and against 
the principle of justice, therefore, they 
be reinstated to their jobs and by giving 
back the full wages from the date of 
their termination, injustice be ended.” 


11. The demand as hereinabove sef 
out appears to be a translation of a de- 
mand originally served in Hindi. The 
substance of the matter is that the 
Union complained about the termination 
of service of the two named workmen 
who are respondents 3 and 4 and one 
other whose services were terminated by 
the appellant and which termination was 
styled as illegal and the crucial indus- 
trial dispute was to reinstate them with 
full back wages and continuity of service. 
There were seven other demands with 
which we are not concerned, The appro- 
priate Government while making the re- . 
ference Annexure P-2, informed the 
Union that the demands 2 to 9 have been 
referred to Industrial Tribunal and in 
respect of demand No. 1, the Govern- 
ment, while declining to make the refer- 
ence, stated its reasons as under: 

“There is no work for painting in the 
factory where these two workmen were 
working.” 


12. Subsequently the appropriate 
Government by its order No. ID/FD/72/ 
40688 dated 23rd November, 1972, re- 
ferred the following dispute to the In- 
dustrial Tribunal for adjudication: . 


“Whether the retrenchment of Sarva~ 


-shri Mohamad Yamin and Mohamad Ya- 


sin was justified and in order? If not, to 
what relief they are entitled?” 


13. The submission is that the Union 
espoused the cause of the aforemention- 
ed two workmen respondents 3 and 4 
complaining that the termination of their 
services is illegal and for reinstatement 
and that demand made by the Union 
was not referred to the Industrial Tri- 
bunal by the Government and subse- 
quent to the decision of the Government 
respondents 3 and 4 did not make any 
demand from the employer nor did 
they raise an, industrial dispute with re- 
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gard to termination of their services 
and, therefore, the Government could 
not have referred an entirely different 
demand in respect of respondents 3 and 
4 and the reference is invalid, A mer 
comparison of the demand raised by thb 
Union and the demand subsequently re- 
ferred to the Industrial Tribunal would 
clearly negative the contention. Tr 
dispute arose from the termination cf 
services of respondents 3 and 4 and or 
ather workman, Retrenchment compre 
hends termination of service. Termine 
tion of service may be brought about ky 
dismissal, discharge, removal from ser- 
vice or even retrenchment apart from 
resignation or voluntary retirement. Re- 
trenchment is defined in S, 2 (oo) of tre 
Act to mean termination by the emple- 
yer of the service of a workman for ary 
reason whatsoever, otherwise than as a 
punishment inflicted by way of discip- 
linary action, but does not include ter- 
mination in the manner stated therein, 


13-A. The definition clearly indicates 
that retrenchment is a-mode of term- 
nation of service, The Union complained 
about the termination of service of res- 
pondents 3 and 4 and demanded reim- 
statement with full back wages and the 
Government referred the dispute aboat 
termination of service brought about Ly 
way of retrenchment and for cons- 
quential relief for adjudication by the 
Industrial Tribunal. Therefore, there is 
no substance in the contention that the 
original demand was some one -other 
than the one which is now referred zo 
the Industrial Tribunal, The Union hed 
espoused the cause of two specified worz- 
men and one other and the reference is 
with regard to the termination of sez- 
vice by retrenchment in respect of tme 
same two workmen. The language or the 
format in which the demand is couched 
is hardly decisive of the matter, Tike 


substance of the matter is as to what. 


was the grievance of the workmen con- 
plained of by them or espoused by tae 
Union and what the Industrial Tribural 
is called upon to adjudicate. Viewed from 
this angle, the demand referred to the 
Industrial Tribunal for adjudication is 
the same which was espoused and raised 
by the Union. Reference was made xn 
this connection to the Sindhu Resettl2- 
ment Corporation Ltd. v, The Industral 
Tribunal of Gujarat, (1968) 1 SCR 515: 
(AIR 1968 SC 529). The appellant-era- 
ployer in that case contended that tke 
demand raised before the employer was 
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about retrenchment compensation and 
not about reinstatement of the retrench- 
ed workmen and, therefore, the Govern- 
ment was not competent to make a re- 
ference as if the demand was one for re~ 
instatement, The demand which was re- 
ferred to the Tribunal was whether Shri 
R. S. Ambwaney should be reinstated in 
the service of Sindhu Resettlement Cor- 
poration Ltd. and he should be paid his 
wages from 21st February 1958? After 
examining the evidence this Court held 
that the retrenched workmen in their 
claim put forward before the manage- 
ment of the employer requested for 
payment of retrenchment compensation 
and did not raise any dispute for rein- 
statement. In this background this Court 
held that the only reference which the 
Government could have made had to be 
related to the payment of retrenchment 
compensation which was the only sub- 
ject-matter of dispute between the ap- 
pellant and the respondents and, there- 
fore, the reference to the extent of ad- 
judication for reinstatement was held to 
be incompetent. The decision turns 
purely on the facts of the case, In the 
case before us the Union complained 
about illegal termination of service and 
demanded reinstatement with back 
wages, The Government subsequently 
made a reference about the validity of 
the retrenchment and the relief to which 
the workmen would be entitled, It is 
thus crystal clear that there was a de- 
mand about reinstatement, complaining 
about the illegality of termination of 
service and the same has been referred) 
to the Tribunal, Therefore, it is not pos-| 
sible to accept the contention ‘that on! 
this account the reference is incompe- 
tent. In -this view of the ‘matter it is not 
necessary to examine the contention 
raised on behalf of the respondents that 
the decision in Sindhu Resettlement Cor- 
poration Ltd. ignores or omits to take 
note of the expression ‘difference’ used 
in the definition of industrial dispute in 
S. 2 (k) as also the power of the Govern- 
ment not only to refer a dispute which 
exists but one which is apprehended in 
the sense which is imminent or is likely 
to arise in near future and which in 
order to arrest in advance threatened or 
likely disturbance to industrial peace 
and harmony and a threat to production 
has to be referred to the Industrial Tri- 
bunal for adjudication, 








14. The last contention is that the 
Tribunal was in error in holding that res- 
pondents 3..and 4 were retrenched from 
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service and, their case would be govern< 
ed by S. 25F while in fact the services 
of respondents 3 and 4 were terminated 
on account of closure of the painting 
undertaking of the appellant company 
and, therefore, the case would be gov- 
erned by S, 25FFF and failure to pay 
compensation and notice charges simul- 
taneously with termination of service 
being not a pre-requisite, the termina- 
tion would neither be illegal nor invalid, 


15. Section 25F prescribes conditions 
precedent to retrenchment of workmen. 
The conditions precedent are: (a) giving 
of one month’s notice in writing to the 
workman sought to be retrenched indi- 
cating the reasons for retrenchment and 
the retrenchment can be brought about 
on the expiry of the notice period or on 
payment of wages in lieu of such notice 
for the period of notice; (b) payment of 
retrenchment compensation as per the 
formula prescribed therein. No notice to 
the workman would be necessary if the 
retrenchment is under an agreement 
which specifies a date for the termination 
of service, Section 25FFF prescribes liabi- 
lity of an employer to pay compensation 
to workmen in case of closing down of 
undertaking. The relevant portion of 
S. 25FFF reads as under: 


“25FFF, (1) Where an undertaking is 
closed down for any reason whatsoever, 
every workman who has been in conti- 
nuous service for not less than one year 
in that undertaking immediately before 
such closure shall, subject to the provi- 
sions of sub-sec, (2), be entitled to no- 
tice and compensation in accordance with 
the provisions of S. 25F, as if the work- 
man had been retrenched: 


Provided that where the undertaking 
is closed down on account of unavoid- 
able circumstances beyond the control 
of the employer, the compensation to be 
paid to the workman under clause (b) of 
S, 25F, shall not exceed his average pay 
for three months.” 


16. A comparison of the language em- 
ployed in S, 25F and S. 25FFF (1) would 
bring about in bold relief the difference 
between the phraseology employed by 
the Legislature and its impact on the 
resultant rights of the workmen, Under 
S. 25F a workman employed in an indus- 
trial undertaking cannot be retrenched 
by the employer until the payment is 
made as provided in clauses (a) and (b). 
Section 25FFF (1) provides that the 
workman shall be entitled to notice and 
compensation in accordance with the pro- 
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visions of S. 25F if the undertaking is 
closed for any reason, as if the work- 
man has been retrenched. Taking note of 
this difference in language, this Court in 
State of Bombay v. The Hospital Maz- 
door Sabha, (1960) 2 SCR 866 at p. 871: 
(AIR 1960 SC 610 at pp. 612, 613), held: 
that the failure to comply with the pro- 
vision prescribing conditions precedent 
for valid retrenchment in S, 25F renders 
the order of retrenchment invalid and 
inoperative. Expounding this position, a 
Constitution Bench of this Court in M/s. 
Hatisingh Mfg. Co. Ltd. v. Union of In- 
dia, (1960) 3 SCR 528: (AIR 1960 SC 
923), held that the Legislature has not 
sought to place closure of an undertak- 
ing on the same footing as retrenchment 
under S, 25F, By S. 25F a prohibition 
against retrenchment until the conditions 
prescribed by that section are fulfilled, 
is imposed; by S. 25FFF (1) termination 
of employment on closure of the under- 
taking without payment of compensation 
and without either serving notice or pay~ 
ing wages in lieu of notice is not prohi- 
bited. Payment of compensation and pay- 
ment of wages for the period of notice 
are not, therefore, conditions precedent 
to closure. 


17. Is this then a case of retrenchment 
or closure? What constitutes retrench~ 
mentis no more res integra, In State Bank 
of India v, N, Sundara Money, (1976) 3 
SCR 160 at p. 165: (AIR 1976 SC 1111 at 
p. 1114), one of us, Krishna Iyer, J. exa- 
mined the definition of the expression 
‘retrenchment’ under S. 2 (00) to ascer- 
tain the elements which constitute re« 
trenchment. It was observed as under: 


“A break-down of S, 2 (o0) unmistak~ 
ably expands the semantics of retrench- 
ment, ‘Termination..,... for any reason 
whatsoever’ are the key words, Whatever 
the reason, every termination spells re~ 
trenchment, So the sole question is — 
has the employee’s service been termix 
nated? Verbal apparel apart, the sub- 
stance is decisive. A termination takes 
place where a term expires either by the 
active step of the master or the running 
out of the stipulated term. To protect 
the weak against the strong this policy 
of comprehensive definition has been ef- 
fectuated, Termination embraces not 
merely the act of termination by the 
employer, but the fact of termination 
howsoever produced. May be, the pre~ 
sent may be a hard case, but we can 
visualise abuses by employers, by suit- 
able verbal devices, circumventing the 
armour of S. 25F and S, 2 (00). Without 
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speculating on possibilities, we may agrea 
that ‘retrenchment’ is no longer terra in- 
cognita but area covered by an expan- 
sive definition, It means ‘to end, con- 
clude, cease’.” 


18. As against this, reference wai 
made to Management of Hindustan Steed 
Ltd. v. The Workmen, (1973) 3 SCR 303: 
(AIR 1973 SC 878), wherein the manage- 
ment contended that it is a case of clo- 
sure and the workmen 
the termination was on account of re- 
trenchment, The entire decision turns 03 
the facts of the case, Hindustan Steed 
Ltd, had set up what was described a3 
Ranchi Housing Project and this Projeck 
was completed in 1966, After completion 
of the residuary work, the services of 
certain employees were terminated. This 
termination was questioned alleging that 
it was a case of retrenchment and as tha 
condition precedent was not complied 
with, the retrenchment was invalid. Th= 
employer contended that it is a case af 
closure and payment of compensation 
was not a condition precedent and did 
not invalidate the termination of service 
This Court held that the word ‘under- 
taking’ as used in S, 25FFF appears to 
have been used in its ordinary sens? 
connoting thereby any work, enterprise, 
project or business undertaking, It 5 
not intended to cover the entire indus- 
try or business of the employer, Ever 
closure or stoppage of a part of- th? 
business or activities of the employer 
would seem in law to be covered by 
this sub-section, The question has to be 
decided: on the facts of each case, Exa- 
mining the facts of the case, this Court 
came to the conclusion that. it was a cass 
of closure. 


19. In the present case the appellart 
attempted to serve notice dated 13th 
July 1971 on respondents 3 and 4 and 
one Mr. Ramni, In this notice it wes 
stated that the management has decided. 
to close the painting section with effect 
from Tuesday, 13th July 1971 due to 
unavoidable circumstances and the ser- 
vices of the workmen mentioned in the 
notice would no longer be required and 
hence they are retrenched, The work- 
men were informed that they should 
collect their dues under. S, 25FFF from 
the office of the Company, 


20. The tenor of the notice clearly ir- 
dicates that workmen were rendered sur- 
plus and they were retrenched. It 
is thus on the admission of ore ae a 
case of retrenchment. 
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21. It was, however, urged that notice 
refers to S. 25FFF and therefore emplo- 
yer intended it to be a notice of termi- 
nation of service consequent upon clo- 


sure of painting undertaking. Now, 
even if a closure of an un- 
dertaking as contemplated by Sec- 


tion 25FFF need not necessarily com- 
prehend a closure of the entire under- 
taking and a closure of a distinct and 
separate unit of the undertaking would 
also be covered by S, 25FFF, the question 
is— whether painting sub-section was 
itself an undertaking? 

22, The expression ‘undertaking’ is 
not defined in the Act, It also finds its 
place in the definition of the expression 
‘industry’ in S. 2 (j). While ascertaining 
the amplitude’ of the expression ‘under- 
taking’ in the definition of the expres- 
sion ‘industry’, noscitur a sociis canon 
of construction was invoked and a re- 
stricted meaning was assigned to it in 
Bangalore Sewerage Board v. Rajappa, 
(1978) 3 SCR 207 at p. 227: (AIR 1978 
SC 548). While thus reading down the 
expression, in the context of S, 25FFF 
it must mean a separate and distinct 
business or commercial or trading or in- 
dustrial activity. It cannot comprehend 
an infinitesimally small part. of a manu- 
facturing process, 


23. The Tribunal found that the alleg- 
ed retrenchment notice was not served 
upon the workmen and that finding was 


not controverted by pointing out some 
evidence which may point to: the coni 
trary. The notice expressly states that 


the workmen are retrenched though it 
simultaneously states that the action is 
taken under 5. 25FFF. But if the Com- 
pany had a container making section 
which was closed way back in 1964 and 
yet these three workmen who used to 
paint the containers were retained, it 
cannot be said that painting section was 
a recognised sub-section eligible for be- 
ing styled as a part of the undertaking. 
If such mini-classification is permitted it 
would enable the employer to flout Sec- 
tion 25F with impunity, These workmen 
appear not to have been employed ini- 
tially as painters. They were doing some 
other work from which they wers 
brought to painting section, They could 
have as well been absorbed in some other 
work which they were capable of doing 
as observed by the Tribunal. If painting 
was no more undertaken as one of ths 
separate jobs, the workmen would be- 
come surplus and they could be retrench- 
ed after paying compensation as requir- 
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ed by S. 25F. To style a job of a parti-« 
cular worker doing a specific work in 
the process of manufacture 
an undertaking is to give meaning to the 
expression ‘undertaking’ which it hardly 
connotes, An employer may stop a cer 
tain work which was part of an under- 
taking but which could not be classified 
as an independent undertaking, tha 
stoppage of work in this context would 
not amount to closure of the undertak- 
ing. The three workmen were doing 
work of painting the containers, No re- 
cords were shown that there was a sepa 


rate establishment, that it was a separate . 


sub-section or that it had some separate 
supervisory arrangement, In fact,. once 
the container making section was closed 
down, the three painters became part 
and parcel of the manufacturing pro- 
cess and if the painting work was not 
_ available for them they could have 
been assigned some other work and even 
if they had to be retrenched as surplus, 
the case would squarely fall in S. 25F 
and not be covered by S. 25FFF, on a 
specious plea of closure of an undertak~ 
ing. The Tribunal in our opinion was 
right in holding that this was a case of 
retrenchment and as conditions precedent 
were not complied with, the retrench- 
ment was invalid and the relief of re- 
instatement with full back wages was 
amply deserved, ` yy 


24. Accordingly this appeal fails and 
is dismissed with costs quantified at 
Rs, 2,000/-. ae 

Appeal dismissed. 
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State of Gujarat, Respondent. 
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Essential Commodities Act (10 of 
1955), S. 2 (a) (vii) — Gujarat Essential 
Articles Dealers’ Regulation Order (1971), 
Sch. 1, Entry 13 — Expression “paper” —~ 
Exercise books are also covered by the 
expression — They can be confiscated for 
violation of Regulation Order. (Words 
and Phrases — Paper). 

The expression “paper” as described in 
S. 2 (a) (vii) of the Act and in item 13 
of Schedule 1 to the Regulation Order 


KV/KV/E691/78/MVI 





ji Maharaja Book Depot v, State of Gujarat 


as in itself - 


ALR 


covers also exercise books. Such exer- 
cise books when seized for violation of 
the Regulation Order are liable to confis- 
cation under S. 6-A of the Act. (1977) 
18 Guj LR 810, Affirmed. AIR 1973 SC 
2198, Disting. (Para 10) 
In substance, paper, whether lined or 
blank, means a material on which writ- 
ing, printing, drawing etc. can be done. 
It cannot be disputed that an exercise 
book is nothing but a collection of sheets 
of paper (blank or lined) stitched toge- 
ther by a piece of string or pinned toge- 
ther with pins of a stapler and is a 
substance used for writing and, therefore, 
would clearly fall within the item 
“paper”. (Para 6). 
It is true that an inclusive description 
has been given of the item “paper” in 
S. 2 (a) (vii) of the Act and Item 13 in 
Schedule I to the Regulation Order, but 
if the inclusive part is carefully scruti- 
nised it will appear clear that the things 
mentioned in the inclusive part may not 
ordinarily be regarded as paper and, 
therefore, by the -inclusive part an ex- 
tended meaning or description is given to 
the expression “paper”. Since an exer-~' 
‘cise-book (which is nothing but a collec- 
tion of sheets of paper intended to be 
used for writing) squarely falls within | 
the dictionary meaning of the word 
“paper” there was no necessity to-men- 
tion it in the inclusive part of the des- 
cription. On a true and proper construc- 
tion, therefore, it can be held that with- 
in its normal dictionary meaning the 
item “paper” as described in S. 2 (a) (vii) 
of the Act and Item 13 in Schedule I to 
the Regulation Order covers an exercise- 
book. Moreover, such -a construction 
would be in consonance with and carry 
out effectively the object or purpose of 
the Act and the Regulation Order, 
(Para 6) 
No doubt the description of Item 
“Paper” was enlarged subsequently so as 
to include specifically “exercise-note- 
books” but from this it could not be 
inferred that initially the legislative in- 
tent was to exclude exercise-book from 
the expression “paper” under Item 13 in 
Schedule I to the said Order as it origin- 
ally stood. The amendment and enlarge- 
ment of-the item “paper” so as to in- 
clude specifically, exércise-books was 
made ex majori cautela (from greater 
caution) to make things abundantly clear. 
(Paras 7, 9) 
Further, the question of strict construc- 
‘tion of. the expression “paper” does not 
arise in the case, It is only when there 


- 1979 


fs some equivocation or ambiguity abcut 
a word or provision that the rule of strict 
construction or narrow construction in 
favour of the subject is to be applied kut 
if there is no ambiguity and the act or 
omission falls clearly within the mischief 
of statute then the construction of penal 
statute will not differ from that of any 
other. Applying this principle it is clear 
that there is no ambiguity or equivoca- 
tion of the item “paper” occurring in 
S. 2 (a) (vii) of the Act and Item 13 of 
Schedule I of the Regulation Order end 
since an exercise-book squarely fells 
within the dictionary meaning of “paper” 
as used in the said provisions, there will 
be no question of construing that it=m 
narrowly so as to exclude exercise-bcok 
therefrom. i (Para 8) 

Anno: AIR Manual (3rd Edn.), Essen- 
tial Commodities Act, S. 2, N. 1. 

Cases Referred: Chronological Paras 
AIR 1973 SC 2198: 1973 Cri LJ 1184 £, 9 

M/s. M. F. Thakkar and §. S. Khan- 
duja, Advocates, for Appellant; Mr. B. V. 
Patel, Sr. Advocate (M/s. S. P. Nazar 
and M., N. Shroff, Advocates with him), 
for Respondent. - 

TULZAPURKAR, J.:— This appeal by 
special leave is directed against zhe 
judgment and order of the Gujarat High 
Court dated Feb. 17, 1977 in Special 
Criminal Application No. 1 of 1977 filed 
under Arts. 226 and 227 of the Constitu- 
tion whereby the High Court reversed 
the order of the learned Sessions Jucge, 
Broach in Criminal Appeal No. 39 of 
1975 and sent the matter back to the 
learned Sessions Judge for passing an 
appropriate order in regard to the ques- 
tion as to whether the entire seized stock 
of exercise-books of the appellant or 
part thereof should be confiscated under 
5. 6-A of the Essential Commodities Act, 
1955. The question raised in the apreal 
is whether exercise books are covered by 
the item “paper” occurring in S. 2 (a) 
(vii) of that Act as also in Entry 13 of 
Sch. I to the Gujarat Essential Artieles 
Dealers’ (Regulation) Order, 1971? 

2. The question arises in these eir- 
cumstances: The appellant Maharaja 
Book Depot is a partnership firm dealing 
in books and stationery articles at F.aj- 
pipla, District Broach. Its shop was ims- 
pected and searched by the Mamlatdar 
of Rajpipla on July 4, 1975 when certain 
alleged irregularities came to — light. 
During the search 78 gross exercise~books 
of controlled variety and 97 gross exer- 
cise-books of non-controlled variety. were 
seized on the ground that the appellant 
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had committed breaches of Cis. 3, 9 and 
11 of the Gujarat Essential Articles 
Dealers’ (Regulation) Order 1971 (herein- 
after referred to as “the Regulation 
Order”), in that the appellant (a) did not 
display at any conspicuous part of the 
premises the opening stock of the exer- 
cise-books, (b) did not write the names 
of the customers on the bills issued to 
them for the sale of the exercise-books 
and (c) did not keep a register showing 
the stock of controlled and non-controlled 
exercise-books. A notice under S. 6-B 
of the Essential Commodities Act, 1955 
(hereinafter referred to as ‘the Act’} was 
served by the Collector, Broach, calling 
upon the appellant to show cause why 
the seized stock of exercise-books should 
not be confiscated and after taking into 
consideration the explanation offered by 
the appellant the Collector by his order 
dated September 17, 1975 held that the 
appellant firm was guilty of the breaches 
of Cls. 3, 9 and 11 of the Regulation 
Order and directed that the entire seized 
stock be confiscated to the State Govern- 
ment under S. 6-A of the Act. The ap- 
pellant preferred an appeal to the Ses- 
sions Court at Broach being Criminal 
Appeal No. 39 of 1975 and the learned 
Sessions Judge by his judgment and 
order dated Oct. 16, 1976 allowed the 
appeal and set aside the order of confis- 
cation on the ground that the Act and 
the Regulation Order did not apply to 
the exercise-books inasmuch as an exer- 
cise-book which is a distinct commodity 
did not fall within the item “paper” en- 
listed as an essential commodity in S. 2 
(a) (vii) of the Act and in Entry 13 of 
Sch. I to the Regulation Order. This 
order was challenged by the State of 
Gujarat in Special Criminal Application 
No. 1 of 1977 under Art. 227 of the Con- 
stitution. The High Court by its judg- 
ment and order dated Feb. 17, 1977 took 
the view that the item “paper” as en- 
listed both in S. 2 (a) (vii) of the Act 
and Entry 13 in Sch. I to the Regulation 
Order was wide enough to cover an 
exercise-book which was nothing but 
collection of papers stitched together by 
a piece of string or pinned with pins of 
stapler and quashed the order of the 
learned Sessions Judge but instead of 
straightway confirming the Collector’s 
confiscation order it remanded the appeal 
back to the Sessions Judge for passing an 
appropriate order after deciding the 
question as to whether the entire seized 
stock or a part thereof should be confis- 


cated under S. -6-A of the Act, The ap- 
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pellant has challenged fhe legality and/ 
‘or validity of the view taken by the 
High ‘Court in this appeal. 

3. In order to appreciate properly ‘the 
‘submissions of counsel for the appellant 
on the construction of the expression 
“paper” occurring ‘in the concerned 
legislations it will be necessary to set 
out the purpose and the relevant provi- 
sions thereof. The Act was put on the 
Statute Book, as its preamble will show, 
with a view to provide, in the interests 
of the general public, for the control of 
production, supply and distribution of, 
and trade and commerce in certain com- 
‘modities defined and enlisted as ‘essen~ 
tial commodities” in S. 2, which enlist- 
ment ‘has been enlarged from time to time 
‘by Central Government ‘Notifications. In 
other words, the obvious purpose of the 
enactment ‘is to control the production, 
supply and distribution of certain com- 
‘modities ‘which are essential for the 
society at large with a ‘view to ensure 
‘that the common man gets them at fair 
‘prices ‘without let or hindrance on the 
‘part of the ‘trade. Section 3 confers 
‘powers on the Central Government to 
‘regulate or prohibit the production, 
‘supply and distribution of essential com- 
‘modities and trade and commerce therein 
‘by issuance of orders in ‘that behalf for 
maintaining or ‘increasing supplies of 
such commodities or for securing their 
‘equitable distribution and availability at 
fair prices etc. while under S. 5 the -Cen- 
‘tral Government can delegate its powers 
in that behalf to an officer or authority 
subordinate to it or to any State Govern- 
ment. It appears that on ‘Dec. 8, 1971 
in exercise of the powers conferred by 
sub-sec. (1) read with Cls. (d) (e) ë) 
and (i) of sub-sec. (2) of S. 3 of the Act 
read with the Order of the Government 
of India, Ministry of Commerce No. S.O. 
1844 dated June 18, 1966 and the Order 
of that Government in the Ministry of 
Food, Agriculture, Community Develop- 
ment and Co-operation (Department of 
Food) No. G.S.R. 1111 dated July 24, 
1971, the State of Gujarat passed its order 
called “The Gujarat -Essential Articles 
Dealers’ (Regulation) Order, 1971", for 
the purpose of maintaining supplies of 
essential articles and for securing their 
equitable distribution and availability 
at fair prices. Now, the Act as also 
the Regulation Order contains an enlist- 
ment of items which are regarded as 
‘essential commodities’ or ‘essential 
arti¢les’.“S. 2 (a) of the Act defines ‘essen- 
tial commodity’ as ‘meaning any of ‘the 
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classes of commodities enlisted in its 
various sub-clauses and sub-cl. (vii) 


refers to the item “paper” while Cl. 2 (v) 
of the Regulation Order defines ‘essential 
article’ as meaning any of the articles 
specified in Sch. I and item T3 in that 
Schedule relates to “paper” but at both 
the places the item has been described in 
identical manner, viz. : 

“Paper, including newsprint, 
board and strawboard.” 


4. It seems that the enlistment of the 
item “paper” in the above manner in 
S. 2 {a) (vii) of the Act has not been 
amended, altered or changed but its 
enlistment in the Regulation Order has 
undergone a change, for by a Notification 
dated July 10, 1975, the Sch. I of the 
Regulation Order was recast and more 
items were added. Schedule I so amend- 
ed by the said Notification now includes 
the item “paper” at SI. No. 14 which runs 
thus: 

“I4. Paper, including newsprint, paper 

board, straw board and exercise note+ 
books,” 
In other words, by the Notification dated 
July 10, 1975 exercise note-bocks have 
come to be specifically added to the item 
“paper”. i 


5. The main question is whether 
exercise-books are covered by the item 
“paper” as described in S. 2 (a) (vii) of 
the Act and in Item 13 in Sch. I to the 
Regulation Order as it stood before its 
amendment by the Notification dated 
July 10, 1975. Counsel for the appellant 
raised two or three contentions before us 
in support of this appeal. He emphasized 
the fact that on July 4, 1975 when the 
stock of exercise books was seized from 
the appellant’s shop by the Mamlatdar 
both in S. 2 (a) (vii) of the Act as well 
as under Entry 13 in Sch. I to the Regu- 
lation Order the item “paper” as an 
essential commodity was described in a 
Particular manner without the addition 
pf “exercise note~books” which was made 
in the Regulation Order after the seizure 
had been effected. On construction of 
the item “paper” he first contended that 
the expression “paper” ordinarily means 
a sheet or sheets of paper and an exer- 
cise-book ‘being a distinct commodity was 
excluded from that item. Secondly, he 
urged that this would be so because 
even while providing for an inclusive 
description of the item the legislation has 
included only news prints, paper boards 
ani straw ‘boards within it but not exer- 
cise-books and, therefore, the expression 


paper- 
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“paper” should be construed. as: excluding 
exercise-books. Thirdly, he urged: that 
so far as the Gujarat Regulation Orcer 
is concerned the very fact. that by Notifi- 
cation dated July 10, 1975 Item 14 in 
Sch. I was enlarged so as to include 
specifically exercise-note-books: witkin 
the expression “paper” clearly shows: that 
the legislative intent: was to exclude 
exercise-books. from the expression 
“paper” under Item 13 in Schedule I as 
it stood prior to that: date. Lastly, he 
urged that since the provisions of the 
Act as well as the Regulation Order were 
penal in character, the item. “paper” 
should be construed narrowly in faveur 
of the person proceeded. against andi as 
such the view taken. by the learned: S2s- 
sions Judge should. be upheld. In: support 
of these submissions, counsel. relied: upon 
a decision of this. Court in State of Bikar 
v. Bhagirath Sharma, AIR. 1973 SC 2-98 
where this Court, having regard to: zhe 
legislative history and penal character 
of the concerned Order took the view 
that the item like “component. parts. end 
accessories of automobile’, though of 
wide import did not cover tyres end 
tubes of motor cars and motorcyces. 
According to him, therefore, the learned 
Sessions Judge was right in. his view 
that the expression “paper” did not 
cover exercise-book and. that the seized 
exercise books were not liable to. be cons 
fiscated under S. 6-A of the Act. 


6. The question thus centres round 
the proper construction of the item 
“paper” as described in S. 2 (a) (ii) of 
the Act and item No. 12 of Sch. I to the 
Regulation Order. On this question the 
object or purpose of the Act and. the 
Regulation Order as well as. the marmer 
in which ‘essential commodity’ or ‘essen- 
tial article’ has been defined therein will 
have considerable bearing. As steted 
earlier, the object or purpose of koth 
the pieces of legislation is to control the 
production, supply and distribution of 
essential commodities or essential articles 
with a view to ensure that, the common 
man gets them at fair prices without any 
let or hindrance on the part of the trade 
and it is with this. object that the icem 
“paper” has been enlisted as. an. esserctial 
commodity or essential article in the Act 
and the Regulation Order. Further, 
though S. 2 (a) of fhe.Act and Cl. 2. (v) 
of the Regulation Order purport to deine 
‘essential commodity” or ‘essential article’ 
that expression has no meaning of its. 
own and in substance both under S. 2 (a) 
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(vii). of the Act: and’ Cl: 2: (v) of the Re- 
gulation Order an. enumeration or enlist- 
ment has been made of several items as 
constituting essential commodities or 
essential: articles: for the purposes of the 
Act and: the Regulation Order and it will 
appear clear that items: have. been enu- 
merated: or enlisted under broad general 
heads: and: some: of the items are stated’ 
to: include certain things which may not 
im ordinary parlance: fall: within the broad’ 
general. head.. The item “paper” will 
have to be: considered. in the light of this 
position: which emerges: clearly: on a con~ | 
sideration. of several! items enlisted as 
essential commodities or essential articles. 
The item “paper” is: described: thus: 


“Paper including, news print, paper 
board’ and straw board”. 

According to. the Concise Oxford Dic- 
tionary paper means — 

“A substance used for writing, printing, 
drawing,, ete.. made of interlaced fibres of’ 
rags, straw,, wood, ete.” 

In. Webster's. New. World. Dictionary. 
(1962 Edn.) the meaning: of the word 
“paper” is given as follows: 

“Paper — thin flexible material in 
sheets, or leaves, made from rags, wood 
pulp, of other fibrous: decorate etc.” 

In. Blacks. Law Dictionary (Revised 
Fourth: Edition 1968). the. expression 
“paper” is, explained thus.: 


“Paper — a manufactured substance 
composed: of fibres: (whether vegetable or 
animal) adhering. together in forms con- 
sisting of sheets of various sizes: and of 
different. thicknesses, used for writing or 
printing: or other purposes to which 
flexible sheets: are applicable:’”” 

In substance; therefore; paper, whether 
lined or blank, means: a material. on which) 
writing;. printing, drawing etc. can be 
done. Im light of this meaning of the ex- 
pression: “paper” the question is: whether) 
an exercise-book would be covered by 
that: expression or not? It cannot be dis- 
puted that. am exercise-book is nothing 
but æ collection of sheets of paper: (blanki 
or lined). stitched. together by a piece of 
string or pinned together with. pins’ of a 
stapler and is: a substance used for} 
writing and;. therefore; would. clearly fall 
within: the item “paper”: The. test would 
be whether because of stitching or pin- 
ning: them: together such a collection of 
sheets: loses its. identity as paper. The 
answer must be in: the negative: Looked 
at from this: angle it is: difficult to accept 
the contention that ani exercise-book . is. 
a distinct: commodity: other than: paper; 
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It is true that an inclusive description has 
been given of the item “paper” in. S. 2 
(a) (vii) of the Act and Item 13 in Sch. I 
to the Regulation Order, but if the in- 
clusive part is carefully scrutinised it will 
appear clear that the things mentioned 
in the inclusive part may not ordinarily 
be regarded as paper and, therefore, by 
the inclusive part an extended meaning 
or description is given to the expression 
“paper”. ` Since an exercise-book (which 
is nothing but a collection of sheets of 
paper intended to be used for writing) 
squarely falls within the dictionary mean- 
ing of the word “paper” there was no 
necessity to mention it in the inclusive 
part of the description. On a true and 
proper construction, therefore, we are 
clearly of the view that within its nor- 
mal dictionary meaning the item “paper” 
as described in S., 2 (a) (vii) of the Act 
and Item 13 in Sch. I to the Regulation 
Order covers an exercise-book. More- 
over, such a construction would be in 
consonance with and carry out effectively 
the object or purpose of the Act and the 
Regulation Order. 


7. Counsel for the appellant undoubt- 
` edly relied upon the fact that so far as 
the Gujarat Regulation Order is concern~ 
ed it was by notification dated July 10, 
1975 that the description of item “paper” 
(being item No. 14 in the recast Sch. I) 
was enlarged so as to include specifically 
‘exercise-notebooks’ and, ` according to 
counsel, this clearly shows that initially 
the legislative intent was to exclude 
exercise-book from the expression “paper” 
under Item 13 in Sch. I to the said Order 
as it originally stood. It is not possible 
to infer such legislative intent from the 
mere fact that the- item “paper” has 
been amended and enlarged so as to in- 
clude within it exercise-books by means 
of the subsequent Notification. In fact, as 
discussed earlier, since an exercise-book 
squarely falls within the dictionary 
meaning of the expression “paper” we 
have held that it was unnecessary to 
mention it in the inclusive part of the 
description as it originally stood and in 
that inclusive part such things had been 
mentioned as could not in ordinary par- 
lance be regarded as “paper”. In our 
view the amendment and enlargement of 
the item “paper” so as to include speci- 
fically exercise-books was made ex 
majori cautela to make things abundantly 
clear and, therefore, no inference as 
regards the initial legislative intent of 
the type suggested can be drawn.. 
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8. Counsel also contended that since 
the Act as well as the Regulation Order 
contains penal provisions, the item “paper” 
should be construed strictly and narrow- 
ly in favour of the appellant-firm which 
was being proceeded against under the 
said pieces of legislation. The true rule 
of construction in that behalf has been 
set out in Maxwell on Interpretation of 
Statutes (12th Edn.). at page 246 where 
the following passage occurs: 


“The effect of the rule of strict con- 
struction might be summed up by say- 
ing that, where an equivocal word or 
ambiguous sentence leaves a reasonable 
doubt of its meaning which the canons 
of interpretation fail to solve, the bene- 
fit of the doubt should be: given to the 
subject and against the legislature which 
has failed to explain itself. Jf there is 
no ambiguity, and the act or omisson in 
question falls clearly within the mischief 
of the statute, the construction of a penal 
statute differs little, if at all, from that 
of any other.” 


It would thus appear clear that it is only 
when there is some equivocation or ambi- 
guity about a word: or provision that the 
rule of strict construction or narrow 
construction in favour of the subject is] ` 
to be applied but if there is no ambi- 
guity and the act or omission falls clear- 
ly within the mischief of statute then 
the construction of penal statute will 
not differ from that of any other. Apply- 
ing this principle to the facts of the pre- 
sent case it is clear that there is no ambi- 
guity or equivocation of the item ‘paper’ 
occurring in S. 2 (a) (vii) of the Act and 
Item 13 of Sch. I of the Regulation Order 
and since an exercise~book squarely falls 
within the dictionary meaning of “paper” 
as used in the said provisions, there will 
be no question of construing that item 
narrowly so as to exclude exercise~book 
therefrom and in favour of the appellant- 
firm. 


9. That takes us to the decision of 
this Court in State of Bihar v. Bhagirath 
Sharma (AIR 1973 SC 2198) (supra) on 
which the appellant-firm strongly relied. 
In that case the question was whether 
Motor Tyres and Motor Tubes were 
covered by the item “Component parts 
and accessories of automobiles” occurring 
in Item No. 1 in Sch. I to the Bihar Es- 
sential Commodities Act — other than 
Foodgrains — Prices and Stocks (Display 
and Control) Order 1947 and this Court 
undoubtedly took the view that though 
the said item I was widely worded it did 
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not include Motor Tyres or Motor Tubes 
and that no interference was called Dr 
in the order passed by the High Court 
acquitting the respondents of the charze 
that they had failed to display the price- 
list and the stock position of tie 
Motor Tyres anywhere in their shop in 
contravention of Cl. (4) of the said Order. 
In our view, the decision is clearly d:s- 
tinguishable on the ground that the drazt- 
ing precedents furnished by several Nozi- 
fications that obtained there warranted 
such a conclusion. From the inception 
along with Item 1 (component parts and 
accessories of automobiles) there was, in 
the concerned Prices and Stocks (Display 
and Control) Order, 1947 another item 
being Item 5 which ran thus: “Cyele 
tyres and tubes (including cycle rickshaw 
tyres and tubes)” which suggested that 
where “Tyres and Tubes” were intended 
to be included as the Item in the Scere- 
dule these had actually been expressly 
so stated as distinct from the “component 
parts and accessories of automobiles’; 
further, by a Gazette Notification (Mo. 
GSR 82) dated, Sept. 18, 1970 published 
in the Bihar Government Gazette (Extra~ 
ordinary) four items were added, one of 
_them being Item No. 11, which ran thus: 
“Tyres and tubes of cars, buses, jeens, 
vans, trucks, automobiles of any categcry 
whatsoever, tractors and tractor-trollies.”; 
even the Central Government had issued 
three Notifications — a Notification dated 
11 Jan. 1968 (No. S.O. 218) issued by the 
Ministry of Commerce, in which “Tyres 
and Tubes of Scooters” were expressly 
mentioned as essential commodities dis- 
tinct from the component parts and 
accessories of automobiles, a Notification 
dated 22 Aug. 1968 (No. S.O. 2878) in 
which “Tyres and Tubes of ‘Cars eta.” 
were specifically mentioned as essent.al 
commodity and a Notification dated d 
Jan. 1969 (No. S.O. 25) in which “Tyres 
and Tubes of Cars” were mentioned in 
the manner almost similar to the one 
found in the Bihar Government Gaze-te 
Notification No. GSR 82 dated 18 Sept, 
1970. It was in the background of these 
drafting precedents furnished by such 
Notifications that this Court took tne 
view that the draftsman did not intend 
the scheduled item No. 1 in the Order 


as in force in May, 1969 to cover. “Tyres 
and Tubes of Motor-cars”, In the in- 
stant case before us there are no suzh 
drafting precedents of the type whith 
obtained in the aforementioned case. <As 
stated earlier, the Item “paper” in S, 2 
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(a) (vii) in the Act has all along remained 
the same without any modification, alter- 
ation or enlargement and it is only the 
item No. 13 in the Schedule to the Regu- 
lation ‘Order (a subordinate piece of 
legislation) that has undergone a change 
and the item has been amended so as to 
include specifically ‘“exercise-notebooks”. 
We have no doubt in our minds that the 
said amendment to the item “paper” is 
declaratory or clarificatory in nature. 

10. In the circumstances, in our view, 
the High Court was right in coming to 
the conclusion that the exercise-books 
of the appellant-firm that were seized 
were liable to confiscation and the remand 
order made by the High Court was pro- 
per. 

11. The appeal is accordingly dismissed. 


Appeal dismissed. 
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(From: Bombay)* 


JASWANT SINGH, P. S. KAILASAM 
AND A. D. KOSHAL, JJ. 


Tukaram and another, Appellants v. 
The State of Maharashtra, Respondent. 

Criminal Appeal No. 64 of 1977, D/- 
15-9-1978. 


Penal Code (45 of 1860), S. 375 Thirdly 
— Sexual intercourse — Consent — Cir- 
cumstances negativing existence of “fear” 
and story of “passive submission” — 
Accused, held, entitled to be acquitted. 
Criminal Appeal No. 193 of 1974, D/- 
13-10-1976 (Bom. — At Nagpur), Revers- 


The fear which clause Thirdly of S. 375 
speaks of is negatived by the circum- 
stance that the girl is said to have been 
taken away by the Police Constable 
right from amongst her near and dear 
ones at a point of time when they were 
all leaving the police station together 
and were crossing the entrance gate to 
emerge out of it. Her failure to appeal 
to her companions who were no others 
than her brother, her aunt and her lover, 
and her conduct in meekly following the 
constable and allowing him to have his 
way with her to the extent of satisfying 
his lust in full, makes it clear that the 
consent in question was not a consent 


*(Criminal Appeal No. 193 of 1974, D/- 
13-10-1976, (Bom. -- At Nagpur).) 
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which could be brushed aside as “passive 
submission.” Criminal Appeal No. 193 of 
1974, D/- 13-10-1976 (Bom. — at Nagpur), 
Reversed. (Para 5) 

Anno: AIR Comm. I. P. C. (2nd Edn.), 
Ss. 375 & 376, N. 4. 

Mr. M. N. Phadke, Sr. Advocate (M/s. 
S. V. Deshpande, V. M. Phade and N. M. 
Ghatate, Advocates with him), for Appel- 
lants; M/s. H. R. Khanna and M. N. 
Shroff, Advocates, for Respondent. 


KOSHAL, J. :— This appeal by special 
leave is directed against the judgment 
dated the 12th Oct. 1976 of the High 
Court of Judicature at Bombay (Nagpur 
Bench) reversing a judgment of acquittal 
of the two appellants of an offence under 
S. 376 read with S. 34 of the Indian Penal 
Code recorded by the Sessions Judge, 
Chandrapur, on the Ist of June 1974, and 
convicting Tukaram, appellant No. 1 of 
an offence under S. 354 of the Code and 
the second appellant named Ganpat of 
one under S. 376 thereof. The sentences 
imposed by the High Court on the two 
appellants are rigorous imprisonment for 
a year and 5 years respectively. 


2. Briefly stated, the prosecution case 
is this. Appellant No. 1, who is a Head 
Constable of police, was attached to the 
Desai Gunj police station in March 1972 
and so was appellant No. 2, who is a 
police constable. 


Mathura (P. W. 1) is the girl who is 
said to have been raped. Her parents 
died when she was a child and she is 
living with her brother, Gama (P. W. 3). 
Both of them worked as labourers to 
earn a living. Mathura (P. W. 1) used 
to go to the house of Nushi (P. W. 2) 
for work and during the course of her 
visits to that house, came into contact 
with Ashok, who was the sister’s son of 
Nushi (P. W. 2) and was residing with 
the latter. The contact developed into 
an intimacy so that Ashok and Mathura 
(P. W. 1) decided to become husband and 
wife, 


On the 26th of March 1972, Gama 
(P. W. 3) lodged report Ex. P-8 at police 
station Desai Gunj alleging that Mathura 
(P. W. 1) had been kidnapped by Nushi 
(P. W. 2), her husband Laxman and the 
said Ashok. The report was recorded by 
Head Constable Baburao (P. W. 8) at 
whose instance all the three persons 
complained against as well as Mathura 
(P. W. 1) were brought to the police 
station at about 9 p.m. and who record- 
ed the statements of the two lovers, By 
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then it was about 10.30 p.m. and Babu- 
rao (P. W. 8) told them to go after giving 
them a direction that Gama (P. W. 3) 
shall bring a copy of the entry regarding 
the birth of Mathura (P. W. 1) recorded 
in the relevant register and himself left 
for his house as he had yet to take his 
evening meal. At that time the two ap- 
pellants were present at the police 
station. 


After Baburao (P. W. 8) had gone 
away, Mathura (P. W. 1), Nushi (P. W. 2), 
Gama (P. W. 3) and Ashok started leav- 
ing the police station. The appellants, 
however, asked Mathura (P. W. 1) to 
wait at the police station and told her 
companions to move out. The direction 
was cornplied with. Immediately there- 
after Ganpat appellant took Mathura 
(P. W. 1) into a latrine situated at the 
rear of the main building, loosened her 
under-wear, lit a torch and stared at her 
private parts. He then dragged her to 
a chhapri which serves the main building 
as its back verandah. In the chhapri he 
felled her on the ground and raped her 
in spite of protests and stiff resistance on 
her part. He departed after satisfying 
his lust and then Tukaram appellant, 
who was seated on a cot nearby, came 
to the place where. Mathura (P. W. 1) 
was and fondled her private parts. He 
also wanted to rape her but was unable 
to do so for the reason that he was in 
a highly intoxicated condition. 


Nushi (P. W. 2), Gama (P, W. 3} and 
Ashok, who had been waiting outside the 
police station for Mathura (P. W, 1) grew 
suspicious when they found the lights of 
the police station being turned off and its 
entrance door being closed from within, 
They went to the rear of the police stas 
tion in order to find out what the matten 
was. No light was visible inside and 
when Nushi (P. W. 2) shouted for Ma~ 
thura (P. W. 1) there was no response. 
The noise attracted a crowd and some 
time later Tukaram appellant emerged 
from the rear of the police station and 
on an enquiry from Nushi (P. W. 2) 
stated that the girl had already left. He 
himself went out and shortly afterwards 
Mathura (P. W. 1) also emerged from the 
rear of the police station and informed 
Nushi (P. W. 2) and Gama (P. W. 3) that 
Ganpat had compelled her to undress 
herself and had raped her. 
` Nushi (P. W. 2) took Mathura (P. W. 1) 
to Dr. Khune (P. W. 9) and the former 
told him that the girl was subjected to 
rape by a police constable and a Head 
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Constable in police station Desai Gurj. 
The doctor told them to go to the police 
station and lodge a report there. 

A few persons brought Head Constable 
Baburao (P. W. 8) from his house. He 
found that the crowd had grown restive 


and was threatening to beat Ganpat az 


pellant and also to burn down the polize 
station. Baburao (P. W. 8), however, 
was successful in persuading the crowd to 
disperse and thereafter took down tae 
statement (Ex. 5) of Mathura (P. W. 1) 
which was registered as the first informa~ 
tion report. 


Mathura (P. W. 1) was examined 3y 
Dr. Kamal Shastrakar at 8 p.m. on the 
97th of March 1972. The girl had no m- 
jury on her person. Her hymen reveal- 
ed old ruptures. The vagina admitted 
two fingers easily. There was no matting 
of the pubic hair. The age of the girl 
was estimated by the doctor to be be- 
tween 14 and 16 years. A sample of the 
pubic hair and two vaginal-smear slides 
were sent by the doctor in a sealed 
packet to the Chemical Examiner who 
found no traces of semen therein, 
Presence of semen was however detected 
on the girl’s clothes and the pyjama 
which was taken off the person of Gen- 
pat appellant. 


3. The learned Sessions Judge found 
that there was no satisfactory evidence 
to prove that Mathura was below 16 
years of age on the date of the occnr-~ 
rence. He further held that she was “a 
shocking liar” whose testimony “is rid- 
dled with falsehood and improbabilities”. 
But he observed that “the farthest cne 
can go into believing her and the corzo- 
borative circumstances, would be ihe 
conclusion that while at the Police Sza- 
tion, she. had sexual intercourse and that, 
in all probability, this was with accused 
No. 2.” He added however that there 
was a world of difference between 
“sexual intercourse” and “rape”, and that 
rape had not been proved in spite of 
the fact that the defence version which 
was a bare denial of the allegations of 
rape, could not be accepted at its fece 
value. He further observed: “Finding 
Nushi angry and knowing that Nushi 
would suspect something fishy, she 
(Mathura) could not have very well zd- 
mitted that of her own free will, she had 
surrendered her body to a Police C- 
stable. The crowd included her lover 
Ashok, and she had to sound virtucus 
before him. This is why — this is a 
possibility —- she might have invented. 
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the story of having been confined at the 
Police Station and raped by- accused No. 2. 
Mathura is habituated to sexual inter- 
course, as is clear from the testimony of 
Dr. Shastrakar, and accused No. 2 is no 
novice. He speaks of nightly discharges. 
This may be untrue, but there is no 
reason to exclude the possibility of his 
having stained his Paijama with semen 
while having sexual intercourse with 
persons other than Mathura. The seminal 
stains on Mathura can be similarly ac- 
counted for. She was after all living 
with Ashok and very much in love with 
him ... .. «sce vee oe? and then concluded 
that the prosecution had failed to prove 
its case against the appellants. 


4. The High Court took note of the 
various findings arrived at by the learned 
Sessions Judge and then itself proceeded 
to sift the evidence bearing in mind the 
principle that a reversal of the acquittal 
would not be justified if the view taken 
by the trial court was reasonably pos~ 
sible, even though the High Court was 
inclined to take a different view of the 
facts. It agreed with the learned Ses~ 
sions Judge in respect of his finding with 
regard to the age of Mathura (P. W. 1) 
but then held that the deposition of the 
girl that Ganpat appellant had had sexual 
intercourse with her was reliable, sup- 
ported as it. was by circumstantial evi- 
dence, especially that of the presence of 
stains of semen on the clothes of the girl 
and Ganpat appellant. The fact that 
semen was found neither on the pubic 
hair nor on the vaginal-smears taken 
from her person, was considered to be of 
no consequence by reason of the circum- 
stance that the girl was examined by the 
lady doctor about 20 hours after the 
event, and of the probability that she had 
taken a bath in the meantime. The High 
Court proceeded to observe that although 
the learned Sessions Judge was right in 
Saying that there was a world of differ- 
ence between sexual intercourse and 
rape, he erred in appreciating the differ- 
ence between consent and “passive sub- 
mission”. In coming to the conclusion 
that the sexual intercourse in question 
was forcible and amounted to rape, the 
High Court remarked: 


“Besides the circumstances that emerge 
from the oral evidence on the record, we 
have to see in what situation Mathura 
was at the material time. Both the ac- 
cused were strangers to her. It is not the 
case of the defence that Mathura knew 
both these accused or any of them since 
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before the time of occurrence. It is, 
therefore, indeed, highly improbable that 
Mathura on her part -would make any 
overtures or invite the accused to satisfy 
her sexual desire. Indeed it is also not 
probable that a girl who was involved in 
a complaint filed by her brother would 
make such overtures or advances. .The 
initiative must, therefore, have come 
from the accused and if such an initiative 
comes: from the accused, indeed she could 
not have resisted the same on account of 
the situation in which she had found her~ 
self especially on account of a complaint 
filed by her brother against her which 
was pending enquiry. at the very polica 
station. If these circumstances are taken 
into consideration it would be clear that 
the initiative for sexual intercourse must 
have come from the accused or any of 
them and she had to submit without any 
resistance ... ... ... ... Mere passive or 
helpless surrender of the body and its re- 
signation to the other’s lust induced by 
threats or fear cannot be equated with 
the desire or will, nor can furnish an 
answer by the mere fact that the sexual 
act was not in opposition to such desire 
or volition, ... ... ... ... On the other hand, 
taking advantage of the fact that Mathura 
was involved in a complaint filed by her 
brother and that she was alone at the 
police station at the dead hour of night, 
it is more probable that the initiative. for 
Satisfying the sexual desire must have 
proceeded from the accused, and that 
victim Mathura must not have been a 
willing party to the act of the sexual 
intercourse. Her stibsequent conduct in 
making statement immediately not only 
to her relatives but also to the members 
of the crowd leave.no manner of doubt 
that she was subjected to forcible sexual 
intercourse.” 


In relation to Tukaram appellant, the 
High Court did not believe that he had 
made any attempt to rape. the girl but 
took her word for granted in so far as he 
was alleged to have fondled her private 
parts after the act of sexual intercourse 
by Ganpat appellant. 


It was in these premises that the High 
Court convicted and sentenced the two 
appellants as aforesaid. 


5, The main contention which has 
been raised before us on behalf of the 
appellants is that no direct evidence 
being available about the nature of the 
consent of the girl to the alleged act of 
sexual intercourse, the same had to be 
inferred from the available circumstances 
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and that from those circumstances it 
could not be deduced that the girl had 
been subjected to or was under any fear 
or compulsion such as would justify an 
inference of any “passive submission”, 
and:this contention appears to us to be 
well-based. As pointed out earlier, no 
marks of injury were found on the per- 
son of- the girl after the incident and 
their absence goes a long way to indicate 
that the alleged intercourse was a peace- 
ful affair, and that the story of a stiff re- 
sistance having been put up by the girl 
is all false. It is further clear that the 
averments on the part of the girl that 
she had been shouting loudly for help are 
also a tissue of lies: On these two points 
the learned Sessions Judge and the High 
Court also hold the same view. In 
coming to the conclusion that the consent 
of the girl was a case of "passive submis~ 
sion”, the High Court mainly relied on 
the circumstance that at the relevant time 
the girl was in the police station where 
she would feel helpless in the presence 
of the two appellants who were persons 
in authority and whose advances she 
could hardly repel all by herself and 
inferred that her submission to ‘the act 
of sexual intercourse must be regarded 
as the result of fear and, therefore, as no 
consent in the eye of law. This reasoning 
suffers from two errors. In the first 
place, it loses sight of the fact which was 
admitted by the girl in cross-examina- 
tion and which, has been thus, described 
in the impugned judgment : 


“She asserted that after Baburao had 
recorded her statement before the oc- 
currence, she and Gama had started to 
leave the police station and-were passing 
through the front door. While. she was 
so- passing, Ganpat caught her. She 
stated that she knew the name of accused 
No. 2° as Ganpat from Head Constable 
Baburao while giving her report Ext. 5. 
She stated that immediately after her 
hand was caught by Ganpat she cried out. 
However, she was not allowed to raise 
the cry when she was being taken to the 
latrine but was prevented from doing so. 
Even so, she had cried out loudly. She 
stated that she had raised alarm even 
when the underwear was loosened at the 
latrine and-also when Ganpat was look- 
ing at her private parts with the aid of a 
torch. She stated that the underwear 
was not loosened by her.” 


Now the cries and the alarm are, of 
course, a concoction on her part but then 
there is no reason to disbelieve her asser- 


1979 


tion that after Baburao (P. W. 8) had re- 
corded her statement, she and Gama had 
started leaving the police station and 
were passing through the entrance doo: 
when Ganpat appellant caught hold of 
her and took her away to the latrine 
And if that be so, it would be preposter- 
ous to suggest that although she was i 
the company of her brother (and also 
perhaps of Ashok and her aunt Nush’) 
and had practically left the police statior, 
she would be so over-awed by the fact cf 
the appellants being persons in authority 
or the circumstance that she was ju:t 
emerging from a police station that sre 
would make no attempt at all to resis. 
On the other hand, her natural impulse 
would be to shake off the hand that 
caught her and cry out for help even be- 
fore she noticed who her molester was. 
Her failure to appeal to her companioms 
who were no other than her brother, her 
aunt and her lover, and her conduct n 
meekly following Ganpat appellant ard 
allowing him to have his way with her <o 
the extent of satisfying his lust in fu], 
makes us feel that the consent in ques~ 
tion was not a consent which could 3e 
brushed aside as “passive submission”. 

‘ Secondly, it has to be borne in mind 
that the onus is always on the proseci- 
tion to prove affirmatively each ingr=- 
dient of the offence it seeks to establish 
and that such onus‘never shifts. It was, 
therefore, incumbent on it to make cut 
that all the ingredients of S. 375 of tne 
I. P. C. were present in the case of tne 
sexual intercourse attributed to Ganrat 
appellant. That section lays down: 


375. ‘A man is said to commit “rare” 
who except in the case hereinafter ex- 
cepted, has sexual intercourse with a 
woman under circumstances falling uncer 
any of the five following descriptions : 

First.— Against her will. 

Secondly. Without her consent. 


Thirdly.— With her consent, when Fer 
consent has been obtained by putting her 
in fear of death, or of hurt. À 


Fourthly.—— With her consent, when tne 
man knows that he is not her husbard, 
and that her consent is given because se 
believes that he is another man to whcm 
she is or believes herself to be lawfu_ly 
married. ey 


Fifthly.— With or without her consent, 
when she is under sixteen years of ag+. 

Explanation.— Penetration is sufficient 
to constitute the sexual intercourse neces- 
sary to the offence of rape . 
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Exception.— Sexual intercourse by a 
man with his own wife, the wife not being 
under fifteen years of age, is not rape.’ 

The section itself states in clauses 
Thirdly and Fourthly as to when a con- 
sent would not be a consent within the 
meaning of clause Secondly. For the 
proposition that the requisite consent - 
was lacking in the present case, reliance 
on behalf of the State can be placed 
only on clause Thirdly so that it would 
have to be shown that the girl had been 
put in fear of death or hurt and that that 
was the reason for her consent. To this 
aspect of the matter the High Court was 
perhaps alive when it talked of “passive 
submission” but then in holding that the 
circumstances available in the present 
case make out a case of fear on the part 
of the girl, it did not give a finding that 
such fear was shown to -be that of death 
or hurt, and in the absence of such a 
finding, the alleged fear would. not vitiate 
the consent. Further, for circumstantial 
evidence to be used in order to prove an 
ingredient of an offence, it has to be such 
that it leads to no reasonable inference 
other than that of guilt. We have 
already pointed out that the fear which 
clause Thirdty of Sec. 375 speaks of is 
negatived by the circumstance that the 
girl is said to have been: taken away by 
Ganpat right from amongst her near and 
dear ones at a point of time when they 
were all leaving the police station 
together and were crossing the entrance 
gate to emerge out of it. The circum- 
Stantial evidence available, therefore, is 
not only capable of being construed in a 
way different from that adopted by the 
High Court but actually derogates in no 


uncertain measure from the inference 
drawn by it. . 


6. In view of what we have said above, 
we conclude that the sexual intercourse 
in question is not proved to amount .to 
rape and that no offence is brought home 
to Ganpat appellant. 


_ 7. The only allegation found ‘by the 
High Court to have been brought home 
to Tukaram appellant is that he -fondled 
the private parts of the girl after Ganpat 
had left her. The High Court itself has 
taken note of the fact that in the first 
information report (Ex. 5) the girl had 
made against Tukaram serious allegations 
on which she had gone back at the trial 
and the acts covered by which she at- 
tributed in her deposition to Ganpat in- 
stead. Those allegations were that Tuka- 
ram who had caught hold of her in the 
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first instance, had taken her to the latrine 
in the rear of the main building, had lit 
a torch and had stared at her private 
parts in the torch-light. Now if the girl 
could alter her position in regard to these 
serious allegations at will, where is the 
assurance that her word is truthful in 
relation to what she now says about 
Tukaram? The High Court appears to 
have been influenced by the fact that 
Tukaram was present at the police sta- 
tion when the incident took place and 
that he left it after the incident. This 
circumstance, in our opinion, is not in- 
culpatory and is capable of more explana- 
tions than one. We do not, therefore, 
propose to take the girl at her word in 
relation to Tukaram appellant and hold 
that the charge remains wholly unproved 
against him. 

8. In the result, the appeal succeeds 
and is accepted. The judgment of the 
High Court is reversed and the convic- 
tion recorded against as well as the 
sentences imposed upon the appellants by 
fit are set aside. 

Appeal allowed. 
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Jaswant Singh, Appellant v. State 
(Delhi Administration), Respondent. 


Criminal Appeal No. 346 of 1974, D/- 
14-9-1978. 

Penal Code (45 of 1860), Ss. 300 and 302 
— Evidence and proof — Prosecution case 
wholly based on circumstantial evidence 
and dying declaration made to S. I. and 
witnesses — Value of —- Duty of Court 
— Conviction based thereon held justi- 
fied. (Evidence Act (1872), Ss. 3 and 32). 


The prosecution case in a murder trial 
rested wholly on the circumstantial evi- 
dence and the dying declarations made to 
the Sub-Inspector of Police and two other 
witnesses who were the parents of the 
deceased. 


Held that to sustain a conviction in such 
eases the circumstantial evidence must 
be complete and must be incapable of 
explanation on any other hypothesis than 
that of the guilt of the accused. It is also 
true that the dying declaration which is 
not recorded by a Magistrate has to be 
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scrutinised closely, but it is well settled 
that if the Court is satisfied on a close 
scrutiny of the dying declaration that it 
is truthful, it is open to the Court to con~ 
vict the accused on its basis without any 
independent corroboration, AIR 1958 
SC 22 and AIR 1972 SC 1776 and AIR 
1978 SC 519, Rel. on. (Para 8) 


In the instant case the dying declara~ 
tion recorded by the Sub-Inspector in the 
presence of the duty doctor who also 
verified its genuineness was truthful and 
convincing and it could not be brushed 
aside merely on the ground that it was 
not recorded by a Magistrate, The 
testimony of the parents and the report 
of the chemical examination also lenf 
strong corroboration to the dying declara~ 
tion. Thus, the evidence inevitably point~ 
ed to the conclusion that it was the ap- 
pellant and the appellant alone who 
intentionally caused the death of the de- 
ceased. (Para 9) 

Anno: AIR Comm., Penal Code (2nd 
1974 Edn.), S. 800, Notes 83 and 89; AIR 
Manual (8rd Edn.), Evidence Act, S. 3, 
Notes 15 to 17; S. 32, N. 21. 


Cases Referred: Chronological Paras 
AIR 1978 SC 519 : (1978) 1 SCC 622 : 1978 
Cri LJ 644 8 


AIR 1972 SC 1776 : (1971) 3 SCC 767 : 
1972 Cri LJ 828 8 
AIR 1958 SC 22 : 1958 SCR 552 : 1958 Cri 
LJ 106 8 
Mr. R. L, Kohli, Sr. Advocate Amicus 
Curiae, for Appellant; Mr. H. R. Khanna 
and R. N. Sachthey, Advocates, for Res- 
pondent, 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against the 
judgment and order dated October 12, 
1973 of the High Court, Delhi confirming 
the judgment and order dated July 29, 
1972 of the Additional Sessions Judge, 
Delhi convicting the appellant under 
S. 302 of the I. P. C. and sentencing him 
thereunder to imprisonment for life for 
causing the death of his wife. 


2. Briefiy stated, the circumstances 
giving rise to this appeal are: Attracted 
by the screams emanating from the house 
of the appellant situate in Basti Chain 
Sukh Das, Kala Mahal, Daryaganj, Delhi 
on the afternoon of July 6, 1971, the 
neighbours namely Murari Lal (P. W. 4), 
Gulab Singh (P. W. 5) and one Kishan Lal 
rushed to the spot. On reaching the first 
floor of the house, they found the appel- 
lant’s wife named Kamla, aged 27 years, 
lying unconscious outside the living room 
in the courtyard with burns all-over her 
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body. Along with the appellant who wa 
present there, they covered Kamla with 
a bed-sheet, put her on a cot and took 
her downstairs in the street wherefror 
she was removed in a tempo to Irwir 
Hospital, Delhi At about 5.20 in the 
evening on that day, constable Balder 
Singh (P. W. 7) posted on duty at the 
Emergency Ward of the said Hospital, 
rang up the Police Station, Jama Masjid, 
Delhi, informing it that the appellant had 
got his wife, Kamla, admitted in the 
emergency ward of the Hospital at about 
4.15 or 4.30 P. M. because of some burns 
sustained by her at her house and re- 
questing that some officer might be sent 
to the place of the occurrence. On re- 
ceipt of this information, S. I. Din Dayel 
(P. W. 21) proceeded to the hospital ac- 
companied by constable Raghubir Singi 
(P. W. 6). On being informed by the 
doctor on duty at the hospital that Kamla 
‘was unconscious and as such not in a ft 
condition to make a statement, the Suk~ 
Inspector sent constable Raghubir Singh 
to the scene of occurrence with instruc- 
tions to keep a watch over the same, and 
himself remained in the Hospital waiting 
for an appropriate opportunity to recond 
the statement of Kamla after her revival. 
He tried several times up to the midnight 
to have the pérmission of the doctor cm 
duty to record the statement of Kamia 
but each time the doctor declared the 
patient unfit to make a statement. At 
7.50 A. M. on the morning of July 7, 1971, 
the Sub-Inspector again repeated his rə- 
quest to the doctor on duty for permis~ 
sion to record the statement of Kamia 
but it was only at 10.50 A. M. that Er. 
Avtar Singh Gill (P. W. 18) who was cn 
duty at that time gave him the requisite 
permission which enabled him to record 
the statement (Exh. P. W. 21/F) of Kamia 
in the presence of the said doctor. This 
statement was to the following effect :— 


“My husband sprinkled kerosene cil 
over me and.set fire and when later on I 
had sufficiently been burnt he put a 
bucket full of water over me. It was 
about 1 pm. and I had not quarrelled 
with my husband Jaswant Singh. I had 
asked him as to why he had come home 
Tate whereupon he got annoyed and beat. 
me. After beating me he sprinkled ker~ 
sene oil over me and set fire to my 
clothes. At the time of setting fire to my 
clothes he had closed the door from i- 
side.” 


3. After 
formalities, 


completing 


the. necessary 
the 


Sub-Inspector senat 
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"Rooga’ (Exh. P. W. 10/A) together with 
Kamla’s aforesaid statement (Exhi- 


bit P. W. 21/F) to his Police Station for 
registration of the case under S. 307 of 
the I. P. C. and himself left for the scene 
of the occurrence. Shortly after the de- 
parture of the Sub-Inspector the parents 
of Kamla-namely Roshan (P. W. 1) and 
Phool Vati (P. W. 2) enquired of Kamia 
as to how she had sustained the burns on 
her body. In reply to their query, Kamla 
told them that the appellant did not come 
back to the house from his office on the 
evening of July 5, 1971 and spent the 
whole of the night intervening the 5th 
and 6th of July, 1971 in Shahdara; that 
on returning to the house on the morning 
of July 6, 1971, the appellant awakened 
her and asked her to prepare the meal 
which she did but the appellant threw it 
away and beat her; that on her asking the 
appellant to send her to her parent’s 
house, the appellant abused her, bolted 
the door of the room from inside sprinkled 
kerosene oil on her clothing and set them 
on fire. After about an hour of this 
statement, the condition of Kamla deterio- 
rated and she succumbed to her injuries 
at about’ 12.25 P. M. Dr. Bharat Singh, 
Police Surgeon, Delhi (P. W. 11) per- 
formed the autopsy on the dead body of 
Kamla on July 8, 1971. He found super- 
ficial burns all over the body from the 
skull to the toes which according to him 
were ante-mortem and sufficient in the 
ordinary course of nature to cause death. 
The doctor also found almost full grown 
dead male foetus in the womb of the de- 
ceased. On the basis of the observations 
made by him, the doctor opined that the 
cause of the death of Kamla was shock 
and toximia due to burns. 


4. On arrival at the scene of occur- 
rence after despatching the dying decla- 
ration (Exh. P. W. 21/F) to the Police 
Station, the Sub-Inspector prepared the 
site plan, got the place photographed by 
Head Constable Inder Singh (P. W. 3) and 
seized a few articles from the living room 
of the appellant’s house including a bottle 
containing some kerosene oil, a match 
box, some burnt match sticks, some half 
burnt clothes of the deceased and an un- 
serviceable stove without any kerosene 
oil vide Ext. P. W. 8/A which he sent 
to the Chemical Examiner for examina- 
tion. After performing the necessary 
tests, the Chemical Examiner sent a re- 
port to the Superintendent of Police, 
Central District, Delhi inter alia stating, 


therein that the liquid contained in the 
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bottle was kerosene oil and that traces of 
kerosene oil were present on the half 
burnt clothes of the deceased. On July 8, 
1971, the Sub-Inspector also got the ap- 
pellant examined by Dr. Abnash Kaur 
(P. W. 20) who found the following in- 
juries on his person :— 

“(i). Multiple blisters posterior aspect 
lower 1/3rd left upper arm: 

(ii) An irregular superficial torn ouf 
blisters ulceration on the posterior aspect 
left fore-arm upper 1/3rd. 

(iii) An irregular superficial burns with 
-minor blisters dorsum (back side of 
wrist) of left wrist. 


(iv) A torn blister ulceration on the first 
foint of the left index finger dorsum side.” 


5. In the opinion of the doctor, in- 
juries (i) to (iv) were simple burns of 
more than 24 hours’ duration. 


6. On completion of the investigation, 
the appellant was proceeded against in 
the Court of the Judicial Magistrate ist 
Class, Delhi, who committed him to the 
Court of Session at Delhi for trial under 
S. 302 of the I. P. C. The Additional 
Sessions Judge, Delhi who tried the ap- 
pellant held that the appellant was guilty 
of the offence with which he was charged 
and sentenced him to imprisonment for 
life. The appeal preferred by the appel- 
lant to the High Court having proved 
abortive, he has come up in appeal to this 
Court by special leave, as already stated. 


7. We have heard counsel for the par- 
ties and gone through the record. 


8. The short question that arises for 
determination in this case is whether the 
prosecution has succeeded in bringing 
home the offence under S. 302 of the 
I. P. C. to the appellant. It is true that 
in the instant case, there is no direct evi- 
dence regarding the guilt of the appellant 
and the prosecution case rests wholly on 
the circumstantial evidence and the dving 
declarations made by the deceased before 
S. I. Din Dayal and Roshan (P. W. 1) and 
Phool Vati (P. W. 2). It is also true that 
the circumstantial evidence in order to 
sustain conviction must be complete and 
must be incapable of explanation on any 
other hypothesis than that of the guilt of 
the accused. It is also true that the 
dying declaration which is not recorded 
by a Magistrate has to be scrutinized 
closely, but it is well settled that if the 
Court is satisfied on a close scrutiny of 
the dying declaration that it is truthful, 
it is open to the Court to convict the ac- 
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cused on its basis without any indepen- 
dent corroboration. (See Khushal Rao v. 
State of Bombay, 1958 SCR 552 : (AIR 
1958 SC 22); Lallubhai Devchand Shah v. 
State of Gujarat, (1971) 8 SCC 767 : (AIR 
1972 SC 1776) and Vithal Somnath More 
v. State of Maharashtra, (1978) 1 SCC 
622 : (AIR 1978 SC 519). In the instant 
case, on a careful consideration of the 
evidence on the record, we are satisfied 
that the dying declaration (Exhi- 
bit P. W. 21/F), the genuineness of which 
is verified by Dr. Avtar Singh Gill 
(P. W. 18), is truthful and convincing and 
it cannot be brushed aside merely on the 
ground that it was not recorded by a 
Magistrate especially when it is remem- 
bered that it was recorded by S. I. Din 
Dayal in the presence of the duty doctor 
Avtar Singh Gill at a time when the de- 
ceased was in great agony and the life 
in her was fast ebbing away. It is well 
recognised that when the words are few, 
they are seldom spent in vain. It would 
also be well at this stage to recall the 
statement made in cross-examination by 
Shri Yashpaul, Link Judicial Magistrate, 
Jama Masjid, Delhi to the effect that 
when he reached the Hospital to re- 


cord the statement of the deceased 
but could not do so as she had 
expired before his arrival, he was 


informed that a police officer had already 
recorded her statement. The testimony 
of the parents of the deceased namely, 
Roshan (P. W. 1) and Phool Vati (P. W. 2) 
also lends strong corroboration to Exhi- 
bit P. W. 21/F. They have categorically 
stated that the relations between the de~- 
ceased and the appellant were strained 
as the latter was ill-treating the former 
and was carrying on with another woman 
from Shahdara who used to visit his (the 
appellant’s) house every now and then; 
that the deceased often used to complain 
to them about the misbehaviour and cruel 
conduct of the appellant towards her and 
used to send oral and written messages 
imploring them to take her away from 
the matrimonial house; that they some- 
times spoke to the appellant about his 
alleged misbehaviour when he would 
assure them that he would behave pro- 


. perly in future and that hoping that 


things would improve in due course, they 
advised the deceased to stick to the 
matrimonial house. It is also in evidence 
that when on hearing the screams of the 
deceased, the neighbours arrived at the 
spot, they found her lying unconscious 
outside her living room with burns all 
over her body. From the aforesaid dying 
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declarations, it stands established beyond 
doubt that the appellant who had been 
ill-treating the deceased and was carry- 
ing on with another woman from Shab- 
dara got enraged and caused the death cf 
the deceased by sprinkling kerosene ol 
on her clothing and setting them on fire 
after closing the door of his living room 
from inside so that succour does nct 
reach her when she raised a protest about 
the appellant’s absence from the house 
throughout the previous night. The 
dying declarations also receive corrobc- 
ration from the report of the Chemical 
Examiner which shows that traces ef 
kerosene oil were found on the half-burnt 
clothes of the deceased recovered from 
the living room by S. I. Din Dayal vice 
Exhibit P. W. 8/A and the fact that tke 
inside portion of the door of the room 
was found burnt as also from the state- 
ment of Dr. Bharat Singh, Police Sur- 
geon, Delhi (P. W. 11) that on the bas_s 
of the appearances met with by him œn 
post-mortem examination of the dead 
body of the deceased, he came to tke 
conclusion that the cause of death of tke 
deceased was shock and toximia due to 
burns. 


9. The plea sought to be raised on be- 
half of the appellant that the fire was ac- 
cidental seems to be an afterthought and 
is negatived by the fact that no cookirg 
material was found in the living room 
where the incident appears to have taken 
place as also by the fact that the primis 
stove recovered and seized from tre 
living room vide Exhibit P. W. 8/A wes 
admittedly unserviceable. That the ap- 
pellant committed the ghastly crime -s 
also proved from the recovery of tke 
bottle containing kerosene oil, burnt 
match sticks, match box and half-burnt 
clothes of the deceased as also from tke 
fact that he did not suggest either +o 
Murari Lal (P. W. 4) or to Gulab Singh 
(P. W. 5) at the stage of cross-examine- 
tion that on their arrival at the scene of 
occurrence on hearing the screams œn 
the afternoon of July 6, 1971, he gave out 
that the incident was accidental.’ Thus 
the evidence inevitably points to the cor- 
clusion that it was the appellant and tke 
appellant alone who intentionally caused 
the death of the deceased. Accordingky 
we see no reason to interfere with tke 
findings concurrently arrived at by tke 
courts below. 

10. In the result, the appeal fails and 
is dismissed. 

Appeal dismissed. 
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SARKARIA, N. L. UNTWALIA, 

A. D. KOSHAL AND A. P. SEN, JJ. 


Chief Justice of Andhra Pradesh and ano- 
ther etc., Appellants v. L. V. A. Dikshitulu 
and others ete., Respondents. 


Civil Appeals Nos. 2826 of 1977 and 278 
of 1978, D/- 12-9-1978. f 
(A) Constitution of India, Art. 229 — 
Power of Chief Justice in the matter of “ap- 
pointment” of personnel of High Court — 
Extent — Term “appointment” — Scope of. 


In the context of Art. 229, read as a whole 
the power of appointment vested in the Chief 
Justice of High Court is of wide amplitude. 
The word “appointment” in Art. 229 (1) is to 
be construed according to axiom that the 
greater includes the less. The cardinal canon 
of interpretation underlies S. 16 of the 
General Clauses Act which has been made 
applicable by Art. 817 (1). Construed in the 
light of the juristie principle, the power of 
“appointment” conferred by Art. .229 (1) in- 
cludes the power to suspend, dismiss, remove 
or compulsorily retire from service. In short, 
in regard to the servants and officers of the 
High Court, Art. 229 makes the power of ap- 
pointment, dismissal, removal, suspension, re- 
duction in rank, compulsory retirement etc., 
including the power to prescribe their condi- 
tions of service, the sole preserve of the 
Chief Justice, and no extraneous executive 
authority can interfere with the exercise of 
that power by the Chief Justice or his nomi- 
nee, except to a very limited extent indicated 
in the Provisos. In conferring such exclusive 
and supreme powers on the Chief Justice, 
the object which the Founding Fathers had 
in view, was to ensure independence of the 
High Court. (Para 27) - 

Anno: AIR Comm. Const. of India, (2nd 
Edn.), Art. 229, N. 2. 


(B) Constitution of India, Art. 235 — Con- 
trol of High Court over subordinate judiciary 
— Nature and extent of. 


The control over the subordinate judiciary 
vested in the High Court under Art. 285 is 
exclusive in nature, comprehensive in extent 
and effective in operation. It comprehends 
wide variety of matters. Among others, it in- 
cludes : 

(a) (i) Disciplinary jurisdiction and a conr 
plete control subject only to the power of the 
Governor in the matter of appointment, dis- 
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missal, removal, reduction in rank of District 
Judges, and initial posting and promotion to 
the cadre of District Judges. In the exercise 
of this control, the High Court can hold in- 
quiries against a member of the subordinate 
judiciary, impose punishment other than dis- 
missal or removal, subject, however, to the 
conditions of service, and a right of appeal, 
if any, granted thereby and to the giving of 
an opportunity of showing cause as required 
by Art. 311 (2). 

(ii) In Art. 235, the word “control” is ac- 
companied by the word “vest” which shows 
that the High Court alone is made the sole 
custodian of the control over the fudiciary. 
The control vested in the High Court being 
exclusive, and not dual, an inquiry into the 
conduct of a member of the judiciary can be 
held by the High Court alone and no other 
authority. 

(iii) Suspension from service of a member 
of the judiciary with a view to hold a dis- 
ciplinary inquiry. 

(b) Transfers, promotions and confirmation 
of such promotions, of persons holding posts 
in the judicial service, inferior to that of Dis- 
trict Judge. 

(e) Transfers of District Judges. 

(d) Recall of District Judges posted on ex 
cadre posts or on deputation on administra- 
tive posts, 

(e) Award of selection grade to the mem- 
bers of the judicial service, including Dis- 
trict Judges, being their further promotion 
after their initial appointment to the cadre. 

(E. Confirmation of District Judges, who 
have been on probation or are officiating, 
after their initial appointment or promotion 
by the Governor to the cadre of District 
Judges under Art. 238. 

(g) Premature or compulsory retirement of 
Judges of the District Courts and of Subordi- 
nate Courts. 

In sum, the entire scheme of Chapters V 
and VI in Part VI, epitomised in Arts. 229 and 
235, has been assiduously designed by the 
Founding Fathers to insure independence of 
the High Court and the subordinate judiciary. 

(Paras 38, 42) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 285, N. 5. 

(C) Constitution of India, Art. 311 — 
Compulsory retirement whether amounts to 
dismissal, removal or reduction. 

It is well settled that compulsory retire- 
ment simpliciter, in accordance with the 
terms and conditions of service, does not 
amount to dismissal or removal or a reduction 
in rank under Art. 811 or under the Service 
Rules because the Government servant does 
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not lose the terminal benefits already earned 


by him. AIR 1976 SC 1841 Foll. 
(Para 39) 
Anno: AIR Comm. of India, 


Art. 811, N. 22-A. 


(D) Constitution of India, Art. 371-D, 
cl (3) — Andhra Pradesh Administrative 
Tribunal Order 1975 D/- 19-5-1975 under 
— Applicability of order — Phrase, “Civil 
Service of the State” in Cl. (c) — Interpreta- 
tion, (Interpretation of Statutes — Constitu- 
tional statutes), 


Nothing in the Order of the President con- 
stituting the Administrative Tribunal for 
Andhra Pradesh confers jurisdiction on the 
Tribunal to entertain, deal with or decide the 
representation by a member of the staff of 
the High Court or of the Subordinate Judi- 
ciary. (Para 78) 

Construed loosely, in its widest general 
sense, this elastic phrase “Civil Service of the 
State” in cl. (8) can be stretched to include 
the “officers and servants of the High Court” 
as well as members of the Subordinate Judi- 
ciary. Understood in its strict narrow sense, 
in harmony with the basic constitutional 
scheme embodied in Chapters V and VI, 
Part VI and centralised in Arts. 229 and 235, 
thereof, the phrase will not take in High 
Court staff and the Subordinate Judiciary. 

(Para 62) 


The primary principle of interpretation is 
that a Constitutional or statutory provision 
should be construed “according to the intent 
of they that made it’. Normally, such intent 
is gathered from the language of the provi- 
sion. If the language or the phraseology em- 
ployed by the legislation is precise and plain 
and thus by itself, proclaims the legislative 
intent in unequivocal terms, the same must 
be given effect to, regardless of the con- 
sequences that may follow. But if the words 
used in the provision are imprecise, protean 
or evocative or can reasonably bear meaning 
more than one, the rule of strict grammatical 
construction ceases to be a sure guide to 
reach at the real legislative intent. In such a 
case, in order to ascertain the true meaning 
of the terms and phrases employed, it is legi- 
timate for the Court to go beyond the arid 
literal confines of the provision and to call 
in aid other well-recognised rules of con- 
struction, such as its legislative history, the 
basic scheme and framework of the statute as 
a whole, each portion throwing light on the 
rest, the purpose of the legislation, the ob- 
ject sought to be achieved, and the con- 
sequences that may flow from the adoption of 
one in preference to the other possible inter- 
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pretation, Where two alternative construe- 
tions are possible, the Court must choose tke 
one which will be in accord with the otlier 
parts of the statute and ensure its smooth, 
harmonious working, and eschew any other 
which leads to absurdity, confusion, or frix 
tion, contradiction and conflict between Es 
various provisions, or undermines, or tends 
to defeat or destroy any basic scheme ard 
purpose of the enactment. These canons of 
construction apply to the interpretation of 
the Constitution with greater force, be- 
cause the Constitution is a living, integrated 
organism; having a soul and consciousness of 
its own. (Paras 68, 64) 
When the aforesaid tests are applied, it is 
seen that the primary purpose of enactirg 
Art, 871-D was twofold: (i) to promote “a>- 
celerated development of the backward areas 
of the State of Andhra so as to secure the 
balanced development of the State as a whole”, 
and (ii) to provide “equitable opportuniti3s 
to different areas of the State in the matter 
of education, employment and career pro- 
spects in public service. The Statement f 
Objects and Reasons relating to Art. 871-D 
also does not indicate that there was any ia- 
tention, whatever, on the part of the legisk- 
ture to impair or derogate from the scheme 
of securing independence of the judiciary as 
enshrined in Arts. 229 and 285. Indeed, the 
amendment or abridgment of this basic 
scheme was never an issue of debate in 
Parliament when the Constitution (82nd 
Amendment) Bill was considered. 
(Paras 70, 73) 
Further, the exclusion of the judiciary 
from the sweep of cl. (8) will not substaa- 
tially affect the scope and utility of the ar-i- 
ele as an instrument for achieving the object 
which the Legislature had in view. 
- (Para 74) 
Furthermore, non-use of the phrases 
“judicial service of the State” and “District 
Judges” (which have been specifically defined 
in Article 286), and “Officers and servants of 
the High Court” which has been designedly 
adopted in Articles 285, and 229, respective- 
ly, to differentiate them in the scheme f 
the Constitution from the other civil services 
of the State, gives a clear indication that 
posts held by the High Court staff or by the 
Subordinate Judiciary were advisedly 
excluded from the purview of Clause (3) 
of Art. 871-D. (Para 77) 
(Œ) Civil P. C. (1908), S. 11; Evidenze 
Act (1872), S. 115 —- Res Judicata and estop- 
pel — Applicability. 


. Where the decision of a Tribunal is chel- 
lenged on a pure question of law depending 
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upon interpretation of a constitutional provi- 
sion, which, if upheld, would make the deci- 
sion of the Tribunal as having been given by 
an authority suffering from inherent lack of 
jurisdiction, the decision cannot be sustained 
by invoking doctrine either of res judicata or 
estoppel. (Para 23) 

Anno: AIR Comm. C. P.C (8th Eda.) 
S. 11, N. 11; AIR Manual (8rd Edn.), Evi. 
Act, S. 115, N. 66. 
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Mr. L. N. Sinha Sr. Advocate, (Mr. G. 
Narayana Rao, Advocate and Mr. P. P. Singh 
Advocate), for Appellants in both the Appeals; 
Mr. Vepa Parthasarthy, Sr. Advocate 
(Mr. A. Subba Rao Advocate with him), for, 
No. 1 in both the Appeals; Mr. P. Rama- 
chandra Reddy, Advocate General, Andhra 
Pradesh (Mr. T. V.S. Narasimhachari, Advo- 
cate, Mr. G. Narayana Rao, Advocate (in C. A. 
No, 2826 of 1977) and Mrs. Urmila Sirur, 
Advocate (for Nos. 2 and 4) in C. A. No. 2836 
of 1977 and (for No. 2) in C. A. No. 278 of 
1978, for Respondents. 


SARKARIA, J.:—- This judgment will not 
only dispose of this Appeal (C. A. 2826 of 
1977) but also furnish reasons in support of 
our short order dated August 4, 1978, by. 
which we allowed Civil Appeal ’No. 278 of 
1978. 


2. Both these Appeals raise a common 
question with regard to the interpretation, 
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scope and impact of Article 871-D on Arti- 
cles 226, 229 and 285 of the Constitution. 


3. In Civil Appeal 2826 of 1977, appel- 
lant 1 is the Chief Justice and appellant 2 is 
the High Court of Andhra Pradesh represent- 
ed by the Registrar of that Court. Respon- 
dent 1, Shri L. V. A. Dikshitulu is a former 
employee of the High Court whose prema- 
ture retirement is in question. Respondents 2 
and 3 are the Government, and the Account- 
ant General, respectively, of Andhra Pradesh. 


4. Respondent 1 was a permanent em- 
ployee of the former Hyderabad High Court 
prior to November 1, 1956. He was confirm- 
ed in the post of Chief Superintendent on 
the establishment of that High Court on 
October 6, 1956. At the time of his confirma- 
tion, he was serving on deputation, with the 

‘concurrence of the Chief Justice of the 
Hyderabad High Court, as Junior Law Officer 
m the Ministry of Law, Government of India. 
In March 1965, with the concurrence of the 
Chief Justice of the High Court of Andhra 
Pradesh —- which was the successor High 
Court to the Hyderabad High Court — he 
was appointed as a temporary Deputy Secre- 
tary in the Law Department of the Govern- 
ment of Andhra Pradesh. 


5. By an order dated February 6, 1968, 
the State Government replaced his services 
at the disposal of the Chief Justice. On his 
reversion from deputation, he rejoined the 
establishment of the High Court as Sub-As- 
sistant Registrar on February 8, 1968. 


6. On that very day, the High Court re- 
ceived a complaint petition from one Smt. 
Promila Reddy, an Assistant Translator in the 
State Law Department, alleging misconduct 
On the part of the Ist Respondent relating 
to the period during which he was working 
as Deputy Secretary in the State Government. 


7. <A preliminary inquiry was conducted 
by the then Registrar Shri M. Ramachandra 
Raju (later Judge of High Court of Andhra 
Pradesh), respondent 4 herein. The Registrar 
submitted his preliminary inquiry report to 
the then Chief Justice. After considering the 
report, the then Chief Justice suspended the 
lst respondent and ordered a departmental 
inquiry against him by Mr. Justice Chinappa 
Reddy. After due inquiry, the enquiring 
Judge found the 1st respondent guilty of mis- 
conduct and recommended his suspension 
from service for three years. The Chief Jus- 
tice, however, differed with the enquiring 
Judge, regarding the punishment, and pro 
posed to impose the punishment of compul- 
sory retirement after issue of a show-cause 
notice to that effect. After considering the 
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representations made by the Ist Respondent, 
the Chief Justice by an order, dated Janu- 
ary 8, 1969, compulsorily retired him from 
service. 

8. The Ist respondent then moved the 
High Court under Article 226 of the Con- 
stitution by a writ petition (No. 1425 of 1969) 
questioning the order of the State Govern- 


‘ment replacing his services with the High 


Court and assailing the penalty of compulsory 
retirement inflicted upon him by the Chief 
Justice. The High Court set aside the order 
of reversion of the first respondent from de 
putation to the High Court staff on the 
ground that there was a stigma attached 
thereto. It also set aside the order of com- 
pulsory retirement, not on merits, but on the 
ground that the recommendation of the en- 
quiring Judge in regard to punishment, viz. 
stoppage of increments, was not communicated 
to him (lst respondent): The High Court while 
allowing the writ petition observed that it 
will be open to the State Government to 
take action against him in accordance with 
the Andhra Pradesh Civil Service (C. C. A.) 
Rules pertaining to lent officers. 


9. After the first respondent’s writ peti- 
tion (No. 1425 of 1969) was allowed, the 
State Government by an order, dated 
November 10, 1970, reinstated the Ist res- 
pondent as Deputy Secretary with effect from 
February 8, 1968, and once again replaced 
his services at the disposal of the Chief 
Justice with effect from April 25, 1968. The 
State Government did not take further de- 
partmental action on the complaint of Smt. 
Promila Reddy. 


10. The 1st respondent then filed another 
Writ Petition (No. 5442 of 1970) under Arti- 
cle 226 of the Constitution in the High Court 
impugning the order, dated November 10, 
1970, of the State Government. But, the High 
Court dismissed the same by a judgment, 
dated December 80, 1970. ‘The first respon- 
dent’s appeals (C. A. 476 and CA. 15386 of 
1971) against the orders of the High Court in 
the aforesaid writ petitions are pending in this 
Court. i 


ll. After the dismissal of his writ peti- 
tion (No. 5442/70), the first respondent on 
reinstatement, joined duty as Sub-Assistant 
Registrar in the High Court. Thereafter, he 
was promoted by the then Chief Justice as 
Assistant Registrar. Later, he was promoted 
as Deputy Registrar. ; 


12. In 1975, A. P. Government Servants’ 
Premature Retirement Rules, 1975 came into 
force. Under the Rules, which amended 
Andhra Pradesh Liberalised Pension. Rules, 
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1961 and the Hyderabad Civil Service Rubs, 
employees of the State who have completed 
25 years of service or completed 50 years age 
can be prematurely retired after 3 montas’ 
notice or grant of 3 months’ pay in lieu of 
notice. Rule 19 of the Andhra Pradesh High 
Court Service Rules contains a similar pro- 
vision, 


13. Thereafter on September 19, 1975. a 
Committee was constituted under an order of 
the Chief Justice. It consisted of the Actng 
Chief Justice and two Judges (Madheva 
Reddy and Ramachandra Raju,. JJ.) of -he 
High Court. The Committee reviewed -he 
service records of the sevants and officers ot 
the High Court who had reached the age ot 
50 years. The Ist Respondent, Sri Dikshitalu 
had attained the age of 50 years on: Ma-ch 
12, 1974. The Committee resolved to re-ire 
him prematurely, ‘among others, in public in- 
terest. By an order, dated September 26, 
1975, of the Acting Chief Justice, purporting 
to have: been passed under Article 229 of the 
Constitution read with Rule 19 of the Andara 
Pradesh High Court Service Rules, R. 3 (2) 
(a) of Andhra Pradesh Liberalised Pension 
Rules 1961/Rule 292 of the Hyderabad Civil 
Service Rules and Rule 2 (1) of A. P. Gov- 
ernment Servants Premature Retirement 
Rules 1975, the Ist respondent was prema- 
turely retired from service in public inter2st. 
On April 8, 1976, he filed a Review Peti- 
tion. The then Chief Justice rejected his Re- 
view Petition. The rejection was communi- 
cated to him by a letter, dated September 18, 
1976, 


14. The first respondent, again, moved 
the High Court on the Judicial Side by a 
writ petition (No. 58908 of 1976) under Arti- 
cle 226 of the Constitution, praying fo- a 
writ of certiorari to quash the orders of his 
premature retirement. This writ petition came 
up for preliminary hearing before a Division 
Bench of the High Court, which by a lengthy 
speaking order (after hearing the Government 
Pleader), on October 29, 1976, dismissed it 
on the preliminary ground that it was not 
maintainable because “the jurisdiction of the 
High Court which was hitherto being exercis- 
ed under Article 226 of the Constitutior to 
correct orders of the Chief Justice on the 
administrative side with regard to conditons 
of service of. officers of the High Court mow 
stands vested inthe Administrative Tribunal 
by reason of Cl. 6 (1) of the Administracive 
Tribunal Order (made by President) ucder 
Article 371-D of the Constitution” 


15. The first respondent then on Novem- 
ber 16, 1976, moved the Andhra Pracesh 
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Administrative Tribunal, impugning the order 
of his compulsory retirement. In that peti- 
tion, the first respondent inter alia contended 
that Mr. Justice M. Ramachandra Raju, who 
sat on the Committee to consider the case of 
the Ist respondent for premature retirement, 
was biased against him and that the impugn- 
ed order, dated September 26, 1975, of his 
premature retirement was arbitrary and cap- 
ricious. The Tribunal, however, set aside 
the impugned order of the Ist respondent’s 
premature retirement made by the Chief Jus- 
tice on the sole ground that it is arbitrary and 
amounts to a penalty of dismissal or removal 
from service and is hit by Article 811 (2) of 
the Constitution. 


16, Against the aforesaid order, dated 
August 24, 1977, the appellants have now 


‘come in appeal before us by special leave 


under Article 186 of the Constitution. 


17. Now, the relevant facts giving rise to 
Civil Appeal No. 278 of 1978, may be set 
out. 


The Ist respondent, Shri V. V. S. Krishna- 
murthy, in that appeal was, at the material 
time, a member of the Andhra Pradesh State 
Judicial Service. He attained the age of 50 
years on November 24, 1974. He was pre- 
maturely retired, in public interest, by an 
order dated September 29, 1975 of the State 
Government on the recommendation of the’ 
High Court. Before the Government passed 
this order, a Committee of Judges appointed 
by the High Court, considered the entire 
service record of the Ist respondent and re- 
cords of other Judicial Officers and decided 
to prematurely retire the first respondent in 
public interest. 


18. The first respondent filed a petition 
before the Andhra Pradesh Administrative 
Tribunal, challenging the order of his pre- 
mature retirement made by the State Govern- 
ment. It was contended by him that his ser- 
vice record has throughout been good. Be- 
fore the Tribunal, the High Court resisted 
the respondent’s petition on the ground that 
the order of premature retirement was based 
upon the over-all performance of the respon- 
dent and the order had been passed in public 
interest and was in accordance with the 
Rules. 


19. On behalf of the Ist respondent, a 
‘memorandum was filed, in which it was con- 
tended that since, according to the Andhra 
Pradesh State Judicial Service Rules, the High 
Court in the case of Subordinate Judges is 
the appointing authority, the Governor has - 
no power or jurisdiction to pass an order of 
premature retirement of a member of the 
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State Judicial Service. The ‘Tribunal accepted 
this contention and allowed the Respondent's 


petition without -considering the other con- 


tentions raised in the petition and set aside 
the order of the respondent's premature re- 
tirement, 


20. Against that Order of the Tribunal, 
the High Court of Andhra Pradesh came in 
appeal (C. A. 278. of 1978) by special leave 
to this Court under Article 186 of the Con- 
stitution. 


21. The first contention of Shri Lal Narain 
Sinha, appearing for the appellants, is that 
in the context of basic and fundamental prin- 
ciples underlying the Constitution relating 
‘to the judiciary including the High Court, 
officers and servants of the High Court and 
members of the judicial services are outside 
the scope of Article 871-D of the ‘Constitu- 
Hon. It is urged that the general expressions 
indicating class or classes of posts in Arti- 
cle 871-D (8) must be given a restricted in- 
terpretation which is in harmony with this 
basic scheme of the Constitution. 


22. The thrust of the argument is that 
in the absence of clear, unequivocal words in 
Article 871-D (8) showing a contrary inten- 
tion, the Article cannot be construed as tak- 
ing away the jurisdiction of the High Court 
under Article 226 to review administrative 
action against a member of the High Court 
staff or the Subordinate Judiciary. Any other 
construction, proceeds the argument, will 
militate against the exclusiveness of the con- 
‘trol vested in the Chief Justice under Arti- 
cle 229, and in the High Court under Arti- 
cle 235, over the High Court staff or ‘the 
Subordinate Judiciary, as the case may be, 
and will make such control subject and sub- 
servient to the wishes of the Executive Gov- 
ernment which, in terms of the Presidential 
Order constituting the Administrative Tribu- 
nal, is the ultimate authority to contirm, vary 
or annul the orders passed by the Tribunal. 
In support of his contention that the basic 
scheme of the Constitution seeks to ensure 
the independence of the High Court staff 
and the judiciary from executive control, 
learned counsel has referred to Pradyat 
Kumar Bose v. The Hon’ble the Chief Jus- 
tice of Caleutta High Court (1955) 2 SCR 
1881 : (AIR 1956 SC 285), M. Gurumoorthy 
v. Accountant General, Assam and Nagaland 
1971 (Supp) ‘SCR 420: (AIR 1971 SC 1850); 
State of ‘West Bengal v. Nirpendra Nath 
‘Bagchi (1966) 1 SCR 771 : (AIR 1966 SC 447); 
‘Baldev ‘Raj Guliani v. Punjab and Haryana 
High Court (1977) 1 SCR 425 : (AIR 1976 
SC 2490).and. State of U. P. v. Batuk Deo 
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Pati Tripathi (1978) 2 SCC 102 : (1978 Lab 
IC 839). 


23. As against the above, Shri Vepa Sara- 
thy, appearing for the respective first respon- 
dents in C. A. 2826 of 1977 and in C. A. 278 of 
1978 submittėd that when his client filed a 
writ petition (No. 58908 of 1976) under Arti- 
cle 226 of the Constitution in the High Court 
for impugning the order of his compulsory re- 
tirement passed by the Chief Justice, he had 
served, in accordance with Rule 5 of the 
Andhra Pradesh High Court (Original Side) 
Rules, notice on the Chief Justice and the 
Government Pleader, and, in consequence, at 
the preliminary hearing of the writ peñtion 
before the Division Bench, the Government 
Pleader appeared On behalf of all the res- 
pondents including the Chief Justice, and 
raised a preliminary objection that the writ 
petition was not maintainable in view of 
Cl. 6 of the Andhra Pradesh Administrative 
Tribunal Order made by the President under 
Article. 871-D which had taken away- that 
jurisdiction of the High Court and vested 
the same in the Administrative Tribunal. This 
objection was accepted by the High Court, 
and as a result, the writ petition was dismis- 
sed in limine. In these circumstances — 
proceeeds the argument — the appellant is 
now precluded on principles of res judicata 
and estoppel from taking up the position, 
that the Tribunal’s order is without jurisdic- 
tion. But, when Shri Sarathy’s attention was 
invited to the fact that no notice was actually 
served on the Chief Justice and that the Gov- 
ernment Pleader who had raised this objec- 
tion, had not been instructed by the Chief 
Justice or the High Court to put in appear- 
ance on their behalf, the counsel did not 
pursue this contention further. Moreover, this 
is a pure question of law depending upon 
the interpretation of Article 871-D. If the 
argument holds good, it will make the deci- 
sion of the Tribunal as having been given 
by an authority suffering from inherent lack 
of jurisdiction. Such a decision cannot be sus- 
tained merely by the doctrine of res judicata 
or estoppel as urged in this case. 


24. In the alternative, Shri Sarathy sub- 
mitted that the subject-matter of this case 
will fall within the purview of sub-clause (c) 
of Clause (8) of Article 871-D, because (i) 
compulsory retirement is a condition of ser ` 
vice, and (ii) the Ist respondent was a per- 
Son appointed to a post in a “civil service of 
the State” within the contemplation of the 
said Clause. According to Shri Sarathy, even 
if an order issued by the President under 
Clause (8) of Article 871-D abridges, cur- 
tails or takes away the powers vested in the 
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Chief Justice under Art. 229, or in the Hish 
Court under Articles 226 and 285, or is con- 
trary to the constitutional scheme of securing 
independence of the judiciary, such a result 
was intended to be brought about by tae 
amendment of the Constitution as is clear frcm 
the non obstante provision in Clause (10) ot 
this Article. Shri Sarathy further invited cur 
attention to the definition of the expression 
“public post” given in the order of the Pre 
sident issued under Article 871-D (8). Tais 
definition according to the learned counsel, 
is wide enough to include all posts held by 
the staff of the High Court and the Suborii- 
nate Judiciary. 

25. To appreciate the contentions canvas- 
sed before us, it is necessary, at the outset, 
to have a look at the constitutional scheme 
delineated in Chapters V and VI (Part IV), in 
general, and the content of Articles 229 and 
235, in particular. 


26. Chapter V is captioned: “The H:gh 
Courts in the States”. It provides for varius 
matters relating to High Courts, such as cvn- 
stitution of High Courts (Article 216), ap 
pointment and Conditions of the office oi a 
Judge (Art. 217) Salaries of Judges (Art. 2&1), 
Transfer of Judges (Art. 222). Jurisdiction of 
existing High Courts and the powers of -he 
Judges thereof in relation to the adminis- 
tration of justice in the Court, including ‘he 
power to make rules of Court and to regulate 
the sittings of the Court (Art. 225). Art. 226 
gives power to High Court to issue certain 
Writs against any Government for the en: 
forcement of fundamental rights and for the 
redress of any substantial injury arising by 
reason of any substantive or procedural ile- 
gality. Article 228 confers power on a High 
Court to withdraw to its own file cases io- 
volving a substantial question of law as ta 
the interpretation of the Constitution, Tren 
comes the crucial provision in Article £29, 
which is the fulcrum of the scheme of -his 
Chapter. Article 229 bears the margnal 
heading: “Officers and Servants and the ex- 
penses of High Courts”. Clause (1) of the 
Article provides that “appointments of affi- 
cers and servants of a High Court shall be 
made by the Chief Justice of the Court or 
such other Judge or Officer of the Court as 
be may direct”. Then there is a provisa to 
this clause with which we are not concerned 
in the instant case. Clause (2) empowers the 
Chief Justice or some other Judge or Off cer 
authorised by him to make rules. prescribing 
the conditions of service of officers and ser 
vants of the High Court. This power, ot 
course, is “subject to the provisions of any 
law made by the Legislature of the Stete”. 
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Then, there is a proviso to this Clause, also; 
which requires that the: “Rules made by the 
Chief Justice or the Judge or Officer autho- 
rised by him under this Clause shall so far 
as they relate. to: salaries, allowances, leave 
or pensions, require the approval of the 
Governor of the State. Clause (8) makes the 
administrative expenses of a. High Court; im 
cluding. all salaries. allowances and pensions 
payable to: or in respect of the officers and 
servants of the Court; a charge upon the 
Consolidated Fund of the State. 


27. Now, let us see what is the ambit and 
scope of the power of “appointment” in Arti-| . 
cle 229 (1). In the context of Art. 229, read 
as a whole this power is of wide amplitude. 
The word “appointment” in Article 229 (1) 
is to be construed according to the axiom 
that the greater includes. the less. This cardi- 
nal canon of interpretation underlies Sec. 16 
of the General Clauses Act which has been 
made applicable by Article 317 (1) of the 
Constitution. Construed in the light of this 
juristic principle, the power of “appointment” 
conferred by Article 229 (1) includes the 
power to suspend, dismiss, remove or com 
pulsorily retire from service. In short, in 
regard to: the servants: and officers: of the 
High Court, Article 229 makes the power: of 
appointment, dismissal, removal, suspension, 
reduction in rank, compulsory. retirement 
etc., including the power to prescribe their 
conditions of service, the: sole preserve of the 














that power by the Chief Justice- or his nomi- 
nee, except to a very limited extent indicat- 
ed in the Provisos: Ip conferring such ex- 
clusive and supreme powers on the Chief 
Justice, the object which the Founding 
Fathers had in view, was to. ensure indepen- 
dence of the High Court. 


28. The nature and scope. of the powers: 
of the Chief Justice under Art. 229 has been 
the subject. of: several decisions. of this Court. 
In Pradyat Kumar Bose. v. The Hon’ble 
the Chief Justice of Calcutta (AIR 1956 
SC. 285) (supra), two- questions, among others, 
came up for consideration: (i) Whether the 
Chief Justice of a High. Court has the power 
to dismiss from service an officer of the High. 
Court? (ii). If so, whether the Chief Justice 
could pass an order of such. dismissal wih- 
out previous. consultation. with the Public 
Service Commission, as provided. by Art. 820 
of the Constitution. The Court answered 
both the questions in. the. affirmative. 


29.. Dealing with: the: second question, 
the Court pointed out that members: of. the 
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High Court staff are not “persons serving under 
the Government ofa State”, and that this 
phrase —— used in Art. 820 (8) (c) — “seems 
to have reference to such persons in respect 
of whom the administrative control is vested 
in the respective executive Governments func- 
tioning in the name of the President or of 
the Governor”. It was held that the servants 
and officers of the High Court do not fall 
within the scope of this phrase “because in 
respect of them the administrative control is 
clearly vested in the Chief Justice who under 
the Constitution, has the power of appoint- 
ment and removal and of making rules for 
their conditions of service”, It was further 
observed: “The fact that different phrases 
have been used in the relevant sections of the 
Government of India Act (1935) and the Con- 
stitution relating to the constitutional safe- 
guards in this behalf appears to be meant to 
emphasise the differentiation of the services 
of the High Court from other services.” 

“...... Therefore, both on the ground 
that Article 820 (8) (c) would be contrary 
to the implication of Article 229 and on the 
ground that the language thereof is not ap- 
plicable to the High Court staff, we are of 
the opinion that for the dismissal of the ap- 
pellant by the Chief Justice, prior consulta- 
tion with the Public Service Commission was 
not necessary.” 

30. It was, however, conceded that for 
the purposes of Article 311, the phrase “a 
person who is a member of a civil service of 
a State” used in that Article includes the 
officers and servants of the High Court. 


81. The powers of Chief Justice under 


Article 229 again came up for consideration 


before this Court in M. Gurumoorthy v. Ac- 
countant General, Assam and Nagaland (AIR 
1971 SC 1850) (supra). The Stenographers’ 
Service in the High Court was recognised. 
Under the reorganisation scheme, one of 
these posts created with the sanction of the 
State Government, was to be that of Selec- 
tion Grade Stenographer. On May 7, 1959, 
the Chief Justice appointed the appellant as 
Secretary-cum-Selection Grade Stenographer 
atter merger of the two posts. The State Gov- 
ernment objected that the post of Secretary 
could not be merged with that of Selection 
Grade Stenographer. The Accountant General, 
under the Government’s instructions, with- 
held the appellant’s pay-slips. The appellant 
moved the High Court by a writ petition, 
which was dismissed. On appeal, this Court 
held that the Government had authority to 
sanction the post, but it could not interfere 
with the choice of the incumbent, which un- 
doubtedly was to be of the Chief Justice 
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under Article 229 of the Constitution, In 
that context, Grover J., speaking for the 
Court, neatly summed up the position, which 
being apposite to the point under discussion, 
may be extracted (at pp. 1854-55): 


“The unequivocal purpose and obvious 
intention of the framers of the Constitution 
in enacting Article 229 is that in the matter 
of appointments of officers and servants of 
a High Court, it is the Chief Justice or his 
nominee who is to be the supreme authority 
and there can be no interference by the ex- 
ecutive except to the limited extent that is 
provided in the Article. This was essentially 
to secure and maintain the independence ‘of 
the High Courts. The anxiety of the con- 
stitution-makers to achieve that object is fully 
shown by putting the administrative expenses 
of a High Court including all salaries, allow- 
ances and pensions payable to or in respect 
of officers and servants of the court at the same 
level as the salaries and allowances of the 
judges of the High Court nor can the amount 
of any expenditure so charged be varied even 
by the legislature. Clause (1) read with Cl. (2) 
of Article 229 confers exclusive power not 
only in the matter of appointments but also 
with regard to prescribing the conditions of 
service of officers and servants of a High 
Court by Rules on the Chief Justice of the 
Court. This is subject to any legislation by 
the State Legislature but only in respect 
of conditions of service. In the matter of 
appointments even the legislature cannot ab- 
ridge or modify the powers conferred on the 
Chief Justice under Cl. (1). The approval of 
the Governor, as noticed in the matter of 
Rules, is confined only to such rules as re- 
late to salaries, allowances, leave or pension. 
All other rules in respect of conditions of 
service do not require his approval. Even 
under the Government of India Act, the 
power to make rules relating to the condi- 
tions of service of the staff of the High Court 
vested in the Chief Justice of the Court 
under Sec. 242 (4) read with Section 241 of 
the Government of India Act, 1935.” 


82. In the result, this Court held that any 
restrictions imposed by the Government, 
while communicating the sanction of the post 
could not bind the Chief Justice in view of 
Article 229 of the Constitution. 


838. We now turn to Chapter IV. It is 
captioned: “Subordinate Courts”. It consists 
of Articles which provide for matters relating 
inter alia to appointment and control of: per- 
sons who man posts in the subordinate judi- 
ciary. According to the scheme of this Chap- 
ter subordinate judiciary has been classified 
into (i) ‘District Judges’, and ‘members of 
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the Judicial Service’. Article 286 defines the 
expression “district judge” to include “judge 
of a city civil court, additional district judge, 
joint district judge, assistant district judge, 
chief judge of a small cause court, chief pre- 
sidency magistrate, additional chief presidency 
magistrate, sessions judge, additional sessiors 
judge and assistant sessions judge”. The 
Article defines “judicial service” to mean ‘a 
service consisting exclusively of persons im- 
tended to fill the post of district judge and 
other civil judicial posts inferior to the post 
of district judge.” 


34. Article 288 gives the High Court <n 
effective voice in the appointment of Distriat 
Judges. Clause (1) of the Article perempto- 
rily requires that “appointments of persors 
to be, and the posting and promotion of dis- 
trict judges” shall be made by the Governor 
“in consultation with the High Court.” CL. (2) 
of the Article provides for direct appoirt- 
ment of District Judges from Advocates 3r 
pleaders of not less than seven years standing 
who are not already in the service of the. 
State or of the Union. In the matter of such 
direct appointments, also, the Governor can 
act only on the recommendation of the High 
Court. Consultation with the High Court 
under Article 233 is not an empty formality. 
An appointment made in direct or indirect 
disobedience of this constitutional mandate, 
would be invalid. (See Chandra Mohan v. 
State of U. P. (1967) 1 SCR 77 : (AIR 1986 
SC 1987); Chandramouleshwar v. Patna Hizh 
Court (1970) 2 SCR 666 : (AIR 1970 SC 
870) ). ‘Service’ which under Cl. (1) of Arti- 
cle 288 is the first source of recruitment of 
District Judges by promotion, means the 
‘judicial services’ as defined in Art. 236. 


85. The word ‘posting’ as used in Anti- 
cle 288, in the context of ‘appointment’ and 
‘promotion’ means the first assignment of an 
appointee or promotee to a position in the 
cadre of District Judges. It cannot be 
understood in the sense of ‘transfer’, (See 
Ranga Muhammad’s case (1967) 1 SCR 45¢ : 
(ATR 1967 SC 908). 


86. Article 284 enjoins that the rules in 
accordance with which appointments of pər- 
sons other than district judges to the judicial 
service of a State are to be made,‘shall be 
framed by the Governor in consultation w-th 
the High Court and the Publie Service Com- 
mission, The expression “judicial service” 
in this Article, carries the same connotation 
as defined in Article 236. 


87. ` Article 285 is the pivot around which 
the entire scheme of the Chapter revolves. 
Under it, “the control over district courts and 
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courts subordinate thereto including the post- 
ing and promotions of, and the grant of leave 
to persons belonging to the judicial service 
of a State” is vested in the High Court. 


88. The interpretation and scope of Arti- 
cle 235 has been the subject of several deci- 
sions of this Court. The position crystallised 
by those decisions is that the control over 
the subordinate judiciary vested in the High 
Court under Article 235 is exclusive in nature, 
comprehensive in extent and effective in ope- 
ration. Jt comprehends a wide variety oł 
matters. Among others, it includes: 


(a) (i) Disciplinary jurisdiction and a com- 
plete control subject only to the power of 
the Governor in the matter of appointment, 
dismissal, removal, reduction in rank of Dis- 
trict Judges, and initial posting and promo- 
tion to the cadre of District Judges. In the 
exercise of this control, the High Court can 
hold inquiries against a member of the sub- 
ordinate judiciary, impose punishment other 
than dismissal or removal, subject, however,! 
to the conditions of service, and a right of} 
appeal, if any, granted thereby and to the 
giving of an opportunity of showing cause as 
required by Article 811 (2). 


(ii) In Article 235, the word ‘control!’ is 
accompanied by the word “vest” which shows 
that the High Court alone is made the sole 
custodian of the control over the judiciary. 
The control vested in the High Court being 
exclusive, and not dual, an inquiry into the 
conduct of a member of the judiciary can be 
held by the High Court alone and no other 
authority. (State of West Bengal v. Nripendra 
Nath Bagchi (AIR 1966 SC 447) (supra), Sham- 
sher Singh v. State of Punjab (1975) 1 SCR 
814) : (AIR 1974 SC 2192); Punjab and 
Haryana High Court v. State of Haryana (sub 
nom Narendra Singh Rao) (1975) 8 SCR 865 :| 
(AIR 1975 SC 618). 


(iii) Suspension from service of a member 
of the judiciary with a view to hold a dis- 
ciplinary inquiry. 

(b) Transfers, promotions and confirmation, 
of such promotions, of persons holding: 
posts in the. judicial service inferior to that 
of District Judge. (State of Assam v. S. N. 
Sen (1971) 2 SCC 889: (AIR 1972 SC 1028) 
State of Assam v. Kuseswar Saikia (1970) 2 
SCR 928 : (AIR 1970 SC 1616)). 


(c) Transfers of District Judges (State of 
Assam v. Ranga Muhammad (AIR 1967 SC 
908) (supra); Chandra Mouleshwar v. Patna 
High Court (AIR 1970 SC 870) (supra). 


(d) Recall of District Judges posted on ex- 
cadre posts or on deputation on administraz] 
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tive posts. (State of Orissa v. Sudhansu Sek- 
har Misra (1968) 2 SCR 154: (AIR 1968 
SC 647). 


(e) Award of selection grade to the mem- 
bers of the judicial service, including Dist- 
rict Judges, being their further promotion 
after their initial appointment to the cadre. 
(State of Assam v. Kuseswar Saikia (supra)). 


(£) Confirmation of District Judges, who 
have been on probation or are officiating, 
after their initial appointment or promotion 
by the Governor to the cadre of District 
Judges under Article 283, (Punjab and Har- 
yana High Court v. State of Haryana) (supra). 


(g) Premature or compulsory retirement of 
Judges of the District Courts and of Subordi- 
nate Courts (State of U. P. v. Batuk Deo 
Pati Tripathi (1978 Lab IC 889) (SC) (surra)). 


39. Since in both these appeals, orders 
of the premature retirement of the Respon- 
dents, viz. of Shri Dikshitulu made by the 
Chief Justice, and of Shri Krishnamoorthy 
by the Governor in consonance with the 
decision of the High Court are in question, 
it will be appropriate to amplify the point 
a little. It is well settled that compulsory 
retirement, simpliciter, in accordance with 
the terms and conditions of service, does 
not amount to dismissal or removal or reduc- 
tion in rank under Article 811 or under the 
Service Rules because, the Government 
servant does not lose the terminal bensafits 
already earned by him. (See Tara Singh v. 
State of Rajasthan AIR 1975 SC 1487; State 
of Haryana v. Inder Prakash Anand, AIR 
1976 SC 1841). 


40. In the last mentioned case the Gov- 
ernment servant was officiating in the cadre 
of District Judges. The High Court recom- 
mended that he should be reverted to his sub- 
stantive post of Senior Subordinate Judge/ 
Chief Judicial Magistrate and, as such, allow- 
ed to continue in service till the age of 58 
years. Contrary to the recommendation of 
the High Court, the State Government passed 
an order under Rule 5.82 (c) of the Purjab 
Civil Service Rules, compulsorily retiring him 
from service. at the age of 55 years. Holding 
that the order of compulsory retirement was 
invalid, this Court stressed that the power 
of deciding whether a judicial officer should 
be retained in service after attaining the age 
of 55. years up to the age of 58 years, vests 
in the High Court, and to hold otherwise 
“will seriously affect the independence of the 
judiciary and take away the control vested 
in the High Court”. The formal order of re- 
Hrement,. however, is passed by the Governor 
acting on the recommendation of the High 
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Court, that being “the broad basis of Arti- 
clo 285”. It was explained that “in such 
cases it is the contemplation in the Constitu- 
tion, that the Governor as the head of the 
State will act in harmony with the recom- 
mendation of the High Court”. It was con- 
cluded that “the vesting of complete control 
over the Subordinate Judiciary in the High 
Court leads to this that the decision of the 
High Court in matters within its jurisdiction 
will bind the State”. In other words, while 
in form, the High Court’s decision to com- 
pulsorily retire a subordinate judicial officer 
in the exercise of its administrative or dis~ 
eiplinary jurisdiction under Article 285 is 
advisory, in substance and effect, it is well- 
nigh peremptory. 


41. Recently, in State of Uttar Pradesh 
v. Batuk Deo Pati Tripathi (1978) 2 SCC 102: 
(1978 Lab IC 889) this Court succinctly sum- 
med up the whole position as follows (at 
p. 846 of Lab IC): 


“The ideal which inspired the provision 
that the control over District Courts and 
courts subordinate thereto shall vest in the 
High Courts is that those wings of the judi- 
ciary should be independent of the executive 
EET It is in order to effectuate that high 
purpose that Art. 285 as construed by the 
Court in various decisions requires that all 
matters relating to the subordinate judiciary 
including compulsory retirement and discipli» 
nary proceedings but excluding the imposi- 
tion of punishments falling within the scope 
of Article 311 and the first appointments 
and promotions, should be dealt with and 
decided upon by the High Courts in the 
exercise of the control vested in them.” 


42. In sum, the entire scheme of Chapters 
V and VI in Part VI epitomised ip Articles 
929 and 285, has been assiduously designed 
by the Founding Fathers to insure indepen- 
dence of the High Court. a the subordinate 
judiciary. 


43. The stage is now set for noticing the ` 
provision of Article 871-D and the Andhra 
Pradesh Administrative Tribunal Order, 1975, 
made by the President in exercise of the 
powers conferred by Clauses (8) and (4) of 
this Article. Article 371-D was inserted in 
the Constitution with effect from July 1, 1974 
by the Constitution (Thirtysecond Amend- 
ment) Act, 1978. This Article as its heading 
shows, makes ‘ ‘special provisions with res- 
pect to the State of Andhra Pradesh.” CL (1) 
of the Article authorises the President to 
provide by order “for equitable opportunifies 
and facilities for the people belonging to dif- 
ferent parts of the State” in matters of public 
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employment and education. Clause (2) par 
cularises what an order made by the Pres- 
dent under Cl. (1), may require to be dons. 
Clause (8) is crucial fpr the purpose of . tLe 
instant case; and may be extracted in full. It 
reads as under:—— 

(8) The President may, by order, provide 
for the constitution of an Administrative Tri 
bunal for the State of Andhra Pradesh :0 
exercise such jurisdiction, powers and auth>- 
rity (including any jurisdiction, power and 
authority which immediately before the com: 
mencement of the Constitution (Thirtysecoud 
Amendment) Act, 1978, was exercisable 3y 
any Court (other than the Supreme Cou-t) 
or by any tribunal or other authority) as may 
be specified in the order with respect to tae 
following matters, namely:— 

(a) appointment, allotment or promotion 
to such class or classes of posts in any civil 
service of the State or to such class 3r 
classes of civil. posts under the State, or to 
such class or classes of posts under the ccn- 
trol of any local authority within the Staze, 
as may be specified in the order; 

(b) Seniority of persons appointed, allotted 
or promoted to such class or classes of posts 
in any civil service of the State, or to such 
class or classes of civil posts under the Staze, 
or to such class or classes of posts uncer 
the control of any local authority within the 
State, as may be specified in the order. 

(c) Such other conditions of service of per- 
sons appointed, allotted or promoted to such 
class or classes of posts in any civil service 
of the State, or to such class or classes of 
posts under the State, or to such class or 
classes of posts under the control of any 


local authority within the State, as may be 


specified in the order. (emphasis supplied). 


44. Clause (4) of the Article turther pro- 
vides that an order made under clause 38) 
may — (a) authorise the Administrative Triku- 
nal to receive representation for redress of 
grievances relating to any matter within its 
jurisdiction, as the President may specicy, 
and to make such orders thereon as the Tri- 
bunal may deem fit; (b) contain provisicns 
with respect to the powers and authorit es 
and procedure of the Administrative Tribu- 
ual; (c) provide for the transfer to the Adma- 
istrative Tribunal proceedings relating to 
classes of posts within its jurisdiction, perd- 
ing before any Court (other than the Scp- 
reme Court) or tribunal or other authority; 
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(d) contain supplemental, incidental and con- 
sequential provisions including those relating 
to fees, limitation, evidence etc. 

45. Under Clause (5), “the order of the 
Administrative Tribunal finally disposing of 
any case shall become effective upon its con- 
firmation by the State Government or on 
the expiry of three months from the date on 
which the order is made, whichever is earlier.” 


46. Then there is a Proviso ta this Clause 
a most extraordinary provision, which says:— 

Provided that the State Government may, 
by special order made in writing and for 
reasons to be specified therein, modify or 
annul any order of the Administrative Tribu- 
nal before it becomes effective and in such 
a case, the order of the Administrative Tribu- 
nal shall have effect only in such modified 
form or be of no effect, as the case may be. 


47. This clause shows that unlike a civil 
Court, or a High Court exercising jurisdiction 
under Article 226 (prior to the enactment of 
Article 371-D), the Administrative Tribunal 
set up by an order under clause (8) of the 
Article, is not competent to pass definitive 
or final orders, in the sense that all its de- 
cisions or orders are subject to confirmation, 
modification or annulment by the State Gov- 
ernment, The Tribunal’s order has no force 
proprio vigore unless confirmed by the State 
Government, either expressly within three 
months of the date on which it was made, 
or impliedly by not interfering with that order 
for the said period of three months. Then 
there is no provision in the Article, requiring 
the State Government to give an opportunity 
of hearing to the parties before modifying 
or annulling the order of the Tribunal. 


48. Clause (6) requires every special order 
of the Government made under Clause (3) 
to be laid before the State Legislature. Cl. (7) 
clarifies that the High Court or any other 
Court (other than the Supreme Court) or tri- 
bunal shall have no jurisdiction, power or 
authority in respect of any matter subject to 
the jurisdiction, power or authority of, or 
in relation to, the Administrative Tribunal, 
Clause (8) gives power to the President to 
abolish the Administrative Tribunal, if he 
is satisfied that its continued existence is 
not necessary. 


49. Clause (9) is a validating provision. 
As will be presently seen, it was enacted to 
get over the difficulties created by the judi- 
cial decisions on Mulki Rules, 


Clause (10) gives an overriding effect to 
the provisions of Article 871-D and to the 
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Presidential orders made thereunder, by en- 
acting : 

“(10) The provisions of this article and of 
any order made by the President thereunder 
shall have effect notwithstanding anything 
in any other provision of the Constitution 
or in any other law for the time being in 
force” 


50. In the context, we may also have a 
look at the provisions of the Andhra Pradesh 
Administrative Tribunal Order 1975 
dated the 19th May, 1975 (pub- 
lished as per G. O. Ms. No. 323, General Ad- 
ministration (Spp-B), 22nd May 1975), made 
by the President in exercise of his powers 
under Clauses (8) and (4) of Art. 87I-D. 
Paragraph 2 of this order contains definitions 
of various expressions used therein. Cl. (d) 
of this paragraph defines “person employed” 
to mean “an individual, in relation to whom 
the Tribunal has jurisdiction in respect of 
the matters specified in’ paragraph 6 of 
this order.” Paragraphs 8 to 5 are not mafe- 
rial to the points under consideration.’ Para- 
graph 6 is important. It provides in regard 
to “jurisdiction, powers and authority of the 
Tribunal”, It confers on the Tribunal “all 
the jurisdiction, powers and authority which, 
immediately before the commencement of 
this Order, were exercisable by all Courts (ex- 
cept the Supreme Court) with respect to ap- 
pointment, allotment or promotion to any 
public post, seniority of persons appointed, 
allotted or promoted to such post and all 
other conditions of service of such persons.” 
Sub-para (2) provides that nothing in sub- 
paragraph (1) of this paragraph shall apply 
to, or in relation to, 


(a) persons appointed on contract for a 
specified term or purpose; 

(b) members of the All-India Services; 

(c) persons on deputation with the State 
Governnient or any local authority within the 
State being . persons in the services of the 
Central or any other State Government o. 
other authority; ‘ 

(d) persons employed, on part-time basis, 
and 

(e) village officers. 

51. Sub-para (8) is not relevant. Sub- 
para (4) makes “the law in force immediately 
before the commencement of this Order with 
respect to the practice, procedure and dis- 
posal of petitions for the issue of directions, 
orders or writs under Article 226 of the Con- 
stitution by the High Court of Andhra Pra- 
desh” applicable (with modifications, if any, 
made by the Tribunal) to the disposal of peti- 
tions by the Tribunal. 


A. I. R- 


52. There is a proviso to this sub-para- 
graph which is not relevant for our purpose. 
The Explanation appended to this sub-para- 
graph defines for the purpose of Paragraph 6, ` 
“public post” to mean :— 

(a) all classes of posts in all civil services 
of the State; 

(b) all classes of civil posts under the 
State; and - . 

(c) all classes of posts under the control of 
any local authority within the State. . 

53. Paragraph 7 empowers the Tribunal to 
receive representations from persons aggriev- 
ed, relating to matters within the jurisdiction 
of the Tribunal. Then there is a proviso 
directing the Tribunal not to admit any such 
representation — (a) unless the person concern- 
ed has availed of. the remedies under the re- 
levant rules for making such representation 
to the State Government or the local autho- 
rity, as the case may be, “or to any other 
officer or other authority under the State 
Government or local authority and has fail- 
ed;” or (b) if a period of more than six 
months has elapsed after a final order reject- 
iig the representation. The next material pro- 
vision is in sub-paragraph (8) which provides 
that where a representation has been .admit- 
ted by the Tribunal “all proceedings for red- 
ress of such grievance pending before the 





State Government or local authority” . shall 
abate. 
54. Paragraph 8 is not relevant. Para- 


graph 9 mandates the Tribunal that when it 
passes a final order disposing of any case, it 
shall forward the proceedings thereof to the 
State Government. 

55. Paragraph 14 provides for transfer ot 
proceedings from the High Court and other 
Courts to the Tribunal, in matters in relation 
to which jurisdiction has been conferred on 
the Tribunal by this Order. 


56. The rest of the provisions of the Order 
are not relevant to the problem before us. 

57. The ground is now clear for consider- 
ing the question: whether the officers and 
servants ‘of the Andhra Pradesh High Court 
and persons holding posts in the judicial ser- 
vice of the State, including ‘District Judges’ 
are subject to the jurisdiction of the Adminis- . 
trative Tribunal Order, 1975 made by the 
President in exercise of his powers under 
Clauses (8) and (4) of Article 871-DP — 


58. We have seen that the substantive 
provision is in Clause (8). This clause defines 
the extent and delimits the area of the “juris- 
diction, power and authority” with respect 
to certain matters mentioned therein, which 
may be conferred, wholly or in part, on the 
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Administrative Tribunal by an order made Ly 
the President, thereunder. 


59. Clause (4) only subserves and elud- 
dates the substantive Clause (8). 

60. Itis undisputed that compulsory retira- 
ment is a condition of service. The questio;, 
therefore, narrows down into the issue; Do 
the posts held by officers and servants of the 
High Court, and members of the subordinate 
judiciary fall under any of the “class or 
classes of posts” mentioned in sub-clause fc) 
of Clause (8) of Article 871-D? For reach- 
ing a correct finding on this issue, it is not 
necessary to dilate on the Administrative T- 
bunal Order made by the President or to ex- 
plore the scope of the expression “pub.ic 
post” defined in Paragraph 6 thereof, for, tne 
order has, merely for the sake of convenience, 
adopted this brief expression to cover con- 
pendiously all the three phrases commouly 
employed in sub-clauses (a), (b) and (c) of 
Clause (8) of the Article, Though the con- 
tent of the first limb of each of the sub- 
clauses (a), (b) and (c) varies, the rest of the 
language employed therein is identical. Eech 
‘of these three sub-clauses, in terms, relates 
to class or classes of :-~ ; 

(i) “posts in any civil service of the State’ 
or 

(ii) “civil posts under the State”, or 


(iii) “posts under the control of any lacal 
authority within the State”. 
It is manifest that posts on the establishment 
of the High Court or held by the members ot 
the judiciary are not “posts under the con- 
trol of any local authority.” Neither the 
Chief Justice, nor the High Court can be val- 
led a “local authority” within the meaning 
of class (iii). As regards (ii), it is conceded 
even by Shri Vepa Sarathy, that persons 
holding posts on the staff of the High Ccurt 
or in the subordinate judiciary dg not bold 
their posts under the control of the State 
Government, and as such, those class or das- 
ses of posts do not fall within the purview 
of phrase (ii), either. 


Gl. The compass of the problem thus zur- 
ther gets reduced into, whether the phrase 
“posts in the civil services of the State” com- 
monly occurring in sub-clauses (a), (b) and (c) 
of Article 871-D (8) covers posts held by the 
High Court staff and persons belonging to 
the subordinate judiciary? This phrase is 
couched in general terms which are suscepti- 
ble of more than one interpretation. 

62. The phrase “Civil service pf the State” 
remains more or less an amorphous expression 
as it has not been defined anywhere in the 
Constitution. Contrasted with it, the ex 
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pressions “judicial service of the State” and 
“District Judge” have been specifically defin- 
ed in Article 236, and thus given a distinc- 
tive, definite meaning by the Constitution- 
makers. Construed loosely, in its widest gene- 
ral sense, this elastic phrase can be stretched 
to include the ‘officers and servants of the 
High Court’ as well as members of the Sub- 
ordinate Judiciary. Understood in its _ strict] - 
narrow sense, in harmony with the basie con- 
stitutional scheme embodied in Chapters V 
and VI, Part VI, and centralised in Arti- 
cles 229 and 285, thereof, the phrase will 
not take in High Court staff and the Sub- 
ordinate Judiciary. Shri Vepa Sarathy canvas- 
ses for adoption of the expansible interpreta- 
tion which will cover the High Court staff 
and the subordinate judiciary, while Shri Lal 
Narain Sinha urges for acceptance of the res- 
tricted but harmonious construction of the 
said phrase. A choice between these two rival 
constructions of the phrase “civil services of 
the State” is to be made in the light of well 
settled principles of interpretation of consti- 
tutional and other statutory documents. 


63. The primary principle of interpretation, 
is that a constitutional or statutory provision 
should be construed “according to the intent 
of they that made it” (Coke). Normally, such 
intent is gathered from the language of the 
provision. If the language or the phraseology 
employed by the legislation is precise and 
plain and thus by itself, proclaims the legisla- 
tive intent in unequivocal terms, the same 
must be given effect to, regardless of the con- 
sequences that may follow. But if the words; 
used in the provision are imprecise, protean, 
or evocative or can reasonably bear meaning 
more than one, the rule of strict grammatical 
construction ceases to be a sure guide to 
teach at the real legislative intent. In such a 
case, in order to ascertain the true meaning 
of the terms and phrases employed, it is legi- 
timate for the Court to go beyond the arid 
literal confines of the provision and to call in 
aid other well-recognised rules of construc- 
tion, such as its legislative history, the basic 
scheme and framework of the statute as a 
whole, each portion throwing light on the 
rest, the purpose of the legislation, the ob- 
ject sought to be achieved, and the conse- 
quences that may flow from the adoption a 
one in preference to the other possible inter- 
pretation. 


64. Where two alternative constructions 
are possible, the Court must choose the one 
which will be. in accord with the other parts 
of the statute and ensure its smooth, har- 
monious working, and eschew the other 
which leads to absurdity, confusion, or fric 
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tion, contradiction and conflict between. its 
various provisions, or undermines, or tends 
to defeat or destroy the basic scheme and 
purpose of the enactment. These canons of 
construction apply to the interpretation of 
our Constitution with greater force, because 
the Constitution is a living, integrated or- 
ganism, having a soul and consciousness of 
its own. The pulse beats emanating from the 
spinal cord of the basic framework can be 
felt all over its body, even in the extremities 
of its limbs. Constitutional exposition is not 
mere literary garniture, nor a mere exercise 
in grammar, As one of us (Cbandrachud J. 
as he then was) put it in Kesavananda Bha- 
tatis case (AIR 1978 SC 1461) “while inter- 
preting words in a solemn document like the 
Constitution, one must look at them not in a 
school-masterly fashion, not with the cold 
eye of a lexicographer, but with the realiza- 
tion that they occur in ‘a single complex in- 
strument in which one part may throw light 
on the other’ so that the construction must 
hold a balance between all its parts.” 

65. Keeping in mind the principles enun- 
ciated above, we will first have a peep into 
the historical background of the provisions in 
Article 871-D, 

66. The former State of Hyderabad com- 
prised of three linguistic areas: Telangana, 
Marathwada and Karnataka. In 1919, the 
Nizam issued a Firman promulgating what 
came to be known as Mulki Rules. The Nizam 
confirmed these Rules by another Firman 
issued in 1949. Those Rules provided inter 

. alia 15 years’ residence in the State as an es- 
sential qualification for public employment. 


67. In 1955, the Rajpramukh in exercise of 
his powers under Article 309, Proviso, of the 
Constitution framed the Hyderabad General 
Recruitment Rules, 1955 in supersession of 
all the previous rules on the subject. One of 
these Rules Jaid down that domicile certificate 
would be necessary for appointment tc a 
State or subordinate service, andthe issue of 
such certificate depended upon residence in the 
State for a period of not less than 15 years. 

68. On November 1, 1956, as a result of 
the coming into force of the States Reorgani- 
sation Act, the State of Hyderabad was tri- 
furcated. Telengana. region became a part of 
the newly formed State of Andhra Pradesh, 
while Marathwada and Karnataka regions 
ultimately became parts of Maharashtra or 
Mysore States. 

69. With these prefatory remarks, we’ may 
now notice the Statement of Objects and Rea- 
sons for the Bill which became the Constitu- 
tion (82nd Amendment) Act, 1972. This 
Statement may be quoted in extenso ; 
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“When the State of Andhra Pradesh was 
formed in 1956, certain safeguards were en- 
visaged for the Telengana area in the matter 
of development and also in the matter of em- 
ployment opportunities and educational facili- 
ties for the residents of that area. The provi- 
sions of clause (1) of Article 871 of the Con- 
stitution were intended to give effect to cer- 
tain features of these safeguards. The Public 
Employment (Requirement as to Residence) 
Act, 1957, was enacted inter alia to provide 
for employment opportunities for residents of 


` Telengana area. But in 1969 (in the case, A. V. 


S. Narasimha Rao v. State of Andhra Pradesh, 
(1970) 1 SCR 115: (AIR 1970 SC 492)) the 
Supreme Court held the relevant provision of 
the Act to be unconstitutional in so far as it 
related to the safeguards envisaged for the 
Telengana area. Owing to a variety of causes, 
the working of the safeguards gave rise to 
a certain amount of dissatistaction some- 
times in the Telengana area and sometimes 
in the other areas of the State. Measures 
were devised from time to time to resolve 
the problems. Recently several leaders of 
Andhra Pradesh made a concerted effort to 
analyse the factors which have been giving 
rise to the dissatisfaction and find enduring 
answers to the problems with a view to 
achieving fuller emotional integration of the 
people of Andhra Pradesh. On the 21st Sep- 
tember 1978, they suggested certain mea- 
sures (generally known as the Six-Point For- 
roula) indicating a uniform approach for pro- 


moting accelerated development of the back- 
ward areas of the State so as to secure the 
balanced development of the State as a whole 
and for providing equitable opportunities to 
different areas of the State in the matter of 











education, employment and career prospects 


in public services. This formula has received 


endorsed by the State Government. 


2. This Bill has been brought forward to 
provide the necessary constitutional authority 
for giving effect to the Six-Point Formula ia 
so far as it relates to the provision of equit- 
able opportunities for people of different 
areas of the State in the matter of admission 
to educational institutions, and public em- 
polyment and constitution of an Administra- 
tive Tribunal with jurisdiction to deal with 
certain disputes and grievances relating to 
public services. The Bill also seeks to em’ 
power Parliament to legislate for establish- 
ing a Central University in the State and 
contains provisions of an incidental and con~ 


sequential nature including the provision fog 
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the validation of certain appointments mace 
in the past. As the Six-Point Formula pre- 
vides for the discontinuance of the Regional 
Committee constituted under clause (1) of 
Article 371 of the Constitution, the Bill also 
provides for the repeal of that clause.” 

(Parenthesis and emphasis in Para 1 
added). 


70. It will be seen from the above extract, 
that the primary purpose of enacting Ari 
cle 871-D was twofold: (i) To promote “az- 
celerated development of the backward areas 
of the State of Andhra so as to secure the 
balanced development of the State as a 
whole”, and (ii) to provide “equitable oppa- 
tunities to different areas of the State in the 
matter of education, employment and career 
prospects in public service. 

Zl. To achieve this primary  objeet, 
clause (1) of Article 871-D empowers the 
President to provide by order, “for equitable 
opportunities and facilities for the people ke- 
longing to different parts of the State in the 
matter of public employment and in the mat- 
ter of education”. Clause (2) of the Article is 
complementary to Clause (1). It particularices 
the matters which an order made uncer 
Clause (1) may provide. For instance, its 
sub-clause (c) (i) enables the President to spe- 
cify in his Order, “the extent to which, the 
manner in which and the conditions subject 
to which,” preference or reservation shall be 
given or made in the matter of direct recruit- 
ment to posts in any local cadre under the 
State Government or under any local autho- 
rity. Sub-clause (c) further makes it clear that 
residence for a specified period in the lozal 
area, can be made a condition for recruitment 
to any such local cadre. Thus, Clause (4) 
also is directly designed to achieve the pri- 
mary object of the legislation. 

72. From the foregoing conspectus it is evi- 
dent that the evil which was sought to be re- 
medied, (viz, inequitable opportunities gnd 
facilities for the people belonging to differsnt 
parts of the State of Andhra Pradesh in w at- 
ters of public employment and education) had 
no causal nexus, whatever, with the inde- 
pendence of the High Court and subordirate 
judiciary which the Founding Fathers have 
with solemn concern vouchsafed in Arts. 229 
and 285. Nor did the public agitation which 
led to the enactment of Article 871-D make 
any grievance against the basic scheme of 
Chapters V and VI in Part VI of the Corsti- 
tution. 


73. The Statement of Objects and Reasons 
does not indicate that there was any in-en- 
tion, whatever, on the part of the legislazure 
to impair or derogate from the schem= of 


Dikshitulu (Sarkaria J.) [Prs. 69-75] S.C., 207 


securing independence of the Judiciary as 
enshrined in Articles 229 and 235. Indeed, the 
amendment or abridgment of this basic 
scheme was never an issue of debate in Par- 
liament when the Constitution (82nd Amend- 
ment) Bill was considered. 


74, One test which may profitably be ap- 
plied to ascertain whether the High Court 
staff and the Subordinate Judiciary were in: 
tended to be included in Clause (8) of Arti- 
cle 871-D, is: Will the exclusion of the judi- 
ciary from the sweep of this Clause sub- 
stantially affect the scope and utility of the 
Article as an instrument for achieving the ob- 
ject which the Legislature had in view? Thel 
answer cannot but be in the negative. The 
High Court staff and members of the ae 
ordinate Judiciary constitute only a fraction 
of the number of persons in public employ- 
ment in the State. Incidentally it may be men- 
tioned that one of the primary purposes of 
this Article, viz., to secure equitable share 
in public employment to people of certain 
local areas in the State on the basis of the 
Mulki Rules requiring 15 years’ residence in 
those areas, could be achieved under those 
Rules which, as subsequently clarified by this 
Court in State of Andhra Pradesh v. V, V, 
Reddy, AIR 1973 SC 828, continued to be in 
force as valid law in the territories of the 
former State of Hyderabad State, even after 
m constitution of the State of Andhra Pra- 

esh. 


75, Let us now apply another test which in 
the circumstances of the case will be deci- 
sive. In that connection, we have to see what 
consequences will fow if we give this gene- 
ral, undefined and flexible phrase, “Civil ser- 
vices of the State” in Article 371-D (8), the 
wider construction so as to include in it the 
High Court staff and the members of the sub- 
ordinate judiciary, The inevitable result of 
such an extensive construction will be 
that the control vested in the Chief Justice 
over the staff of the High Court, and in the 
High Court over the Subordinate Judiciary 
will become shorn of its substance, efficacy 
and exclusiveness; and after being processed 
through the conduit of the Administrative 
Tribunal, will pass on into the hands of the 
Executive Government, which, under Arti- 
cle 871-D (5), is the supreme authority, hav- 
ing full power to confirm, not to confirm, 
modify or annul the orders of the Tribunal. 
Such a construction will lead to internecine 
conflict and contradiction, rob Articles 229. 
and 285 of their content, make a mockery of 
the Directive Principle in Article 50 and the 


fundamental concept of the independence of 


208 S. C. 


the judiciary. which the Founding Fathers 
have with such anxious concern built into the 
basic scheme of the Constitution. Parliament, 
we are sure, could never have intended such 
a strange result. In our quest for the true in- 
tention of Parliament, therefore, we must es- 
chew this wide literal interpretation which 
will defeat or render otiose the scheme of 
Chapters IV and V, Part VI particularised in 
Articles 229 and 235, and instead, choose the 
alternative interpretation according to which 
members of the High Court staff and the sub- 
ordinate judiciary will not fall within the 
purview of the phrase “civil services of the 
State”. Such a restricted construction will en- 
sure smooth working of the Constitution and 
harmony amongst its various provisions. 


76. It is true that this very phrase in the 
context of the provision in Article 811 in- 
cludes the employees of the High Court and 
members of the judicial services. But it must 
be remembered that the provisions of Arti- 
cle 311 are of a general nature. They give 
. constitutional recognition to a fundamental 
principle of natural justice, by making its 
protection available uniformly to all Govern- 
ment servants. That is why in the context 
of that Article this phrase has been spacious- 
ly construed. As against this, Article 871-D 
is a special provision which marks a. depar- 
ture from the general scheme of the Consti- 
tution. The area of the departure cannot be 
extended beyond what is unmistakably and 
specifically delineated by the words employ- 
ed therein. A phrase used in the context of a 
general provision may not carry the same 
meaning when employed in the context of a 
special provision, particularly when that 
phrase has nowhere been defined in the en- 
actment. “Words used with reterence to one 
set of circumstances”, said Lord Blackburn in 
Edinburgh Street Tramways Co. v. V. Torbain 
(1877) 8 AC 58 at p. 68, “may convey an in- 
tention quite different from what the self- 
same set of words used in reference to ano- 
ther set of circumstances would or might 
have produced”, This holds true even when 
the same words are used in different contexts 
in the same enactment. Therefore, in a special 
provision like Article 871-D as its heading 
itself proclaims — which derogates from the 
general scheme of the Constitution for a spe- 
cific purpose, general undefined phrases are 
not to be interpreted in their widest ampli- 
tude but strictly attuned to the context and 
purpose of the provisions. Conversely, had 
it been the intention of Parliament to include 
‘Officers and servants of the High Court’ and 


members of the ‘judicial service of the State’ 
and of the cadre of ‘District Judges’, in the 
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phrase ‘civil services of the State’ occurring 
in Clause (8) of Article 871-D, and thereby 
depart from the basic scheme of Chapters IV 
and VI, Part VI, the language commonly em- 
ployed in sub-clauses should have read like 


Weed 
_— 


“Class or classes of posts in the civil ser- 
vices of the State including posts in the 


“judicial service of the State”, and of “Dis- ` 
trict Judges” in the State; class or classes ot 
posts of “officers and servants of the High 


77. In our opinion, non-use of the phrases 
‘Judicial service of the State” and “District 
Judges” (which have been specifically defined 
in Article 286), and “officers and servants of 
the High Court” which has been ` designedly 
adopted in Articles 285 and 229, respective- 
ly, to differentiate them in the scheme of the 
Constitution from the other civil services of 
the State, gives a clear indication that 
posts held by the High Court staff or by the 
Subordinate Judiciary ere advisedly ex- 
cluded from the purview of Clause (8) of 
Art. 871-D. The scope of the non obstante 
provision in sub-article (10) which gives an 
overriding effect to this Article is conter- 
minous with the ambit of the preceding 
clauses. 


78. The ‘officers and servants of the High 
Court’ and the members of the Judicial Ser- 
vice, including District Judges, being outside 
the purview of Clause (8), the non obstante 
provision in Clause (10) cannot operate to 
take away the administrative or judicial juris- 
diction of the Chief Justice or of the High 
Court, as the case may be, under Arts. 229, 
285 and 226 of the Constitution in regard to 
these public servants in matters or disputes 
falling within the scope of the said Articles. 
Clause (10) will prevail over any provisions 
of the Constitution, other than those which 
are outside the ambit of Article 871-D, such 
as Articles 229 and 235. Provisions not other- 
wise covered by Article 871-D, cannot be 
brought within its sweep because of the 
non obstante Clause (10). It follows as a 
necessary corollary that nothing in the Order 
of the President constituting the Administra- 
tive Tribunal, confers jurisdiction on the Tri- 
bunal to entertain, deal with or decide the 
representation by a member of the staff of 
the High Court or of the Subordinate Judi- 
ciary. 

79. For the foregoing reasons, we hold 
that the impugned Order dated August .24, 
1977. of the Administrative Tribunal, having 
been passed without jurisdiction, is a nullity. 
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Accordingly, we allow Civil Appeal No. 2826 
of 1977 leaving the parties to pay and beer 
their own costs. 


80. The reasons given above apply muta- 
tis mutandis to the case of Krishnamurtky 


in Civil Appeal No. 278 of 1978 and furnish ` 
the basis of our short Order dated August 4, ` 


1978, by which we had accepted that appecl. 
In this Appeal (C. A. No. 278/78) however, 
the respondent’s costs in this Court will be 
borne by the appellant in terms of this Court’s 
order dated 10-2-1978 in SLP (Civil) No. 626 
of 1978. 


81.. In view of the orders dated 28h 
November, 1977 and 22nd March, 1973, 
passed in stay applications Nos. 4804 of 1977 
and 1744 of 1978 respectively, and in terras 
of those orders we direct that since the a2- 
peals have been allowed, the excess paymect, 
if any, made pursuant to the stay orders shall 
be adjusted towards pension that may be 
due to the respondents. The adjustment 
shall be made in easy, convenient and reason- 
able instalments. 


ORDER 


82. Respondent 1, Shri V. V. S. Krishna 
Murthy, may if so advised file a writ petition 
in the High Court of Andhra Pradesh for 
challenging the order of his compulsory re- 
tirement passed by the Governor of Andhra 
Pradesh on September 29, 1975. If he tiles 
the writ petition within three weeks from 
to-day, the High Court of Andhra Pradesh 
and the State of Andhra Pradesh, whom res- 
pondent 1 proposes to implead to his wt 
petition, shall file their counter-affidavit, it 
so advised, within three weeks after the fil- 
ing of the writ petition. If respondent 1 če- 
sires to file a rejoinder he shall do so within 
a week after the filing of the counter-affi- 
davit, - The High Court shall take up the w-it 
petition for hearing within six weeks after 
the filing of the counter-affidavit. 


88. The learned counsel who appeared 
before us for the High Court as also the 
learned counsel who appeared betore us for 
the State of Andhra Pradesh agree that the 
High Court and the State Government will 
not raise any objection to the maintainability 
of the writ petition which respondent 1 ce- 
sires to file for challenging the order of com- 
pulsory retirement, either on the ground of 
laches or of delay oron any other technical 
ground, All the contesting parties before us 
are agreed that the writ petition to be filed 
by respondent 1, as aforesaid, may be dispcs- 
ed of by the High Court on merits. 

84. The Government of Andhra Pradesh 
shall comply with the order passed by this 
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Court on March 22, 1978 within four weeks 
from. to-day. - 

85. We quash the order of the Andhra 
Pradesh Administrative Tribunal dated Se- 
ptember 19, 1977 in R. P. No. 319 of 1976. 
Woe will give our reasons in support of that 


conclusion later, 
Order accordingly. 
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P. N. BHAGWATI AND 
V. D. TULZAPURKAR, JJ. 


M/s. Brij Bhushan Lal Parduman Ku- 
mar etc., Appellants v, The C.I. T. Har- 
yana, Himachal Pradesh and New Delhi- 
III, Respondent, 


Civil Appeals Nos, 1701-1703 of 1974, 
D/- 6-10-1978. 

(A) Income-tax Act (43 of 1961), S. 28 
~- Assessee M.E.S. Contractor — Certain 
materials supplied to contractor at fixed 
rates by Department to be exclusively 
used in construction — Computation of 
income and profits of assessee — Cost of 
such materials cannot be included. (1976) 
102 ITR 430 (Punj. & Har.), Reversed. 
el Na LR 388 (Punj. & Har.), Over- 
ruled. 


_ Where an assessee a MES contractor 
executed works for the department with 
the materials supplied by the depart- 
ment at fixed rates and to be exclusive- 
ly used in execution of the works, the 
cost of the materials cannot be included 
in computing the income and the profits 
of the assessee, (1976) 102 ITR 430 (Punj 
& Har), Reversed. 1971 Tax LR 388 
(Punj & Har), Overruled, (1973) 92 ITR 
92 (Ker); 1974 Tax LR 157 (Mad), 1977 
Tax LR 143 (Guj) and 1977 Tax LR 222 
(Andh Pra) (FB), Approved, (Para 9) 

It is true that ordinarily when a 
works contract is put through or com- 
pleted by a contractor the income or pro- 
fits derived by the contractor from such 
contract is determined on the value of 
the contract as a whole and cannot be 
determined by considering several items 
that go to form such value of the con- 
tract but where certain stores/material 
is supplied at fixed rates by the depart- 
ment to the contractor solely for being 
used or fixed or incorporated in -the 
works undertaken on terms and condi- 
tions specified, the real total value of the 


KV/K-V/E563/78/MVJ 
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entire contract would be the value minus 
the cost of such stores/material so. sup- 
plied. Therefore, in the instant case, 
since no element of profit was involved 
in the turnover represented by the cost 
of stores/material supplied by the MES 


to the assessee the income or profits .de-. 


rived by the assessee from such con- 
tracts will have to be determined on tha 
basis of the value of the contracts repre- 
sented by the cash payments received by 
the assessee from the MES Department 
exclusive of the cost of the material/ 
stores received for being used, fixed or 
incorporated in the works undertaken by 
them. (Para 9) 


From the terms and conditions of the 
“Lump Sum Contracts” two or three as- 
pects emerge very clearly. In the first 
place the contractor becomes aware that 
certain specified stores/materials will be 
supplied to him by the Department at 
fixed rates for being used in the works 
to be undertaken by him for which he 
has not to pay from his pocket and it 
is on that footing. that he submits his 
tender quoting a particular figure for the 
entire work; secondly, suchi stores/mate< 
rial so supplied by the M.E.S. Depart- 
ment has to be used, fixed or incorporat- 
ed by the contractor in the. works ‘un- 
dertaken by him and the surplus, if any, 
that would remain after the completion 
of the work is to be returned to the De- 
partment; thirdly, since for accounting 
purposes the initial supply is debited to 
the contractor at the specified fixed rates, 
credit for the balance of the stores/ 
materials so returned is also given at 
the same rates, some adjustment being 
made in respect of the wear and tear of 
such stores/material but in regard to 
the stores/material out of such supply 
as is actually used, fixed or incorporated 
into the works, no accounting is done 
vis-a-vis the contract payment that is 
made to the contractor. In other words, 
in substance and in reality such  stores/ 
material always remains the property of 
the Department and the contractor has 
merely the custody of it and he fixes or 
incorporates the same into the works, It 
seems that in such circumstances and 
having regard to the terms and condi= 
tions on which such supply. of  stores/ 
materials is made there is not even a 
theoretical possibility of any element of 
profit being involved in the turnover re~ 
presented by the cost of such stores/ 
material, It is conceivable that when the 


contractor himself purchases materials 
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in the open market and: supplies the 
same to the Department by using, fixing 
or incorporating the same in the works. 
some profit element would be embedded 
in the turnover represented by the cost 
of such material but when stores/mate- 
rial is supplied by the Government De- 
partment at fixed rates for being used, 
fixed or incorporated in the work on 
terms indicated above there would be 
no element of profit involved in the 
turnover represented by the cost of such 
material, ` ' : (Para 9) 

Anno: AIR Manual (3rd Edn.), I, T. 
Act 1961, S. 28 N, 6. 


` (B) Income-tax Act (43 of 1961), S. 144 
= Best judgment assessement — Princi- 
ples. - 


The authority making a best judg- 
ment assessment must make an honest 
and fair estimate of the income of the 
assessee and though arbitrariness cannot 
be avoided in such estimate the same 
must not be capricious but should have 
a reasonable nexus to the available mate- 
rial and the circumstances of the case. 

(Para 7) 

Anno; AIR Manual (8rd Edn.) I, T 

Act, 1961, S, 144, Notes 6, 7, 


Cases Referred: Chronological Paras 
1977 Tax LR 143 : 104 ITR 732 (Guj) 
4, 10 


1977 Tax LR 222: AIR 1977 An Pra 36: 
106 TTR 597 (FB) 4 
1974 Tax LR 157: 92 ITR 0 (Mad) 


3 4, 10 
(1973) 92 ITR 92 (Ker) 2, 3, 4, 10 
1971 Tax LR 388: 81 ITR 497 (Punj) 
se 2, 3, 5, 10 
(1966) 60 ITR 239 (SC) 6 
AIR 1957 SC 810: 8 STC 770° 6 
AIR 19387'PC 133: 5 ITR 170? 1937 All 

LJ 928 6 
Mr. S. T, Desai, Sr. Advocate (Mr. 


Ramesh Chand, Advocate with him), for 
Appellants; Mr, P. G, Gokhale and Miss 
A, Subhashini, Advocates, for Respon= 
dent. 


TULZAPURKAR, J.:— The shor®. 
question raised in these appeals by spe- 
cial leave is whether the cost of mate- 
rials supplied by the Government (M. En 
S$. Department) for being used in the 
execution of works is liable to be taken 
into consideration while estimating the 
profits of a contractor and the question 


- has assumed general importance as it 


affects the entire class of contractors 
who undertake works on behalf of the 
Government and in view of a conflict of 


1979 


decisions on: the point among different 
High Courts, 


2. The facts in all the three appeals 
are substantially the same though . tke 
assessees are different. In ‘Civil -Appeal 
No, 1701 of 1974 the material -facts are 
these: The assessee (M/s, Brij Bhushan 
Lal Praduman Kumar of Ambala Car- 
tonment), a registered firm, is.a Military 
Engineering Services . (M. E. 8.) contre- 
tor and as such carries on the business 
of executing contracts and works on 
behalf of the Government, For tke 
execution of the works undertaken by 
the assessee certain material such 4s 
cement, coal, items of steel etc. is sup~ 
plied at the fixed rates specified in Sche- 
dule B to the contract by the Goverr- 
ment for being used in the works, Such 
material though in custody .of the. cor- 
tractor always remains the property . of 
the Government and if any surplus: 5 
left at the completion of the contract, 
the contractor (assessee) has to. account 
for it at the same rates at which tke 
supply was made to him (wear and teer 
excepted) and return the same to tke 
Government, The assessment year ir- 
volved was 1966-67 for which the ac« 
counting year commenced on 1-10-1964 
and ended on September 30, 1965. Tke 
assessee-firm had taken two contracts 
one at Delhi and the other at Ambala 
For the said assessment year it filed izs 
return of income declaring income cf 
Rs, 44,462 being 10% of the total cash 
payments of Rs, 4,44,622 received from 
the military authorities, The assesse2, 
however, did not furnish - any figures 
about the stores (material) received by 
it from the M.E.S, The Income-tax Of 
ficer called upon the assessee to produce 
the relevant certificates in respect cf 
such stores but the assessee failed to do 
so on the ground that the Departmeénis 


were not co-operating with it. The Im. 


come-tax Officer, therefore, estimated 
the cost of such material at 50% of the 
cash payments, namely, at Rs, 2,22,311 


and by adding this figure to the net. 


cash receipts of Rs, 4,44,622 he arrived 
at total receipts (including the cost: cf 
material) of Rs. 6,66,9383 and after re- 
jecting the book, results applied a flet 
rate of 10% and worked out net incom2 
or profits at Rs, 66,693-which was round- 
ed upto Rs, 66,690 and on that: basis 
the tax was levied after allocating the 
said profits among the three partners of 
the firm, The assessee preferred an ap~ 
peal to the Appellate Assistant Commis- 
sioner contending that the ` addition ‘cf 
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the cost of material supplied by the 
Government to the figure of cash re- 


ceipts received by it’ during the year for 
applying the flat rate of 10% was er- 
roneous and in any case the estimate of 
the value of such stores at. 50 per cent 
of the cash payments was excessive. The 


- Appellate Assistant Commissioner reject- 


ed the first contention but reduced the 
estimate of the value of the stores sup- 
plied by the Government to 25 per cent 
and confined the addition to Rs. .1,11,155. 
Aggrieved by that order the assessee 
preferred further appeal to the Income- 
tax Appellate Tribunal and the Tribunal 
accepted the contention of the assessee 
that the cost of the stores or material ~ 
supplied by the Government to the as- 
sessee could not be added to the figure 
of cash payments received by the as- 
sessee on the ground that the stores 
(material) supplied by the Govt, were 
‘never sold’ to the contractor, that the 
same always remained the property of 
the Government and that no profit could 
be said to have arisen to the assessee 
when such stores/material was merely 
handled and manipulated by the asses- 
see in the execution of the works un- 
der thé contract, The Tribunal follow- 
ed the-decision of the Kerala High 
Courtin M. P, Alexander & Co, v. 
Comrnr, of Income-tax, (1973) 92 ITR 92 
where’ that Court has taken the view 
that the cost of such material ‘supplied 
by the Govt. was not. to be includ- 
ed while estimating the profits of a con- 
tractor, The Revenue sought a refer- 
ence to the Punjab and Haryana High 
Court on the question whether on the 
facts and circumstances of the case, the 
Tribunal was justified in holding that 
the cost of the material supplied by the 
Govt. was not to be included while 
estimating the profits of a contractor 
and the High Court in Reference No, 38 
of 1972 answered the question against 
the assessee and in favour of the De- 
partment and restored the view of the 
taxing authorities by its- order. dated 
Sept, 26, 1973 and in doing so the High 
Court followed its own earlier judgment 
in the case of Brij Bhushan Lal v; Com~ 
missioner: of Income-tax, Delhi, 81 ITR 

7 : (1971 Tax LR’ 388) (Punj) where 
it had held that the cost of the mate- 
rials supplied by the military authori- 
ties was liable to be included before ap- 
plying the flat rate to the assessee’s re- 
ceipts. 


3. Civil Appeals Nos. 1702 and 1703 
of 1974 relate to the assessments of M/s. 
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Brij Bhushan Lal Ramesh Kumar for 
the assessment years 1965-66 and 1966- 
67, the relevant accounting years being 
the ones which ended on March 31, 1965 
and March 31, 1966 respectively. The as- 
sessee firm a M.E.S, Contractor, carried 
on the business of executing works on 
behalf of the Government under similar 
M.E.S, contracts wherein stores/materials 
were supplied by the military authori- 
ties to the firm on identical terms, For 
the assessment year 1965-66 the assessee 
filed its return declaring an income of 
Rs, 18,684 and disclosing net cash re- 
ceipts from the Government at Rupees 
2,63,853, Though this income was based 
on books of accounts maintained by the 
firm, the assessee during the course of 
assessment proceedings offered that a 
flat rate of 9 per cent on the cash re- 
ceipts of Rs. 2,66,853 may be applied. 
The Income-tax Officer did not acce 

the offer but applied a flat rate of 10% 
on Rs, 3,07,605 which included the va- 
lue of the stores supplied by the . De~ 
partment to the assessee with the result 
that the profits were assessed at Rupees 
30,760 and after allowing depreciation of 
Rs. 5107 the net taxable income was de- 
termined at Rs. 25,653 which was round- 
ed up to Rs, 25,650, For the assessment 
year 1966-67 the firm declared an in- 
come of Rs, 62,414 calculated by adopt- 
ing the flat rate of 10% on the cash re~ 
ceipts of Rs. 6,24,144. The firm had re- 
ceived stores/material of the value of 
Rs, 1,36,520 from the military authori- 
ties and the Income-tax Officer after 
adding the value of the stores to the 
cash receipts arrived at a total receipt 
of Rs, 7,60,664 and by applying the flat 
rate of 10% determined the taxable in- 
come at Rs. 76,070. The assessee’s ap- 
peals for both the years to the Appel- 
late Assistant Commissioner were unsuc- 
cessful but in further appeals the Appel- 
late Tribunal by its order dated Oct. 31, 
1970 accepted the assessee’s contention 
and held that the cost or the value of 
the stores/material supplied by Govern- 
ment to the contractor was not liable to 
be included while estimating the profits 
or income of the contractor. In coming 
to this conclusion, as in the other case, 
the Tribunal followed the Kerala High 
Court’s decision in M, P. Alexander's 
case (supra), At the instance of the Re- 
venue two references (being Income-tax 
References Nos, 2 and 3 of 1973) were 
made to the Punjab & Haryana High 
Court and the High Court following its 


earlier decision in Brij 
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case (supra) answered the questions re- 
ferred to it in the negative i.e, in favour 
of the Department and against the as- 
sessee, Both the assessees have come up 
to this Court by special leave challenge 
ing. the view taken by the High Court, 


4. In support of these appeals coun= 
sel for the appellants has contended that 
it was well settled that even while 
making a best judgment assessment the 
Income-tax Officer must make an honest 
and fair estimate of the income of the 
assessee and that having regard to the 
terms and conditions of the contract (a 
specimen whereof was produced during 
the hearing before us) and particularly 
the terms on which the stores/materials 
were supplied by the military autho~ 
rities to the assessee for being used in 
the works undertaken by the firm, it 
was clear that no element of profit was 
embedded in such stores/materials that 
were made available to the contractor 
for being used in the works entrusted to 
the contractor and as such the cost or 
value of such stores/materials could not 
be added to the total cash payments re- 
ceived by the contractor from the De- 
partment under the contract for the 
purpose of estimating the income or 
profits derived by the contractor from 
such contract. He pointed out that under 
the terms and conditions of the contract 
such stores/material was never ‘sold’ by 
the Department to the contractor but 
the same always remained the property 
of the Department and the contractor 
had merely handled, manipulated or used 
the same in the works completed by him 
and the surplus of such stores/material, 
if any, that remained was required to 
be and was actually returned by the 
contractor to the Department and this 
being the true nature of the supply of 
such stores/material, the cost or the 
value thereof could not be included or 


‘added to the total cash payment receiv- 


ed by the contractor under the contract 
for computing his income or profits from 
the said contract, In support of his con= 
tention reliance was placed upon M. -P. 
Alexander’s case (1973-92 ITR 92) (Ker) 
(supra), Madras High Court’s decision in 
Commissioner of Income-tax, Madras v. 
K. S$. Guruswami Gounder, 92 ITR 90: 
(1974 Tax LR 157); Gujarat High Court’s 
decision in Trilokchand Chunilal v, Com- 
missioner of Income-tax, Gujarat, 104 
ITR 732: (1977 Tax LR. 143) and Full 
Bench decision of the Andhra Pradesh 
High Court in Addl, Commr. of Income=- 


' 


1979 


tax v, Trikamji Punia & Sons, 106 ITR 
597: (1977 Tax LR 222) (Andh Pra). 

5. On the other hand, counsel for 
the Revenue contended that not only the 
cash payments received by the assessee 
under the contract but also the cost of 
the stores/material supplied by the D2 
partment to the contractor — both t2- 


gether represented the real value of the 


contract to the contractor and as such 
since the book results were rejected, the 
Taxing Authorities and the High Court 
were right in coming to the conclusion 
that the income or profit derived by 
the contractor from such contracts was 
liable to be determined by applying the 
flat rate to the entire value of the con- 
tract, In other words, it was contend2d 
by him that the cost of the stores/mat= 
rial supplied by the Government to the 
contractor was liable to be taken into 
account while estimating the income or 
profits of the contractor under such con- 
tract and in that behalf he pressed for 


our acceptance the view of the Punjab. 


& Haryana High Court in Brij Bhushan 
Lal’s case (1971 Tax LR 388) (supra). 


6 At the outset it may be stated 
that in the case of both the assessees 
their returns and book-results were 
_ rejected on the ground that proper and 

reliable books of account had not be2n 
maintained and the Income~tax Officer 
was required to make the assessmer.ts 
on “best judgment” basis, However, the 
principles to be followed by the Incorme~ 
tax Officer while making a best judg- 
ment assessment have been clearly laid 
down by the Privy Council as also 3y 
this Court in a number of decisions. In 
Commr, of Income-tax v. Laxminarein 
Badridas, 5 ITR 170: (AIR 1937 PC 133), 
their Lordships of the Privy Council chb- 
served as follows: 


“The officer is to make an assessment 
to the best of his judgment against a 
‘person who is in default as regards sup- 
plying information, He must not act dis- 
honestly or vindictively or capriciously 
because he must exercise judgment in 
the matter. He must make what he ko- 
nestly believes to be a fair estimate of 


the proper figure of assessment, and zor- 


-this purpose he must, their- Lordships 
-think, be able to take into ` consideration 
local knowledge and repute in regard to 
. the assessee’s circumstances. and his own 
knowledge of previous returns by as- 
sessments of the assessee, and all other 


matters which he thinks will assist him” 


in arriving at a fair and- proper esti- 
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mate, and though there must necessarily 
be guesswork in the matter, it must be 
honest guesswork, In that sense, too, 
the assessment must be to some extent 
arbitrary.” 


Since the law relating to ‘best judgment 
assessment’ is the same both in the case 
of income-tax assessment and the sales- 
tax assessment, the following observa~- 
tions of this Court in Raghubar Mandal 
Harihar Mandal v. State of Bihar, 8 STC 
770 at p. 778: (AIR 1957 SC 810 at page 
814) a case under the Bihar Sales Tax 
Act, would be material: 

“No doubt it is true that when the re- 
turns and the books of account are re- 
jected, the assessing officer must make 
an estimate, and to that extent he must 
make a guess, but the estimate must be 
related to some evidence or material and 
it must be something more than mere 
suspicion.” 


Again in State of Kerala v, C. Velu- 
kutty, (1966) 60 ITR 239 (SC), which was 


a case under the Travancore-Cochin Ge- 


neral Sales Tax Act, Subba Rao J. (as 
he then was), speaking for this Court ob- 
served at page 244 of the report thus: 


“The limits of the power are implicit 
in the expression ‘best of his judgment’. 
Judgment is a faculty to decide matters 
with wisdom truly and legally, Judg- 
ment does not depend upon the arbitrary 
caprice of a judge, but on settled and 
invariable principles of justice. Though 
there is an element of guesswork in- a 
‘best judgment assessment’, it shall not 
be a wild one, but shall have a reason- 
able nexus to the available material and 
the circumstances of each case.” 


7. It will appear clear from what has 
been said above that the authority mak- 
ing a best judgment assessment must 
make an honest and fair estimate of the 
income of the assessee and though arbi- 
trariness cannot be avoided in such esti- 
mate the same must not be capricious 
but should have a reasonable nexus to 
the available material and the circum- 
stances of the case. It is with reference 
to these principles that the question 
raised before us will have to be consider- 
ed and looking at it from that point, of 
view the real question is whether the 
turnover represented by the cost of the 
stores/material supplied by the M.E.S. 
Department involves any- element of 
profit having regard to the terms and}. 
conditions on which such supply is made? 
If it does then the cost of such stores/ 


- material will have to be taken inte ac- 
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count but if it does not such cost will 
_ shave to be excluded, 

8. In order to decide the aforesaid 
question it will be necessary to advert 
to the terms and conditions of the works 
contracts undertaken by the two asses- 
see firms, which as stated earlier, are 
common. The assessee firms in both the 
cases are M.E.S. Works Contractors ten~ 
dering and obtaining from the M.E.S, 
Department what are known as “lump 
sum contracts” which are governed by 
the general conditions. of contracts LA, 
F.W, 2249 (1963 print), In addition to 
the general conditions the particular 
work undertaken by the contractor is 
also governed by special terms contain« 
ed in the acceptance of tender, and 
the specifications and Schedules annexed 
thereto. In ‘Lump Sum Contracts’ of 
M.E.S. Department two salient features 
are always present, namely: (1) there is 
a Schedule ‘B’ which specifies the items 
of stores/material to be supplied by the 
Department to the contractor solely for 
being used, fixed or incorporated in tha 
works together with the fixed rates at 
which the same will be supplied and 
such supply is governed by General 
Conditions Nos, 10 and 33; apart from 
the stores/material specified in Sche- 
dule ‘B’ the contractor also brings his 
own stores/material on site for the pur- 
poses of the works which is also gov- 
erned by some Paragraphs of General 
Conditions Nos. 10 and 33; and (2) the 
final financial liability, of the Govern- 
ment is fixed on completion of the con~ 
tract on the basis of the actual measure~ 
ments and on the basis of the rates which 
are already standardised; a detailed 
measurement is undertaken at the end 


ofthe work at which the Garrison Engi- 


neer and the assessee’s representative 
remain present and the measurements 
are entered in Measurement Books and 
after the measurements, final bills ‘are 
prepared as per the M.E.S. Schedule and 
payments are made after making adjust- 
ments for the advances already made, 
With regard to -stores/material, Condi~ 
tions Nos. 10 and 33 of the General Con- 
ditions are material, Condition No, 10 so 
far as is material runs thus: 


_ “Condition 10-— Stores and Materials—~ 

“The Contractor shall, at his own eg- 
pense, supply all stores and materials 
required for the Contract, other than 
those listed in Schedule 'B’ which are to 
be provided by the Government at the 


rates detailed therein, 


Crence sesse tances > Moo as 
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A.LE. 


All stores and materials to be supplied 
by the Contractor shall be the best of 
the respective kinds described in the 
specifications and the Contractor shall 
upon the request of the Engineer-in~ - 
Charge furnish him with proof to his 
satisfaction that the stores and materials 
so comply, . 


bravan coor ` CEEE Porters | 
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In. the case of stores provided under 
Schedule ‘B’; the Contractor shall bear 
the cost of loading, transporting to site, 
unloading, storing under cover as re- 
quired, assembling and jointing the se- 
veral parts together as necessary and in- 
corporating and fixing these stores and 
materials in the works, including all pre- 
paratory work of whatever description 
as may be required, and of closing, pre~ 
paring, loading and returning empty 
cases or containers to the place of issue 
without any extra charge,” 


Condition No, 33 so far as is material 
runs thus: 
“Condition 33 — Stores 
on site— 


Stores and materials required for the 
works are to be deposited by the Con- 
tractor only in places to be indicated by: 
the Engineer-in-Charge, l 


Envaococe 


and Materials 
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All stores and materials brought ‘to the 
site shall become and remain the pro« 
perty of Government and shall not be 
removed off the Site without the prior 
written approval of the G.E, But when- 
ever the works are finally completed, 
the Contractor shall at his own expense 
forthwith remove from the Site all sur- 
plus stores and materials originally 
supplied by him and upon such removal 
the same shall revest in and become 
the property of the Contractor, All Gov~ 


ernment stores and materials issued to 
the Contractor for incorporation or fix- 
ing in the works and which, making due 
allowance for reasonable wear and tear 


ousesee 











and/or waste, have not on completion of 


the works been so incorporated or fixed 


shall be returned by the Contractor at 


his own expenses to the place of issue, 
Surplus stores and/or materials re= 
turned by the Contractor will be credit- 
ed to him at a price not exceeding that 
at which the said stores and materials 
were originally issued to him but due 


1979. 


consideration shall be given to ard 
allowance claimed by Government in 
respect of any depreciation or damage 
suffered by the Stores and/or materia.s 
whilst in the custody of the Contractor.” 


9 From the tender documents that 
are made available to contractor and tke 
aforesaid terms and conditions of the 
“Lump Sum Contracts” two or three as- 
pects emerge very clearly. In the first 
place the contractor becomes aware that 
certain specified stores/materials will be 
supplied to him ‘by the Department at 
fixed rates for being used in the works 
to be undertaken by him for which he has 
not to pay from his pocket and it is on 
that footing that he submits his tender 
quoting a particular figure for the enti-¢ 
work; secondly, such stores/material .30 
supplied by the M.E.S, Department has 
to be used, fixed or incorporated by the 
contractor in the. works undertaken by 
him and the surplus, if any, that: would 
remain after the.completion of the work 
is to be returned to the Departmert; 
thirdly, since for accounting purposes tne 
initial supply is debited to the contractor 
at the specified fixed rates; credit for tne 
balance of the stores/materials so return- 
ed is also given at the same rates, some 
adjustment being made in respect of the 
wear and tear of such stores/materml 
but in regard to the stores/material out 
of such siipply as is actually 
used, fixed or incorporated into 
the works, no accounting is done 
vis-a-vis the contract payment that 
is made to the contractor, In other 


words, in substance and in reality such” 


stores/material always remains the pro- 
perty of the Dept, and the contractor has 
merely the custody of it and he fixes or 
incorporates the same into the works. 
It seems to us clear that in such circum 
stances and having regard to the terms 
and conditions on which such supply of 
stores/materials is made theré is not ev2n 
a theoretical . possibility of any element 
of profit being involved in the turnover 
represented by the cost of such stores/ 
material. It is conceivable that when 
the contractor himself purchases ma‘e~ 
rials in the open market and supplies the 
same to the Department by using, fixing 
or incorporating the same in the wors, 
as in the case of materials other than 
specified in Schedule ‘B’, some profit 
element would be embedded in the turn- 
over represented by the cost of such 
material but when stores/material is sup< 
plied by the Government Department a? 
fixed rates for being used, fixed or. n» 
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corporated in the work on terms indicat- 
ed above there would be no element of 
profit involved in the turnover. represent- 
ed by the cost of such material. It is 
true that ordinarily when a works con- 
tract is put through or completed by aj. 
contractor the income or profits derived 
by the contractor from such contract is 
determined on the value of the contract 
as a whole and cannot be determined by 
considering several items that go to form 
such value of the contract but in our 
view where certain: stores/material is 
supplied at fixed rates by the Depart- 
ment to‘ the Contractor solely for being 
used or fixed or incorporated in the 
works undertaken on terms and condi- 
tions mentioned above, the real total 
value of the entire contract would be the 
value minus the cost of such stores/ma- 
terial so supplied. Therefore, since no 
element’ of profit was involved in the 
turnover represented by the cost of 
stores/material supplied by the M.E.S. 
to the assessee firms, the income or pro- 
fits derived by the assessee firms from 
such contracts will have to be determin- 
ed ‘on the basis of the value of the con- 
tracts represented by the cash payments 
received by the assessee firms from the 
M.E.S, Department exclusive of the cost 
of the material/stores received for be- 


_ing used, fixed or incorporated in the 


works undertaken by them. 


10. Having regard to our aforesaid 
conclusion the view taken by the Punjab 
and. Haryana. High Court in Brij Bhu- 
shan Lal’s case (1971 Tax LR 388) (su- 
pra) must be regarded as erroneous and 
we approve the view taken by the Ke- 
rala High Court in M. P. Alexander and 
Co.’s case (1973-92 ITR 92), Madras High 
Court in K. S. Guruswami Gounder’s 
case (1974 Tax LR 157), Gujarat High 
Court in Trilokchand Chunilal’s case, 
(1977 Tax LR 143) and Andhra Pradesh 
High Court in Trikamji Punia’s case 
(1977 Tax LR 222) (Andh Pra) (FB). 


11. In the result the appeals are al- 
lowed, the impugned orders of the High 
Court are set aside and those of the Ap~ 
pellate Tribunal are restored. The Re- 
venue will pay the costs of the appeals 
to the assessee firms, 

Appeals allowed. 
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1978 TAX, L. R. 1852 
(From : (1977) 46 Taxation 43 (Punj. & Har.)) 


_P. N. BHAGWATI, V. D. TULZAPURKAR 
AND R. S. PATHAK, JJ. 


The Commr. of Income-tax, Patiala, Appel- 
lant v. The Patiala Flour Mills Co. Pvt. Ltd., 
Patiala, Respondent. 


Civil Appeal No. 2395 of 1977, D/- 6-10- 
1978. 

Income-tax Act (48 of 1961), S. 80-J — 
Scope and applicability of — Profits or gains 
of new industrial undertaking —- Computation 
— Mode. 


Under S. 80-J (1) the profits or gains of 
the new industrial undertaking must be com- 
puted in accordance with the provisions of 
the Act in the same manner as they would be 
in determining the total income chargeable to 
tax and it must follow a fortiori that if the 
losses, depreciation allowance and develop- 
ment rebate in respect of the new industrial 
undertaking for the past assessment years 
have been fully set off against the profit of 
the assessee from other businesses or for the 
matter of that, against the income of the as- 
sessee under any other head by reason of 
Ss. 70 and 71 read with sub-section (2) of 
S. 32 and sub-section (2) of S. 82-A, no part 
of such losses, depreciation allowance or 
development rebate would be liable to be ad- 
justed over again in computing the profits or 
gains of the new industrial undertaking for 
applying the provision contained in S. 80-J (1). 
The same mode of computation must prevail 
also in applying the provision contained in 
S. 80-J (8). Scope and applicability of S. 80 (J) 
explained. Modes of computation of profits or 
gains of new industrial undertaking pointed. 

(Para 2) 


The assessee, a private limited Company, 
carried on several businesses. In the account- 
ing year relevant to the assessment year 1967- 
68 the assessee set up a new industrial under- 
taking (a cold storage plant) to which Sec- 


tion 80-J (4) applied. The  assessee 
did not make any profit in the busi- 
ness of cold storage plant during 
the assessment years 1967-68, 1968-69 


and 1969-70, but there was profit in the 
other businesses and the losses, depreciation 
allowance and development rebate in respect 
of the cold storage plant were adjusted 
against the profit from the other businesses 
in computing the total income of the assessee 
chargeable to tax for those assessment years. 
The amounts of deficiency for the assessment 
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years 1967-68, 1968-69 and 1969-70 came 
to Rs. 11,155/-, Rs. 1,14,153/- and Rs. 90,228. 
The relevant amount of capital employed 
during the previous year relevant to the as- 
sessment year 1970-71 was Rs. 83,891/-. The 
assessee claimed that this amount of 
Rs. 88,891/- representing amount of capital 
employed in the assessment year 1970-71 was 
Viable to be set off against the profit of 
Rs. 1,51,011/- derived from the cold storage 
business under S. 80-J (1) and so far as the 
balance of the profit was concerned, the 
amounts of deficiency for the past assess- 
ment years, namely, Rs. 11,155/-, Rs. 1,14,158 
and Rs. 90,228/- which were carried forward 
to the assessment year 1970-71, were liable 
to be adjusted against it under S. 80-J (8). 
The I. T. O. declined to allow any deduction, 
The Appellate Asst. Commr. took the same 
view but on further appeal the Tribunal al- 
lowed the deduction claimed by the assessee. 
On reference at the instance of the Revenue 
the High Court upheld the view of the Tri- 
bunal. On appeal to Supreme Court. 


Held that the High Court as well as the 
Tribunal were right in adjusting the relevant 
amount of capital employed during the assess- 
ment year 1970-71 as also the amounts of 
deficiency for the assessment years 1967-68 
and 1968-69 against the profit of Rupees 
1,51,011/- derived by the assessee from the 
cold storage business and in holding that the 
profit of the cold storage business was nil 
in computing the total income chargeable to 
tax. (1977) 46 Taxation 43 (Punj & Har) Af- 
firmed, (Para 3) 

Anno: AIR Manual (8rd Edn.) I. T. Act, 
S. 80-J, N. 1. 

Mr. P. A. Francis, Sr. Advocate (Mr. B. B. 
Ahuja and Miss A. Subhashini, Advocates 
with him), for Appellant; Mr. G. C. Sharma, 
Sr. Advocate (Mr. S. P. Nayar, Advocate with 
him) for Respondent; Mr. Devi Pal, Sr. Advo- 
cate (M/s. S. R. Banerjee, J. B. Dadachanji, 
Ravinder Narain and Mrs. A. K. Verma, Advo- 
cates with him) for Intervener; (The 
Indian Aluminium), M/s. R. N. Bajoria, P. V. 
Kapur, U. K. Khaitan, Praveen Kumar and 
R. K. Chaudhary, Advocates for Interve- 
ner (Orient Sugar Mills). 

P. N. BHAGWATI, J. :— The assessee, a 
private limited company, carried on several 
businesses amongst which there was a busi- 
ness of cold storage plant. This cold storage 
plant was put up in the accounting year rele- 
vant to the assessment year 1967-68: and it 
was a new industrial undertaking to which 
sub-section (4) of Section 80-J of the Income 
Tax Act, 1961 applied. The assessee did not 
make any profit in the business of cold - 


1979- 


storage plant during the assessment years 
1967-68, 1968-69 and 1969-70, but there was 
profit in the other businesses and the losses, 
depreciation allowance and development ze- 


bate in respect of the cold  storege 
plant were adjusted against the pco- 
fit from the other businesses in com- 


puting the total income of the asses:ee 
chargeable to tax for those assessment yeers. 
No loss and no part of the `- depreciation al- 
lowance or development rebate in respect: of 
the cold storage plant remained unabsorked 
so as to be available for carry forward and 
set off in the assessment year 1970-71. The 
business of cold storage plant turned the cor 
ner after the initial teething trouble anc it 
made a profit of Rs. 1,51,011/- in the assess- 
ment year 1979-71 after taking into account 
the current year’s depreciation allowance end 
development rebate. The assessee claimed. in 
its assessment to tax for the assessment y2ar 
1970-71 that the amounts of deficiency under 
Section 80-J fcr the current as well as rast 
assessment years were liable to be adjusced 
against the profit of Rs, 1,51,011/- for taat 
assessment year. Since the claim was based 
on Section 80-J, it would be convenient at 
this stage to refer to the relevant provisions 
of that section. Section 80-J was introduced 
in the Act in place of Section 84 by Finance 
Act, 1967 with effect from Ist April, 1558. 
The material portions of that section read as 
er: : 


“80-J. (1) Where the gross total income of 
an assessee includes any profits and geins 
derived from an industrial undertaking œ a 
ship or the business of a hotel, to which -his 
section applies, there shall, in accordance with 
and subject to the provisions of this section, 
be allowed, in computing the total income of 
the assessee, a deduction from such prefits 
and gains (reduced by the deduction, if eny, 
admissible to the assessee, under Sec. 80-EH) 
of so much of the amount thereof as does not 
exceed the amount calculated at the rate of 
six -per cent per annum on the capital em- 
-ployed in the industrial undertaking or ship 
or business of the hotel, as the case may be, 
computed in the prescribed manner in ves- 
pect of the previous year relevant to the as- 
sessment year (the amount calculatec as 
aforesaid being hereafter, in this section, re- 


ferred to as the relevant amount of carital. 


employed during the previous year) : 
x x x x x 
(2) The deduction specified in sub~ec- 
tion (1) shall be allowed in computing the 
total income in respect of the assessment year 
relevant to. the previous year in which the 
industrial undertaking begins to manufacture 


L-T. Commr., Patiala v. Patialu Flour Mills (Bhagwati J.) 


[Pr. 1] S.C. 217 


or produce articles or to operate its cold 
storage plant or plants or the ship is first 
brought into use or the business of the hotel 
starts functioning (such assessment year be- 
ing hereafter, in this section, referred to as 
the initial assessment year) and each of the 
four assessment years immediately succeeding 
the initial assessment year : 
x x x x x 


(8) Where the amount of the profits and 
gains derived from the industrial undertaking 
or ship or business of the hotel, as the case 
may be, included in the total income (as com- 
puted without applying the provisions of Sec- 
tion 64 and before making any deduction 
under Chapter VI-A or Section 280-O) in res- 
pect of the previous year relevant to an as- 
sessment year commencing on or after the 


~- Ist day of April, 1967, (not being an assess- 


ment year prior to the initial assessment 
year or subsequent to the fourth assess- 
ment year as reckoned from the end of the 
initial assessment year) falls short of the rele- 
vant amount of capital employed during the 
previous year, the amount of such shortfall, 
or, where there are no such profits and gains, 
an amount equal to the relevant amount of 
capital employed during the previous year 
(such amount, in either case, being hereafter, 
in this section referred to as deficiency) shall 
be carried forward and set off against the 
profits and gains referred to in sub-section (1) 
(as computed after allowing the deductions, 
if any, admissible under Section 80-HH and 
the said sub-section (1)) in respect of the 
previous year relevant to the next following 
assessment year and, if there are no such pro- 
fits and gains for that assessment year, or 
where the deficiency exceeds such profits and 
gains, the whole or balance of the deficiency, 
as the case may be, shall be set off against 
such profits and gains for the next following 
assessment year and if and so far as such de- 
ficiency cannot be wholly so set off, it shall 
be set off against such profits and gains as- 
sessable for the next following assessment 
year and so on: 


provided that: — . 

(i) in no case shall the deficiency or any 
part thereof be carried forward beyond the 
seventh assessment year as reckoned from the 
end of the initial assessment year; 

(ii) where there is more than one deficiency 
and each such deficiency relates to a diffe- 
rent assessment year, the deficiency which 
relates to an earlier assessment year shall be 
set off under this sub-section before setting 
off the deficiency in relation to a later as 


sessment year : Pere 
x x x: xr ee 
; PS a 


sams 


s 
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(4) This section applies to any industrial 
undertaking which fulfils all the loves 
conditions, namely :— 

(i) it is not formed by the ` splitting up, or 
the reconstruction, of a business already in 
existence; 

(ii) it is not formed by the transfer to a 
new business of machinery or plant previous- 
ly used for any purpose; 


(iii) it manufactures or produces articles, 
or operates one or more cold storage plant 
or plants, in any part of India, and has begun 
or begins to operate such plant or plants, at 
any time within the period of thirty-three 
years next following the’ Ist day of April, 
1948, or such further period as the Central 
Government may, by notification in the Of- 
cial Gazette, specify with reference to any 
particular industrial undertaking; — 

(iv) in a.case where the industrial under- 
taking manufactures or produces articles, the 
undertaking employs ten-or more workers in 
a manufacturing process carried on . with the 
aid of power, or employs twenty or more 
workers in a manufacturing process carried 
on without the aid of power: 


x x x x. x” 


Since there was no profit from the cold 
storage plant in the assessment years 1967-68, 
1968-69 and 1969-70, the whole of the rele- 
vant amount of capital employed during each 
of the relevant previous years remained un- 
absorbed and constituted deficiency for each 
of those assessment years and had to be car- 
ried forward from year to year upto the as- 
sessment year 1970-71 under sub-section (8) 
of Section 80-J. The amounts of deficiency. for 
the assessment years 1967-68, 1968-69 and 
1969-70 came to Rs. 11,155/-, Rs. 1,14,153/- 
and Rs. 90,228/-. The relevant amount of 
capital employed during the previous yaar 
relevant to the assessment year 1970-71 was 
Rs. 83,391/-. The assessee claimed that this 
` amount of Rs. 83,891/- representing the rele- 
vant amount of capital employed in the.as- 
sessment year 1970-71 was liable to be set off 
against the profit of Rs. 1,51,011/- derived 
from the cold storage business under sub- 
section (1) of Section 80-J and so far as the 
` balance of the profit was concerned, the 
amounts of deficiency for the past assessment 
years, namely, Rs. -11,155/+, Rs. 1,14,158 
and Rs. 90,228/- which were carried forward 
to-the assessment year 1970-71, were liable 
to be adjusted against it under: sub-section (8) 
of Section 80-J. The Income-tax Officer did 
not dispute the figures of the relevant amount 
of capital employed in the assessment year 


1970-71 or of the amounts of deficiency for 
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the past assessment years, but held: that there 
was no profit from. the business of cold 
storage plant in the assessment year 1970-71 
against which any part of the relevant amount 
of capital employed during the assessment 

year 1970-71 could be adjusted under sub- ` 
section (1) of Section 80-J or any part of the 
carried forward amounts of deficiency for the 
past assessment years, deducted under sub- 
section (8) of Section 80-J. It was not possi- 
ble to. disagree with the .assessee that the 
business of the cold storage plant had result- 
ed in a profit of Rs. 1,51,011/- in the assess* 
ment year 1970-71 and in fact it was con- 
ceded that this was the amount of profit lia- 
ble to be taken into account in computing 
the total income of the assessee chargeable 
to tax, but the Income-tax Officer took the 
view. that in‘ computing the profit of the cold 
storage business for the purpose of applying 
the provision contained in sub-sections (1) 
and (8) of Section 80-J, the losses as well as 
the depreciation allowance and development 
rebate-in respect of that business for the 
past assessment years should be adjusted 
against the profit of Rs. 1,51,011/--, since 
there was no profit at all from: that business 
in the past assessment years against which 
any part of such losses, depreciation allow- 
ance or development rebate could be absorb- 
ed. The Income-tax Officer ignored the fact 
that the losses as well as the depreciation al-. 
lowance and development rebate in respect 


‘of the cold storage business for the past as- 


sessment years were already adjusted against 
the profit of the assessee from other busi- 
nesses and no part of the losses, depreciation 
allowance or development rebate remained 
unabsorbed for being carried forward and 
set off against the profit of Rs. 1,51,011/- in 

the assessment year 1970-71 and proceeded 
on the assumption that for the purpose of 
sub-sections (1) and (8) of Section 80-J, the 
cold storage business was to be treated in 
isolation and its profit was to be computed as 
ifthe earlier years’ losses, depreciation allow- 
ance and development rebate had not been 
set off against the profit from other busi- 
nesses. The’ Income-tax Officer accordingly 
declined to allow any deduction from the pro- 
fit of Rs. 1,51,011/- in respect of the rele- 
vant amount of capital, employed in the as- 
sessment year 1970-71 under sub-section (1) 
of Section 80-J and in respect of the amounts 
of deficiency for the past assessment years 
under sub-section (8) of Section 80-J and 


made assessment on the assessee without per- 


‘ mitting such deduction. The assessee chal- 


lenged the decision of the Income-tax Officer 
by preferring an appeal to the Appellate As- 
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sistant Commissioner but .the Appellate As- 
sistant Commissioner took the same view amd 
rejected the appeal. The’ assessee thereupon 
carried the matter in further appeal and in 
the appeal, the assessee succeeded in per- 
suading the Tribunal to . hold that since the 
losses as well as depreciation -allowance aad 
development rebate in respect of the. ccdd 
storage business for the past assessment yeers 


were already adjusted against the profit from: 


other businesses, no part of such - losses, ce- 
preciation allowance or development rebcte 
remained unabsorbed so as to be carried far- 
ward and set of against the profit for the as- 
sessment year 1970-71 and hence the prcfit 
of Rs. 1,51,011/- from the cold storage busi- 
ness was not liablé to be reduced by any 
such set off and the assessee was entitled to 
claim that fram out of such profit there 
should be deducted, first, the amount of 
Rs. 88,891/- representing the relevent 
amount of capital employed during the previ- 
ous year and then, the amounts of deficiercy 
for the past assessment years. The Reverue 
being aggrieved by the order of the Tribunal 
made an application for a reférence -and on 
the application, the following ‘question of law 
was referred for the opinion of the High 
Court: 


“Whether on the facts and in’ the circum- 

stances of the case, the Appellate Tribunal 
was right in law in allowing the deduct:on 
under Section 80-J of the Income-tax. Act, 
1961 P” 
The High Court agreed with the view taken 
by the Tribunal and answered the queston 
in favour of the assessee and against ~he 
Revenue. The Revenue thereupon prefer-ed 
the present appeal with special leave obtcin- 
ed from this Court, 


2. Now it is clear from the language of 
sub-section (1) of Section 80-J that the pro- 
fits or gains of a new industrial undertalcng 
from which deduction of the relevant amount 
of capital employed during a. particular as- 
sessment year is allowable under that previ- 
sion, are the profits or gains includible in the 
computation of the total income chargeable 
to tax. Therefore, whatever be the profits or 
gains of the new. industrial undertaking . com” 
puted for the purpose of arriving at the tetal 
income chargeable to tax, would have to be 
taken to be the profits or gains for applying 
the provision contained in sub-section (1) of 
Section 80-J. There are no two modes of cem- 
putation of ths profits or gains-of the rew 
industrial undertaking contemplated by sub- 
section (1) of Section 80-J, one for determin- 
ing the total income chargeable to` tax and 
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the other for applying the provision contain- 
ed in that sub-section. The language of sub- 
section (1) of Section 80-J is clear.and expli- 
cit and leaves no doubt that the profits or 
gains of the new industrial undertaking for 
the purpose of allowing the deduction provid- 
ed in that sub-section, have to be computed 
inthe same manner in which they would bel 
in determining the total income chargeable 
to tax and a Jeduction has then to be’ made 
from such profits or gains, of the relevant! 
amount of capital employed during the as- 
sessment year in question. It is impossible to 
see how, by any process of construction, even 
by turning and twisting the language of sub- 
section (1) of Section 80-J, it can be held 
that for the purpose of allowing the deduc- 
tion contemplated under that section the pro- 
fits or gains of the new industrial undertak- 
ing must be computed in a manner different 
from that in which they would be computed 
in determining the total income chargeable 
to tax. Sub-section (1) of. Section 80-J does 
not create a legal fiction that for the purpose 
of applying the provision contained in that 
sub-section, the profits or gains of the new 
industrial undertaking shall be computed as 
if the new industrial undertaking were the 
only business of the assessee right from the 
date of its establishment or the losses, depre- 
ciation allowance or development rebate in 
respect of the new industrial undertaking for 
the past assessment years were not set off 





‘against the profit from other businesses. If 


the construction of sub-section (1) of Sec- 
tion 80-J contended . for on: behalf of the 
Revenue were accepted, it would lead to the 
absurd result ‘that there would be two species 
of profits or gains of the new industrial 
undertaking, one for inclusion in the total in- 
come chargeable to tax and the other for 
determining the availability of the deduction 
under sub-section (1) of Section 80-J. Thai 
would be plainly contrary to the express 
language of ‘sub-section (1) of Section 80-J. 
The proper construction of sub-section (1) of 
Section 80-J must therefore, be taken to -be 
that the profits or gains of the new industrial 
undertaking must be computed in accordance! 
with the provisions of the Act in the same 
manner as they would be in determining the 
total income chargeable to tax and it must 
follow a fortiori that if the losses, deprecia- 
tion allowance and development rebate in 
respect of the new “industrial undertaking 
for the past assessment years have been fully 
set off against the profits of the assessee from 
other businesses or for the matter of that, 
against the income of the assessee under any 
other head by reason of Sections 70 and 71 
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read with sub-section (2) of Section 82 and 
sub-section (2) of Section 32-A no part of 
such losses, depreciation allowance or deve- 
lopment rebate would be liable to be adjust- 
ed over again in computing the profits or 
gains of the new industrial undertaking for 
applying the provision contained in sub- 
section (1) of Section 80-J. The same mode 
of computation must prevail also in applying 
the provision contained in sub-section (8) of 
Section 80-J, because that sub-section pro- 
vides for setting off the carried-forward 
amount of deficiency of the past assessment 
years against “the profits and gains referred 
to in sub-section (1)” of Section 80-J, as com- 
puted after allowing inter alia the deduction 
admissible under that sub-section and, there- 
fore, if, for the purpose of sub-section (1) 
of Section 80-J, the profits or gains of the new 
industrial undertaking are to be computed in 
accordance with the provisions of the Act 
and no part of the losses, depreciation al- 
lowance or development rebate for the past 
assessment years which has been fully set off 
against the profit from other businesses or 
income under any other head is liable to be 
adjusted over again in computing the pro- 
fits or gains of the new industrial undertak- 
ing, no such adjustment would equally be 
permissible in applying the provision contain- 
ed in sub-section (8) of Section 80-J. 


3. Here, in the present case, it was com- 
mon ground that the losses as well as depre- 
ciation allowance and development rebate in 
tespect of the cold storage business for the 
past assessment years were fully adjusted 
against the profit of the assessee from other 
businesses and no part of such losses, depre- 
ciation allowance or development rebate re- 
mained unabsorbed so as to be carried for- 
ward to the assessment year 1970-71. The 
profit of Rs. 1,51,011/- derived from the cold 
storage business in the assessment year 1970- 
71 was, therefore, not liable to be wiped out 
or reduced by adjustment of any part of the 
losses, depreciation allowance or development 
rebate for the past assessment years. The 
profit of the assessee from the cold storage 
business in the assessment year 1970-71 thus 
came to Rs. 1,51,011/- and from out of that 
profit, a sum of Rs. 83,391/- representing the 
relevant amount of capital employed in the 
assessment year 1970-71 was liable to be de- 


ducted under sub-section (1) of, Section 80-J 


and since that left a balance of Rs. 67,620/-, 
. the amount of Rs. 11,155/- ‘representing de- 
ficiency for the assessment year 1967-68 was 
liable to be deducted first and then, since a 
part of the profit, namely, Rs. 56,465/- still 
remained available for deduction, the amount 
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of deficiency for the assessment year 1968-69 
was liable to be deducted to the extent of 
Rs. 56,465/-, leaving the profits or gains of 
the new industrial undertaking includible in 
the total income chargeable to tax as nil. The 
High Court as well as the Tribunal were, 
therefore, right in adjusting the relevant 
amount of capital employed during the assess- 
ment year 1970-71 as also the amounts of 
deficiency for the assessment years 1987-68 
and 1968-69 against the profit of Rs. 1,51,011/- 
derived by the assessee from the cold storage 
business and in holding that the profit of the 
cold storage business was nil in computin 

the total income chargeable to tax. 


4, We accordingly uphold the order cf the 
High Court. answering the question referred 
by the Tribunal in favour of the assesseo 
and against the Revenue and dismiss the ap- 
peal with costs. f 
Appeal dismissed. 
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N. L. UNTWALIA, S. MURTAZA FAZAL 
ALI AND P. N. SHINGHAL, JJ. 

Kedar Nath Bahl, Appellant v. State of 
Punjab and others, Respondents. 

Civil Appeal No. 1836 of 1978, D/- 5-10- 
1978. 

(A) Constitution of India, Arts. 311, 166 — 
Order of Chief Minister confirming a public 
servant — When becomes operative — Rever- 
sion from temporary post on abolition therecf 
— Remedy of employee. 


An order of the Chief Minister confirming 
a public servant does not create any right in 
favour of the servant concerned when it is 
not expressed in the name of the Governor 
and is not communicated to the employee. 
Consequently, the employee cannot challenge 
his reversion to his substantive post on the 
basis of such order when the order is subse- 
quently rescinded and the temporary post on 
which the employee has been appointed, is 
abolished. AIR 1968 SC 895 Foll. (Para 21) 

Anno:. AIR Comm. Const. of India (2nd 
Edn.), Art. 311, N.-18-W; Art. 166, N. 4. 

(B) Constitution of India, Art. 226 —- Al 
legation of mala fides — Burden of proof. © 


° (L. P. A. No. 278 of 1961, D/-27-5-1963 
(Punj and Har.)) 2 
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- A person seeking to invalidate an admizr. 
istrative order on the charge of mala fides has 
to establish the charge of bad faith by furri- 
shing necessary particulars. What the . party, 
in such a case, has to prove is not malice n 
its legal sense. "He has to prove malus animas 
indicating that the State was actuated eithər 
by spite or ill will against him or by indirect 
or improper mctives. AIR 1964 SC 72, Fcll. 
(Para 24) 
Anno: AIR Comm. Const. of India (2nd 
Edn,), Art. 226, N. 172. 


Cases Referred: Chronological Paras 
AIR 1976 SC 1199: (1976) 2 SCR 1084 18 
AIR 1964 SC 72: (1964) 4 SCR 738 24 


ATR 1968 SC 895: 1962 Supp (8) SCR 7B 
2 2 


1 

Appellant in person, Mr. R. S. Sodhi, Adro- 

cate for Hardew Singh, Advocate (for No. 1) 

and Mr. Govind Das, Sr. Advocate, Mr. 

Badri Das Sharma, Advocate for Mr. R. N: 

Sachthey, Advocate (for Nos. 2 and 8), <or 
Respondents. 


SHINGHAL J. :— This case for rehearing 
the appeal has come up before us in these 
circumstances, 


2. Appellant K. N. Bahl was B. Sc. (Agri- 
culture) when he was appointed Overseer, 
Government Archaeological Gardens in 
Lahore, in 1985. After the partition of -he 
Country, he was employed as Sub-divisioaal 
Officer (Horticulture) P. W. D., B. and R. (De- 
velopment) by the Government of East Punjab. 
He was selected for appointment as Assistant 
Superintendent of Archaeological Gardens ia 
Delhi by the Union Public Service Comnis- 
sion and took up that appointment in 1950 
with the concurrence of the East Punjab Gov- 
ernment: While serving on that post, he 
went te U. S. A. for further studies in Ear- 
vard and Correll Universities in 1951. Waile 
he was still there, the Punjab Government 
issued an advertisement in 1952, inviting ap- 
plications for the post of Landscape Arzhi- 
tect, Capital Project, Chandigarh, in the scale 
of Rs. 625-1275. He applied for the post, 
and was appointed as Landscape Architect on 
a temporary basis by an order dated May 24, 
1952. He returned after graduating M. Sc. 
(Cornell) and becoming an Associate of the 
Institute of Landscape Architects, England, 
in 1958. The Punjab . Government issued an 
order fixing his pay at Rs. 825/-. The Gov- 
ernment of India requested the Punjab Gov- 
ernment by a telegram dated May 80, 1958, 
for a short extension in the time allowed to 


Bahl to join as Landscape Architect, Chandi- ` 


garh. He was relieved by the Government of 


India on June 27, 1953, and reported for’ 
duty at Chandigarh on June 30,° 1953. He 
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was however not allowed to join as the Chief 
Engineer took the stand that he was not in 
possession of tho order of his appointment, 
The State Government in fact appears to 
have taken the view that as Bahl had failed 
to join the Capital Project by June 1, 1953, 
the post had been filled by another candidate 
and the offer of appointment to him stood 
cancelled on May 30, 1953. The Punjab Gov- 
ernment appointed Harinder Singh Dhinsa as 
Landscape Architect by its order dated July 
16, 1953. Even though the Government of 
India sent a letter on August 8, 1953, explain- 
ing the delay in relieving Bahl and pointing 
out that it was not due to his fault, he was not 
allowed to join. The Punjab Government 
wrote back in reply that the offer stood can- 
celled on May 80, 1958, and could not be 
revived. Bahl therefore rejoined the Govern- 
ment of India on September 80, 1953. 


3, It so happened that the Punjab Gov- 
ernment once again advertised the post of 


.Landscape Architect in 1954 stating that it 


was a temporary post but was likely to conti- 
nue after February 28, 1955, and the period 
of probation would be six months in case of 
persons already in Government service and 
one year for direct recruits. The Public Ser- 
vice Commission selected Bahl for the post 
and recommended a starting pay of Rs. 825/- 
in its letter dated July 18, 1954. The State 
Government was requested to send special 
assessment reports on the amount and quality 
of Bahl’s work in accordance with the earlier 
instructions. Accordingly, a letter of his 
‘temporary appointment as Landscape Archi- 
tect on a starting pay of Rs. 825/- was issued 
by the State Government on October 21, 
1954, requesting the Government of India to 
relieve him immediately. Bah! joined that 
post, and a notification was issued in the 
State Gazette dated November 28, 1954, inti- 
mating that he had taken over charge as 
Landscape Architect and Sub-divisional Off- 
cer (Horticulture Sub-division) on November 
6, 1954. 


4, The probationary period of six months 
expired on May 5, 1955, but no action was 
taken about Bahl’s confirmation. On the 
other hand,. his period of probation was ex- 
tended up to June 14, 1957. Bahl’s represen- | 
tations for confirmation went unheeded, It 
has been specifically stated in paragraph 18 
of the writ petition that there was “further ` 

extension of the post up to February 28, 1958 
and the end of March 1958 and after that the 
post was extended monthly but the petitioner 
was not paid after May 1958, although the 
post-had extended up to November, 1958”. . 


+ 
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5. Soon after taking over charge on Novem- 
ber 6, 1954, Bahl examined the statement of 
the sanctioned work for which liabilities 
were being incurred without sanction or esti- 
mates, and made a report thereof to the Exe- 
cutive Engineer on December 3,.1954, He 
followed that up by another letter dated 
December 17, 1954, pointing out how those 
liabilities were incurred under verbal orders 
and even without authority involving “large 
liability”, He endorsed a copy of that letter 
to the Superintending Engineer, Capital Pro- 
ject Circle, for requesting the Financial Advi- 
sor to ask an Assistant Accounts Officer to 
check the statement of unsanctioned work 
for the month of November, 1954. He him- 
self addressed a letter to the Superintendent, 
Checking Party, Office of the Chief Accounts 
Officer, Capital Project, pointing out the ir- 
regularities. Check was therefore taken up, 
and an interim report was sent on March 28, 
1955. It was stated in the report that an. ex- 
penditure of Rs. 8,49,000/- was unauthorised 
‘ as none of the estimates had been technically 
sanctioned or administratively approved. The 
Finance Secretary also took up the matter on 
April 19, 1955, and asked the Chief Engineer 
to investigate into the serious irregularities 
and to tighten up the procedure in order to 
stop the leakage or waste of public money. 
Another letter was issued on April 19, 1955, 
by way of reminder, which contained a sug 
gestion for vesting the Landscape Architect 
with powers of Sub-divisional Officer in his 
field of work. The Finance Secretary also ad- 
dressed a letter dated September 7, 1955, 
suggesting the delegation of some executive 
powers to the Landscape Architect and pro- 
viding him with the necessary staff so that he 
could take charge of the Horticulture sub- 
division. The Accountant General sent a let- 
ter to the State Government on September 9, 
1955, for sanctioning either an extension in 
the probationary period, or the confirmation 
of Bahl. He followed that up by another let- 
ter dated May 15, 1956, by way of a remin- 
der. 


6. Bahl has placed reliance on a note dated 
September 5, 1957 to show that the Secretary 
P. W. D. (B. & R.) had recommended his 
confirmation on the temporary post of Land- 
scape Architect “which was sanctioned till 
28-2-57,” and that the Public Works Minister 
had agreed to it but had inquired the date 
from which the confirmation was to take ef- 
fect. The case was however not submitted to 
him till November 15, 1956 when the Chief 
Engineer wrote that there was no necessity 
for the post and Bahl may be served with 
three months’ notice and reverted to the Agri- 
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culture Department. One S. Vohra took over 
as Secretary, Capital Project. In his note 
dated September 5, 1957, he referred to the 
Chief Engineer’s earlier suggestion that Bahl’s 
work may be watched during the extended 
period of six months probation up to June 14, 
1957 “as a last chance.” By-then the Superin- 
tending Engineer had written to the Chief 
Engineer that he was not impressed by Bahl’s 
behaviour towards his colleagues and he was 
not “needed for the post of Landscape 
Architect as the work is -being done by 
AA/SA or for execution of Landscape plans, 
in view of the defects of character that have 
repeatedly come to notice.” The Secretary 
recommended that Bahl’s services should be 
terminated and he may be sent back to his 
parent department. He suggested that that 
could be done by abolishing the post of 
Landscape Architect and that as Bahl was 
likely to get much lesser pay there, that mat- 
ter could be taken up separately with the 
Agriculture Department. It appears that the 
Estimates Committee of the Vidhan Sabha re- 
corded, a statement of Bahl on September 25, 
1957, to the effect that proper - thought had 
not been given to plantation of trees before 
he took over. Reference was made in the 
statement to M. S. Randhawa, Chairman of 
the Landscape Committee, and it was stated 
that while he might have knowledge of trees, 
that did not mean that he was an expert in 
landscaping. t 


7. Some adverse entries ‘were made about 
Bahl’s work, and he made a representation to 
the Chief Minister for expunging them on 
November 5, 1957: He specifically stated 
there that he had already submitted his ap- 
plication for appointment under the Govern- 
ment of India, and the Union Public Service 
Commission’ was likely to have his personal 
file in that connection. For that reason he 
asked for early action to expunge the remarks. 
The Minister concerned recorded a minute on 
February 11, 1958, saying that he had care- 
tully considered the representation of Bahl 
and pointing out that the previous two Minis- 
ters had given him good reports. He there- 
fore recommended to the Chief Minister that 
the adverse entries made against Bahl should 
be expunged and he should be confirmed on 
completion of his. period of probation. The 
Chief Minister recorded his minute ` dated 
February 18, 1958, agreeing with the Minis- 
ter but suggested that he may arrange to as- 
sign the requisite staff to the Landscape 
Architect so that his services may be fully 
utilised in the preparation and execution of 
landscape plans. Orders were issued on 
April 8, 1958, expunging the adverse remarks 
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against Bahl for the period April 1, 1955 to 
November 20, 1956. and December 15, 1956 
to March 81, 1957. That was followed by a 
minute of the Minister dated August 5, 1953, 
referring to his earlier note dated July 8. 198 
for confirmation of Bahl and asking for that 
file. He récorded another minute on August 
18,. 1958, to the effect that the post of Land- 
scape Architect was most essential and stating 
that Government had ordered .Bahl’s contr- 
mation and provision for staff to him. It was 
stated further that that order of the Govera- 
ment had still to be implemented. 

8. Bahl has invited our - attention to the 
Chief Engineer’s ‘draft for the ` abolition of 
the post of Landscape Architect, which ie 
sent to Randhawa on -September 20, 1988, 
and to the note of the Secretary dated Octo- 
ber 16, 1958, that the Committee had come 
to the conclusion that the post.of Landscape 
Architect may be abolished with immedicte 
effect. The Committee had met under the 
chairmanship of the Minister and he recordad 
his sanction to that proposal on October 19, 
1958. The Secretary prepared a note on Octo- 
ber 22, 1958, accordingly, stating that Behl 
should be reverted to his parent departmeat. 
He also recommended that the earlier ` deci- 
sion to expunge the adverse entries frem 
Bahl’s service record should be reviewed and 
those entries :allowed to stand. The Minis-er 
dgreed with that recommendation on October 
24/28, 1958. The Chief Minister passed an 
order on September 29, 1958, that it would 
not look proper to modify the orders already 
passed by the previous Minister about 2x- 
punging the remarks with which he kad 
agreed. He however agreed to Bahl’s rever- 
sion to his parent department with immediate 
effect. Orders were accordingly issued for his 
reversion, and it is not in dispute that he 
stood reverted on November 4, 1958, to -he 
Agriculture Department. 


9. Bahl felt aggrieved and filed a writ pəti- 
tion in the Punjab High Court on May 27, 
1959. It was traversed by the State Govern- 
ment, and a learned single Judge of the H gh 
Court dismissed it on’ September 7, 1961; 
leaving the parties to bear their own costs. 
Bahl preferred an appeal, but it was dismissed 
by the High Court on May 27, 1963. A certi- 
ficate was however issued by the High Ccurt 
for appeal to this Court. It was heard bv a 
Bench of three Judges and was dismissed on 
February 2, 1972. Bahl filed an application 
for review of that judgment but it was Jis- 


missed on April 16, 1978. He filed another 


review petition and it was dismissed on July 
99, 1974. It was restored by this Court’s order 
dated September 30, 1974, and a notice vas 
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issued to the respondent to show cause. why 
the review petition should not be granted. 
The matter was then taken up on October 27, 
1975, when the Court allowed the . review 
petition and directed that appeal to be listed 
for hearing. It is in these circumstances that 
this appeal has come up for hearing once 
again. > f ‘ 


10. The arguments - which have been ad- 
vanced by the appellant relate to mala fides, 
and it will be desirable to refer to the allega- 
tion in that respect in the writ petition. 
He has alleged that “by his good and 
honest work” he had incurred the “displea- 
sure of his senior officers who from the very 
beginning were averse to his being brought 
over as Landscape Architect.” He has further 
alleged that “his senior officers were not happy 
with him” and the order for the abolition 
of the post of Landscape Architect was pass- 
ed and he was reverted to his. parent depart- 
ment “mala fide, the result of inordinate has- 
tility of the High Officers of the respondent 
who had not taken kindly to the petitioner, 
and who did not like that the petitioner 
should hold the post of Landscape Architect.” 
This has been reiterated by alleging that the 
post was abolished “solely by the desire to 
remove the petitioner.” It would thus appear 
that the allegations regarding mala fides or 
bad faith were quite vague and indefinite, 
and did not contain any such detail as could 
enable the other party to answer them ad- 
equately. Even so, we have examined the 
arguments ‘of the appellant with reference to 
the evidence on the record. 


11. It has been argued that although the 
appellant was appointed as Landscape Archi- 
tect on a temporary basis in the Capital 
Project, Punjab, on May 24, 1952, he was not 
allowed to join that post when he reported 
for duty at Chandigarh on June 80, 1953, and 
had to rejoin his post with the Government 
of India on September 30, 1958. This has 
been cited by the appellant as the first and 
the clearest instance of bad faith on the part 
of the State Government, and he has tried 
to trace his subsequent misfortune from that 
initial episode. We have gone through the 
order of appointment dated May 24, 1952, 
and we find that it was categorically stated in 
paragraph 4 that if the appellant found the 
terms of his appointment acceptable, he 
should report for duty to the Senior Archi- 
tect, Capital Project, Simla, “not later than 
June 30, 1959.” That was reiterated in the 
subsequent letter of June, 28, 1952. But as 
will appear from. the reply of the - respon- 
dents, the’ appellant did not join the post on 
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the appointed date and asked for extension of 
the joining time. That was allowed up to 
November, 1952, but the appellant returned 
to India only in January, 1958. He did not 
care to join his post and raised the question 
of higher pay. He was allowed further ex- 
tension in the joining time up to May 21, 
1958, with the clear stipulation that if he did 
not do so his appointment would be consider- 
ed as cancelled. He did not join even then, 
and again raised the question of higher pay. 
The State Government could not therefore be 
blamed if it took the view that the offer of 
appointment was not open to him when he 
wanted to take over charge on June 80, 1953, 
after a lapse of one year from the date of the 
appointment, and appointed H. S. Dhinsa as 
Landscape Architect. An attempt has been 
made to argue that Dhinsa was a favourite of 
the Government and that was the motive for 
preventing the appellant from joining the 
post; but that is easily disproved by the fur- 
ther fact that the Government displaced H. S. 
Dhinsa and asked the Public Service Com- 
mission soon after, on April 22, 1954, to re- 
cruit a suitable officer, for the post. Nothing 
could therefore possibly tum on the appel- 
Jant’s discomfiture in missing the first ap- 
pointment for, as has been shown, he him- 
self was to blame for it. 


12. It has next been argued that after the 
appellant was selected for appointment as 
Landscape Architect by the Public Service 
Commission and took charge on November 6, 
1954, the post was abolished prematurely, 
out of malice, simply because the authorities 
concerned wanted to terminate his services 
somehow. The appellant tried to contend that 
the post of Landscape Architect was meant 
to continue even after November 1958 be- 
cause of the provision in the budget estimates 
for the year 1958-59. The contention is futile 
because the appellant has himself admitted 
in paragraph 18 of the writ petition that the 
-post was extended up to February 28, 1958 
and the end of March 1958 and “after that 
the post was extended monthly.” It has fur- 
ther been stated that the extension continued 
up to November 4, 1958. There is therefore no 
force in the argument that the post was abo- 
lished prematurely for, as has been held by 
the High Court, it was merely allowed to 
lapse on the expiry of its extended term on 
November 4, 1958. 

18. The appellant has tried to argue that 
the abolition of the post was a device to re- 
move him and to punish him, and he has 
tried to support his argument by a reference 
to this Court’s decision in State of Haryana 
v. Das Raj, (1976) 2 SCR 1084: (AIR 1976 
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SC 1199) with the further contention that 
the abolition was without reason or justifica- 
tion. The Punjab Government has dealt with 
this point ia paragraphs 15-17 of its reply 
and has referred to the appellant’s inability 
to ‘get along with his subordinates and 
colleagues as well as with the senior officers, 
and his habit of proceeding on leave without 
prior sanction during the plantation season. 
Reference has also been made to the fact 
that his post was temporary all through. It 
has been pointed out that the question of the 
continuation of the post was referred to a 
Special Committee consisting of the Minister 
for Public Works, M. S. Randhawa and Sa- 
roop Krishna, Secretary to the Government 
(Capital Project). It has been stated that the 
Committee arrived at the ‘conclusion that the 
post of Landscape Architect was no longer 
necessary and decided to abolish it for that 
reason, The matter was in fact referred to the 
Cadre Committee which also made a similar 
recommendation. The order abolishing the 
post is on the record, and it shows that the 
reason for abolishing the post was that al- 
most all the plans which were needed for the 
project had been prepared and the Chief 
Engineer’s organisation could have no diffi- 
culty in carrying on the outstanding work of 
only Rs. 1.66 lakhs. It cannot therefore be 
said that the post was abolished without rea- 
son or justification, with the intention of get- 
ting rid of the appellant somehow and the 
appellant cannot find any support from the 
decision in Das Raj Sangar’s case (supra). 


14. An ancillary argument has been raised 
that the abolition of the post was in violation 
of the Rules of Business of the State Govern- 
ment according to which a post carrying a 
salary of Rs. 800/- per mensem or more 
could be abolished only by the Council of 
Ministers, While examining the argument, 
the trial court took notice of the fact that it 
was not raised in the writ petition, and exa- 
mined the relevant government files for satis- 
fying itself that the final order was passed 
by the Minister concerned and the Chief 
Minister. It has also to be remembered that 
this was not really a case of abolition of the 
post of Landscape Architect for, as has been 
stated, it was sanctioned up to November 4, 
1958, and was allowed to lapse thereafter. 

15. The appellant has tried to argue that 
his discontinuance on the post of Landscapa 
Architect was due to personal reasons be- 
cause the Chief Engineer and the Superin- 
tending Engineer were displeased with him 
for pointing out certain irregularities in in- 
curring expenditure even though it was his 
duty to do so for he might otherwise have 
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been held responsible for them. We have 
made a reference to the developments tha: 
took place in this connection when the ap- 
pellant sent a letter on December 17, 1954, 
reporting that certain references were ur 
traceable and liabilities had been incurred 
under verbal orders or without authority in- 
volving considerable amounts and expressing 
his inability to submit the statements with- 
out examining the matter. But that could not 
have created any hostility against him be- 
cause a recommendation was all the sama 
made for his confirmation by the Secretary 
concerned as mentioned, in the copy of tha 
note dated September 5, 1957 filed by the 
appellant. Moreover, while the controversy 
regarding the alleged unauthorised expend:~ 
ture was raised on December 17, 1954, the 
decision to revert the appellant was taken 
after some four years on October 29, 1958, 
and we are not persuaded that there is any 
force in the argument that the appellants 
alleged exposure of irregularities in the ex- 
penditure led to an adverse decision against 
him after such a long time, It is also sign- 
ficant that it is not the appellant’s case thet 
any adverse remark was entered in his con- 
dential report before April 1, 1956. Thet 
would not have been so if the senior officers 
were against him and wanted to run him 
down because he had made an allegation re- 
garding the irregularities in incurring the er- 
penditure. 


16. The appellant has in this connection 
invited our attention to his statement before 
the Estimates Committee of the Punjab Legis- 
lature in which he pointed out the defects in 
the earlier planning and management, with 
particular reference to M. S. Randhawa who 
was Chairman of the Landscape Committee. 
The appellant stated there that while Ram 
dhawa may have knowledge of trees, that did 
. not mean that he was an expert in Jandscap- 
ing. It has been urged before us that it wes 
that statement which proved the appellants 
undoing, and he was thrown out by Randhe- 
wa's influence. There is however no force in 
this argument also because the adverse entries 
against him related to the period April 1, 
1956 to April 28, 1956 and Nov. 15, 1956 to 
March 81, 1957, whereas the Estimates Cor- 
mittee met in September, 1957. ‘The other 
argument that the Chief Engineer went to 
the extent of preparing the memorandun 
for the abolition of the post of Landscaps 
Architect at the behest of Randhawa who was 
then Additional Secretary, Government cf 
India, New Delhi, and was not serving tha 
Punjab Government, and that it was sent 
for his approval on September 20, 1958 befora 
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circulation, is also of no consequence because 
he was, all the same, a member of the Capi- 
tal Project Committee while serving the Gov- 
ernment of India. He was therefore directly 
concerned with the matter and there was 
nothing wrong in consulting him before send- 
ing the memorandum for circulation to the 
other officers concerned. In fact, as has been 
stated, it came up for consideration before a 
Committee under the chairmanship of the 
Minister, and there is nothing on the record 
to show that there was bad faith on the 
part of the members of the Committee in- 
cluding M. S. Randhawa in arriving at a 
decision on October 16, 1958, that the post 
shall be abolished. Saroop Krishna was the 


_ Secretary concerned, and the appellant has 


not found it possible to urge anything against 
him. He has also not found any fault with 
the Minister under whose chairmanship. the 
Committee met and took the decision which 
proved the appellant's undoing. We are 
therefore unable to think that the decision 
was brought about by bad faith. 


17. The appellant has argued further that 
the order abolishing the post of Landscape 
Architect was illegal as it denied him the 
benefit of three months’ notice for termina- 
tion of his appointment in terms of para- 
graph 5 of the notification which was issued 
by the Public Service Commission inviting 
applications for the post. Reference in this 
connection has been made to a Secretariat 
note dated September 5, 1957. There is no 
force in this argument because no such term 
was specified in the letter of temporary ap- 
pointment dated October 21, 1954. Moreover 
it was specified in the notification of the Pub- 
lic Service Commission that the post was 
temporary up to February 28, 1955 but was 
likely to continue thereafter. So if the term 
of the post was to expire on November 4, 
1958, to the appellant’s knowledge, he could 
not possibly claim that he should have been 
given three months’ notice all the same as 
he was fully aware of his precarious tenure 
from month to month. 


18. The appellant has tried to argue that 


. the post of Landscape Architect was not con- 


tinued after November 4, 1958, because the 
Chief Engineer wanted to recruit Hardayal 
Singh Johal on that post later on. It has 
been pointed out that it was for that purpose 
that the qualifications of the post were reduc- 
ed to M. Sc. (Agriculture) as Johal did not 
possess any higher qualification, This argu- 


ment is again futile because while the post 


of Landscape Architect was allowed to lapse 
on November 4, 1958, it has heen admitted 
before us by the appellant that Hardayal 
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Singh Johal assumed charge as Executive 

Engineer (Horticulture) . in January 

1968. The intervening period of 10 years is 

sufficient to show that there was no ulterior 

poe of the nature suggested by the appel- 
t. 


19. Then it has been argued that it was 
out of malice that confidential reports on the 
appellants work were obtained from R. N. 
Dogra, Principal, Punjab Engineering College 
by a letter dated March 11, 1958 for the 
period April 1, 1955 to March 81, 1956, and 
a similar report was obtained from P. L. 
Verma by a letter dated April 9, 1958, for 
the period November 6, 1954 and March 81, 
1955. The argument is of no consequence 
because it is not unusual, or out of the way, 
for the department concerned to complete 
the record by asking for missing reports from 
officers who were in a position to supply 
them and had not retired. At any rate, if it 
had been the intention to run down the ap- 
pellant, R. N. Dogra or P. L.. Verma would 
not have missed the opportunity of entering 
the adverse reports at the appropriate time. 


20. It is also the grievance of the appel- 
lant that although he had become quite 
senior in his parent department (Agriculture), 
he was reverted to a non-gazetted post in 
the scale of Rs. 100-300 which virtually 
amounted to the termination of the services. 
It has further been argued that even if it had 
been decided to discontinue the post of Land- 
scape Architect, there was no reason why he 
should not have been retained on the post 
of S. D. O. (Horticulture), Here again, the 
argument loses sight of the fact that the 
order which the Chief Minister had made was 
that the appellant should be reverted to his 
parent department, and if the appellant had 
cared to join there, it would have been open 
to him to make a representation for his ap- 
pointment on a proper post with due regard 
to his seniority and service record. If he did 
not do so, and stayed away from his parent 
department, it is not open to him to argue 
that he was not given a proper post there. 
While doing so the appellant could lay a 
claim to the post of S. D. O. (Horticulture) 
if it belonged to his parent department, and 
if that was not so, there could be no justifi- 
cation for his asking for appointment to that 
post. 

21. Considerable reliance has been placed 
by the appellant on the Chief Minister’s 
minute dated February 18, 1958, on the 
Minister's recommendation dated February 
11. 1958. The Minister stated in his minute 
that he considered that the “adverse entries 
made against him (Bahl) should be expunged 
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and he should be confirmed on the comple- 
tion of his probation”. That led to the follow- 
ing order of the Chief Minister dated Febru- 
ary 18, 1958,— 

“I agree with R. M. but he may kindly ` 

arrange to assign requisite staff to the Land- 
scape Architect so that his services may be 
fully utilised by the Capital Project Admin- 
istration in the preparation and execution of 
Landscape Plans.” 
The appellant could justifiably argue that 
what the Chief Minister had agreed to was 
not only the expunction of the adverse en- 
tries, but also the Minister’s proposal for his 
confirmation, and that an order should have 
been issued accordingly. But the fact remains 
that order was not issued for his confirma 
tion and, on the other hand, when the Min- 
ister concerned sent the case back to the 
Chief Minister on October 24/28, 1958, with’ 
the proposal to review the earlier decision 
for expunction of the adverse entries, and to 
abolish the post of Landscape Architect and 
to revert the appellant to his parent depart- 
ment, the Chief Minister passed the follow: 
ing order on October 29, 1958,— 


“It would not look proper to modify the 

orders already passed by the previous Min- 
ister about expunging of the remarks, and 
agreed to by me. I agree regarding reversion 
of Shri Bahal to his parent Dept. with imme 
diate effect.” 
It is therefore quite clear that after the 
matter had been examined further in consulta- 
tion with the officers concerned, the Chief 
Minister modified his earlier order dated 
February 18, 1958 and passed an order for 
the appellant’s immediate reversion to his 
parent department. It was therefore permis- 
sible for the department to issue orders ac- 
cordingly. At any rate, the earlier order of 
the Chief Minister dated October 18, 1958 
could not give rise to any right in favour of 
the appellant as it was not expressed in the 
name of the Governor as required by Arti- 
cle 166 of the Constitution and was not com” 
municated to the appellant. As has been held 
by this Court in Bachittar Singh v. State of 
Punjab, (1962) Supp (8) SCR 713 : (ATR 1963 
SC 895) it was only a provisional order which 
was open to reconsideration by the Chief 
Minister and did not bind anyone. Nothing 
could therefore turn onthe Chief Minister’s 
order dated February 18, 1958, when it was 
specifically rescinded by his subsequent order 
dated October 29, 1958. There could in fact 
be no question of appellant’s confirmation as 
Landscape Architect as it was a temporary 
post all through until it was allowed to lapse 
on November 4, 1958. f 
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22. The appellant has invited our atten 
tion to some developments which took place 
after he demitted office on November 4 
1958. He has pointed out that the Govern- 
ment reversed the earlier order expunging the 
adverse entries by the subsequent ordez 
dated December 18, 1958, and it has beem 
argued that this was enough to prove bad 
faith. Our attention has in this connection 
been invited to the Deputy Secretary’s nots 
dated August 28, 1959, that there was no ex 
planation for reversing the earlier order. Tha 
respondents have pointed out that the Gov- 
ernment re-examined the matter and reversed 
the earlier decision because of subsequent 
developments. But even if it were assumed 
that there was no justification for restoring 
the remarks which had once been expungec, 
that could not establish bad faith in issuing 
the order for the appellant’s reversion as # 
had been passed much earlier. 


28. It appears that the appellant made a 
representation to the Governor of Punjab o2 
April 22, 1959, and he has reproduced tha 
Governor’s minute dated July 17, 1959 there- 
on in his petition of appeal to this Court. Wa 
have gone through the minute and it shows 
that the Governor has expressed himself 
strongly in favour of the appellant. All ths 
same, he realised that he was unable ta do 

. anything for him; and it has not been urged 
before us that the Governor was in a pos: 
tion to order the appellant’s reinstatement o2 
the post of Landseape Architect. 


24, It would thus appear that althouga 
the appellant has based his case almost er- 
tirely on mala fides, he has not succeeded ia 
proving the allegation. As has been statec, 
he did not furnish the necessary particulars 
for the allegation, so that it was not obliga 
tory for the respondents to deal with it ia 
details in their reply. Even as the allegation 
stood, what the appellant had to prove was 
inot malice in its legal sense, for that was 
‘not his case. He had therefore to prove mals 
animus indicating that the respondent Stats 
‘of Punjab was actuated either by spite or illwid 
against him or by indirect or improper motives, 
‘but no such particulars were furnished by 
him. The appellant could also not establish 
lack of bona fides either by proving that his 
reversion was ordered for a collateral purpos3 
and not for the ostensible purpose of abolish- 
ing an unnecessary post, or by proving that 
the ostensible purpose of abolishing the post 
was so unconvincing and absurd as to lack 
bona fides in the circumstances of the case. 


- Both the direct and circumstantial evidence, 
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as well as the respondent’s admission and the 
surrounding circumstances of the case, were 
admissible to establish lack of bona fides, or 
bad faith, but the fact remains that, for 
reasons already stated, he has not succeeded 


` in proving the allegation, As has been held 


by this Court in S. Pratap Singh v. State of 
Punjab, (1964) 4 SCR 738 at p. 741; (AIR 
1964 SC 72 at p. 82) it is for the person 
seeking to invalidate an order to establish 
the charge of bad faith. It has to be remem: - 
bered that such a charge may be made easily 
or without a sense of responsibility, and 
that is why it is necessary for Courts to exa 
mine it with care and attention. As the ap- 
pellant failed in establishing his case, we find 
nothing wrong with the impugned judgment 
of the High’ Court dated May 27, 1963, and 
the appeal is dismissed. In the circumstances 
of the case, the parties-are left to bear their 
own. costs. 


25. Before parting with the case we will 
like to say that even though the appellant has 
not succeeded in establishing mala fides or 
bad faith on the part of the respondent State 
of Punjab, it is apparent that he was a highly 
qualified "Landscape Architect and there is 
nothing on the record to show that he lacked 
integrity. The Governor has made strong ob- 
servations in his favour in his minute dated 
July 17, 1959, and we think it is desirable 
that the government or governments concern- 
ed should make a lump sum. payment to him 
in addition to any terminal benefit he might 
have received already, so that he may be 
able to find some solace now that he has 
attained the age of superannuation and can- 
not look out for fresh employment, I+ may 
also be mentioned that the appellant made 
applications for the production of some re- 
cord by the State Government, but we were 
satisfied, while hearing the arguments, that 
the State Governments had placed whatever 
record was available with them for the dis- 
posal of this appeal and the appellant cannot 
have any legitimate grievance on that ac- 
count. So far as we are concerned, we have 
not found any difficulty in disposing of this 
appeal on the basis of the material on the 
record. 


Appeal dismissed. 
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Y. V. CHANDRACHUD, C. J. 
R. S. SARKARIA, N. L. UNTWALIA, 
O. CHINNAPPA REDDY AND 
A. P. SEN, Jj. 
B. L. Goel, Appellant v, State of Uttar 
Pradesh and others, Respondents. 


Civil Appeal No. 911 of 1978, D/- 17-10- 
978. 


Constitution of India, Arts. 235 and 16 — 
U. P. Higher Judicial Service Rules (1953), 
Rr. 28, 20 — Confirmation — Determination 
of seniority —- Notification of State Govern- 
ment D/- 19-38-1975 and of High Court 
dated 22-7-1977 fixing dates of confirmation 
and determining the relative seniority of 
District and - Sessions Judge —~- Validity of. 
W. P. No. 1283 of 1976, D/- 12-12-1977 
(All), Reversed. 


The appellant B, a District and Sessions 
Judge, was promoted as officiating Civil and 
Sessions Judge in July 1960, while Respon- 
dents 8, 4 and 5 joined the service as Civil 
and Sessions Judges on probation, about six 
years later in May/June 1966. The appel- 
lant was promoted to the senior grade as 
officiating District and Sessions Judge about 
one year prior to the respondent’s promotion 
to that grade. It was also clear from the 
record that the State Government created 
(by conversion of the existing temporary 
posts/courts) 22 permanent posts/courts of 
Civil and Sessions Judges, under G. O. 
No. 870/7-1-508, dated 19-6-1971 with effect 
from 1-1-1969. Later on, by another Govern- 
ment Order dated 3-3-1978, in modification 
of the earlier notification, the creation of the 
aforesaid 22 permanent posts was given effect 
from 1-4-1966. By the impugned Govern- 
‘ment Notification of March 19, 1975, against 
12 of those 22 posts, twelve promoted offi- 
cers shown at Serial Nos. 24 to 35 were con- 
firmed with effect from 1-4-1966. Against 
the next 8 of those 22 posts, respondents 3, 
4 and 5 were confirmed with effect from 
81-5-1968, 27-5-1968 and 1-6-1968. 


Against the remaining seven promoted offi- 
cers, including the Appellant, were confirmed 
with effect from January 1, 1969. The first 
` proviso to Rule 8 of 1958 Rules which pro- 
vided for a quota of 25% for direct recruit- 
ment and 75 per cent for promotion, was 


*(Writ Petn. No. 1288 of 1976, D/- 12-12 
1977 (All) (LB).) 
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specifically declared void by the Supreme 
Court in 1966. That void Rule, being non- 
existent, was not available for the purpose 
of confirmation ete. On July 22, 1977, the 
High Court in exercise of its powers under 
Article 235 of the Constitution, issued a Noti- 
fication confirming certain officers as District 
and Sessions Judges in order of seniority 
from the dates and in the vacancies shown 
against their names. The appellant was shown 
at Serial No. 38 and respondents 8, 4 and § 
at Serial Nos. 30, 31 and 82, respectively. 
While the appellant’s date of confirmation was 
mentioned as May 18, 1978, respondents 3,4 
and 5 were shown as confirmed with effect 
from August 25, 1972. 


Held that the Government Notification 
dated March 19, 1975 and the High Court 
notification dated 22-7-1977 could not be 
sustained. It could.not be appreciated why 
the appellant like 12 other promoted officers, 
was not confirmed with effect from April 1, 
1966, when he was continuously working as 
officiating Civil and Sessions Judge from July, 
1960. (Paras 12, 19, 20, 21, 24 to 26) 


In- the case of promoted officers, the main 
criteria to be considered for their confirma- 
tion are: : 

(i) Availability of a substantive vacancy/ 
post, i 


(ii) Suitability for the post. 
In the case of the appellant, a substantive 
‘post was available to him with effect from 
April 1, 1966, when respondents 3, 4 and 5 
had not even been appointed, on probation 
or otherwise, to the service. By that date, 
April 1, 1966 he had put in service as offi- 
ciating Civil and Sessions Judge for a period 
of 5 years and 9 months, approximately. 
There is nothing on record to suggest that by 
or on April 1, 1966, he was not found suitable 
for confirmation. It could not be said that 
in not allocating 1-4-1966 to the appellant ag 
the date of his confirmation, the Government 
were acting according to any intelligible dif- 
ferentia or reasonable principle. Nor is any 
principle justifying a differential treatment to 
the appellant, in the matter of fixing the 
date of his confirmation, discernible from 
the impugned Notification dated March 19, 
1975, itself. (Paras 22, 23) 


The same comments apply mutatis mutan- 

` dis to the impugned Notification, dated July 
22, 1977, issued by the High Court. More- 
over, once it is found that the Notification 
dated March 19, 1975 cannot be sustained 
the foundation for fixing dates of confirmation 
and determining relative seniority of District 
and Sessions Judges will also crumble. W. P, 
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No. 1288 of 1976, D/- 12-12-1977 (All), Re 
versed, (Para 25) 


Anno: AIR Comm. Const. of India, (2nd 
Edn.), Art. 285, N. 11; Art. 16, N, 8, 


Cases Referred: Chronological | Paras 
AIR 1977 SC 2051: 1977 Lab IC 1867 l£, 

13 
AIR 1976 SC 1482 : 1976 Lab IC 1009 14, 


3 
AIR 1966 SC 1987 : 1966 All LJ 778 4, 23 


M/s. R. K. Garg, V. J. Francis, Madaa 
Mohan and D. K. Garg, Advocates, for Ap- 
pellant; Mr. G. N. Dikshit, Sr. Advocate (Mz. 
O. P, Rana, Advocate with him). (for Nos. 1 
and 2), Mr. S. N. Andley, Sr. Advocate (M/s. 
B. P. Maheswari and Suresh Sethi, Advocates 
with him), (for Nos. 3 and 5) and Mr. Yogesh- 
war Prasad, Sr. Advocate (Mrs. Rani Chhabra 
and Miss Meera Bali, Advocates with him), 
(for No. 4), for Respondents; M/s. P. C. 
Bhartari and R. P. Kathuria, Advocates (B. 5. 
Yadav and others), for Intervener. 

SARKARIA, J. :— This appeal by special 
leave is directed against a judgment dated 
December 12, 1977 of the High Court ef 
Allahabad. 


2. The appellant herein, Shri B. L. Goel, 
is a District and Sessions Judge and as such 
a Member of U. P. Higher Judicial Service. 
The sanctioned permanent strength of the 
Higher Judicial Service was 82. It comprised 
(i) 87 posts of District and Sessions Judgss 
and (ii) 45 Civil and Sessions Judges including 
five posts of leave reserves. The service incli- 
des substantive posts as well as temporacy 
posts. The appointments to posts of Civil aad 
Sessions Judges are made from two sources: 

(a) By promotion from the members of the 
U: P. Civil Service (Judicial Branch); and 

(b) By direct recruitment after consultation 
with the Court (Vide Rule 5). 

Under Rules 13 and 17 of the U. P. Higker 
Judicial Service Rules 1958 (hereinafter -e- 
ferred to as the 1953 Rules) waiting lists were 
to be prepared of the persons found fit ‘or 
promotion or appointment to the higher ser- 
vice. Rule 19 provided that the Govercor 
shall, on receipt from the Court of the weit- 
ing lists prepared under Rules 18 and 17 
make appointment to the service on the 3¢ 
currence of substantive vacancies. Para Z of 
Rule 19 provided that the Governor could 
make appointments in temporary or officiat- 
ing vacancies of the persons who were elgi 
ble for appointment by promotion and whose 
names were borne on the waiting list in force 
prepared under Rule 13. Rule 21 fixed the 
period of probation for direct recruits at two 
years. Rule 22 provided that the probation 
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could be extended for a specific period. On 
satisfactory completion of his period of pro- 
bation, a direct recruit was entitled to be 
confirmed. No period of probation was fixed 
in the case of promotees. Rule 20, which is 
being impugned, originally, ran as follows:— 

“20. Seniority.— Subject to the provisions 
of Rule 31 seniority in each of the twa 
classes of posts in the Services shall be deter 
mined by the date of confirmation in that 
class of post; 


Provided that if in any class of the post, 
two or more persons are confirmed on the 
same date, their seniority will be determined 
according to the order in which their con- 
firmation has been notified: 

Provided further that in the case of direct 
recruits, their inter se seniority will be fixed 
in thé same order in which their names ap- 
pear in the list prepared by the Selection 
Committee under Rule 17.” 


. Rule 28 dealt with ‘confirmation, It provid- 


ed: 


“23. Confirmation.— (1) A probationer shall 
be confirmed in his appointment at the end 
of his period of probation or at the end of 
the extended period of probation, if the Gov- 
ernor, after consultation with the Court, is 
satisfied that he is fit for confirmation. 

(2) All confirmations under this rule shall 
be notified in the Official Gazette.” 


8. The appellant was appointed to the 
U. P. Civil Service (Judicial Branch) on 
September 13, 1948 on the basis of a com: 
petitive examination held by the U. P. Pub 
lic Service Commission. He was posted as 
Civil Judge in the same service in January 
1955. He was appointed by promotion as an 
officiating Civil and Sessions Judge in U. P. 
Higher Judicial Service in July 1960. Respon- 


“dents 8, 4 and 5 are direct recruits. They 


were appointed on probation as Civil and 
Sessions Judges and joined the service on 
May 81, 1966, May 27, 1966 and June 1, 1966 
respectively. 

4. The constitutional validity of the 1958 
Rules providing for appointment to U. P. 
Higher Judicial Service first came up for con- 
sideration before this Court in 1966, in Chan- 


' dra Mohan v. State of U.' P., AIR 1966 SC 


1987, wherein it was held that the 1958 
Rules providing for recruitment of District 
Judges, particularly Rules 5, 8, 18, 17 and - 
19 of the U. P. Higher Judicial Service Rules 
1953, were invalid as they contravened the 
mandate of Article 233 (1), and that conse 
quently, the appointments of persons ap- 
pointed under those Rules including the ap- 
pellant and respondents 8, 4 and 5 to the 
U. P. Higher Judicial Service were unconsti- 


` 
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tutional and invalid. The appointments of 
persons appointed under the 1953 Rules, in- 
cluding the appellant and respondents 8, 4 
and 5 were, however, validated by the Con- 
stitution (Twentieth Amendment) Act, 1964, 
which inserted Article 233-A in the Constitu- 
tion. 

5. By a notification dated March 81, 1969 
the Governor confirmed respondents 8, 4 and 
5 as Civil and Sessions Judges with effect from 


May 81, 1966, May 27,1966 and June 1, . 


1966, respectively. Again, by a Notification 
dated May 81, 1969 they were confirmed 
with effect from the same dates. These Noti- 
fications were superseded by Notification 
dated July 19, 1974. The dates of confirma- 
tion of the respondents, however, remained 
unchanged. This notification was cancelled by 
Government notification dated August 26, 
1974. 


6. The Government by its Order (G. O. 
No. 870/7-AI-508) dated June 19, 1971, 
created by conversion of the existing tem- 
porary posts, 22 permanent posts of Civil and 
Sessions Judges with effect from June 1, 1969, 
for absorbing the promoted officers, who had 
been continuously officiating as Civil and 
Sessions Judges for more than three years. 

7. Subsequently, by its G. O. No. 2698/ 
VII-A-Niaya/508/70, the Government in par- 
tial modification of its G. O., dated June 19, 
1971, directed that the creation of 22 perma- 
nent "posts of Civil and Sessions Judges shall 
have effect from April 1, 1966. This Notifica- 
tion shows that all these posts/courts con- 
tinuously existed on temporary basis from dit- 
ferent dates ranging between July 22, 1949 
to August 8, 1962. 

8. Consequent upon the creation of 22 per- 
manent posts with effect from April 1, 1966, 
the Governor on March 19, 1975, issued a 
Notification in supersession of the earlier 
ones, 


9. Although all the 22 permanent posts 
created with effect from April 1, 1966 ac- 
cording to the Government Notification were 
meant for absorption of promotees only, three 
of those posts were given to the three direct 
recruits, respondents 8, 4 and 5 (S/Shri R. C. 
Bajpai, Rikheshwari Prasad and Behari ji 
Das) who were shown as confirmed with ef- 
fect from May 81, 1968, May 27, 1968 and 
June 1, 1968, respectively, the dates on which 
they completed their two years’ probation. 
Against 12 of those posts, 12 promotees were 

confirmed as District and Sessions Judges 
with effect from April 1, 1966. The appellant 
was not one of those 12 promotees who were 
so confirmed although he had been con- 
finuously officiating as Civil and Sessions 


B, L. Goel v. State of U. P, (Sarkaria J.) 


ALR 


Judge since July 1960 and the direct recruits/ 
Respondents 3, 4 and 5 were appointed to 
that cadre about six years later. The appel- 
lant was, however, shown along with others 
as confirmed with effect from January 1, 
1969, 

10. The appellant was appointed as offi- 
ciating District and Sessions Judge under 
Government Notification dated January 9, 
1974 with the rider that the seniority would 
be determined later on. This Notification was 
cancelled by Notification dated July 17, 1974 
whereby the appellant was confirmed on the 
post of District and Sessions Judge with ef- 
fect from February 1, 1978. 


Ll. Respondents 3, 4 and 5 were appoint- 
ed as District and Sessions Judges and con- 
firmed as such by a Government Notification 
dated January 9, 1974. These Notifications 
were cancelled and replaced by fresh Notifi- 
cations from time to time. The last Notifica- 
tion issued by the State Government con- 
firming the appellant and respondents 8, 4 
and 5 as District and Sessions Judges is of 
March 19, 1975. Under this Notification, the 
appellant was confirmed with effect from 
February 1, 1978, while respondents 38, 4 
and 5 were confirmed with effect from July 
16, 1972, August 8, 1972 and August 25, 
1975, respectively. 


12. On July 22, 1977, the High Court in 
exercise of its powers under Article 235 of 
the Constitution, issued a Notification con- 
firming certain officers as District and Sessions 
Judges in order of seniority from the dates 
and in the vacancies shown against their 
names. The appellant was shown at Serial 
No. 38 and respondents 8, 4 and 5 at Serial 
Nos. 80, 81 and 82, respectively. While the 
appellant’s date of confirmation was mention- 
ed as May 18, 1978, respondents 8, 4 and 5 
were shown as confirmed with effect from 
August 25, 1972. 


18. The appellant challenged the validity 
of all the Notifications issued by the State 
Government relating to his confirmation as 
also of respondents 8, 4 and 5 on the post of 
Civil and Sessions Judge as well as on the 
post of District and Sessions Judge by a writ 
petition under Article 226 on these grounds: 
(1) That these orders were discriminatory and 
therefore, violative of Articles 14 and 16 of the 
Constitution; and (2) that the Governor had no 
power to confirm Civil and Sessions Judges 
and District Judges, as the same power being 
a part of ‘control’, vested exclusively in the 
High Court under Article 235. 

(3) The appellant also (by amending his 
writ petition) impugned the validity of Noti- 
fication No. 670 dated July 22, 1977 issued 
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by the High Court during the pendency cf 
the writ petition. 

(4) It was also contended on the authority 
of this Court in (S. B. Patwardhan v. State cf 
Maharashtra, AIR 1977 SC 2051) that tha 
tule requiring determination of the seniority 
to be governed by the date of confirmation 
is unconstitutional as it made seniority deper- 
dent upon the fortuitous circumstances cf 
confirmation, and where a cadre consists d 
both permanent and temporary employees, 
the date of confirmation cannot be an intell- 
gible criterion for determining seniority cs 
between direct recruits and promotees, 


14. The High Court has, however, taken 
the view that Patwardhan’s case (supra) -s 
not attracted to the facts of the instant case 
because in the case of U, P, Higher Judicial 
Service, the matter stands concluded by tke 
decision of this Court in Chandra Mohar’s 
case, AIR 1976 SC 1482 wherein it was he'd 
that it is open to the competent authority to 
determine the seniority in accordance with 
Rule 20 sans the second proviso, suppl- 
mented by any other valid principles or rules, 
After an elaborate discussion, the High Court 
concluded : “The Notification dated 17th July 
1974 and’ Notification dated 19th March, 
1975 issued by the Governor confirming the 
petitioner and the opposite parties 3, 4 and 5, 
are invalid and ultra vires inasmuch as the 
power to confirm on the post of District 
Judge vests in the High Court and not in 
the Governor. The Notification of the Hizh 
Court, dated 22nd July, 1977, however, 
meets the situation and fills up the lacuna to 
a certain extent. This Notification has bæn 
issued by the High Court in exercise of its 
powers under Article 285 of the Consti-u- 
tion. ......The said Notification of the Hich 
Court also mentions the respective dates frem 
which they stood confirmed. These dates are 
not founded on proper criteria and it appears 
that they were not properly fixed. Henze, 
that part of the said Notification of the H-gh 
Court cannot be’ sustained. Their dates of 
confirmation shall have to be redetermired 
by the High Court.” 


15. In the result, the High Court partly al- 
lowed the writ petition and quashed ‘he 
aforesaid Notifications dated July 17, 1974 
and July 22, 1977, so far as they relate to 
the dates of confirmation of the petitioner 
and the opposite parties 8, 4 and 5. A direc- 
tion was given to the High Court in its ad- 
ministrative side, to redetermine the dates of 
their confirmation as District and Sessions 
Judges and their inter se seniority “in accerd- 
ance with Rule 20 sans the second proviso 
of tha U. P. Higher Judicial Service Rules, 
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1958 supplemented by any other valid princi- 
ples or rules”. 

16. The main contentions raised by Shri 
R. K. Garg, appearing on behalf of the ap- 
pellant, are: 


(1) Rules 20 and 28 of the 1958 Rules, 
which make determination of seniority wholly 
dependent upon the fortuitous circumstance 
of confirmation offend Articles 14 and 15 of 
the Constitution. {It is submitted that earlier 
in Civil Appeal 1703 of 1969 decided on 
April 19, 1976, (reported in AIR 1976 SC 
1482) he was obliged to give up the plea be- 
cause fundamental rights were then under 
suspension and the broader protection of Arti- 
cle 14 was not available to him). Reliance has 
been placed on Patwardhan’s case (ibid) 
(AIR 1977 SC 2051). 


(2) (a) In the impugned Notifications, dates 
of confirmations have been fixed arbitrarily 
in a manner which unduly favours the direct 
recruits (respondents 3, 4 and 5) and singles 
out the appellant-promotee for unfavourable 
treatment, notwithstanding the fact that he 


- was promoted as Civil and Sessions Judge 


about 6 years prior to the recruitment of Res- 
pondents 8, 4 and 5 to the same cadre, and 
had also been promoted to the senior grade 
of the Service as District and Sessions Judge, 
one year prior to the promotion of these res- 
pondents to that grade. 


The High Court has not properly constru- 
ed the observation in this Court's decision 
dated April 19, 1976 in C. A. 1703 of 1969, 
(reported in AIR 1976 SC 1482) to the effect, 
that the seniority was to be determined “in 
accordance with Rule 20 sans the second pro- 
viso of the U. P. Higher Judicial Service 
Rules, 1958, supplemented by any other valid 
principles or rules”. In that observation the 
indication was. clear that the confirmationg 
were not to be arbitrarily made but in ac 
cordance with valid and fair criteria which 
would ensure that its consequences did not 
offend Articles 14 and 16. One of these cri- 
teria would be the length of continuous ser 
vice in the cadre of the Higher Judicial Ser 
vice. Indeed, new Rules of 1975 adopt this - 
as the governing criterion for fixation of inter 
se seniority in the service. According to Mr. 
Garg, this criterion based as it was on a princi» 
ple of fairplay, could be validly imported into. 
the truncated Rule 20 of 1958 Rules, in ac- 
cordance with the broad observation of this 
Court in its decision in C. A. 1708 of 1969: 
(reported in AIR 1976 SC -1482). 

(b) In any case, the Government had while 
creating 22 permanant posts with effect from 
April, 1966, (by conversion of the existing 
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temporary posts held by promotees into per- 
manent ones) as per Notifications (G. O, 
No. 870/7-A1-503 and G. O. No. 2093/VII- 
A-Niya/508/70) declared it as a matter of 
policy that all these posts are being created 
for permanent absorption of promotees who 
have been continuously working against tem- 
porary posts in an officiating capacity for 
more than three years. Respondents 8, 4 and 
5 had not even been appointed (on proba 
tion) to the service on April 1, 1966. They 
entered the service on May 81, 1966, May 
21, 1966 and June 1, 1966; while on April 1, 
1966, or even on the date of respondents’ 
entry into service, the appellant had put in 
about six years’ continuous service as officiat- 
ing Civil and Sessions Judge. Thus, both as a 
matter of declared policy and fair principle, 
the appellant could not be denied confirma- 
tion with effect from April 1, 1966, against 
one of those 22 posts, and none of the res- 
pondents could be confirmed against any of 
those 22 posts which had been made perma- 
nent for the purpose of absorbing promotees 
who had put in officiating service for a period 
of more than three years, Stress has been 
laid on the fact that apart from greater 
length of service, the appellant has an excel- 
lant, unblemished record of service. In the 
circumstances, therefore, the confirmation of 
the appellant with effect from a date later 
than those assigned to Respondents 3, 4 and 
5 is unfair, arbitrary, and discriminatory. 


17. As against this, Shri Andley, learned 
Counsel for Respondents 3, 4 and 5 submits 
that the Respondents should be deemed to 
have been appointed to the service in 1964, 
when they were selected for appointment to 
the Service by the Select Committee of the 
High Court and were recommended for ap- 
pointment to the Government. The Respon- 
dents, it is submitted, would have been ap- 
pointed to the service and joined it in 1964, 
but for the fact that Chander Mohan etc. in 
the writ proceedings obtained an interim 
order from the Court, restraining the Govern- 
ment from giving effect to their appointments, 
and it was only on the vacation of that “stay” 
order in 1966, the respondents could join 
duty, which they did in May and June 1966. 
The delay in joining the service being not 
due to any fault on the part of the Respon- 
dents, for the purpose of confirmation and 
determination of seniority, it would be but 
fair to take the date of their appointment as 
the date on which they were selected by the 
Selection Committee in 1964 for recruitment 
to the service. If no stay order issued by the 
Court had intervened, the Respondents would 
have been entitled to be confirmed on com- 
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pletion of their two years’ probation in 1966, 

long before a substantive vacancy could be- 

come available to the appellant. It is pointed 

out while these direct recruits were, as usual, 

appointed against substantive vacancies, on 

probation, the appellant and other promotees 

like him were appointed against temporary 

posts on officiating basis only, and they (pro- 

motees) could claim confirmation only when 

substantive vacancies/posts became. available 

to them. It is further argued that the intend- 

ment of Rule 8 of the 1958 Rules was that 

25 per cent of the vacancies in U. P. Higher 

Judicial Service should be filled by direct re- 

cruitment, and this, according to the learned 

Counsel implies that confirmations of direct 

recruits and promotees at any given time 

should ‘also be made in the ratio of 1:3 by 

rotation. It is urged that when the matter is 
considered from this angle, the en bloc con- 
firmation of 12 promotees with effect from 
April 1, 1966 followed by the confirmation of 
the three direct recruits (respondents 3, 4 
and 5) with effect from May 80, 1968, May 

27, 1968 and June 1968, was neither impro- 

per, nor arbitrary, Learned Counsel further 

maintains that equities are wholly on the side 

of respondents 8, 4 and 5 who are not (sie) 
younger than the appellant, and this should 
also be taken into account as a factor in their 
favour. 


18. The last but luke-warm contention of 
Shri Andley is that it is not clearly borne 
out by the record that the 22 temporary posts, 
converted into permanent ones with effect 
from April 1, 1966, were created for the 
purpose of absorbing the promotees only. 


19. We do not think it necessary to decide 
the question with regard to the constitutional 
validity of Rules 20 and 28, because this ap- 
peal can be disposed of on the second 
ground urged by Shri Garg. Before dealing 
with that contention, it is necessary to have 
a clear picture of its factual premises. There 
is no dispute that the appellant was promoted 
as officiating Civil and Sessions Judge in July 
1960, while Respondents 8, 4 and 5 joined 
the service as Civil and Sessions Judges on 
probation, about six years later in May/June, 
1966. We are unable to accept Shri Andley’s 
argument that the date of the Respondent’s 
entry into service should be assumed as the 
date in 1964, when the Selection Committee 
selected them for appointment. There is no 
warrant for importing such a fiction. The 

„stark fact remains that respondents 8, 4 and 5 
joined the service in May/June, 1966. 

20. It is further an wuncontroverted fact 
that the appellant was promoted to the senior 
grade as officiating District and Sessions 
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Judge about one year prior to the respon- 
ident’s promotion to that grade. It is furtaer 
iclear from the record (vide Paragraph 6 (g) 
of the affidavit of Shri Radhika Raman, Under 
‘Secretary to the Government of Uttar Era- 
desh; Annexure IV A to the Rejoinder Affida- 
wit of Respondents S and 5 filed in the High 
Court | as also the copies of the Notifications 
filed by the appellant in this Court) that the 
‘State Government created (by conversion of 
the existing temporary posts/courts) 22 per- 
‘manent posts/courts of Civil and Sessions 
Judges, under G. O. No. 870/7-1-503, dated 
19-6-1971 with effect from 1-1-1969. Leter 
on, by another Government Order No. 2693/ 
‘VII/A-Nyay/508/70 dated 8-8-1978, in modi- 
fication of the earlier notification, the creation 
‘of the aforesaid 22 permanent posts was given 
effect from 1-4-1966, By the impugned Gov- 
ernment Notification of March 19, 1€75, 
against 12 of those 22 posts, twelve promot- 
ed officers shown at Serial Nos. 24 to 35 
were confirmed with effect from 1-4-1966. 
Against the next 8 of those 22 posts, respon- 
dents 8, 4 and 5 were confirmed with effect 
from 81-5-68, 27-5-68 and 1-6-68. Aga:nst 
the remaining seven promoted officers, in- 
cluding the appellant, were confirmed vith 
effect from January 1, 1969. The first pro- 
viso to Rule 8 of 1958 Rules which provided 
for a quota of 25% for direct recruitment 
and 75% for promotion, was specifieal- 
ly declared void by this Court in 
Chander Mohan’s case decided i in 1966 : (AIR 
1966 SC 1987). That void Rule, being nda- 
existent, was not available for the purpose of 
confirmation ete, 
















al. After considering the entire mate-ial 
on record and hearing the Counsel for -he 
parties, including Shri Dikshit appearing for 
the State, we are unable to appreciate, why 
the appellant like 12 other promoted cfi- 
cers, was not confirmed with effect from 
April 1, 1966, when he was continuously 
working as officiating Civil and Sessions 
Judge from July, 1960. 

22. In the case of promoted officers, che 
main criteria to be considered for their confir- 
mation are: 

(i) Availability of a substantive vacancy/ 
post. 

(ii) Suitability for the post. 

23. Here, in the case of the appellant a 
substantive post was available to him with əf- 
fect from April 1, 1966, when respondents 8, 
4 and 5 had not even been appointed, on 
probation or otherwise, to the service. By 
that date, April 1, 1966 he had put in serv-ce 
as officiating Civil and Sessions Judge for a 
period of 5 years and 9 menths, approvimately. 
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There is nothing on record to suggest 
that by or on April 1, 1966, he was not found 
suitable for confirmation. Why was he, then, 
not accorded the same treatment in the mat- 
ter of fixing the date of his confirmation as 
had been meted out to twelve promoted off- 
cers who were confirmed with effect from 
April 1, 1966 P Shri Dikshit has not béen able 
to satisfy us that in not allocating 1-4-1966 
to the appellant as the date of his confirma- 
tion, the Government were acting according 
to any intelligible differentia or reasonable 
principle. Nor is any principle justifying a 
differential treatment to the appellant, in the 
matter of fixing the date of his confirmation, 
discernible from the impugned Notification 
dated March 19, 1975, itself. 

24. We are therefore, of opinion that this 
Government Notification dated March 19, 
1975 cannot, as it stands, be sustained and 
needs reconsideration. 

25. The same comments apply mutatis 
mutandis to the impugned Notification, dated] 
July 22, 1977, issued by the High Court. 
Moreover, once it is found that the Notifica- 
tion dated March 19, 1975 cannot be sus-; 
tained, the foundation for fixing dates off 
confirmation and determining relative senio- 
rity of District and Sessions Judges will also 
crumble. 








26. Accordingly, we allow this appeal, set 
aside the impugned Notifications dated Marchi 
19, 1975 and July 22, 1977 in so far as they 
fix the dates of confirmation of the appellant 
vis-a-vis Respondents 8, 4 and 5, both in the 
junior and senior grade of the U. P, Higher 
Judicial service. The High Court shall consi- 
der the matter afresh and refix and readjust 
in the exercise of its powers under Article 235 
of the Constitution, the dates of the confirma- 
tion of the appellant and the said respondents, 
at first, in the grade of Civil and Sessions 
Judges, and then in the grade of District and 
Sessions Judges, in accordance with law. 
There will be no order as to costs in this 
Court. 

Appeal allowed. 
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= 1978 LAB. I, C. 1772 
(From: Bombay) 
V. R. KRISHNA IYER, P. S. KATLASAM 
AND A. D. KOSHAL, JJ. 

Jalan Trading Co. (P) Ltd., and others, 
Appellants v. D. M. Aney and another, Res- 
pondents, 

P ie Appeal No. 594 of 1971, D/- 16-11- 
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Payment of Bonus Act (21 ef 1965), Sec- 
tion 10 — Payment of minimum bonus irres- 
pective of profit or no profit — Provision not 
ultra vires Arts. 19 (1) (g) and 301 — Im- 
plements Directive Principles of State policy 
under Arts. 89 and 43 and therefore not wun- 
reasonable. (Constitution of India Arts. 19 
(1) (g), 801, 802, 89 and 43). 


Section 10 of the Payment of Bonus Act is 
not ultra vires Arts. 19 (1) (g) and 801 of 
the Constitution. The restriction imposed by 
the Bonus Act in compelling the employer to 
pay the statutory minimum bonus even in 
years where there has been a loss sustained 
by the management is reasonable or in pub- 
lic interest within the meaning of Arts. 19 (6) 
and 802. What is reasonable depends on a 
variety of circumstances, but what is import- 
ant is that the Directive Principles of State 
Policy in Part. IV of the Constitution are fun- 
damental to governance of the country. 
Therefore, what is directed as State Policy by 
the founding fathers of the Constitution can- 
not be regarded as unreasonable or contrary 
to public interest even in the context of Arti- 
cles 19 or 802. It follows that payment of 
bonus, being in implementation of Arts. 39 
and 48 of the Constitution, is reasonable. 
Decision of Bombay High Court Affirmed. 

(Para 2) 


Anno: AIR Manual (8rd Edn.), Payment 
of Bonus Act, S. 10, N. 1; AIR Comm. Const, 
of India (2nd Edn.), Art. 19, N. 80., Art. 89, 
N. 1A; Art. 48, N. 1; Art. 801, N 5; Art 302, 
N. 8. 

(Section 10 of the Payment of Bonus Act 
was earlier declared by the Supreme Court 


as not violative of Arts. 14 and 81 of the 


Constitution. (See AIR 1967 SC 691).. 
. Ed.) 

"JUDGMENT :— The short and only point, 
draped as a constitutional issue, urged before 
us, after having been repelled by the Bom- 
bay High Court against whose judgment this 
appeal is filed by certificate, is as to whether 
Section 10 of the Bonus Act is ultra vires of 
Article 19 (1) (g) and Article 801 of the Con- 
stitution, 

2. We are satisfied that the restriction im- 
‚posed by the Bonus Act in compelling the 
{employer to pay the statutory minimum 
{bonus even in years where there has been a 
jloss sustained by the management is reason- 
able: or in public interest within the meaning 
of Articles 19 (6) and 302. What is reason- 
able depends on a variety of circumstances, 
but what is important is that the Directive 
\ Principles of State Policy in Part IV of the 
{Constitution are fundamental to the govern- 
tance of the country. Therefore, what is 
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directed as State Policy by the founding 
fathers of the Constitution cannot be regard- 
ed as unreasonable or contrary to public in- 
terest even in the context of Art. 19 or 802. 
It follows that payment of bonus, being in 
implementation of Articles 89 and 48 of the 
Constitution, is. reasonable. We agree with 
the High Court and dismiss the appeal with 
costs quantified at Rs. 2,000/-. The costs be 
paid to respondent No. 2. 

Appeal dismissed. 
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S. MURTAZA FAZAL ALI AND 
P. N, SHINGHAL, JJ. 

K. M. Mani ete, Appellants v, P, J. 
Antony and others ete., Respondents, 

Civil Appeals Nos, 99 and 79 of 1978, 
D/- 12-9-1978. 

(A) Representation of the People Act 
(43 of 1951), S. 83 — Election petition— 
Contents of —- Allegations of corrupt 
practice — Vagueness —- Held on facts 
that argument regarding vagueness was 
an afterthought — No prejudice caus 
to defendant — Argument rejected. 

(Para 10) 

Anno : AIR Manual (3rd Edn.) Rep 
of the People Act: (1951), S. 83, N, 1. 

(B) Representation of the People Act 
(43 of 1951), S. 83 (1), Proviso — Con- 
duct of Election Rules 1961, R., 94-A and 
Form 25 — Verification of election peti- 
tion — Averments that statements made 
were true to his “information”  suffici- 
ent, 

The law in this respect is contained 
in the proviso to S., 83 (1} which re- 
quires that the affidavit shall be in the 
“prescribed form”, A cross reference to 
R. 94A and Form 25 of the Conduct of 
Elections Rules, 1961, shows that it. is 
enough for the election petitioner to say 
that the statements made in the relevant 
paragraphs were true to his “informa= 
tion”, AIR 1974 SC 1957, Relied on, 

(Para 11) 

Anno: AIR Manual (3rd Edn.) Rep, of 
the People Act (1951), S. 83, N. 5. 

(C) Representation of the People Act 
(43 of 1951), S. 83 — Election petitions 
— Contents of — Allegations of corrupt 
practice — They must be considered as 
a whole. 

The election of the returned candidate 
appellant was challenged on the ground 
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that he was guilty of corrupt practice in 
taking assistance of police officer J in 
convening a meeting of Bishops and 
priests .of catholic faith for furtherance 
of prospects, It was argued that the al- 
legation regarding the commission of the 
corrupt practice under sub-sec, (7) of 
S. 123 was merely to. the effect that J 
went to Palai at the instance of the p- 
pellant to assist the “convening” of the 
meeting of the Bishops and priests “or 
the furtherance of the appellant's pro- 
spects in the election, and that the faur- 
ther averment in para. 5 that J “actual- 
ly addressed” the meeting exhorting 
those present to work for the victory of 
the appellant, was not at the instance of 
the appellant and he was therefore not 
responsible for it even on the basis of 
the averment made in the election peti~ 
tion, 

Held, that the argument could not be 
entertained, (Para 11) 


Firstly, it was not the appellant’s case 
fn the written statement, or during -zhe 
course of the trial, that the allegat:on 
against him was limited to J’s assistance 
in “convening” the meeting at the Bi- 
Shop’s house and did not extend to his 
exhortation to those present to work for 
the appellant’s victory in the election, 
and the argument has been made up 
subsequently, The appellant cannot 
therefore be heard to say for the first 
time in appeal that he is not answerazle 
for what J is alleged to have said at zhe 
meeting and that the case against lim 
should stand or fall on the basis of the 
limited allegation that he lent his ass-st- 
ance to the convening of the meeting at 
the Bishop’s house, Secondly, it is ne- 
eessary, for the purpose of appreciatng 
an argument of this nature bearing on 
the contents, nature and extent of an al- 
legation regarding the commission of a 
corrupt practice, to read the allegation 
as a whole, and not to disjoint it, or to 
tear a line here or a line there, from 
the context, If this test is applied to 
the averment in paragraph 5 of the ebec- 
tion petition, it will be quite clear that 
the paragraph taken as a whole relates 
to the allegation regarding the commis- 


sion of the corrupt practice under sub» > 


section (7) of Section 123 of the Act 
in obtaining or procuring the assistance 
of J not only for convening the meet- 
ing of the Bishops and the priests for 
the furtherance of the prospects of the 
appellant in the election but also his 
addressing that meeting and exhorting 
those present to work for that purpose. 
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The mere fact that the allegation regard- 
ing addressing the meeting and exhort- 
ing the audience is contained in a sepa- 
rate sentence, will not justify the 
argument that the allegation in para- 
graph was confined to “convening? the 
meeting and not to addressing it., l 
(Para 11) 
There is however justification for the 
argument of the appellant that the al- 
legation in para. 5 of the election peti- 
tion is confined to the commission of the 
corrupt practice by the candidate, and 
not by his agent or by any other person 
with ‘the consent of the candidate or his 
election agent. (Para 13) 
Anno: AIR Manual (8rd Edn.) Rep, of 
the People Act (1951), S, 83 N, 2, 


(D) Representation of the People Act 
(1951), Ss. 123 (7) and 83 — Corrupt 
practice ~- Obtaining assistance of po- 
lice officer — Transcript of speech of 
such police officer must be made avail- 
able to the Court. AIR 1978 NOC ane 
(Ker), Reversed, _ 


An allegation regarding the commis- 
sion of a corrupt practice at an election 
is a very serious matter not only for the 
candidate but for the public at large as 
it relates to the purity of the electoral 
process, Where therefore the allegation 
relates to the charge that a candidate 
obtained the assistance of a police offi- 
cer for the purpose of addressing a 
meeting on the eve of the poll and ex- 
horting those present to work for his 
victory, it is reasonable to expect that, 
wherever possible a transcript of his 
speech shall be made available to the 
Court in support of the allegation. Be- 
sides furnishing the precise material 
relating to the allegation to the election 
Court, it has the advantage of giving 
the respondent an opportunity of meet- 
ing a precise allegation, But it may be 
that this may not be possible in a given 
situation, In that case it will be reason- 
able and fair to expect that the election 
petitioner will produce a contemporane- 
ous record of the points that were made 
in the speech, or at least its substance. 

(Para 22} 

Further, even a police officer whose 
assistance has been prohibited under 
sub-section (7) of Section 123 of the Act, 
is nonetheless a citizen and an elector, 
and is entitled to have his own belief 
that a particular candidate would win, 
and to express that belief, without lend- 
ing an impression that it was meant to 
assist him in the election in any man- 
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ner. Thus it would be open to object 
_if such police officer had stated at the 
meeting that it was necessary for the 
benefit of the Christian community that 
persons like returned candidate should 
win and become a Minister to save 
them from the rigour of the Land Re- 
forms Act, (Para 23) 

In the instant case, in making the ap- 
pellant’s mere presence at the meeting 
a basis of the finding against him, the 
trial court committed an obvious error 
of law which by itself is sufficient to 
vitiate it, AIR 1978 NOC 216 (Ker), 
Reversed, (Para 38) 


Anno: AIR Manual (3rd Edn.) Rep, of 
the People Act (1951), S. 83 N. 6, S. 123 
N. 29. 


Cases Referred : Chronological Paras 


AIR 1976 SC 1187: (1976) 3 SCR 335 40 
AIR 1974 SC 1957 : (1972) 3 SCR mi 
1 


AIR 1969 SC 692: (1969) 2 SCR ers 
j 4 


AIR 1969 SC 1201 : (1069) 3 SCR 603 4¢ 
AIR 1964 SC 1366 40 
AIR 1960 SC 200 . 40 


Mr. A. K, Sen and Dr. Y, S. Chitaley 
Sr. Advocates (M/s. P, Surendran, J. B. 
Dadachanji and K. J, Johan, Advocates, 
for J. B. D. & Co., M/s, C. K, Srivashan~ 
ker Panicker, T. R. Raman Pillai and 
Manjul Kumar, Advocates with them) 
ün C. A. No, 99 of 1978) and Dr, Y. S. 
Chitaley, Sr. Advocate (Miss P, Nambiar 
and Mr, A. S. Nambiar, Advocates with 
him) in C, A. No. 79 of 1978, for Appel- 
lants; Mr, P, Govindan Nair, Sr. Advo- 
cate (Mr. N, Sudhakaran, Advocate 
Mathew Zachariah and Mrs, Baby Kri- 
shnan, Advocates with him) (for No. 1), 
for Respondents, in both Appeals. 

SHINGHAL, J.:— These two appeals 
are directed against two orders of the 
Kerala High Court dated Dec. 21, 1977, 
in the election petition of respondent 
P. J. Antony, an elector of the Palai con- 
stituency (No. 94) of Kerala Legislative 
Assembly, P. J. Antony challenged the 
election of K. M. Mani in the general 
election of 1977 and prayed for a decla- 
ration that the other candidate N, C. 
Joseph, respondent No. 2, had been duly 
elected in that election. The High Court 
held that K. M. Mani “obtained and pro- 
cured the services” of Joseph Thomas, a 
police officer, “in furtherance of the pro- 
spects of his election”, and a corrupt 
practice was committed under sub-s, (7) 
of S. 123 of the Representation of the 
People Act, 1951, hereinafter referred to 
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as the Act, It therefore declared K. M, 
Mani’s election from the constituency to 
be void, with costs, but rejected the 
prayer for directing N, C. Joseph to have 
been elected. It made a separate order 
the same day naming K, M, Mani and 
Joseph Thomas as the persons who wera 
guilty of the corrupt practice, While 
K. M, Mani has filed appeal No, 99 of 
1978 and will hereafter be referred to. 
as the appellant, Joseph Thomas has fil~ 
ed appeal No, 79 of 1978, 


2. Polling at the election was held 
on March 19, 1977, and the result was 
declared on March 20, The appellant 
obtained 39,664 votes, N, C. Joseph who 
was the nearest rival at the elec- 
tion, obtained 24,807 votes and the other 
defeated candidate Joseph Cheriyan ob= 
tained 521 votes, 


3. The appellant was a Roman Cae 
tholic and was working as the Finance 
Minister of the Kerala Government at 
the time of the election, He was the 
candidate of the Kerala Congress, which 
had entered into some sort of an elece 
tion alliance with some other parties, 
N. C. Joseph, who was also a Roman 
Catholic, was an independent candidate, 
The contest was thus between Roman 
Catholics. 


4. The election of the appellant was 
challenged with the allegations that he 
had committed corrupt practices under 
sub-ss. (1), (2), (3), (4) and (7) of S. 123 
of the Act. But the election petitioner 
did not even allege the ground for the 
commission of any. corrupt practice un< 
der sub-s, (4) and did not press his case 
in regard to the commission of the cor= 
rupt practice under sub-sec, (3) of Sec- 
tion 123. It is also not in controversy 
that he did not find it possible to prova 
his allegations under sub-ss. (1) and (2) 
The trial court however found that the 
appellant had committed a corrupt prac- 
tice under sub-sec. (7) of S. 123 and, 
as has been stated, it named him and 
Joseph Thomas as the persons who had 
been proved at the trial to be guilty of 
that corrupt practice. We shall there- 
fore confine ourselves to the question 
whether that corrupt practice was com- 
mitted by the appellant and Joseph Tho- 
mas. In doing so we shall refer only to 
the pleadings and the evidence relating 
zo it. 

5. It was alleged in the election pe- 
tition that a meeting of the priests of 
the various parishes of the Roman Ca- 
tholic Church within the area of the 
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Palai constituency and “certain other 
leaders of the Catholic Community” wa 
convened at the Bishop’s house, Palai, on 
March 12, 1977, at 8 pm. which was 
presided over by the Bishop and was 
attended and addressed by Joseph Tho- 
mas who was an officer of the Indian 
Police Service and was posted as City 
Police Commissioner, Trivandrum. As 
the entire allegation in that respect has 
been stated in para, 5 of the election 
petition, it will be convenient to extract 
it here,— 


“5, The same meeting was attended 
and addressed by Shri Joseph Thomas, 
I. P. S$, City Police Commissioner Tri- 
vandrum, Addressing the meeting he 
exhorted the Parish Priests and leaders 
of Community assembled in that meət- 
ing to work for the success of Shri K. 
M. Mani 1st respondent “as it was in 
the interest of the Church and Commu- 
nity”, Shri Joseph Thomas went to 
Palai at the instance of lst respondent 
Minister or with his consent and knew- 
ledge to assist the convening of he 
meeting of the Bishop and Priests or 
the furtherance of the prospect of he 
victory of the ist respondent in ~he 
election, Shri Joseph Thomas actually 
addressed this meeting exhorting to work 
for the victory of .the Ist respondent. 
The said Joseph Thomas is a member of 
the Police Force and a Gazetted Officer, 
The said Police Officer is known for his 
antipathy towards the Opposition Par- 
ties. Obtaining or procuring his sere 
. vices for the furtherance of the pros- 
pects of the 1st respondent’s election is 
a corrupt practice falling within the mis- 
chief of S, 123 (7) of the Representat.on 
of the People Act, 1951.” 


6. The appellant filed a written stete- 
ment in which he traversed the avar- 
ments in the election petition and, in 
regard to the allegation in para, 5, he 
set up the following defence, 


“This respondent denies the averments 
in para 5 of the petition, This respon- 
dent does not know whether Shri Joseph 
Thomas attended or addressed the meet- 
ing as alleged in para 5 of the election 
petition, This respondent is not aware 
of any exhortation having been made by 
Shri Joseph Thomas as alleged in para5 
of the petition, This respondent denies 
that Shri Joseph Thomas went to Palai at 
the instance ofthis respondent, He has not 
gone to Palai with this respondent’s con< 
sent and knowledge to assist the conv2n- 
ing of any meeting of Bishop and Priests 
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for furtherance of the prospect of the 
victory of this respondent in the elec- 
tion, This respondent is not aware as 
to whether Shri Joseph Thomas actual- 
ly addressed the said meeting exhorting 
to work for the victory of this respon- 
dent, This respondent is not aware of 
Shri Joseph Thomas having any anti- 
pathy towards the „opposition parties, 
This respondent has not obtained or pro- 
cured his services for furtherance of the 
prospects of this respondent’s election. 
This respondent is not guilty of any cor- 
rupt practice falling within the mischief 
of S, 123(7) of the Representation of 
the People Act.” 

A reply was filed by Joseph Chariyan 
substantially supporting the election pe~ 
tition, but it has no bearing on the case, 


7. The High Court framed three ra- 
ther general issues raising the questions: 
(1) whether the election petition was 
maintainable, (2) whether the election of 
the appellant was vitiated by all or any 
of the corrupt practices alleged in the 
petition, and (3) what costs and reliefs 
were admissible to the parties, 

8. The High Court found that the 
election petition was maintainable and 
that finding has not been challenged be- 
fore us except in regard to the vague 
ness of the pleading in para, 5. 


9. 
sion 


The allegations about the commis- 
of the corrupt practices were set 


,out in paras, 4, 5 and 6 of the election 


petition. Although the appellant speci» 
fically took the plea in his written 
statement that the averments in para- 
graphs 4 and 6 were vague, he did not 
take any such plea in regard to para 5. 
This shows that the allegation in para- 
graph 5, which constitutes the subject- 
matter of the present appeal, was not 
found to be vague and the appellant 
had no difficulty in setting out his de- 
fence thereto in para. 8 of his written 
statement, Realising that the appellant 
had not found it possible to raise any 
objection about the vagueness of the al< 
legation in para. 5, his learned counsel 
invited our attention to para, 11 of the 
written statement where it was stated 
that the “allegations in the petition as 
well as the affidavit are too vague to be 
accepted and acted upon” and that “the 
averments, in the petition and affidavit 
are purposely left vague with intent to 
fish out materials to fill up the lacuna.” 


10. A reading of the whole of para- 
graph 11 shows, however, that it was es- 
sentially meant for the purpose of showa 
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ing that the affidavit which had been 
filed along with the election petition did 
not conform to the requirements of the 
law, and could not be acted upon, and 
it was in that context that the afore- 
said averment was made about the va~ 
gueness of the allegations in the elec~ 
tion petition as well as the affidavit, But 
even if we were to correlate that aver- 
ment of para, 11 to the allegations in the 
election petition, we have no doubt that 
it could’ be said to relate only to the 
allegations in paras. 4 and 6 of the elec- 
tion petition regarding the commission 
of corrupt practices under sub-ss, (2), 
(3) and (1) of S. 123 of the Act which, 
as has been stated, have not been rais- 
ed for consideration in these appeals, 
There is therefore justification for the 
argument of learned counsel for the res- 
pondent that the argument regarding the 
vagueness of the allegation in para. 5 
of the election petition is an afterthought 
and should be rejected as it has, at any 
rate, not been shown that it has prejudic- 
d the defence, 


11. It has also been argued that the 
election petition has not been properly 
verified as it has not been stated which 
of the averments in paragraphs 3 to 6 
were true ‘according to the information 
received by the petitioner’ and which 
were ‘believed’ by him to be true, Our 
attention has in this connection been in- 
vited to a judgment of this Court in 
Virendra Kumar Saklecha v. Jagjiwan, 
(1972) 3 SCR 955: (ATR 1974 SC 195'7), 
We find that the only objection which 
was taken in the written statement 
(paragraph 11). was that the “affidavit fil- 
ed along with the petition (was) not in 
conformity with the requirements of 
law”. The law in that respect is con- 
tained in the proviso to S. 83 (1) which 
requires that the affidavit shall be in 
the ‘prescribed form’, A cross reference 
to R. 94A and Form 25 of the Conduct 
of Election Rules, 1961, show that it 
was enough for the election petitioner to 
say that the statements made in the re- 
levant paragraphs (3 to 6) were true to 
his ‘information’ and that is what he has 
done. The decision in Saklecha turned 
on the Rules of the High Court, but no 
breach of any rule of the Kerala High 
Court has been brought to our notice. 


12. It has then been argued that the 
.allegation regarding the commission of 
the corrupt practice under sub-sec. (7) 
of S. 123 was merely to the effect that 
Joseph Thomas went to Palai at the in- 
stance of the appellant to assist the 
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‘convening’ of the meeting of the Bishop 
and priests for the furtherance of the 
appellant’s prospects in the election, and 
that the further averment in paragraph 5 
that Joseph Thomas ‘actually addressed’ 
the meeting exhorting those present to 
work for the victory of the appellant, 
was not at the instance of the appellant 
and he was therefore not responsible for 
it even on the basis of the averment 
made in the election petition, We ara 
unable to uphold this argument for two 
reasons, Firstly, it was not the appel- 
lant’s case in the written statement, or 
during the course of the trial, that the 
allegation against him was limited to 
Joseph Thomas’s assistance in ‘conven~ 
ing’ the meeting at the Bishop's housa 
and did not extend to his exhortation to 
those present to work for the appellant’s 
victory in the election, and the argu« 
ment that has now been addressed has 
been made up subsequently. The appel- 
lant cannot therefore be heard to say 
for the first time in this appeal that ha 
is not answerable for what Joseph Tho- 
mas is alleged to have said at the meet» 
ing and that the case against him should 
stand or fall on the basis of the limited 
allegation that he lent his assistance to 
the convening of the meeting at the Bi- 
shop’s house. Secondly, it is necessary, 
for the purpose of appreciating an argu~ 
ment of this nature bearing on the cons 


tents, nature and extent of an allega~ 
tion regarding the commission 
of a corrupt practice, to read 
the allegation as a whole, and 


not to disjoint it, or to tear a line 
here or a line there, from the context, 
If this test is applied to the averment in 
paragraph § of the election petition, it 
will be quite clear that the paragraph 
taken as a whole relates to the allegation 
regarding the commission of the corrupt 
practice under sub-sec, (7) of S. 123 of 
the Act in obtaining or procuring the as- 
sistance of Joseph Thomas not only for 
convening the meeting of the Bishop 
and the priests for the furtherance of the 
prospects of the appellant in the elec« 
tion but also his addressing that meet« 
ing and exhorting those present to work 
for that purpose. The mere fact that tha 
allegation regarding addressing the 
meeting and exhorting the audience is 
contained in a separate sentence, will 
not justify the argument that the allega- 
tion in paragraph 5 was confined to ‘con« 


vening’ the meeting and not to addres 
sing it, This is borne out by the senten= 
ces that precede and follow the allega" 
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tion about convening the meeting where 
it has clearly been stated that the police 
officer’s services were also obtained or 
procured for exhorting the priests ta 
work for the furtherance of the pras- 
pects of the appellant’s election. The 
allegation was therefore rightly taken 
in the trial court to mean that the as- 
sistance of Joseph Thomas was obtair.ed 
or procured both for convening and ad= 
dressing the meeting for the furtherance 
of the appéllant’s prospects at the el2c« 
tion. The proper way to examine a con< 
troversy like this is to consider the sub- 
stance of the allegation and not its mere 
form. It may be that a part of the alle« 
gation may be made in a separate sen~ 
tence or sentences, and it may also be 
that it may appear to be disjointed from 
the earlier allegation because of inar-is 
tie drafting, but it is the substance of 
the allegation which is material and not 
its mere form, It is equally necessary 
that the allegation should be read as a 
whole and construed properly so as ta 
understand its true ‘nature and content. 
On such an examination, we have no 
doubt that there is no force in the argu- 
ment that the allegation regarding the 
corrupt practice under sub-sec, (7) of 
S. 123 did not relate to the addressing 
of meeting by Joseph Thomas, 


13. There is however justification for _ 


the argument of the learned counsel for 
the appellant that the allegation in 
paragraph 5 of the election petition is 
confined to the commission of the corrupt 
practice by the candidate, namely, K. M, 
Mani, and not by his agent or- by any 
other person with the consent of K. M, 
Mani or his election agent. The use of 
the words ‘or with his consent and know- 
ledge’ are therefore of no consequeaca 
and it is in fact not disputed before us 
that the allegation is confined to the ob- 
taining or procuring of Joseph Thomas's 
assistance in convening and addressing 
the meeting at the Bishop’s house by tha 
appellant himself, 


14. Before examining the controversy 
on the merits, it will be convenient to 
make a mention of those facts which 
are not in controversy before us, It is 
thus not disputed now that a mee ing 
was called by Dr. Sebastian Vayalil 
(P.W. 2), Bishop of Palai Diocese, on 
March 12, 1977, at 8 pm. at his resi- 
dence. It was addressed by the Bishop 
and Joseph Thomas was present there. 
He was an officer belonging to the Indian 
Police Service and was posted as City 
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Commissioner of Police, Trivandrum, in 
those- days, so that he was a member of 
the police forces within the meaning of 
clause (dù of sub-see, (7) of S, 123 of the 
Act, 


15. It would be recalled that it was 
alleged, inter alia, in paragraph 5 of 
the election petition that Joseph Thomas 
went to Palai at the instance of the ap- 
pellant to assist the convening of tha 
meeting for furtherance of the appel- 
lant’s prospects in the election. The trial 
court however found that sufficient evi- 
dence was not available to substantiate 
the allegation, and it therefore proceed- 
ed to consider the question whether he 
addressed that meeting as alleged in 
the election petition, That finding of fact 
of the High Court is quite correct and 
has rightly not been challenged befora 
us, 


16. We shall therefore examine the 
evidence in regard to the other two alle~ 
gations that Joseph Thomas addressed 
the meeting at the instance of the appel- 
lant and exhorted those present to work 
for his victory in the election. In order 
to arrive at a decision, it will be conve- 
nient to examine why Joseph ‘Thomas 
went to Palai, why he visited the Bi- 
shop’s house and what exactly he said 
in the meeting there, 


17. It has been stated by Joseph Tho- 
mas, and has not been disputed befora 
us, that he was posted in those days ag 
City Commissioner of Police, Trivandrum, 
and no part of the Palai constituency 
fell within his jurisdiction. It is also not 
in controversy that his father was laid 
up with prolonged illness as an indoor 
patient in the hospital at Bharananganam 
at a distance of three miles from Palai 


‘where they belonged. Joseph Thomas’s 


statement that he was sent on duty, by 
a written order, to Cannanore, that -he 
took a half day’s casual leave on March 
12, 1977 on return to Ernakulam from 
Cannanore and went to Bharananganam 
hospital to meet his ailing father via 
Palai without stopping there and reach- 
ed the hospital at 2-30 p.m., has not 
been disproved by any evidence on the 
record, On the other hand, we find that 
Dr. Sebastian Vayalil (P.W. 2), the Bix 
shop of Palai, has also stated about the 
ilIness of the father of Joseph Thomas 
for the preceding two or three years. The 
Bishop was in a position to know about 
it because he has stated that Joseph 
Vattavayalil, father of Joseph Thomas, 
was the legal adviser of the Bishop’s 
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house, He has further stated that he 
actually asked Joseph Thomas how his 
father was, Nothing has been brought on 
the record to disprove the testimony of 
Joseph Thomas (P.W, 6) and Dr, Sebas- 
tian Vayalil (P.W. 2) in this respect. In 
fact as Joseph Thomas’s father was. suf- 
fering from a prolonged illness in the 
Bharananganam hospital, it was nothing 
unusual for his son Joseph Thomas to 
visit him off and on, and he cannot be 
blamed if he took the opportunity of his 
presence near Bharananganam to take 
leave of absence for a few hours and go 
and meet him. Nothing could therefore 
possibly. turn on the mere fact that 
Joseph Thomas was in Palai on March 
42, 1977. : 

18. The question which however aris- 
es for consideration is why Joseph 
Thomas went to the Bishop’s house at a 
time when a meeting was being held 
there at about 8 pm. An easy way of 
proving the allegation which had been 
made in this connection in the election 
petition was to establish that the meet- 
ing was convened at the instance of 
Joseph Thomas, but, as has been stated, 
the election petitioner failed to establish 
that this was so. The Bishop (P.W, 2) 
has in fact left us in no doubt that he 
himself decided to hold the meeting, and 
that the way from Bharananganam to 
Palai was by the road which lay in front 
of his house. Dr. Joseph Pallikkaparam~ 
bil (P.W. 7), who was the Auxiliary Bi- 
shop of Palai Diocese, has also stated 
that the decision to convene the meeting 
was taken by the Bishop, It was there- 
fore imperative for the election petition~ 
er to establish the remaining allegation 
that Joseph Thomas went to the Bishop’s 
house for the purpose of exhorting those 
present at the meeting to work for the 
appellant’s victory in the election and 
that he actually did so. 


19. Joseph Thomas (P.W. 6) has stat- 
ed that he left Bharananganam hospital 
at about 3-30 p.m. and went to the Bi~ 
foore house to see the Father Chancel- 
or Madathilparambil in connection with 
his suggestion regarding the marriage of 
the sister of a priest with his (Joseph 
Thomas’s) brother. He has stated fur- 
ther that he met the Bishop and the Fa- 
ther Chancellor together at about 3-45 
p.m, because the Father Chancellor lived 
in the same premises. He left there after 
4-15 p.m. for his house at Palai and re- 
turned to the Bishop’s house at about 
8 p.m. to inform Father Chancellor about 
his reaction regarding the proposal for 
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his brother’s marriage and there he 
learnt that he was in the dining room. 
He went there and found a number of 
persons, He met the Father Chancellor 
and returned soon after, We shall revert 
to Joseph Thomas’s talk in the Bishop’s 
house on that occasion, but we find it 
difficult to reach the conclusion that he 
went there for the purpose of exhorting 
the audience to work for the appellant’s 
success’ at the polls, It may be that Jo- 
seph Thomas’s statement about the pur- 
pose of his visit to the Bishop’s house is 
not very convincing, but it will not be 
possible for us to hold the appellant res- 
ponsible for it in the absence of any 
evidence to that effect on the record. 


20. Bishop Sebastian Vayalil (P.W. 2) 
at whose instance and at whose house 
the meeting was held, has stated the 
reason for holding it, Briefly stated, his 
version is that news item Ex, 1 appear- 
ed in the Indian Express on March 12, 
1977, stating that the Catholic Church 
was silent, and he received some anony- 
mous letters saying that he was against 
Mani, As some priests also thought that 
such a wrong impression had been 
created, he thought it necessary to call 
the aforesaid meeting to clarify that he 
was not against the appellant. This 
statement of the Bishop has been corro- 
borated by Father Joseph Chovvathu- 
kunnal (P.W. 7) who was the Auxiliary 
Bishop of the Diocese, We have there- 
fore no hesitation in holding that the 
meeting was held at the Bishop’s own 
initiative and for the purpose of making 
the clarification referred to by him. The 
Bishop has stated that he clarified that 
he was ‘not against Mani or any other! . 
candidate’, that the exercise of franchise 
was important and that all should use 
it prudently, His statement to that effect 
has not been shaken in  cross-examina~ 
tion and has not been disproved. 


21, It has been established by the evi- 
dence on record’ that Joseph Thomas was 
present after the meeting had com- 
menced and said something there, The 
question is what exactly did he say? 


22. An allegation regarding the com~ 
mission of a corrupt practice at an elec- 
tion is a very serious matter not only for 
the candidate but for the public at large 
as it relates to the purity of the electo- 
ral process. Where therefore the alle- 
gation relates to the charge that a can- 
didate obtained the assistance of a police 
officer for the purpose of addressing a 
meeting on the eve of the poll and ex- 


1979 


horting those present to work for his 
victory, it is reasonable to expect thai, 
wherever possible, a transcript of hbis 
speech shall be made available to th? 
Court in support of the allegation. 
sides furnishing the precise material re- 
lating to the allegation to the election 
Court, it has the advantage of giving the 
respondent an dpportunity of meeting a 
precise allegation. But it may be that 
this may not be possible in a given situa- 
tion, In that case it will be . reasonable 
and fair to expect that the election peti- 
tioner will produce a contemporaneous 
record of the points that were made in 
the speech, or at least its substance, Bui 
no such record has been made availabla 
in this case, Even a gist of what Joseph 
Thomas said at the meeting, has not been 
. stated in the election petition and tha 
election petitioner has contented himself 
by making the cryptic statement that 
Joseph Thomas “addressed this meeting 
exhorting to work for the victory of th? 
lst respondent”. That may well hava 
been the impression or the opinion of 
the election petitioner on hearing what 
others told him about the speech be- 
cause he was admittedly not present at 
the meeting. All the same, some other 
witnesses have been examined about, th? 
purport of the speech, and we shall exa- 
mine what they have stated. 


23. Dr. Sebastian Vayalil (P.W. 2, 
the Bishop who called the meeting in 
his house, has stated that Joseph Thomas 
spoke at the meeting after . his ows 
speech was over and several priests ‘had 
expressed their opinion. He said that tha 
Bishop had spoken about: document Ex. 1 
and the anonymous letters and thet 
“there is nothing much to fear’, Tha 
witness has further stated that Josep 
Thomas said that his belief was thet 
K. M. Mani will win, When he was asked 
whether Joseph Thomas said that for 
the benefit of migrated Christians who 
had lost their lands en account of tha 
Land Reforms Act, 1964, persons like 
Mani who loved the Christian commu 
nity should win and become a minister, 
the witness categorically stated that he 
“didn’t say anything like that”. When ha 
was asked further whether Joseph Tho- 
mas said that he was prepared to giv? 
up his uniform for the sake of Mani’s 
success, the witness stated that whet 
Joseph Thomas said was that “If it 8 
necessary I will give up my uniform and 
job.” When the witness was clearly ask- 
ed whether that was said for the sue 
‘ cess of the appellant, he replied that -h2 
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did not know what for. There is thus 
nothing in the statement of the Bishop, 
who was the prime mover of the meet- 
ing, to show that Joseph Thomas exhort- 
ed the audience to work for the victory 
of the appellant or rendered him any as- 
sistance for the furtherance of his pros- 
pects in that direction. Even a police offi- 
cer whose assistance has been prohibit- 
ed under sub-sec.- (7) of S, 123, of the 
Act, is nonetheless a citizen and an elec- 
tor, and is entitled to have his own 
belief that a particular candi- 
date would .win, and to express that be- 
lief, without lending an impression that 
it was meant to assist him in the elec- 
tion in any manner. It would have been 
open to objection if Joseph Thomas had 
stated at the meeting that it was neces- 
sary for the benefit of the Christian 
community that persons like Mani should 
win and become a Minister to save them 
from the rigour of the Land Reforms 
Act, but the Bishop has returned a cate- 
Sorical answer that Joseph Thomas did 
not. say any such thing. : 


24. The remaining part of the state- 
ment of the witness relates to Joseph 
Thomas’s statement that if it was neces- 
sary he would’ give up. his uniform and 
job, That question was asked of the wit- 
ness in the context of the appellant’s 
success in the election but, even so, his 
reply, as stated by the Bishop, cannot be 
said to be open to objection, According 
to him Joseph Thomas said that he would 
give up his uniform and job if that was 
necessary. That was a statement regard- 
ing his future course of action, and it 
shows that Joseph Thomas realised that 
without giving up his job it was not pos- 
sible. for him to assist the appellant in 
the election, When therefore Joseph Tho- 
mas was conscious of that limitation, it 
cannot be believed that ‘he would throw 
discretion to the winds and 
there launch an exhortation for the ap- 
pellant’s success at the polls. The fact 
that no such impression was created 
from what Joseph Thomas said at the 
meeting, will be clear from the Bishop’s 


answer that he did not know what for | 


the witness mentioned his willingness to 
give up his job when necessary. We have 
no reason to disbelieve the statement of 
the Bishop, and we are unable to take 
the view that it can be used for the put- 
pose of proving the alleged corrupt prac- 
tice of obtaining or procuring the assist- 
ance of the police officer for further- 
ance of the appellant’s prospects in the 
election. . l 





then and. 
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25. Charian J, Kappen (P.W. 3) is an- 
other witness in this connection, He has 
no doubt stated that the person who was 
mentioned as City Commissioner of 
Police spoke thrice and said that Mani’s 
“success was a necessity and that if only 
he won then it will be possible to ex- 
clude the estates planted with rubber 
after 1964 from the operation of the 
Land’ Ceiling Act. The witness has fut- 
ther stated that Joseph Thomas said that 
it was therefore their need that the ap- 
pellant should win and “therefore it does 
not matter if I lose my job and I came 
for this.” We find however that in all 
- these respects the statement of the wit- 
ness has been contradicted by the state- 
ment of Dr. Sebastian Vayalil (P.W. 2). 
' Thus the Bishop has not stated that 
Joseph ‘Thomas spoke thrice, and he has 
categorically stated that he did not say 
that Mani should win or that he should 
win for the benefit of the ‘migrated 
Christians with reference to the. Land 
Reforms Act, 1964. As. regards > Joseph 
Thomas’s offer to give up his job, the 
version of Dr. Sebastian Vayalil (P.W. 2) 
is substantially different from that of 
Cherian J. Kappan (P.W. 3), for while 
Cherian. J. Kappan (P.W: 3) has stated as 
if Joseph Thomas’ was prepared to lose 
his job then and there and had come to 
address the meeting because of the need 
for the appellant’s success, Dr. Sebastian 
Vayalil (P.W. 2) has merely said that he 
expressed a desire to give up his uniform 
and job if that became fhecessary in 
future, The overall statement of Cherian 
J. Kappan (P.W. 3) has been disproved 
by Dr. Sebastian Vayalil (P.W. 2) who 
has stated that he did not know whether 
Joseph Thomas at all spoke for the ap- 
pellant’s success in the election. 


26. We have, gone through the state- 
ment of Cherian J. Kappan (P.W. 3) and 
‘it appears to us that, to say the least, he 
was not friendly with the appellant and 
had his own reasons for running him 
down, The attention of the witness was 
drawn to document Ex P-2 dated March 
15, 1977 which showed some rivalry be- 
tween him and the appellant, but he was 
unable to explain it away. At any rate 
we do not find it possible to accept the 
version of Cherian J. Kappan (P.W. 3) 
in preference to that of Dr, Sebastian 
Vayalil (P.W. 2). ° 


27. Father Joseph Chovvathukunnel 
(P.W. 4) is the next witness in this con- 
nection, He was a Vicar of the Rama- 
puram Forane Church and he has clear 
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ly stated that the. Bishop (P.W. 2) asked 
those present at the meeting to act ac- 
cording to their conscience in the matter 
of casting votes. When the witness was 
asked whose success was the object of 
the meeting, he categorically stated that 
the Bishop did not say who among can- 
didates should succeed in the election. 
It is significant that although the wit- 
ness stated that the City Commissioner 
of Police, Trivandrum, participated in_ 
the meeting, and all said about election 
matters, he was not asked whether Jo- 
seph Thomas said anything in the meet- 
ing which could be said to assist the 
appellant in the election. 


28. Father Joseph Pallikkaparambil 


- (P.W. 7) was the Auxiliary Bishop of 


the Palai Diocese, He attended the meet~ 
ing for a while, but he was also not ask- 
ed whether Joseph Thomas made any 
speech at the meeting and, if so, to what 
effect, This omission is also not without 
significance, l 


29. Father George Nellikkattu (P.W. 
8) was the Vicar of St. Joseph’s Church, 
Paika, He has stated that City. Commis- 
sioner of Police Joseph Thomas was 
present at the meeting and that he spoke 
as if participating in it, He ‘has said fur- 
ther that he remembered Joseph Thomas 
speaking about the matter of Agrarian 
Bill and that he said that the presence of 
persons like Mani was essential in the 
Legislative “Assembly to see that the 
Bill did not affect them adversely, The 
witness has stated further that Joseph 
Thomas stood and spoke three or four 
times. We have already pointed out that 
the statement of Dr, Sebastian Vayalil 
(P.W. 2) shows that there was no men» 
tion of the Agrarian Act or Bill in Jo- 
seph Thomas’s talk, and that he did not 
say anything regarding the Land Re- 
forms legislation or the desirability of 
the election of persons like Mani in 
that connection, Moreover the witness 
has not supported the version of Cherian 
J. Kappan (P.W, 3) that, Joseph Thomas 
said that it did not matter if he lost his 
job and that he had come for the appel- 
lant’s success, . : ; 

30. Taking an overall view of the evi- 


dence on the record, which consists 
mainly of the statements of the peti- 
tioner’s witness, we- have no hesitation 


in saying that the High Court erred in 
preferring the statement of Cherian J. 
Kappan (P.W. 3) and George Nellikkattu 
(P:W. 8) to the testimony of Dr. Sebas- 
tian Vayalil (P.W. 2) and Father Joseph 
Chovvathukunnel (P.W. 4). 
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31. In arriving at this conclusion w3? 
have not so far taken into account ‘tha 
statement of Joseph Thomas (P.W. €) 
who also has been examined on behalf 
of the election petitioner. He has said 
that while he and the Chancellor Priest 
were talking, someone from the laymen 
asked for his own view about Mani’3 
election and he said that he had heard 
that he would succeed. ‘He has furthest 
stated that when another 
him to say something as he was in tha 


Police Department, he said that if any- . 


thing had to be said about it, he wil 
have to give up his cap and uniform, This 
version of Joseph Thomas (P.W. 6) i 
substantially in accord with the state- 
ment of Dr, Sebastian Vayalil (P.W. 2.. 
We have no reason to discard it merelp 
because it emanates from a person whi 
has been named for the commission of . 
the corrupt practice in the order undef 
S. 99 of the Act. Joseph Thomas was 
subjected to a very long cross-examina- 
tion, but nothing has been elicited t?) 
shake his testimony, It may be that hia 
explanation that he happened to be pre- 
sent at the meeting because he had gon3 
there to have a talk with the Chancello: 
Priest about the proposal for his bro- 
ther’s marriage, may not be quite satis- 
factory, but his mere presence at that 
meeting, or expression of his personal 
views there, to which reference has beea 
made above, could not possibly amount 
to the commission of a corrupt practica 
under sub-section (7) of Section 123 af 
the Act by the appellant, 


32. This takes us to the question 
whether Joseph Thomas went to attend 
the meeting and spoke there at the in- 
stance of the appellant. The High Court 
has also addressed itself to it and has 
gone to the extent of saying that it was 
perhaps the only real question for con- 
sideration. 


33. There is no direct evidence to 
prove that Joseph Thomas went to at-. 
tend the meeting and spoke there at the 
instance of the appellant, and this fact 
has been noticed by the trial court. Iž 
has however arrived at a decision agains; 
the appellant on the basis of the circum- 
stantial evidence on the record, The 
court was led to that conclusion becausa 
of its finding, with which we have dis- 
agreed, that in the meeting which had 
been held at the Bishop’s house Joseph 
Thomas “actively and vehemently can- 
vassed all assistance on behalf of the 
Ist respondent,” and has “also found 


person asked | 


(Shinghal J.) {Prs. 31-35] S. C. 243. 


that the explanation given by P.W. 6 in 
that respect cannot be accepted”, The 
court has also found that Joseph Tho- 
mas was not a reliable witness and could 
not be believed when he said that he 
had gone to Palai to meet his ailing 
father, In reaching that conclusion the 
court has gone to the extent of pointing 
out that Joseph Thomas was not very 
careful in stating the facts even in the 
court, and has made a reference to his’ 
incorrect assertion in paragraph 21 of 
his objection petition dated December 8, 
1977, in answer to the notice under Sec- 
tion 99, that he had received the notice 
on December 3, 1977 when he had rex 
ceived it earlier on December 1, 1977. 
That, in our opinion, could not be a suf- 
ficient ground for disbelieving the wit- 
ness, The counsel for Joseph Thomas had 
in fact filed an affidavit on December 16, 
1977 in the court in which he had made 
it quite clear that the notice was really 
served on December 1; 1977, and that it 
was inadvertently stated in the reply to 
the show cause notice that it was receiv~ 
ed on December 3, 1977. At any.rate such 
a mistake could not possibly have justi- 
fied the rejection of the testimony of 
Joseph Thomas altogether, 


34. The trial court has in this con- 
nection referred to a ‘complaint’ of the 
election petitioner that the priest of La- 
lam Church could not be examined even 
though he was named as a witness and 
could give useful information about what 
had happened in the meeting. It has 
gone to the extent of saying that the 
conduct of .the priest of the Lalam 
Church was somewhat abnormal, and he 
has been dubbed as the ‘absconding’ 
priest, Here again, it is difficult to ac~ 
cept the reasoning of the trial court be- 
cause there is nothing on the record to 
show that the priest had been kept away 
by the appellant or Joseph Thomas or 
that he had absconded. As it happened, 
his whereabouts were ascertained after 
some time, but the election petitioner 
did not move the court for giving him 
a chance to examine him, as a witness. 
His evidence had no doubt been closed 
by then, but that would not have pre- 
vented the court from allowing his exa- 
mination. The fact that the priest of 
Lalam Church could not be traced at an 
early date, could not therefore lend cre- 
dence to the case that Joseph Thomas 
went to the meeting at the instance of 
the appellant. 

35. The trial court has examined the 
activities of the appellant on March 12, 
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1977, in reaching the conclusion that he 
was himself present at the meeting at 
the Bishop’s house on that day, and has 
placed reliance on the statement of 
M. K. Raju (P.W. 5). Mr, Govindan Nair, 
learned counsel for the election peti- 
tioner, has pointed out that the appellant 
had. fixed four meetings in or around 
Palai. on March 12, 1977, and that it was 
most unlikely that he would have left 
them unattended and gone to Kottayam 
for the disposal of official work there, so 
that his explanation for his absence from 
Palaj is quite unsatisfactory and deserv- 
ed to be rejected. But even if it is as- 
.sumed that the appellant was in or 
around Palai and was attending one or 
the other of his election meetings, it 
would not necessarily follow that he 
visited the Bishop’s house while the 
meeting was going on there. It is signifi- 
cant in this connection that the election 
petitioner did not venture to plead that 
the appellant attended the Bishop’s 
meeting, even hough such a plea would 
have helped him substantially in estab- 
lishing a direct causal connection between 
the appellant and the meeting and be- 
tween him and ‘what was said there by 
Joseph Thomas, ; : 


36. ‘The trial court has based its find- 
ing about the appellant’s presence in 
the meeting on the statement of M: K 
Raju (P.W. 5). He was the car driver of 
Cholikara Mathai Chettan in those days 
and he claims to have driven his em- 
ployer there. He has stated that he did 
not go inside the Bishop’s house and went 
away to take coffee after leaving his em- 
ployer there. He returned at about 12 in 
the night. He saw the appellant in ithe 
Bishop’s courtyard, but did not see him 
returning, We have ‘gone through the 
statement of Raju but we do not find it 
possible to accept it in the face of the 
statement of Dr, Sebastian Vayalil (P.W. 
2) that the appellant did not come to 
that meeting. On further cross-examina- 
tion the Bishop clarified that if Mani had 
come at all, he would have come to 
know of that fact. Moreover if the appel- 
lant had really been present at the meet- 
ing, the election petitioner would have 
examined Cholikara Mathai Chettan him- 
self, who was driven there by M. K. Raju 
(P.W. 5), and would not have relied 
merely on the statement of the driver 
who did not even go inside the house. 


37. The election petitioner has exa- 
mined a number of other witnesses about 
what transpired at the meeting, but 


e 


‘by preponderance 


ALR 


.none of them has stated that the appel- 
lant was present there. Even Cherian J. 
Kappan (P.W. 3) has not stated that the 
appellant was present at the meeting, 
and we have no doubt that the High 
Court erred in taking a contrary view 
merely on the basis of the evidence of 
M. K. Raju (P.W. 5) and the appellant’s 
programme of addressing some meetings 
in the vicinity of Palai. 

38. A reading. of the impugned judg- 
ment shows that the trial court could go 
no farther than saying that the version 


of M, K, Raju (P.W. 5) that he saw the 


appellant going to the Bishops house 
was ‘quite probable’, In taking that view 


_ the trial court lost sight of the require- 


ment ‘that the allegation regarding the 
commission of a corrupt practice is in 
the nature of a  quasi-criminal pro- 


‘ceeding which has to be established be- 


yond reasonable doubt and not merely 
of probabilities, In 
making the appellant’s presence at the 
meeting a basis of the finding against 
him, the trial court therefore ‘conimitted 
an obvious error of law which by itself 
is sufficient to vitiate it, 

39. The trial court has also taken 
Joseph Thomas’s activities into . conside- 
ration, along with the facts that he was ` 
a police officer working at Trivandrum, 
he went to the Bishop’s house on March 
12, 1977 and addressed a meeting there, 
and “openly” canvassed for the appel- 
lant who was a Minister of the State 
Government at that time, The High 
Court, has noticed the further fact that 
Joseph Thomas was the seniormost 
Superintendent of Police and he would 
not have been unaware that his conduct 
amounted to an offence under S. 129 (2). 
On these premises the High Court has 
built up its finding that as Joseph Tho- 
mas took a very great risk, and declar- 
ed that he was prepared to lose his job, 
the normal conclusion would be that 
“in all probability P. W. 6 faced the risk 
out of fear or favour, and either- of 
which could have emanated -only from 
the Ist respondent .because it was the 
lst respondent alone who was benefited 
by the impugned activities of P. W. 6.” 
To these circumstances Mr, Govindan 
Nair has added the further argument 
that as the Bishop wanted to remove 
the incorrect impression that he was 
against the appellant, it must follow 
that as the meeting was convened to re~ 
move that impression it was held for 
furtherance of the prospects of the elec- 
tion and any speech delivered by Joseph 
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Thomas must be presumed to have that 
object. 


Ta 


40. But as, has been shown earlier, 
there is no satisfactory evidence to 
prove that Joseph Thomas spoke any- 
thing at the meeting for furtherance of 
the appellant’s electoral prospects or 
that he went there and spoke at his in- 
stance. It will be recalled that the Ei- 
shop has categorically stated that Are 
never said to whom votes should be cest 
and- he did not even intend that votes 
should be cast for the appellant. Er, 
Joseph Chovethukunnel (P. W. 4) bas 
also stated that the Bishop did not even 
say who among the candidates (wno 
were all Roman Catholics) should suc- 
ceed, The trial court was not therefore 
justified in reaching the conclusion that 
Joseph Thomas intentionally took tae 
great risk of committing an offence un- 
der $. 129 (2) and of losing his job out 
of fear or favour of the appellant, But 
even if all the premises set up by. the 
trial court in this connection were ac- 
cepted as correct, it would not follow, ` 
as an evitable conclusion that they would 
establish a nexus between the two, for 
it may well be that Joseph Thomas did 
all that at the instance of someone else, 
or out of his own desire to curry favour 
with the appellant in the hope of some 
future advantage some time. At amy 
rate that possibility could not 5e 
excluded, and the trial court erred in 
basing its finding on a mere probability. 
It will be enough to make a ‘referenze 
to Mohan Singh v. Bhanwarlal, AIR 
1964 SC 1366 and Samant N. Balakrishna 
etc, v. George Fernandes (1969) 3 SCR 
603 : (AIR 1969 SC 1201) in this con- 
nection, In Mohan Singh’s case it has 
been held that the onus of proving tne 
commission of a corrupt practice is not 
discharged -on proof of mere preponder- 
ance of probability as in a civil suit, 
and it must be established beyond rea- 
sonable doubt by evidence which is clear 
and unambiguous, In Balakrishna it has 
been held that while consent -may e 
inferred from circumstantial evidence, 
the circumstances must point unerringly 
to the’ conclusion and must admit of no 
other explanation, for a corrupt practize 
must be proved in the same way as a: 
criminal charge. Out of the other deci- 
sions of this Court to the same effect re- 
ference may be made to R. M. Seshacri 
v. G. Vasantha Pai (1969) 2 SCR 1019: 
(AIR 1969 SC 692), Bhagwan Datta Shes- 
tri v. Ram Ratanji Gupta, AIR 1930 


(Shinghal J.) {Prs, 39-43] S.C. 245 
SC 200 and Balwan Singh v. Prakash 
Chand (1976) 3 SCR 335 : (AIR 1976 SC 


1187), The election petitioner must 
therefore exclude every hypothesis ex- 
cept that of guilt on the part of the re- 
turned candidate or his. election agent, 
and the trial court erred in basing its 
finding on-a mere probability. 


41. We have, in this connection, taken 
into consideration the other argument of 
Mr. Govindan Nair that the appellant 
was in dire need of the help of Joseph 
Thomas because of the stiff contest with 
N. C. Joseph and the facts and circum- 
stances mentioned in Ex, 1, What a can- 
didate will do or how he will react in 
such circumstances essentially depends 
on his mental make up, and his reaction 
in such a matter is really one of the im- 
ponderables of an electoral contest and 
cannot form the basis of a definite finding 
one way or the other, At any rate the 
appellant was not new to that contest and 
had won the elections on three ` earlier 
occasions, It is therefore difficult for us 
to uphold the argument that he was so 
driven by the prospect of defeat as to seek 
the assistance: of a police officer openly, 
on pain of losing his success at the hands 
of any ‘elector’ who may charge him of 
the commission of that corrupt practice. 

42, So as there is no direct evidence 
to prove that Joseph Thomas went to at- 


‘tend the meeting at. the Bishop’s house 


at the instance of ‘the appellant and 
spoke there at his instance, and as the 
circumstantial evidence referred to above 
was inadequate to reach that conclusion, 
we are constrained to set aside the find- 
ing of the trial court that it was the ap- 
pellant who “obtained and procured the 
services of P, W. 6, a police officer, in 
furtherance of the prospects of the elec- 
tion of the ist respondent, and the cor- 
rupt practice set out in sub-sec, (7) of 
S. 123 of the Act has been established 
beyond any doubt.” We have given our 
reasons for differing with the trial court 
about what was said by Joseph Thomas 
in the meeting at the Bishop’s house, 


43. The appeals are allowed with 
costs, the impugned orders of the High 
Court dated Dec. 21, 1977, under Ss. 98 
and 99 of the Act are set aside and the 
election petition is dismissed. 


Appeals allowed. 
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(From: Rajasthan)* 
Y. V. CHANDRACHUD C. J. ` 
N. L. UNTWALIA AND : 
P. N, SHINGHAL, JJ. 

Firm Surajmal Banshidhar ete. etc., 
Appellants v. Municipal Board, Ganga- 
nagar, Respondent. 

Civil Appeal Nos, 372-382 of 1969, D/~ 
25-10-1978. 


(A) Rajasthan Town Municipalities 
Act (23 of 1951), S. 179 (2) — Limitation 
‘for suits under — Applicability. C. S.A. 
Nos, 18 and 29 etc, of 1960, D/- 10-10- 
1968 (Raj), Reversed, 

Where the levy of a tax, (terminal 
tax, in the instant case) by the Munici- 
pal Board was illegal, the suits to re- 
cover them would not fall within the 
purview of S, 179 (2) and would not be 
barred by ‘limitation prescribed by that 
section. In such a case, what was plain- 
ly prohibited by the Act could not be 
“claimed to be purported to be done in 
pursuance or intended execution of the 
Act.” C, S. A, Nos, 18 and 29 etc, of 
1960, D/- 10-10-1968 (Raj), Reversed. 
ATR 1965 SC 555, Foll. (Para 5) 


(B) Rajasthan Town Municipalities Act 
(23 of 1951), S. 2, Proviso, Cl, (b) and 
First Sch. — Constitution of India, Arti- 
cle 277 — Imposition of ‘terminal tax 
after commencement of .1951 Act, under 
Acts repealed by that Act — Validity, 


Imposition of terminal tax after the 
commencement of Rajasthan Town Muni- 
' cipalities Act, under the Acts repealed 
by it, such as Bikaner. State Municipal 
Act, would be illegal and would not be 
protected under Cl. (b) of S. 2 of the 
Rajasthan Act or Art, 277 of the Conr- 
stitution. As the terminal tax could not 
be imposed under any of the provisions 
of the Rajasthan Act, its levy could not 
therefore be saved by Cl. (b) of the pro- 
viso to S, 2 of that Act. On the other 
hand, it could be said with justification 
that the State Legislature had decided 
to discontinue the levy by excluding it 
from the purview of the savings clause. 
The further levy of the tax therefore 
became illegal and it was not permissible 
to continue it any longer under Art. 277 
which merely gave the authority con- 


*(C. S, A. Nos, 18 and 29, 27, 28, 30-35 
of 1960 and 54 and 58 ‘of 1961, Di- 
10-10-1968 (Raj)). 


KV/KV/E814/78/SNV 


ALR 
cerned the option to continue the levy 


if it so desired. (Para 7) 
Anno : AIR Comm, Const. of India 

(2nd Edn.), Art, 277, N. 5. 

Cases Referred : Chronological Paras 


AIR 1965 SC 555 : (1964) 8 SCR 178 5 

Mr. S. N. Jain and S. K. Jain Advo- 
cates,. for Appellants; Mr, B. P, Mahe- 
shwari and Suresh Sethi 1 Advocates, for 
Respondent. 


SHINGHAL, ja— These appeals by 
special leave arise out of a common 
judgment of the Rajasthan High Court 
dated Oct. 10, 1968, by which the suits 
which were filed by the present appel- 
lants were dismissed in pursuance of 
the earlier judgment of the same court 
dated Nov. 9, 1964, on the ground that 
they were governed by S. 179 (2) of the 
Rajasthan Town Municipalities Act, 1951, 
hereinafter referred to as the Act, and 
were barred by limitation, 

2. The facts giving rise to the. ap- 
peals were different in details, but they 
were examined in the High Court “ with 


reference to the common questions of 


law which arose in all of them and form- 
ed the basis of that Court’s decision 
against the plaintiffs, We have heard 
these as companion appeals, and will de- 
cide them by a common judgment, 


3. It is not necessary to give the de~ 
tailed facts of all the cases as it will 
be enough to refer to the suit which 
was filed by M/s. Surajmal Banshidhar 
and the developments connected with 
it, in order to appreciate the controversy. 


4, The plaintiff firm referred to above . 
carried on business in “pakka arat? and 
exported goods of various kinds: from 
Ganganagar. The Municipal Board of 
Ganganagar realised “export duty”, by 
way of terminal tax, on the exported 
goods, The plaintiff therefore raised a 
suit on Oct. 19, 1957, challenging the 
Board’s right to “impose or to realise” 
any export duty during the period June 
5, 1954 to March 10, 1957, amounting to 
Rs, 10,729/-. It however confined the 
suit to the recovery of Rs, 10,000/- along 
with interest and gave up the balance. 
The Board denied the claim in the 
and pleaded, inter alia, that the levy of 
the terminal tax was in accordance with. 
the law and the suit was barred by limi- 
tation, The trial Court rejected the de- 
fence and decreed the suit, and its de- 
cree was upheld by the District Judge 
on appeal, Similar decrees were passed 
in the other suits, for various sums of 
money, The Board took the matter to 


suit . 


1979 


the High Court in second appeals, The 
appeals were heard by a Single Judge 
who, while deciding that the suits ware 
governed by S. 179 (2) of the Act, re- 
ferred the question of the legality of the 
levy to a larger Bench, A Full Bench 
of the High Court held that the levy of 
the terminal tax was illegal, and sent 
the cases back to the Single Judge who 
allowed the appeals only for those 
amounts which were found to be witan 
limitation under S. 179 (2) of the Act 
and dismissed the other suits, The plen- 
tiffs obtained special leave and have 
come up to this Court in these circtzm- 
stances. 


5. The question which arises for con~ 
sideration is whether the suits fell with- 
in the purview of S. 179 (2) of the f.ct. 
The first two sub-sections of Sec, 179 
which bear on the controversy read as 
follows,— 


“179, Limitation of suits, ete.— (1) No 
suit shall be instituted against any muni- 
cipal .board, president, member, officer, 
servant or any person acting under zhe 
direction of such municipal board, chzir- 
man, member, officer or servant for amy- 
thing done or purporting to be done m- 
der this Act, until the expiration of two 
months next after notice in writing, stat- 
ing the cause of action, the name end 
place of abode of the intending plaintiff 
and the relief which he claims, has ben, 
in the case of a municipal board, deli- 
vered or left at its office, and, in case of 
a chairman, member, officer, or servent, 
or person as aforesaid, delivered to im 
or left at his office or usual place of 
abode; and the plaint shall contain a 
statement that such notice has been so 
delivered or left, t 


(2) Every such suit shall, unless it is 
a suit for the recovery of immovable 
property or for a declaration of title 
thereto, be dismissed if it is not institu- 
ted within six months after the accrial 
of the alleged cause of action.” 
The question therefore is whether the il- 
legal levy of terminal tax (assuming 
that it was illegal as held by the Hgh 
Court) could be ‘said to be a thing “dcne 
or purporting to be done” under the Act. 
A similar question arose for the conside- 
ration of this Court in Poona City Muai- 
cipal Corporation v. Dattatraya Nagesh 
(1964) 8 SCR 178: 
with reference to the provision in Sec- 
tion 127 (4) of the Bombay Provincial 
Municipal Corporation Act, 1949, and it 
was held that if the levy of a tax vas 


(AIR 1965 SC 535) 
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prohibited by the Act concerned and 
was not in pursuance of it, it “could not 
be said to be ‘purported to be done in 
pursuance of execution or intended exe- 
cution of the Act.” It was observed 
that what was plainly prohibited by the 
Act could not be “claimed to be purport- 
ed to be done in pursuance or intended 
execution of the Act.” It was therefore 
held that the suit was outside the pur- 
view of the S, 127 (4) and was not bar- 
red by limitation, We are in fespectful 
agreement with that view, and we have 
no hesitation in holding, in the circum- 
stances of the present cases, which are 
governed by a provision similar to Sec- 
tion 127 (4) of the Poona City Municipal 
Corporation Act, that the suits did not 
fall within the purview of S. 179 of the 
Act and were not barred by limitation. 
It may be mentioned that it has not 
been argued: before .us, and is nobody’s 
case, that the suits would be barred by 
limitation. even if they did not fall with- 
in the purview of S, 179 (2) of the Act. 
The decision of the High Court to the 
contrary is not correet and will have to 
be set aside. 


6. It has however been argued on 
benalf of the respondents that the High 
Court erred in taking the view that the 
levy of the terminal tax was illegal, and 
our attention has been invited to the re- 
levant provisions of the law including 
the Bikaner State Municipal Act, 1923, 
Article 277 of the Constitution and Sec- 
tion 2 of the Act, 

7. It is not in controversy before us 
that the Bikaner State Municipal Act, 
1928, authorised the levy of terminal tax 
and such a tax was levied by the Ganga- 
nagar Municipal Board under the autho- 
rity of that law up to January 26, 1950, 
when the Constitution came into force. 
On and from that date, the power to 
levy export duty vested in the Parlia- 
ment, but Article 277 saved that’ and 
some other taxes as follows:— 

“277, Any taxes, duties, cesses or fees 
which, immediately before the com- 
mencement of this Constitution, were 
being lawfully levied by the Government 
of any State or by any municipality or 
other local authority or body for the 
purposes of the State, municipality, dis- 
trict or other local area may, notwith- 
standing that those taxes, duties, cesses 
or fees are mentioned in the Union list 
continue to be levied and to be applied 
to the same purposes until provision to 
the contrary is made by Parliament by. 
law.” 
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It was therefore permissible for the 
Municipal Board to continue to levy the 
terminal tax until provision to the con- 
trary was made by Parliament by lew. 
But it so happened that the Bikaner Mu- 
nicipal Act, 1923 was repealed and ‘the 
Act was brought into force with effect 
from December 22, 1951. Section 2 {(b) 


of the Act, which dealt with the repeal. 


of the Bikaner Act and the saving 
of some of its provisions, expressly prc~ 
* vided that on the coming into force of 
the Act, the laws and enactments speci- 
fied in the First Schedule of the Act 
shall be repealed in so far as they relate 
to the Town Municipalities covered by 
the Act. So as the Bikaner State Munici- 
pal Act, 1923, was included in the First 
Schedule, it was repealed by the afore- 
said Section 2, That section however con- 
tained: a proviso, clause (b) whereof was 
to the following effect:— 


“(b) all town municipalities consti- 
tuted under the said laws or enactments, 
and members appointed or elected, com- 
mittees established, limits defined,’ ap- 
pointments, rules, orders and bye-laws 
made, notifications and notices issued, 
taxes imposed, contracts entered into, 
and suits and other proceedings institut- 
ed, under the said laws or enactments 
or under any laws or enactments there- 
by repealed, shall, so far as may be and 
so far as they relate to town municipali- 
ties be deemed, unless the Government 
directs otherwise, to have been respec- 
tively constituted, appointed, elected, 
established, defined, made, ‘issued, im- 
posed, entered into and instituted under 
this Act.” 


The repeal did not therefore affect the 
validity of those taxes which had already 
been imposed and which could be “deem= 
ed” to have been imposed under the Act, 
unless there was a direction to the con- 
trary by the State Government. It is 
quite clear from the provisions of the 
Act, and is`in fact not disputed before 
us, that the terminal tax in question 
could not be imposed. under any of the 
provisions of the Act. Its levy 
could not therefore be saved by cl. (b) 
of the proviso to Section 2 of the Act. 
On the other hand, it could be said with 


justification that the State Legislature: 


had decided to discontinue the levy by 
excluding it from the purview of the 
savings clause. The further levy of the 
tax therefore became illegal and it was 
not permissible to continue it any longer 
under Article 277 which merely gave the 


Oriental Gas Co. v. State of W, B. 


A. I. R, 


authority concerned the option to conti- 
nue the levy if it so desired, i 

8. So as the levy of the tax after 
December 22, 1951, was illegal, there. is 
nothing wrong with the view taken by 
the High Court that the amounts paid 
by the plaintiffs by way of terminal tax 
were recoverable _ by the’ suits which 
have given rise to these appeals, and 
there is no force in the argument to the 
contrary. 

9. The appeals are allowed with costs, 
the decrees of the High Court are set 
aside and those of the lower appellate 
court restored. 

Appeals allowed. 
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Oriental Gas Co, Ltd. Petitioners Vv: 
State of West Bengal, Respondent. 


Writ Petn, No. 343 of 1971, D/- 12-9- 
1978. 


(A) W, B. Oriental Gas Company Act 
(15 of 1960), S.8 (1) (b) — Compensation 
payable for acquisition of the undertak- 
ing of the Company — Determination — 
Capitalisation of net income is a sound 
principle of valuation, (Constitution of 
India, Art. 31 (2).) 


The method of capitalisation of net 
profit is an unquestionably relevant 
principle in .assessing compensation pay- | 
able for acquisition of the undertaking 
of the Company. Capitalisation of net 
income is a sound principle of valuation. 
The purchaser may pay more if the pro- 
spects of better income in the future are 


„bright and if the plant, machinery and 


buildings are in excellent condition, He - 
‘may pay less if the future is not so 
bright and if the plant, machinery and 
buildings are in a poor state and re- 
quire immediate replacement and repair. 
He may pay more if the undertaking is 
possessed of substantial, unencumbered 
properties. He may pay less if the lease 
of the land on which the factory is locat- 
ed is about to expire. Thus the price may 
vary deperiding on various factors but 


-the basic consideration is bound to be 


the profit yielding capacity of the under+ 


‘taking. (Case law discussed), 


(Paras 19, 24) 
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Anno, AIR Comm, Const, of India (nd 
Edn.), Art. 31, N. 20. 


) W. B. Oriental Gas Company Act 
(15 of 1960), S. 8 (1) (b) — Compensation 
payable for acquisition of undertaking 
. of Company — Choice of period of 5 
years immediately preceding the take- 
over of management and control of Com- 
pany for calculating average income — 
Held not arbitrary, (Constitution of India, 
Art, 14). i 
Neither a specially fat nor a specialy 
lean period from the past could’ properly 
be taken into account- as that would be 
irrelevant, The legislature was concerned 
with the value of the undertaking ‘at or 
about the date of acquisition’, The legis- 
lature, therefore, very properly chose 
the period of five years immediately pre- 
ceding the taking over, (Para 25) 
In the instant case the five years im- 
mediately preceding the takeover of the 
control and management of the Company 
_were the years 1955-56, 1956-57, 1957-58, 


1958-59 and 1959-60 during which years: 


the profits, according to. the  balar.ce 
sheets of the Company, were Rs, 15,86,739, 
Rs, 13,81,177, Rs, 7,50,582, Rs, 1,64,158 
and Rs, 1,82,123 respectively, 


Held that there was nothing wrcng 
with the choice of the period of 5 years 
preceding the takeover. If the Legisia~ 
ture wanted to be unfair to the Con- 
pany, the last year’s profit could heve 
been taken as the criterion on the ground 
that the value to be ascertained was ~he 
value on the date of takeover -and not 


some hypothetical anterior date. Or, in- 
stead of taking the advantage of che 
period of the preceding five years, «he 
Legislature could well have taken the 


average of the preceding three years. If 


‘either of these courses had been adop-ed 
the compensation would be much . less. 
Instead, the legislature very fairly ado>t- 
ed a five years period for calculating the 
average annual income. (Para 25) 

Anno: AIR Comm, Const, of India (nd 
Edn.), Art. 14 N. 1 and 42 (v). 

(C) W. B. Oriental Gas Company Act 
_ (15 of 1960), S. 8 (1) (b) — Acquisit.on 
of the undertaking of the Company — 
Compensation — Determination of — 
Principle of capitalisation of net income 
— Choice of multiplier — Interference 
in writ proceedings, (Constitution of 
India, Art, 32). i 

There is no invariable rule that when- 
ever a method of capitalisation of net 
profit is adopted, the return from gilt 
edged securities is to be the basis, That 


Oriental Gas Co. v. State of W. B. (Reddy J.) 


‘as, agricultural , land, 
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‘should depend on a variety of circum- 


stances such as the nature of the pro- 
perty, the normal return which may be 
expected on like investment, the state of 
the capital market and several such fac- 
tors, For example, it is well known that 
a large investment yields a higher re- 
turn than a smaller investment and si- 
milarly a long term investment yields a 
better return than a short term invest- 
ment. A different principle and a dif- 
ferent multiplier may have to be appli- 
ed to different kinds of property, such 
residential build- 
ings, industrial undertakings etc, In the 
case of a going business or industrial 
undertaking the appropriaté multiplier 
may be determined on the basis of the 
annual return of an undertaking with 
similar capital investment, If the Legis- 
lature thinks that a return of 124% in 
the case of a large industrial undertak- 
ing such as the petitioner’s ‘is reasonable 
and on that basis adopts the multiplier 
‘eight’, it is not for the Supreme Court 
to sit in judgment and attempt to deter- 
mine a more appropriate multiplier, In 
the instant case it cannot be said that 
the adoption of the multiplier ‘eight’ is 
the result of the application of any irre- 
levant principle. i (Para 27) 
Anno: AIR Comm. Const, of India (2nd 
Edn.), Art. 32 N. 4. 
Cases Referred: Chronological Paras 
AIR 1973 SC 1461: (1973). Supp SCR 1 


15 

AIR 1970 SC 564: (1970) 3 SCR 530 9, 
: 15, 16, 19, 27 

AIR 1969 SC 634: (1969) 3 SCR 341 10, 
15 

AIR 1967 SC 637: (1967) 1 SCR 255 10, 
13, 14 

AIR 1965 SC 1017: (1965) 1 SCR 614 10, 
11, 12, 14, 16, 25 

AIR 1962 SC 1044: 1962 Supp (3) SCR 1 
5 


AIR 1954 SC 92 : 1954 SCR 587 10 
AIR 1954 SC 170: 1954 SCR 558 10, 11 
154 Wis 121: 142 NW 476: 47 LRA (NS) 

770, Appleton Water Co, v, Railroad 

Commission 20 

Mr. A. K. Sen, Sr, Advocate (M/s. Anil 
Bhatnagar, K. Khaitan, S. R, Agarwal 
and Praveen Kumar, Advocates with 
him), for Petitioners; . Mr. A, P, Chat- 
terjee, Senior Advocate (M/s, Govind 
Mukhoty and G, S. Chatterjee, Advocates 


with him), for Respondent, 


CHINNAPPA REDDY, J.:— The old 
question “what is compensation” is back 
again, Fortunately, Constitutional Am- 
endments and Judicial precedents have 
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narrowed the scope for controversy. The 
question has arisen this way: 


2. The appellant (sic) (Petitioner) the 
Oriental Gas Company Ltd. was origi- 
nally constituted in England by a deed 
of settlement in April 1853, as the Orien- 
tal Gas Company for the purpose of 
manufacture, supply, distributicn and 
sale of fuel gas in Calcutta, It was later 
incorporated in accordance with the pro- 
visions of the English Joint Stock Com~« 
panies Act, 1862, By a subsequent ar- 
rangement the control and management 
of the Company passed from British into 
Indian hands, Over the course of the 
years the Company acquired. extensive 
properties and became the owner of 
large plants, machinery, buildings, lands, 
pipelines, stores ete, The total market 
value of the appellant’s (sic) (Petitioner?) 
industrial undertaking was estimated by 
the appellant (sic) (Petitioner?) as on 
22nd March, 1962, at Rs. 7,00,00,000. 
In 1958, the Government of West Bengal, 
being of the view that the Company 
which enjoyed a monopoly in the supply 
of Gas in Calcutta was negligent in look~ 
ing after the interest of the consumers, 
appointed a Committee to inquire into 
the unsatisfactory condition of supply of 
gas in Calcutta and to suggest remedial 
measures including valuation of the un- 
dertaking for the purpose of taking 
over the gas supply undertaking. The 
Members of the Committee were: the 
Chief Secretary, the Sheriff of Calcutta, 
the Secretary, Commerce and Industries 
Department, the Administrator, Durga- 
pur Project and the Director, Central 
Fuel Research institute, The Committee 
was assisted by several experts, The 
Committee reported that the present Gas 
Works in Calcutta including the distri- 
buting system was in a-bad state of dis- 
repair and a very poor state of maina 
tenance, The Committee recommended 
that the Gas Works and the distribution 
system should be taken over immediate- 
ly under the management of the State 
Government in order to ensure and 
maintain the supply of gas to the con- 
sumers in Calcutta, After the report of 
the Committee was received by the Gov~ 
ernment of West Bengal, the West Ben- 
“gal Legislature enacted the Oriental Gas 
Company Act (West Bengal Act XV of 
1960) providing for the taking over for a 
limited period, of the management ‘and 
control and the. subsequent acquisition of 
the undertaking of the Oriental Gas Co. 
Ltd. The ‘undertaking of the Company’ 


was defined to mean “the properties of 
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the company, movable or ‘immovable 


other than cash balances and reserve 
funds but including works, workshops, 
plants, machineries, furniture, equip- 


ments and stores, and lands appertaining 
thereto, actually in use immediately be- 
fore the commencement of this Act, or ` 
intended to be used, in connection with 
the production of gas or supply thereof 
in Calcutta and its environs;”. Section 3 
of the Act provided for the taking over 
of the management and control of the 
undertaking of the Company for a period 
of five years from the date specified in a 
notification to be issued, Section 7 pro- 
vided for the acquisition of the under- 
taking of the Company at any time with- 
in the period of the said five years, Sec- 
tion 8 (1) (a) provided for the payment 
of annual compensation during the period 
of the takeover of the management and 
control of the undertaking of the Com- 
pany. Section 8 (1) (b) provided for the 
compensation payable for the acquisition 


_of the undertaking of the Company, ` In: 


the present appeal (sic) (Petition?) we 
are concerned with the compensation 
payable for the acquisition of the under- 
taking of the Company, that is, we are 
concerned with S. 8 (1) (b) only. Sec- 
tion 8 (1) (b} as originally enacted was 
as follows : 


“8 (1) (b) in the case of acquisition of 
the undertaking of the company, the 
total compensation payable shall be,— 
a sum representing the purchase price of 
the undertaking of the company reduc~ 
ed by such depreciation as may be allow- 
ed by the Tribunal referred to in sub- 
sec, (2) after considering the period and 
the nature of the use and the present 
condition of the properties concerned on 
the date of vesting in the State Govern- 
ment under S. 7, or a sum representing 
eight times the average net income of 
the undertaking of the company over a 
period of five complete years preceding 
the year in which the undertaking of 
the company has been transferred to the 
State Government under cl, (a) of S. 4 
for the, purpose of management and con- 
trol, whichever is less, ` 

Explanation — In this sub-section— 

(i) “Purchase price of the undertaking ' 
of the company” means the aggregate of 
the prices of the different parts of the 
undertaking of the company at the res- 
pective dates on which parts were pur- 
chased, acquired or constructed by the 
Company; 

(ii) “net income of the undertaking of 
the Company” means the difference be- 
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tween the amount of gross revenue r2- 
ceipts and other general receipts, ac- 
countable in the assessment of Indian 
Income-tax arising from, and ancillary 
or incidental to, the business of the cora- 
pany and the amount of expenditure in- 
curred on the following— 

(a) rents, rates and taxes, - 

(b) interest on loans and security de- 
posits, 

(c) maintenance and repair, 

(d) collection charges, 

(e) cost of management, including tne 
remuneration of managing agents, if ary, 

(£) other expenses admissible under tae 
law for the time being in force in the 
assessment of Indian income-tax and 
arising from, and ancillary or inciden-al 
to, the business of the Company, and 

(g) such other expenses as may be pre~- 
scribed by rules made under this Act.” 

3. Section 8 (2) provided that the com- 
pensation was to be determined by a 
Tribunal to be appointed by the State 
Government. The decision of the Triku- 
nal was subject to an appeal to the Hizh 
Court, Section 9 (2) provided that the 
amount of compensation was to be pzid 
by the State Government in bonds carry- 
ing interest at the rate of 3% per anncm 
from the date of issue and payable in 20 
equal annual instalments. 


4. Pursuant to the provisions of the 
Oriental Gas Company Act 1960, a noti- 
fication dated 3rd October, 1960, was 
issued to take over the management and 
control of the undertaking for- a period 
of five years, Later by a notification 
dated 22nd March, 1962, the undertaking 
of the Oriental Gas Company Ltd., was 
acquired by the Government  pursuent 
to the power vested in it by S, 7 of the 
Oriental Gas Company Act, In the meen- 
while the Company filed a petition uncer 
Art, 226 of the Constitution befcre the 
Calcutta High Court challenging the 
vires of the Act on various grounds, The 
Caleutta High Court dismissed the Writ 
Petition upholding the validity of the 
Act, Ray, J. (as he then was) held: 1) 
The appellant (sic) (Petitioner?) has aa 
legal right to maintain the petiticn; 
(2) The appellant (sic) (Petitioner?) could 
not question the validity of the 
Act on the ground that its provisions 
infringed its fundamental rights uncer 
Articles 14, 19 and 31 in view of Article 
31-A (1) (b) of the Constitution; (3) Tae 
West Bengal Legislature had the legs- 
lative competence to pass the impugn=d 
Act by virtue of Entry 42 of List ITI of 
the Seventh Schedule to the Constitu-~ 
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tion; (4) Entry 25 of Lits II also confer- 
red sufficient authority and power on 
the State Legislature to make. laws , af- 
fecting gas and gas works; and (5) Even 
if the Act incidentally ‘trenched upon 
any production aspect, the pith and sub= 
stance of the legislation was gas. and 
gas work within the meaning of Entry 25 
of List IL. 

5. The Company preferred an appeal 
to the Supreme Court, The question re- 


lating to fundamental rights was not 
raised before the Supreme Court. The 
Supreme Court, while upholding the 


locus standi of the Company to file the 
Writ Petition, rejected the contention of 
the Company relating to the competence 
of the West Bengal State Legislature to 
pass the impugned Act. The decision of 
the Supreme Court was rendered on 5th 
February, 1962, and is reported in Cal- 
cutta Gas Co, (Propr jetary) Ltd, v. State 


of West Bengal, (1962) Supp (3) SCR 
1: (AIR 1962 SC 1044). 
6. As mentioned by us earlier, the 


undertaking of the Company was acquir- 
ed on 22nd March, 1962, by a notification 
of that date, By further notifications 
issued under S$. 8 of the Act a Tribunal 
was constituted for the purposes of de- 
termining the compensation payable in 
respect of the acquisition of the under- 
taking. In August, 1965, the Oriental Gas 
Company Ltd. filed a petition under Arti- 
cle 226 of the Constitution challenging . 
the provisions of the Act relating to com- 
pensation. The Writ Petition was, how- 
ever, dismissed as withdrawn in May 
1969 as the Oriental Gas Company Act 
1960 was amended in the meanwhile by 
the President’s Act 15 of 1968; the Ori- 
ental Gas Company (Amendment) Act 
1968, The Amending Act substituted a 
different provision for what was the ori- 
ginal S. 8 (1) (b). Section 8 (1) (b) as am- 
ended by the President’s Act 15 of 1968 
was as follows: 

"8 (1) (b) In the case of acquisition of 
the undertaking of the Company, the 
compensation payable by the State Gov- 
ernment shall be determined in accord- 
ance with the principles specified in the 
Schedule.” 

i. The schedule referred to in the 
amended Section 8 (1) (b} was as follows: 
“THE SCHEDULE 
` (See S. 8 (1) (b).) 

Principles for determining compensation 
for acquisition of the undertaking of the 

company. 

Paragraph 1:— The compensation to be 
paid by the State Government to the 
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Company in respect of acquisition of the 
undertaking thereof shall be an .amount 
equal to the sum total of the value of 
the properties and assets of the . Com- 
pany as on the date of acquisition of the 
undertaking of the Company 
in accordance with the 
paragraph IT less the sum total of the 
liabilities and obligations of the Com- 
pany as on that date calculated.in ac- 
cordance with the provisions of para- 
graph III, together with the interest on 
such amount calculated in’ accordance 
with the provisions of paragraph IV. 

Paragraph II:— (a) The market value 
on the date of acquisition of the under- 
taking of the company: 

(i) of any land or buildings; - 

(ii) of any plant, machinery or other 
equipment; . ' l j : 

(iii) of any shares, securities, or other 
investments held by the Company; 


(b) the total amount of the premiums 
paid by the Company up to the date of 
acquisition of the undertaking of -the 
Company in respect of all lease hold pro- 
perties reduced in the case of each, such 
premiums by an amount which bears ta 
such premium the same proportion as 
the expired term of the lease in respect 
of which such premium shall have been 
paid bears to the total term of the lease; 

(c) the amount of debts due to’ the 
Company on the date of acquisition of 
` the undertaking of the Company, whe- 
ther secured or unsecured, to the extent 
to which they are reasonably considered 
to be recoverable; l 


(d) the amount of cash held by the 
company on the date of acquisition of 
. the undertaking of the company, whe- 
’ ther in deposit with a Bank or other- 
wise; 

(e) the market value on the date of 
acquisition of the undertaking of the 
company of all tangible assets and pro- 
perties other than those falling within 
any of the preceding clauses, 
` Paragraph HI:— The total amount of 
liabilities and obligations. incurred by 
the Company in connection with the for- 
mation, management and administration 
of the undertaking of the Company and 
subsisting immediately before the date of 
acquisition of the undertaking of the 
company; f 

Provided that any of the 
assets, liabilities or obligations of 
Company as on the date of acquisition 
of the undertaking of the Company shall 
mot include such properties or assets as 


properties, 
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were added, invested or acquired and 
such liabilities or obligations as were in- 
curred in connection with such addition, 
investment or acquisition by the State 
Government during the period of mana- 
gement and control of the undertaking 
of the company. mo 

Paragraph IV:— The interest referred 
to in Pargraph I shall be on the amount 
mentioned in the said paragraph for the 
period commencing from the date of 
vesting of the undertaking of the Com- 
pany under sub-sec, (2) of S. 7 and 
ending with the date immediately before 
the date of enactment of the Oriental 
Gas Company (Amendment) Act, 1968, 
calculated at the average bank rate dur- - 
ing the said period.” i 


It should. also be mentioned here that 
S. 9 (2) was also amended and it was pro- 
vided that the Bonds should carry inte- 
rest from the date of enactment of the | 
amending Act and not from the date.of ` 
issue, The main provisions of the amend- 
ing’ Act relating to the determination 
and payment of compensation were, 
however, short lived. In 1970 the West 
Bengal Legislature passed the Oriental 
Gas Company (Amendment) Act, 1970 
(West Bengal Act 6 of 1970) once again 
substituting a new S. 8 (1) (b) and Sec- 
tion 9 (2). The new S. 8 (1) (b) was as 
follows: te 

“8 (1) (bp In the case of acquisition of 
the undertaking of the Company, the 
compensation payable by the State Gov- 
ernment shall be a. sum representing 
eight times the average net income of 
the undertaking of the Company over a 
period of five complete years preceding- 
the year in which the undertaking of the 
Company has been transferred to the 
State Government under clause (a) of 


' Section 4 for the purpose of manage- 


ment and control. 


Explanation: In this sub-section, 
“net annual income of the undértaking 
of the Company” means the difference 
between the amount of gross revenue 
receipts and other general receipts ac- 
countable in the assessment of Indian 
income-tax arising from, and ` ancillary’ 
or incidental to, the business of the Com- 
pany and the amount of expenditure in~ 
curred on the following— 

(a) rents, rates and taxes, 

(b) ‘interest on loans and security dee 

posits, : 

(c) maintenance and repair, 

(d) collection charges, 
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(e) cost of management, including the 
remuneration of Managing Agents, if 
any, 

A other expenses admissible under the 

law for the time being in force in “he 
assessment of Indian income-tax end 
arising from, and ancillary or incidental 
to, the business of the Company.” 
The amended S. 9 (2) provided for im- 
terest on the bonds from the date of 
vesting of the undertaking of the Cem- 
pany under S, 7. 


8 It is thus seen that the provisions | 


. of the Oriental Gas Company Act as 
originally enacted in 1960 provided for 
the determination of compensation by 
the method of cost, less depreciation, or 
the method of capitalisation and directed 
the payment of whichever was less, in 
the shape of bonds carrying interest at 
3% from the date of issue of the bor.ds. 
The Act as amended in 1968 provided 
for the determination of compensation 
on the basis of the full market value of 
the undertaking and the payment of the 
compensation in the shape of bonds car- 
rying interest from the date of the ən- 
actment of the Amendment Act of 1368 
i.e. 7th May, 1968. The Act as finally 
amended in 1970 and as it now stands 
provides for the determination of the 


compensation by the method of capitali- © 


sation and the payment of the comp2n- 
sation in bonds carrying 
the date of the acquisition, The appellant 
(sic) “(Petitioner?) Company is aggrieved 
by the method of determination of com- 
pensation under the Act as amended in 
1970 and has filed: the present Writ Pe- 
tition in this Court questioning the v-res 
of Ss. 8 (1) (b) and 9 (2) of the Act. 


9. The submissions of Shri A. K. £en, 
learned counsel for the appellant (ic) 
(Petitioner?) were as follows: Arti- 
cle 31 (2) of the Constitution as it 
stood on the date of the acquisi- 
tion of the undertaking required the 
Legislature to specify the principles 
on which compensation, ie, a ‘just ecui- 
valent’ of what the owner had been de- 
prived of, had to be determined, The 

` principles so specified had necessarily to 
be relevant to the determination of sach 
compensation. The principle of capitalis- 
ing net profit as a sole factor was nct a 
relevant principle in determining the 
compensation payable for the acquisition 
of a public utility undertaking, It might 
be a relevant principle to determine the 
value of the intangible assets of a public 
utility undertaking but was wholly irre- 
levant to determine the value of. the 
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tangible assets of a public utility under- 
taking. Section’ 8 (1) (b) of the Oriental 
Gas Company Act, as amended in 1970, 
therefore, offended Article 31 (2) of the 
Constitution, The choice of the period of 
five years immediately preceding the 
takeover for the purpose of calculating 
the average annual net profit was in- 
apporpriate as it did not reflect the true 
earning capacity of the undertaking. ` 
There were special reasons why the pro- 
fits were low during the two or three 
years immediately preceding the take- 
over. The choice of the multiplier of 
eight was also not based on any relevant 
principle. The provision for payment in 
bonds payable in twenty years and car- 
rying interest at 3% per annum at once 
had the effect of reducing the compensa- 
tion in such a manner as not to approxi- 
mate to what was determined, This too 
was violative of Article 31 (2). Shri Sen 
relied upon the decision of this Court in 
Rustom Cavasjee Cooper v, Union of 
India, (1970) 3 SCR 530: (AIR 1970 SC 
564) and passages from Alfred Jahr’s 
Eminent Domain, Valuation and Proce- 
dure, American Jurisprudence Vol. 27 
and American Law Reports 2nd series, 
Vol, 68. i : 


10. A re’sume’ of constitutional history 
and the story of the ding-dong legal 
battles that were fought may not be out 
of place here, It may help us to under- 
stand and, perhaps even to solve the pro- 
blem before us, It will enable us to ap-~- 
preciate the relevance or irrelevance of 
the principle specified for determining 
compensation. Clauses (1) and (2) of 
Article 31 of the Constitution, © as they ` 
stood originally, were as follows:— 


“31. ‘Compulsory acquisition of pro- 
perty.— (1) No person shall be deprived 
of his property save by authority of law. 

(2) No property, movable or immov- 
able, including any interest in, or in’ 
any company owning, any commercial 
or industrial undertaking, shall be taken 
possession of or acquired for public pur- 
poses under any law authorising the 
taking of such possession or such acqui- 
sition, unless the law provides for com- 
pensation for the property taken pos- 
session of or acquired and either fixes 
the amount of the, compensation, or spe- 
cifies the principles on which, and the 
manner in which, the compensation is 
to be determined and given.” 

The word ‘compensation’ occurring in 
Article 31 (2) was not qualified by any 
adjective such as ‘just’ or ‘fair? unlike 
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Section 51 of the Commonwealth of Aus- 
tralia Constitution Act and the 5th Am- 
endment to the Constitution of America, 
in both of which provisions, the qualify- 
ing adjective ‘just’ is used, Even so, in 
Bela Banerjee’s case, 1954 SCR 553: 
(AIR 1954 SC 170) the Supreme Court 
introduced the concept of a ‘just equi- 

valent’ and held that compensation meant 
` ta just equivalent of what the owner 
had been deprived of’, It was said that 
the principles to be laid down by the 
legislature to determine the compensa- 
tion were to be subject to the ‘basic re- 
quirement of full indemnification of the 
expropriated owner’, If the principles 
did not take into account ‘all the ele- 
ments ‘which make up the true values 
of the property appropriated’ the legis- 
lation was liable to be struck down. In 
other words what was to be given was 
full compensation on the basis of the 
market value of the property acquired. 
The decision was capable of creating 
great difficulty in. the sense of discom~ 
fiting legislation for the taking over of 
big estates and the nationalisation of 
large industrial undertakings, In the 
words of Shah, J. in State of Gujarat v. 
Shantilal Mangaldas, (1969) 3 SCR 341: 
(AIR 1969 SC 634), the decisions in Bela 
Banerjee’s case (AIR 1954 SC 170} and 
Subodh Gopal Bose’s case, (1954) SCR 
587: (AIR 1954 SC -92): 


Tad were therefore likely to give 
rise to formidable problems, when the 
principles specified by the Legislature 
as well as the amounts determined by 
the application of those principles, were 
declared justiciable, By qualifying ‘equi- 
valent’? by the adjective ‘just’, the en- 
quiry was made more controversial; and 
apart from the practical difficulties, the 
law declared by this Court also placed 
serious obstacles in giving effect to the 
directive principles of State policy incor- 
‘porated in Art,’ 39.” 


So it was that Article 31 was amended 
by the Constitution 4th Amendment Act 
in 1955. The second clause of Article 31 
as amended by the Constitution 4th Am- 
endment Act was as follows: 


“No property shall be compulsorily 
acquired or requisitioned save for a 
public purpose and save by authority of 
a law which provides for compensation 
for the property so acquired or requisi- 
tioned and either fixes the amount of the 
compensation or specifies the principles 
on which, and the manner in which, the 
compensation is to be determined and 
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given; and no such law shall be called 
in question in any court on the ground 
that the compensation provided by that 
law is not adequate.” : 


The true effect of the amendment was 
that the adequacy of the compensation 
provided by the law was made non-jus- 
ticiable. Again in. the words of Shah, J., 
in Shantilal’s case, “A challenge to a 
statute that the principles specified by it 
do not award a just equivalent will be 
in clear violation of the . constitutional 
declaration that the inadequacy of the 
compensation provided is not justiciable” 
The intended effect of the amendment 
had, however been previously nullified 
to a large extent by the decisions in 
Vajravelu Mudaliar v, Special Deputy 
Colléctor, Madras (1965) 1 SCR 614: 
(AIR 1965 SC 1017) and the Union of 
India v. Metal Corpn. of India Ltd, ((1967) 
1 SCR 255): (AIR 1967 SC 637) where it 
was reiterated that the word ‘compensa- 
tion’ signified a ‘just equivalent’ of what 
the owner had been deprived of. 

11. In Vajravelu’s case (AIR 1965 SC 
1017) it was observed (at p. 626 of SCR): 
(at p. 1024 of AIR): 


“The fact that Parliament used the 
same expressions, namely, “compensa- 
tion” and “principles” as were found in 
Art, 31 before the Amendment is a clear 
indication that it accepted the meaning 
given by this Court to those expressions 
in Mrs, Bela Banerjee’s case (AIR 1954 
SC 170). It follows that a Legislature in 
making a law of acquisition or requisi- 
tion shall provide for a just equivalent 
of what the owner has been deprived of 
er-specify the principles for the purpose 
of ascertaining the ‘just equivalent’. of 
what the owner has been deprived: of. If 
Parliament intended to enable a Legisla- 
ture to make such a law without pro- 
viding for compensation so defined, it - 
would have used other expressions like 
‘price’, ‘consideration’ etc.” 

Having said that, Subba Rao, J., how- 
ever, went on to say that the argument . 
that because the word compensation 
meant ‘just equivalent’ for the property . 
acquired, therefore, the Court could as- 
certain whether it was a ‘Just equivalent’ 
would render the amendment of the 
Constitution nugatory. He observed. 
that neither the principles prescribing 
the ‘just equivalent’ nor the ‘just equi- 
valent’ could be questioned by the Court 
on the ground of the inadequacy of the 
cornpensation fixed or arrived at by the 
working of the principles. The matter 
was illustrated by the statement that the 


1979 
value of a house which was acqui-ed 
could be fixed in many ways: estimate 


by an Engineer, value reflected by cam-~ 
parable sales, capitalisation of rent ete. 
The application of different principles 
might lead to diffrent results, No «one 
could insist that only that principle 
which yielded the highest result should 
be adopted. On the other hand the va- 
. lue of land acquired in 1950 could not be 
fixed on the basis of its value in 1330 
or though 100 acres were acquired cem- 
pensation would be given only foi 50 
acres, Principles so fixing the compen- 
sation would be irrelevant. Subba Eao, 
J., summarised the position thus (at page 
629 of SCR): (at p. 1025 of AIR): 


“If the Legislature makes a law for 
acquiring a property by providing for 
an illusory compensation, or by indizat- 
ing the principles for ascertaining the 
compensation which do not relate to the 
property acquired or to the value of 
such property at or within a reasonable 
proximity of the date of acquisition or 
the principles are so designed and sa 
arbitrary that they do not provide for 
compensation at all, one can easily Lold 
that the Legislature made the law in 
fraud of its powers, Briefly stated the 
the legal position is as follows: If the 
question pertains to the adequacy of 
compensation, it is not justiciable; if the 
compensation fixed or the principles 
evolved for fixing it disclose that the 
legislature made the law in fraud of 
powers in the sense we have explained, 
the question is within the jurisdictior. of 
the Court.” 


i2. In Vajravelu’s case, (AIR 1965 SC 
1017) the compensation to be paid was 
the value of the land at the date of the 
publication of the notification under the 
Land Acquisition Act or an amcunt 
equal to the average market value of the 
land during the five years immedia ely 
preceding such date, whichever was “ess. 


It was also provided that compensa‘ion - 


was to be determined on the basis of 
the use to which the land was actully 
put on the date of publication of the 
notification and not on the basis of any 
potential value of the acquired lend. 
This Court held that in the context of 
continuous rise of land prices owing to 
abnormal circumstances it could not. be 
said that the fixation of average pcice 
during the preceding five years was not 
a relevant principle for ascertaining the 
value of the land on or about the 
date of acquisition, It was also held 
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that though the potential value of tha 
acquired land was generally an element 
to be considered in valuing land, the 
exclusion of such an element from ccn- 
sideration merely related to the inade-~ 
quacy of the compensation and did not 
constitute a fraud on power so as ta 
invalidate the provision, The decision 
amounted to this that while the princi- 
ples specified should aim at the ascertain- 
ment of a just equivalent, the principles 
so aimed could not be said to be irre. 
levant merely because the application 
of some other principles might heve 
yielded results more favourable to the 
owner of the acquired property, 


13. In the case of Metal Corporation 
of India (AIR 1967 SC 637) Subba 
Rao, C. J., observed: “The law to justify 
itself has to provide for the payment of 
a ‘just equivalent’ to the land acquired 
or lay down principles which will lead to 
that result. If the principles laid down 
are relevant to the fixation of compen- 
sation and are not arbitrary, the adequ- 
acy of the resultant product cannot be 
called in question in a Court of law. 
The validity of the principles, judged by 
the above tests, falls within judicial 
scrutiny, and if they stand the tests, the 
adequacy of the product falls outside its 
jurisdiction’, Judging by those tests, the 
two principles specified for the award of 
compensation in the Act impugned in 
that case, namely (i) compensation equat~ 
ed to the cost price in the case of unused 
machinery in good condition, and (ii) 
written down value as understood in the 
L-T. law as the value of used machi- 
nery” were held to be irrelevant to the 
fixation of the value of the machinery 
on the date of acquisition. 


14. The cases of Vajravelu (AIR 1965 
SC 1017) and Metal Corporation of In- 
dia (AIR 1967 SC 637) were both consi~ 
dered in great detail in Shantilal’s case. 
The decision in the case of Metal Corpo- 
ration of India was expressly overruled 
and the two principles which were found 
to be irrelevant in Metal Corporation of 
India’s case were held to be relevant 
principles for determination of compen- 
sation, The observations in Vajravelu's 
case suggesting that compensation meant 
a ‘just equivalent’ and that the principles 
to be specified must relate to ascertain- 
ment of a ‘just equivalent’ were held to 
be obiter, The effect of the amendment 
of Art. 31 (2) made by the Constitution 
4th Amendment Act, 1955 was stated to 
be as follows : 


` 
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“It clearly follows from the terms of 
Art, 31 (2) as amended that the amount 
of compensation payable, if fixed by the 
Legislature, is not justiciable, because 
the challenge in such a case, apart from 
a plea of abuse of legislative power, 
would be only a challenge to the ade- 
quacy. of compensation. - If compensation 
fixed by the Legislature—and by the use 
of the expression ‘compensation’ we 
mean what the Legislature justly re- 
gards as proper and fair recompense for 
compulsory expropriation of property and 
not something which by abuse of legis- 
lative power though called compensation 
is not a recompense at all or is some- 
thing illusory—is not justiciable, on the 


- plea that it is not a just equivalent of 


the property compulsorily acquired, is it 
open to the Courts to enter upon an en- 
quiry whether the principles which are 
specified by the Legislature for determin- 
ing compensation do not award to the 
expropriated owner a just equivalent? In 
our view, such an enquiry is not open 
to the Courts under the statutes enacted 
after the amendments made in the Con- 
stitution by the Constitution (Fourth Am- 
endment) Act. If the quantum of com- 


pensation fixed by the Legislature is not - 


liable to be canvassed before ‘the Court 
on the ground that it is not a just equi- 
valent, the principles specified for deter- 
mination of compensation will also not 
be open’ to challenge on the plea that 
the compensation determined by the ap- 
plication of those principles is not a just 
equivalent, The right declared by ` the 
Constitution guarantees that compensa- 
tion shall be given before a per- 
son is compulsorily expropriated of 
his property for a public purpose, What 
is fixed as compensation by statute, or 
by the application of principles specified 
for determination of compensation is gua-+ 
ranteed: it does not mean however that 
something fixed or determined by the 
application of specified principles which 
is illusory or can in no sense be regard- 


ed as compensation must be upheld by - 


the Courts, for, to do so, would be to 
grant a charter of arbitrariness, and per- 
mit a device to defeat the constitutional 
guarantee, But compensation fixed or 
determined on principles specified by the 
Legislature cannot be permitted to be 
challenged-on the somewhat indefinite 
plea that it is not a just or fair equiva- 
lent, Principles may be challenged on 


the ground that they are irrelevant to 


the determination of compensation, but 
not on the plea that what is awarded as 
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a result of the application of those prin- 
ciples is not just or fair compensation, A 
challenge to a statute that the principles 
specified by it do not award a just equi- 
valent will be in clear violation of the 
constitutional declaration that inadequacy 
of compensation provided is not justici- 
able,” l i 

15. After Shantilal’s case (AIR 1969 
SC 634) the effect of the amendment of 
Art. 31 (2) by the Constitution 4th Am- 
endment Act again fell to be considered 
by this Court in R. C. Cooper v. Union 
of India ((1970) 3 SCR 530): (AIR 1970 
SC 564) a decision of the Full Court. 
There is a controversy whether this case 
was a retreat from the position taken 
in Shantilal’s case, Later on Keshava- 
nanda Bharti’s case ((1973) Suppl SCR 1): 
(AIR 1973 SC 1461) Shelat, Hegde, Gro- 
ver, Jaganmohan Reddy and Mukherjea 
JJ., ‘expressed the view that Cooper’s 
case did not overrule Shantilal’s case 
while Dwivedi and Chandrachud' JJ, ex-. 
pressed the view that Shantilal’s case 
was in substance overruled by Cooper's 
case, This uncertainty which is said to 
have resulted from the decision in 
Cooper’s case led to the 25th Amendment 
of the Constitution. “As a result of the 
25th Amendment Art. 31 (2) came to 
read as follows : 


“31 (2) No property shall be compul- 
sorily acquired or requisitioned save for 
a public purpose and save by authority 
of a law which provides for acquisition 
or requisitioning of the property for an 
amount, which may be fixed by such law 
or which may be determined in accord- 
ance with such principles and given -in 
such manner as may be specified in such 
law;.and no such law shall be called in 
question in any court on the ground that 
the amount so fixed or determined is not 
adequate or that the whole or any part. 
of such amount is to be given otherwise 
than in cash: 


Provided that in making any law pros 
viding for the compulsory acquisition of 
any property of an educational institution 
established and administered by a min- 
ority, referred to in Cl, (1) of Art. 30, 
the State shall ensure that ‘the amount 
fixed or determined under such law for 
the acquisition of such property is such 
as would not restrict or abrogate tha 
right guaranteed under that clause.” 


16. So much for constitutional his- 
tory. We are not concerned in this casa 
with the 25th Amendment. We are con- 
cerned with Art, 31 (2) as it stood after 
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the 4th Amendment and before the 25th 
Amendment, On a question of interpre- 
tation of Art. 31 (2) ‘the decision im 
Cooper’s case (AIR 1970 SC 564) there~ 
fore, has the final word. In Cooper’s cass 
Shah, J., who spoke for the Court re- 
cognised the apparently conflicting views 
expressed in Vajravelu’s case (AIR 19€5 
SC 1017) and Shantilal’s case but held, 
that both the lines of thought converged 
in the ultimate result that the principles 
specified by the law for determinaticn 
of compensation were beyond the pa.@ 
of challenge, if they were relevant ^a 
the determination of compensation ard 
were recognised principles applicable :n 
the determination of compensation fer 
property compulsorily acquired and if the 
principles were appropriate in determim- 
ing the value of the class of property 
sought to be acquired, The provisions of 
the Banking Companies (Acquisition ar.d 
Transfer of Undertakings) Act 22 of 1989 
were struck down on the ground that 
relevant principles were not specified for 
the determination of compensation, Im- 
stead of providing for valuing the ea- 
tire undertaking as a unit, the Act pr- 
vided for determining the value, reduz- 
ed by the liabilities, of only some of the 
components which constituted the under- 
taking. It also provided for differeat 
methods of determining compensation in 
respect of different components, Sine 
the undertaking was sought to be acquir- 
ed as a going concern the goodwill amd 
the value of the un-expired-long term 
leases had also to be included in the æ- 
sets of the banks, These important cora- 
ponents of the undertakings were exclui- 

It was, therefore, held that tae 
principles specified were irrelevant fr 
the determination of compensation 2f 
Banking Companies. The Court, how- 
ever, observed that the science ‘of valua~ 
tion of property recognised several 
principles or methods for determining 
the value to be paid as compensation io 
the owner for loss of his property and 
that if an appropriate method or princi- 
ple for determination of compensatien 
was applied, the fact that by the appi- 
cation of another principle which was 
also appropriate, a different value was 
reached, would not justify the Court in 
entertaining the contention that out of 
the two appropriate methods, one mare 
generous to the owner should have be2n 
applied by the Legislature. It was o2- 
served that if several principles were 
appropriate and one was selected for de- 
termination of the value of the property 
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to be acquired, selection of that princi~ 
ple to the exclusion of other principles 
was not open to challenge since the selec- 
tion had to be left to the wisdom of the 
Parliament, The Court then went on to 
refer to some of the important methods 
of determination of compensation, and 
observed (at pp. 600 and 601 of SCR):: 
(at pp. 609-610 of AIR): 


“The important methods of determina- 
tion of compensation are—- (i) market 
value determined from sales of compar- 
able properties, proximate in time ta 
the date of acquisition, similarly ‘situate, 
and possessing the same or similar 
advantages and subject to the same 
or similar disadvantages, Market va- 
lue is the price the property may 
fetch in the open market if sold 
by a willing seller unaffected by 
the special needs of a particular pur- 
chaser; (ii) capitalization of the net an- 
nual profit out of the property at a rate 
equal in normal cases to the return 
from gilt-edged securities. Ordinarily 
value of the property may be determin- 
ed by capitalizing the net annual value 
obtainable in the market at the date of 
the notice of acquisition; (iii) where the 
property is a house, expenditure likely 
to be incurred for constructing a similar 
house, and reduced by the depreciation 
for the number of years since it was 
constructed; (iv) principle of reinstate- 
ment where it is satisfactorily esta-. 
blished that reinstatement in some 
other place is bona fide intended, 
there being no general market for 
the property for the purpose for 
which it is devoted (the purpose being 
a public purpose) and would have con~ 
tinued to be devoted, but for compulsory 
acquisition, Here compensation will ba 
assessed on the basis of reasonable cost 
of reinstatement; (v) when the property 
has outgrown its utility and it is reason- 
ably incapable of economic use, it may 
be valued as land plus the break-up va~ 
lue of the structure, But the fact that 
the acquirer does not intend to use the 
property for which it is used at the time 
of acquisition and desires to demolish 
it or use it for other purpose is irre- 
levant and (vi) the property to be ac- 
quired has ordinarily to be valued as a 
unit. Normally an aggregate of the va- 
lue of different components will not be 
the value of the unit, 


These are, however, not the only me- 
thods, The method of determining the 
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value of property by the application of 
an appropriate multiplier to the net an= 
nual income or profit is a satisfactory 
method of valuation. of lands with build- 
ings, only if the land is fully developed, 
ie, it has been put to full use legally 
permissible and economically justifiable, 
and the income out of the property is 
the normal commercial and - not a cons 
trolled return, or a return depreciated on 
account of special circumstances, If tha 
property is not fully developed, or tha 
return .is not commercial . the method 
may yield a misleading result, 

XXX XXX XXX XXX 
But when an undertaking is acquired as 
a unit the principles for determination 
of compensation must be relevant and 
also appropriate to the acquisition of the 
entire undertaking. Im determining the 
appropriate rate of the net profits the 


return from gilt-edged securities may, 
unless it is otherwise found unsuitable, 


be adopted.” . . 


17. It is worthy of notice that Shah, 
J., very carefully refrained, throughout 
the discussion, from using the expression 
‘just compensation’ or ‘just equivalent’ 
nor did he draw inspiration from any 
American or ‘Australian cases, Realising 
the implication of the use of adjectives 
like ‘just’ or ‘fair’, he was content ta 
use the expression ‘compensation’ and ta 
say that the principle specified must be 
relevant for determination of compensa- 
tion, l 

18. Dealing with the question whether 
compensation might be provided in the 
form of bonds, the Court said (at pages 
608-609 of SCR): (at pp, 614-615 of 
ATR): ; 

“Compensation may be provided under 
a statute, otherwise than in the form of 
money: it may be given as equivalent of 
money, i.e, a bond, But in judging whe- 


ther the law provides for compensation, - 


the money value at the. date of 
expropriation of what is given as 
compensation, must be considered, If 
‘the rate of interest compared with 
the ruling commercial rate is low, 
it will reduce the present value of 
the bond. The Constitution gurantees a 
right to compensation—an equivalent of 
the property expropriated and the right 
to compensation cannot be converted in- 
to a loan on terms which do not fairly 
compare with the prevailing commercial 
terms, If the statute in providing for 
compensation devises a scheme for pay- 
ment of compensation by giving it in the 
form of bonds, and thé present value of 
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what is determined to be given is there~ 
by substantially reduced, the statute im~< 
pairs the guarantee of compensation, 

A scheme for payment of compensation 
may take many forms, If the present 
value of what is given reasonably appro~ 
ximates to what is determined as com~ 
pensation according to the principles pro« 
vided by the statute, no fault may bea 
found, But if the law: seeks to convert 
the compensation determined into a forc- 
ed loan, or to give compensation in 
the. form of. a bond of which the 
market value at the date of ex- 
propriation does not approximate 
the amount: determined as compensation, 
the Court must consider whether . what 
is given is in truth compensation which 
is inadequate, or that it is not compen~ 
sation at all, Since we are of the view 
that the scheme in Sch. II of the Act 
suffers from the vice that it does not 
award compensation according td any 
recognized principles, we need not dilate 
upon this matter further,”. iá 


19. We may now examine the submis- 
sions of Shri A. K, Sen in the light of 
the principles enunciated in (Coopers 
case (AIR 1970 SC 564) without confus- 
ing ourselves with imported expressions 
like ‘just compensation’ or ‘just equiva~ 
lent’, Shri A, K. Sen’s primary. submis< 
sion was that the principle of capitalis- 
ing net profit as the sole factor for de- 
termining the compensation payable for 
the acquisition of a Public Utility Un- 
dertaking was not a relevant principle, 
According to him a Public Utility Un- 
dertaking was under an obligation to 
provide services to the community irre- 
spective of whether its activities result 
ed in profit or loss. It was subject to a 
rigid price control. It did not have the 
freedom to extend or curtail its activi« 


ties based on consideration of profit. An .- 


Undertaking like the appellant’s he said, 
was bound to render services even in un« 
profitable lines of supply and areas. 
Therefore, the method of capitalising in- 
come was not relevant to determine the 
compensation payable to a Public Utility 
Undertaking, It might be relevant to. 
assess the value of the intangible assets 
of the Public Utility Undertaking but 


it was not relevant for valuing its tan- 


gible assets, Shri Sen invited our atten~ 
tion to certain passages from Alfred 
Jahr’s Eminent Domain — Valuation and 
Procedure, Valuation by Bright, Ameri- 
can Jurisprudence 2nd Edn.—Vol, 27 and 
American Law Reports—2nd series, Vol. 
68. It is hardly necessary to point out 
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that American authorities ‘are not of any 
avail on the question before us since 
the basic assumption - of the American 
authorities is. that what is payable is a 
‘just compensation’ and every “and all 
principles ‘necessary ‘to arrive at a ‘just 
compensation’ have to be applied, That, 
as we have seen, is not the position in 
India, What we have to see is whether 


the particular principle specified by the. 


statute is a relevant, principle. Even so 
we will refer to the authorities cited by 
Shri Sen. These authorities themselves 
show that the method of capitalisation of 
met profit is an unquestionably relevent 
principle in assessing compensation, In 
fact the very argument of Shri Sen that 
the principle of capitalisation of net.pro- 
fit as a sole factor to determine compen 
sation is not relevant, appears to us to 
imply that it is.a relevant principle along 
with others, 


20. Alfred Jahr in his Eminent D'o- 
main —- Valuation and Procedure, sta:es 
in S, 66: “At the outset, we must bear 
in mind that when private property is 
acquired for public use under the power 
of eminent domain, just- compensation 
must. be paid to the owner, How is the 
just compensation determined? That is 
the problem which we will discuss at 
some length”, ‘Dealing particularly w.th 
the question of valuation of Public Uti- 
lities, the author mentions the reascns 

. why the principles of valuation in the 
case of acquisition of Public Utilities ere 
sometimes different from those pertain- 


ing to the usual acquisitions, Then he 


proceeds to say that in estimating a 
‘just compensation’ of Utility property 
consideration must be given to two types 
of properties, the tangible properties and 
the intangible properties, ‘Tangible pro- 
perty such as land may be’ valued at 
the market value while property like 
plant etc, may have to be valued on the 


. basis of original cost, cost of reproduc- 


tion, allowance for depreciation etc. In 
the case of intangible property the 
author states that the Courts do rot 
indicate the method used in reaching 
the intangible item of ‘going concern 
value’ and confesses that “there probakly 
is none”, After remarking that valva- 
tion of a going concern based on capi- 
talisation of net- earnings ‘assumes too 
many contingencies, the author refers to 
the case of Appleton Water Co, v. Rail- 
road Commission (154 Wis 121, 148; 142 
N. W, 476:47 LRA. (NS) 770), where 
the Court said' that’ the fundamental d:f- 
ficulty with. an’ attempt to set a definite 
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sum as representing going concern value 

is “that it is an attempt to divide a 

thing which is in its nature practically 

indivisible. The value of the plant and 

business is. an indivisible gross amount. 

It is not obtained by adding up a num-. 
ber of separate items, but by taking a 
comprehensive view of each and all; of 
the elements of property, tangible and 
intangible, including property rights, and 
considering them all, not as separate 
things, but as inseparable parts of one 
harmonious entity.” 

21, Bright in his ‘Valuation’, deals . 
with the question under the heading 
‘Capitalized Earning Power Versus So- 
called Physical value as a measure of 
Just Compensation’, After referring to 
various difficulties in arriving at the just 
compensation on the basis:of the me- 


thod of eee the. author . ends 
the statement : 
“No doubt the Seatical objections 


urged by the courts against capitalized 
earnings as a basis of valuation are well 
founded, But valuations based on re- 
placement cost are indefensible if judg- 
ed by the assumed objective of an award 
in condemnation, which is to indemnify 
the owners of the property for the loss. 
Difficult as it is to determine fairly the 
value of a business enterprise by esti- 
mating its future earnings, no alternative 
method of valuation isiacceptable, unless 


one is content to use the market prices 
of outstanding stocks and bonds.” 

22. In American Jurisprudence, 2nd 
Edition Vol, 27, the discussion of | the 
question of ‘Measure and elements of 
compensation’ starts in para, 226 with 
the sentence “.,....... ‘the right of Emi- 
nent Domain cannot be exercised except 
upon condition that just compensation 
be made to the owner,” In para, 339 the 
valuation: of Public Uthty Properties is 





_considered and the unique problems pre- 


sented are mentioned, It is then said: 
“no rigid measures can be prescribed for 
the determination of ‘just compensation’ 
under all circumstances and in all cases 
EEEN The amount of net income ac- 
tually received -by a public utility com~ 
pany may and should be considered as a 
factor in determining the valuation, al- 


though such earnings are not conclusive, 
especially. if-a large sum would be ne- 
cessary to put the plant in good condi- 
tion. Capitalization of earnings, or the 
“economic” value, is a' method of ap- 
praisal in condemnation cases which..has 
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met with approval in some jurisdictions, 
although usually rejected as a sole test. 
This test has its limitations (primarily 
because of the speculative factors involv- 
_ed), but is unquestionably relevant, par- 
ticularly when attempting to measure the 
intangibles of a public utility”, 


23. “In American Law Reports — 2nd 
series Vol, 68, at pp. 398-399 it is stated 
that in valuing utility property various 
tests have been applied, alone and in 
combination, the usual method being the 
ascertainment of market value, It is then 
pointed out that there is a difference in 
ascertaining the market value for the 
purpose of condemnation proceedings and 
for the purpose of rate-making, It. is 
said : “In condemnation proceedings just 
compensation is the market value of the 
property taken. In rate-making cases, 
the standard or market value of the. in- 
vestment cannot be applied in determin- 
ing just compensation, for the simple 
reason that market value is dependent 
upon earning capacity and fluctuates 


with that capacity; consequently in de-. 


termining what earning capacity is just, 
the market value of the investment 
which is a result of earning capacity 
cannot be utilised as a basis for the de- 
termination of what constitutes the rea- 
sonable or just earning capacity of the 
plant.” 


24. We may also refer to Principles 
and Practice of Rating Valuation by Ro- 
ger Emeny and Hector M. Wilks, At 
p. 197 of the 3rd edn., public utility un- 
dertakings are considered and it is said: 

“Public Utility Undertakings were 
prior to 1950 valued by the profits me- 
thod. This method was used because pub- 
lic utility undertakings were not gene- 
rally speaking let, added to which they 
enjoyed some element of monopoly...» 
insofar that there are public utility un- 
dertakings or quasi public utility under- 
takings which are not covered by a for- 
mula, and in the absence of rental evi- 
dence, it is probable that- the profits 
method of valuation would be applicable. 
There is no shortage of case law to help 
the valuer when using the profits method 
for public utility undertakings.” 


It is thus clear from the very authori- 
ties cited by Shri Sen that tangible and 
intangible property of a public utility 
undertaking may not necessarily. be va- 
lued separately and it is a sound prin- 
. ciple to treat them as indivisible and 
value the undertaking as an integrated 
+ whole. -`The authorities also’ treat.: the 
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capitalisation of net profit as one of the 
recognised principles of valuation of 
Public Utility Undertakings, . though it 
may not be the best in the sense that 
it may not yield that result which is 
most advantageous to the owner of the 
undertaking, But we are not concerned 
with the question which principle will 
yield the result most advantageous to 
the owner of the undertaking but with 
the question whether the particular prin- 
ciple is a relevant principle at all, In 
the language used in ‘American Juris- 
prudence, the principle of capitalisation 
of net income is ‘unquestionably. rele- | 
vant” even in the case of Public Utility 


Undertakings. In our view, it requires 
no authority to say that capitalisation of 
net income is a sound principle of valua- 
tion, Any purchaser will immediately 
put himself the question ‘what profit 
does the undertaking make and how 
much should I invest to get the return’? 


-He may pay more if the prospects of 


better income in the future are bright 
and if the plant, machinery and build- 
ings are in excellant condition, He may 
pay less if the future is not so bright 
and if the plant, machinery and . build- 
ings are in a poor state and require 
immediate replacement and repair. Hae 
may pay more if the undertaking is pos- 
sessed, of substantial, unencumbered pro- 
perties. He may pay less if the lease 
of the land on which ‘the factory is lo~ 
cated is about to expire. Thus the price 
may vary depending on various factors 
but the basic consideration is bound to 
be the profit yielding capacity of the 
undertaking, Shri Sen asserted that the 
lands belonging to the company which 
were purchased by way of investment, 
can fetch a price of Rupees six to seven 
crores. There is nothing in the petition 


‘to indicate that any“lands were purchas~< 


ed by way of investments and not for 
the purpose of gas works or that the 
lands are capable of being sold indepen< 
dently of the undertaking, Perhaps, no 
one will come forward to purchase land 
next to a gas works, Perhaps there arg 
other factors which make the land un- 
saleable or which depreciate the value 
of the land. We do not know. Suffice 
to say that the assertion of Shri Sen is 
not borne out by. any statement to that 
effect in the writ petition. Shri Sen 
suggested that the petitioner might be 
given an opportunity. to amend the 
Writ Petition. We do not think we can ` 
do that, The acquisition was made in 
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1962, The impugned Act was passed in 
1970. The Writ Petition was filed in 
1971 and has been pending in this 
Court for seven years. If there wes 
any substance in the present assertion, 
the petitioner would surely have mer- 


tioned it prominently in- the Writ Peti- 


tion, It would not have taken the peti- 
tioner so many years to discover a cit 
cumstance claimed by his Counsel to be 
so very vital. We do not think we wil 
be justified in permitting any amenc- 
ment at this stage. The case of the 
petitioner right through has been thet 
the principle of capitalisation of income 
was irrelevant, With that submissioa 
we emphatically do not agree, 


25. Shri Sen’s next submission wes 
that the choice of the period of five 
years immediately preceding the take- 
over of the management and control cf 
the Company for the purpose of calculat- 
ing the average annual income was arbi- 
trary as those five years were particular- 
ly lean years for the Company because 
of some special circumstances, The 
charge of arbitrariness is baseless, The 
five years immediately preceding tke 
take-over of the control and manage- 
ment of the Company were the years 
1955-56, 1956-57, 1957-58, 1958-59 and 
1959-60 during which years the profits, 
according to the -balance-sheets of the 
Company, were Rs, 15,86,789, Rupees 
13,81,177, Rs, 7,50,582, Rs, 1,64.158 and 
Rs, 1,82,123/- respectively. Now, if tke 
Legislature wanted to be unfair to the 
Company, the last year’s profit coud 
have been taken as the criterion on tke 
ground that the value to be ascertained 
was the value on the date of the take- 
over and not some hypothetical antericr 
date. Or, instead of taking the advan:~- 
age of the period of the preceding five 
years, the Legislature could well have 
taken the average of the preceding three 
years, If either of these courses had 
been adopted, the compensation woukd 
be much less, Instead, the legislature 
very fairly adopted a five year pericd 
for calculating the average annual in- 
come, It may be that in the historical 
past the undertaking was making large 
profits. It may be that in the past also 
there were lean years, Neither a specia.- 
ly fat nor a specially lean period from 
the past could properly be.taken into 
account as that would be irrelevant. The 
legislature was concerned with the 
value of the undertaking ‘at or about the 


date of acquisition’ (in the words of , 
Subba Rao C, J., in Vajrayelu’s cass) 


Oriental Gas Co. v, State of W. B. (Reddy J.Y 


[Prs, 24-27] . S.C. 261 


(AIR 1965 SC 1017). The legislature, 
therefore, very properly chose the period 
of five years immediately preceding the 
taking over, After all one cannot shut 
one’s eyes to the report of the Commit- 
tee which was appointed in 1958 to en- 
quire into the working of the Company. 
The report. had said “The Committee 
feels that as the plant and equipment in 
the Gas works as well as the distribu- 
tion system are in a very poor state of 
maintenance, the valuation made at this 
stage may not hold good even in the 
near future......... The Committee is of 
the opinion that the present gas works 
in Calcutta, including the distributing 
system, is in a very bad state of dis- 
repair......... ” It appears from the affida- 
vit filed on behalf of the Government of 
West Bengal that they had to spend the 
huge sum of Rs. 84,00,000 for replace- 
ment, renovation and expansion, We are 


-unable to find anything wrong with the 


choice-of the period of five years preced- 
ing the take-over. We are of the view! 


that the period chosen is fair to the’ 
Company, 


26. The next target of Mr, Sen’s at- 
tack was the choice of the multiplier, He 
submitted that in the year 1962 gilt- 
edged securities were fetching no more 
than six per cent per annum and there- 
fore, not eight, but some other higher 
multiplier should have been specified. 


27. The argument of Shri Sen is bas- 
ed on the observation of Shah, J., in 
Cooper’s case (AIR 1970 SC 564) that 
‘capitalisation of the net annual value of 
the property at a rate equal in normal 
cases to the return from gilt edged secu- 
rities’ was an important method of de- 
termination of compensation, The very 
use of the word normal by Shah, J., in- 
dicates that it was not intended to lay 
down any invariable rule that whenever 
a method of .capitailsation of net profit 
was adopted, the return from gilt edged 
securities was to be the basis, That 
should depend on a variety of circum- 
stances such as the nature of the pro- 
perty, the normal return which may be 
expected on like investment, the state 
of the capital market and several such 
factors, For example, it is well known 
that a large investment yields a higher 
return than a smaller investment and 
similarly a long term investment yields 
a better return than a short term in- 
vestment. A different principle and a 
different multiplier may have to be ap- 
plied to. different kinds of property, 
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such as, agricultural - land, residential 
buildings, industrial . undertakings ete 
In the case of a going business. or in- 
dustrial undertaking the appropriate 
multiplier may be ` determined ‘on the 
basis of the annual return of an ‘under- 


taking with similar capital investment: ` 


If the Legislature thinks that a return 
- [of 12$% in the case of a large. industrial 
undertaking such as the petitioner’s 
is reasonable and on that basis adopts 
the multiplier ‘eight’, it is not for this 
Court to sit in judgment and attempt to 
determine a more appropriate multiplier, 
We are unable to see how the adoption 


of the particular multiplier in the pre-' 


sent case is the result of the application 
of any irrelevant principle. We do not, 


therefore, agree with the submission of 


Shri Sen. ` 


' 28. Shri Sen's: final pene was in 


‘regard:to the method of payment in the. 


shape of bonds payable in twenty years 
and carrying interest @ 3% per annum, 
which, he said, at once,.had the effect of 
reducing the compensation to less than 
a half of what was determined, He sub- 
mitted that this was violative of Arti- 
cle 31 (2) of the Constitution, He relied 


on the passage in Cooper’s case (at pages . 


608-609 of 1970 (3) SCR}: (At pp. 614< 
615 of. AIR 1970 SC), already extracted 
by us earlier in’ this judgment. There 


appears to be some force in the submis~. 


sion of Shri Sen, If the submission of 
Shri Sen is accepted it ‘will result in our 
striking down Section 9 (2) of the Act, 
Though Shri Sen argued that Sec, 9 (2) 
was not severable from the remaining 
provisions of the Act and therefore, the 
entire Act would go with Section 9 (2), 
we do not have the slightest doubt that 
Section 9 (2) is severable from the rest 
of the Act, It is: patently.so, It is im- 
possible to hold that the remaining pro- 
visions: of the Act are so inextricably 
bound up with Section 9 (2)'that’ “what 
remains cannot independently survive; 
nor can it be assumed that the Legisla- 
ture would not have enacted what sur- 
vives without Section 9 (2). If Sec. 9 (2) 
is severable; as it undoubtedly is, and 
if it is struck down the consequence 
would be that the State would now have 
` to make the payment in Gash instead ` of 
fn bonds. Having. regard to the’ eighteen- 
year period which has elapsed: since the 


date of taking. over of the Company this. 


would have the. effect on the Company 
losing - even the interest ‘of 3% © pér 


anhum for this period. When this was - 


pointed out to ‘Shri Sen he agreed “that 


Basti Sugar Mills v, State of U. P. 


ALR 


if we considered that Section 9 (2) was 
severable from the rest of the Act he.. 
would: not ask:us to strike down S. 9 (2) 
as ultra vires, We will leave it at that. 
We should not however be understood 


‘as ‘having decided that’ S, 9 (2) offends 


Article 31 (2) of the Constitution, Shri 


‘Chatterjee; learned ‘counsel for the State 


of West Bengal, argued that the earlier 
decision of the Calcutta High Court in 
the petition under: Article 226 of the 
Constitution operated as res judicata, In 
the view that we have taken on the main 
question it is unnecessary to consider ` 
this argument except: to say that there 
does not appear to be any substance in 
it. In the result the Writ Petition is dis~“ 
missed with costs, i l 
Petition dismissed. 
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V. R. KRISHNA IYER AND 
D. A. DESAI, JJ,- 


Basti Sugar Mills Co, Ltd. Appellant 
v State of U, P, and “another, Respon- 
dents. . 

Civil Appeal No, `2148 of 1977, Dj 
11-9-1978. 

(A) U.-P. Industrial- Disputes Act (28 
of 1947), S. 3. (b), (c) — Govt. constituting 
tripartite committee relating to bonus — 
Agreement between representatives of - 
Managements - and: Labour relating to 
payment of bonus —— Agreement incorpo- 
rated in Notification under. S. 3 (b) — 
Validity. (Payment of Bonus Act (1965), 
S. 34). 

The ‘ripartite’ committee constituted 

under ‘S, 3 (c) succeeded in bringing . 
about an agreement in regard to the pay- 
ment of-bonus for the season 1967-68 be~ 
tween the representatives of the emplo« 
yers and employees on the basis of Pay~ 
ment of Bonus ‘Act; 1965, with certain’ 
modifications .and adjustments,’ The said 
agreement was forwarded to the Gov- 


“ernment which in turn accepted the re- 


commendations and issued an order un< 
der S. 3 (b) incorporating and imple- 
menting those recommendations, . 

Held that there. was a clear agreement 
for payment of bonus within the mean~! 
ing of S. 34:o0f the Bonus Act between.. 
the employers: and.employees in the- res 


*Spl..Appeal No. 412 of 1971, K 19-10: 
1976, (All). - , 
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commendations of the tripartite commit- 
tee and the incorporation of the same in 
the notification under S. 3 (b) did -not 
negate the anterior agreement between 
the parties, 


S. 34 of the Bonus Act has a monop3~ 
listice tendency of excluding other laws 
vis-a-vis profit-sharing bonus, The basic 
condition for nullification of S, 3 (b) f 
the U, P. Act is that, when it enters the 
area of bonus, it is inconsistent with the 
provisions of the Bonus Act, The ana- 
lysis of the U. P. Act shows that the-e 
is no inconsistency between the provi- 
sions of U, P., Act and the payment of 
Bonus Act, As such an agreement within 
the meaning of S, 34 (1) could be spelt 
out of the notification under S, 3 (b} 
AIR 1961 SC 420, Referred; Spl. Appeal 
No, 412 of 1971 (All) D/- 19-10-1976, Af- 
firmed, a (Paras 23, 31) 


Anno: AIR Manual (3rd Edn.) Payment 
of Bonus Act (1965), S. 34 N, 1. i 


Cases Referred: Chronological : Paras 
AIR 1961 SC 420: (1961) 2 SCR 330 28, 
30 


Dr. Y, S. Chitale, Sr, Advocate (Ms. 
S. Swarup, Sri Narain, Advocates with 
him), for Appellant; Mr, G.. N. Dikshit, 
Sr, Advocate (Mr. M. V. Goswami, Ad- 
vocate for Mr. O, P, Rana, Advocate wich 
him), for Respondent No. 1; Mr. Yogesa~ 
war Prasad, Sr. Advocate (Miss Meera 
Bali, Advocate for Mrs, Rani Chhabra, 
Advocate with him), for Respondeat 
No, 2. 


KRISHNA IVER, J.,— Undaunted by a 
direction of the State Government under 
the Uttar Pradesh Industrial Disputes 
Act, 1947 (the U. P. Act, for short), ua- 
successfully attacked before a learned 
single Judge and in appeal from his 
judgment, the appellant-owner of two 
sugar factories in Uttar Pradesh — has 
secured special leave to reach this Court 
and press before us a few jurisdictioral 
points which, if valid, are deprivatory of 
the impugned notification under S, 3 1b) 
of the Act. Before we open the discts~ 
sion, and, indeed, as paving the way for 
it, we may remind ourselves of a jural 
fundamental articulated elegantly in a 
different context by Mr, Justice Car 
dozo: (1): 


(1) Benjamin Nathan Cardozo “What 
Medicine can do for Law’ address befcre 
the New York Academy of Mediciue, 
Nov. 1 1928 — Readings in Law 
Psychiatry, 
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“More .and more we lawyers are 
awaking to a perception of the truth that 
what divides and distracts us in the so- 
lution of a legal problem is not so much 
uncertainty about the law as uncertainty 
about the facts —- the facts which gene- 
rate the law. Let the facts be known as 
they are, and the law will sprout from 
the seed and turn its branches toward 
the light.” ‘ a 

2. Social realities mould social justice 
and the compulsions of social justice, in 
the context of given societal conditions, 
constitute the basic facts from which 
blossom law which produces order. 

3. The search for the social facts be- 
hind S, 3 of the U. P. Act takes us to the 
Objects and Reasons set out therein: 


"Following the lapse of Rule 81-A of 
the Defence of India Rules, the Govern- 
ment of India encated the Industrial Dis- 
putes Act, 1947, but this Act was found 
inadequate to deal wtih the spate of 
strikes, lock-outs and industrial disputes 
occurring in the province, Government 
were, therefore, compelled to promul- 
gate the United Provinces Industrial Dis- 
putes Ordinance, 1947, as an emergency 
measure till more comprehensive Legis- 
lation on the subject was ‘enacted. 

Although more than two years have 
passed since the termination of the war, 
normal life is still far from sight. There 
is a shortage of foodgrains and all other 
essential commodities and necessities of 
life, Maximum production is required 
to relieve the common want and misery. 
Prices continue to be rising and life has 
become very difficult for the common 
man, The loss of every working hour 
adds to the suffering of the community. 
In these circumstances, it is essential 
that Government should have powers for 
maintaining industrial peace and produc- 
tion_and for the speedy and amicable 
settlement of industrial disputes, The 
bill, which is similar to the ordinance 
already in force, provides for such 
powers.” (emphasis added), 

4, The immediate concern of the court 
in tthis case is with S, 3 which, in its 
opening part, luminously projects the 
State control obligated by community 
well-being. Even here; we may read the 
relevant part of S. 3: 

8, Power to prevent strikes, lock-outs, 
ete — If, in the opinion of the State 
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Government it is necessary or expedient 
so to do for securing the public safety 
or convenience or the maintenance of 
public order or supplies and services 
essential to the. life of the community, 
or for maintaining employment, it may, 
by general or special order, make pro- 
vision— (emphasis added) . 

(a) for prohibiting, subject to the pro- 
visions of the order, strikes or lock-outs 
generally, or a strike or lock-out. in con- 
nection with any industrial dispute; 

(b) for requiring employers, workmen 
or both to observe for such period, as 
may be specified in the order, such terms 
and conditions of employment as may 
be determined in accordance with the 
order; . ; 





. (c) for appointing committees, repre- 
sentative both of the employer and work- 
men for securing amity and‘ good rela- 
tions between the employer and work- 
men and for settling industrial disputes 
by conciliation; for consultation and ad- 
vice on matters relating to production, 
organisation, welfare and efficiency; 

(d) for constitution and functioning of 
Conciliation Board for settlement of in- 
dustrial disputes in the manner specified 
in the order; . f 
Provided that no 
clause (b)— 

(1) shall require an employer to 
serve terms and conditions 
ment less favourable to the workmen 
than those which were applicable to 
them at any time within three months 
preceding the date of the order; : 
XX ' XX . XX 

5. The testimony from these texts, 
which are part of the legislative pack- 
age, is the critical factor underlying 
governmental order in our constitutional. 
system. An insight into it is worthwhile 
as a tool of interpretation of S. 3 of the 
U. P. Act and its harmonisation with 
S. 34 of the Payment of Bonus Act, 11965 
(the Bonus Act, for brief) A synthesis 
of these two statutes is the key to the 
problems posed by Shri Chitale before 
us, arguing the case for the appellant. 

6 When crisis conditions grip the 
community the first imperative of good 
Government, ‘order’, takes precedence; 
and the Executive transfixed between 
‘govern’ or ‘get out’ and guided by value 
judgments resorts to firm action. Exigent 


xx 
order made 


XX 
under 


ob- 
of employ- 


solution ‘of problems affecting the well- 


being of the have-nots, in a social jus- 
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tice setting, desiderates provisional di- 
rectives to the haves to disgorge pay- 
ments, not as final pronouncements on 
rights but as immediate palliatives to 
preserve the peace. This is police power 
at its sensitive finest when State and 
society are confronted by the dilemma 
of ‘do or die’. And, in a broader perspec- 
tive, Governments of the Third World 
must hear the voice which moved the 
Objectives Resolution in the Constituent 
Assembly, while seeking light to keep 
loving peace, ‘ 

“The service of India means the ser- 
vice of the millions who suffer, It means 
the ending of poverty and ignorance and 
disease and inequality of opportunity. 
The ambition of the greatest man of our 
generation has been to wipe every tear 
from every eye. That may be’ beyond 
us, but as long as there are tears. and 
sufferings, so long our work will not be 
over.(2) 

The problems of law are, at bottom, 
projections of life: 

“Law is a form of order and good law 
must necessarily mean good order.’’(3) 
We touch these chords because the roots 
of jurisprudence lie in the soil of so~ 
ciety’s urges, and its bloom in the nou- 
rishment from the humanity it serves. 
To petrify statutory construction by pe~ 
dantic impediments and to forget the. law 
of all laws, viz. the welfare 
of the people, is to bid farewell 
to the grammar of our constitutional 
order, Its practical application arises in 
the present case. Before going further 
we sketch the facts of the present case 
and then on to the larger principles, an 
understanding of which will unlock the 
crucial questions arising in the case. 

7. The appellant, as stated earlier, 
runs two sugar factories at two dif- 


. ferent places, There are around 71 such 


factories in Uttar Pradesh whose eco~ 
nomy, in large measure, depends on the 
sugar industry. Moreover, sugar is an 
essential commodity, Thus, these facto- 
ries and the army of workers employed 
therein fall within the strategic sector 
of the State economy. It is but natural 
that Government is highly sensitive in 
the matter of maintenance of sugar sup~ 
plies and the smooth working of ` tha 
sugar factories, Any explosive situation 


(2) The Indian Constitution — Corner« 
stone of a Nation by Granville Austin, 
1972 Edn, p. 26 

(3) Politica, Book VII, Chapter 4, Sec« 
tion 5 ` : 
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in the shape of an industrial dispute end 
any disruptive factor throwing out ‘of 
gear the employment in factories is sure 
to throw into disarray publice safety, 
public order, public production and čis- 
tribution system and public employment, 
using these expressions. in their social 
connotation. Roscoe Pound’s words are 
jurisprudentially apt: (4) 
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“Law is more than a set of abstract 
norms or legal order, It is a process of 
balancing conflicting interests and se- 
curing’ the satisfaction of the maximum 
wants with the minimum friction.” 
And, Paton has set the tone for Part IV. 
of our Constitution to be used as back- 
ground music, if we say so. 

“the law itself cannot be impartial...... 
for its very raison d’etre is to precer 
one social interest of another.” (5) 


8 As was the wont, presumably, 
there was apparently a clamour in 1168 
for workers’ bonus which hotted ap, 
threatening community 
smooth supplies essential to the life of 
the community and maintenance of en~ 
ployment and public safety. 


% Every industrial dispute has a po- 
tential for large scale breach of the 
peace when the factories and workmen 
affected are numerous, But the general 
unrest induced by industrial demands 
and resistance may, on critical occasioas, 
blow up unless quia timet action to ce- 
fuse are taken, This measure has neces- 
Sarily to be at the administrative level, 
since the judicial process is prone to 
suffer from slow motion, The U., P. Le- 
gislature, with comprehensive 
provided for long-range adjudicative re- 
solution of industrial disputes and shoct~ 


run executive remedies to pre-empt aad. 


contain outbreaks which may get out of 
control once ignited, and may even cost 
human lives in the ‘fire-fighting’ police 
actions: 


“A Government ought to contain in 
itself every power requisite to the full 
accomplishment of the objects commit- 
ted to its care, and to the complete exe- 
cution of the trusts for which it is res- 
ponsible, free from every: other control 


(4) Interpretation of Legal History, 
p. 156, quoted in ‘Criminal Law — Prin- 
ciples of Liability’ by T, S. Batra, p. 612. 

(5) A Text Book of Jurisprudence page 
31, quoted in ‘Criminal Law — Prinei- 
ples of Liability’ by T. S. Batra, p. 612. 
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but a regard to the public good and to 
the sense of the people.” (6) 

From this angle, S. 3 has been designed 
as an emergency provision to be exer- 
cised in an excited phase of industrial 
collision. 


10. Using the power under S. 3 (c) of 
the Act and based on the suggestion of 
the State Labour Conference (Sugar) the 
State Government appointed a tripartite 
committee in October, 1968 consisting 
of three nominees of the Indian Sugar 
Mills Association and three representa- 
tives of the workmen, the Labour Com- 
missioner being the Chairman of the 
Committee, The notification under S. 3 
(c) was issued with a view .to— 


“consider and make its recommenda- 
tions to Government on the question of 
grant of bonus for 1967-68 to workmen 
by the Vacuum Pan Sugar factories of 
the State on the basis of the Payment 
of Bonus Act 1965, subject to such modi- 
fications as may be mutually agreed 
upon.” (7} 

11. No one, at any page has assailed 
the presence of the statutory pre-condi- 
tions of social urgency, We proceed on the 
footing that a flare-up was in the offing 
rie the State acted to pre-empt a break- 

own, 


12. It is pertinent to note that the 
Association is a trade union registered 
under the Trade Unions Act, 1926, Its 
functions are indicated in the definition 
of ‘trade union’ in S. 2 (h) of that Act 
and include regulating ‘the relations ‘be- 
tween workmen and employers’, Thus, 
the Association was functionally within 
its competence to nominate three repre- 
sentatives to sit on the Committee to re- 
gulate the relations between the mem- 
ber-employers and the workmen em- 
ployed. The appellant is a member of 
the said Association, 

13. It is significant to remember that 
the State Government constituted the 
tripartite committee unler S, 3 (c) as an 
emergency measure before taking steps 
under S, 3 (b) of the Act so that it may 
inform itself in a responsible way 
through the recommendations made by 
the Committee which represented both 
the wings of the industry. Although Sec- 
tion 3 (b) does not depend, for coming 


(6) The Administration 
Melvin P. Sikes, Chapter 7, 
Politics and of Power, p, 120. 

(7) Notification dated 17-10-1968 of the 
U. P. Govt. Labour (C) Dept, ; 
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into play, upon any report under S. 3 (c) 


this was a measure to ensure fairness to- 


the concerned elements. The Committee 
held several sittings and, at some stages, 
the appellant or his representative did 


participate directly or indirectly in the 
deliberations, Equally relevant is the 
circumstance that the worker’s repre- 


sentatives actually accepted the formula 
put forward by the President of the 
Managements’ Association. We mention 
these circumstances to indicate that,.the 
scales, if at all, were tilted in favour of 
the mill owners and Government, on re~ 
ceipt of the recommendations and an= 
xious to freeze the situation, issued an 
order under S, 3 (b) incorporating and 
implementing those  recommendaticns, 
That notification which: was impugned 
before the High Court and is eno 
before us reads: . 


“WHEREAS on the N 
of the State Labour Tripartite. Confer- 
ence (Sugar) held on June 16, 1968, a 
Committee was constituted under Labour 
(C) Department, Notification No. 7548 
(HI) XXXVI-C-109 (HD/68, dated Octo- 
ber 17, 1968, to consider the question of 
grant of bonus for the season 1967-68 te 
their workmen by the vacuum pan sugar 
factories of the State on the basis of 
the Payment of Bonus Act, 1965 subject 
to such modifications as may be mutual< 
ly agreed upon and to make its recom- 
mendations, 

AND WHEREAS, the said Committee 
has considered this question in various 
meetings the last meeting having been 
held on June 5, 1969, and has submitted 
its recommendations' to the State Gov- 
ernment; 

AND WHEREAS, the. sia Committee 
has succeeded in bringing about an 
agreement in regard to the payment of 
bonus for the season 1967-68 between 
the representatives of employers and em- 
ployees on the basis of Payment of Bonus 
Act, 1965, with certain modifications and 
adjustments and has made recommenda- 
tions on the subject accordingly which 
have been accepted by the State Gov- 
ernment; . 

AND. WHEREAS, in the opinion of. the 
State Government it is necessary to en- 
force the recommendation of the said 
Committee for securing the public con~ 
venience and the maintenance of public 
order and supplies and services essen- 
tial to the life of the community and for 
maintaining ‘employment; 

NOW, THEREFORE, in exercise of the 
powers under clause (b) ‘of S 3 of the 
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U. P. Industrial Disputes Act, 1947 (U, P. 
Act No, XXVII of 1947), the Governor 
of Uttar Pradesh is pleased to make the 
following order and to direct. with refer- 
ence to S, 19 of the said Act that the 
notice of this be given’ by publication in 
the office Gazette; |. 


ORDER 

xx Xx xx 
2, (a) All the Vacuum Pan- Sugar Fac- 
tories in the State whose names have 
been mentioned in the, Annexure ‘A’ ex- 
cept the- Kisan Co-operative Sugar Face | 
tory; Majhola (Pilibhit), shall pay bonus 

for the year 1967-68 to all their emplo- 


` yees, permanent, seasonal or temporary 


including contract labour who have 
worked for not less than 30 working days 
in the accounting year 1967-68; 

XX XX. r kas xx” a 


The High Court repelled -the challenge 
and ‘upheld the notification, taking the 
view that an agreement as "recognised in 
S. 34 of the Bonus Act existed in this 
case and so’ the order which merely gave 
effect to that agreement was not bad in 
law. 


14. The main ground of attack before 
us is that the State Government cannot 
act in the area of bonus without breach 
of the embargo in S, 34 of the Bonus 
Act and so the impugned notification 
must fail for want of power, Although 
this is the thrust of the submission, Shri 
Chitale has trichotomised it, as it were, 
First, the Bonus Act being a complete 
Code covering profit-sharing bonus, no 
other law can be pressed into service ta 
force payment of bonus by the manage- 
ments, Secondly, S. 3 (b) of the U, P, 
Act is independent of any agreement be~ 
tween the affected parties and the notix 


fication thereunder operates on its own 


and not by force of consensus or contract 
between the workmen and the manage~ 
ments, In this view, it was wrong for 
the High Court to have salvaged the 
notification under S, 3 (b) as embodying 
an agreement to pay bonus, The third 
submission of counsel was that as a fact 
there was no agreement between the ap~ 
pellant and his workmen within the 
scope of S. 34 of the Bonus Act since 
the representatives of the Association 
had no- power to bind its members by 
any ‘agreement on bonus, having been 
appointed solely to make certain recom 
mendations, Moreover, the appellant had 
specifically informed the representatives 
of the Association that it did not agree 
to any variation from the approved ba- 
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lance-sheet of the company“ and tad 
withdrawn its : consent to: the’ formula 
which found favour with the Committee. 
Finally, though feebly, it was argred 
that if an agreement could be spelt, eut 
under S. 34 of the Bonus Act enforee« 
ment should be left.to S. 21 of that act 
and not to the ‘punitive recovery. provi~ 
sions of the U, P, Act, 


15. The single Judge of the H:gh 
Court dismissed the writ petition read-ng 
an agreement into the Committee’s re~ 
commendations and the eventual order 
under S, 3 (b) of the Act, This agrse- 
ment was valid under S, 34 of the Bomus 
Act, On appeal, the two Judges on ha 
Bench disagreed and the ‘case’ went De; 
fore a third Judge, who in an elaborate 
judgment, agreed with the learned single 
Judge and upheld the order of the Gov- 
ernment as an agreement under S, 34 of 
the Bonus Act, We now proceed’ to cis- 
cuss the merits of counsel’s contentions, 

16. We focus our attention on “two 
principal facets of the question. They 
are (a} ‘whether $S, 3 (b) is’ inconsistent 
with the Bonus Act; and (b) whether an 
agreement within the meaning of S. 34 
(1) (as the law then stood) could be spelt 
out of the facts of the present case. 


17. There is no challenge to the comm 
petence of the State Legislature to enact 
S. 3 of the Act. Indeed, more than one 
item in Lists II and-I. will embrace 
legislation of the pattern of S, 3, Eren 
so, the short point sharply raised by Shri 
Chitale is that ‘Parliament, having enact- 
ed the Bonus Act in 1965, ‘occupied that 
part of industrial law, and S, 34 in terms 
contains a non obstante clause, That sc- 
tion reads: - - 

“34. Nothing contained in ‘this. act 
shall be construed to preclude employ2es 
employed in any establishment or class 
of establishments from entering into 
agreement with their employer for 
granting them an amount of bonus an- 
der a formula which is different from 
that under. this Act: ` 

Provided that no such agreement shall 
have effect unless it is entered into with 
the previous approval of the appropriate 
Government: . 

Provided further that any such agrees 
ment whereby the employees relingu'sh 
their right to receive the minimum bor.us 
under sub-sec. (2A) of S, 10 shall’ be 
null and void in so far as it purports to 
deprive them of such- right: 

Provided: also . that - such employees 
shall not be entitled w: be paid bonus in 
excess of—— =: 
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' (a): 8.33 per cent, of the salary or wage 
earned by them during the accounting 
year if the employer has no allocable 
surplus in the accounting year or the 
amount of such allocable surplus is only 
so much that, but for the provisions of 
sub-sec. (24) of S. 10, it would entitle 
the employees only to receive an amount 
of bonus which is less than the afore 
said percentage, or 

(b} twenty per cent of the salary or 


` wage earned by them. during the ace 


counting year.” 


18. The effect of this provision is that 
anything inconsistent with the Bonus 
Act contained in any other law will bow 
and bend before it, Secondly, agreementa 
made after 29th May:1965 will be valid 
regarding bonus even’ if they be incon: 
sistent with the formulae in the Bonus 


19. Shri Chitale did’ not dispute the 
proposition that if a concluded agrees 
ment could be read into the recommen- 
dations of the ‘tripartite Committee relat- 
ing to Bonus, it would be valid despita 
S, 34; but he urged before us that it wag 
impossible to weave out of mere recom- 
mendations the web of a concluded cons 
tract on bonus, He canvassed before us, 
further, that if an agreement on bonus 
was necessarily inferable from the pro- 
ceedings of the. tripartite committee, tha 
enforcement thereof. could be only 
under S, 21 of the Bonus Act and not by 
reliance on the more drastic processes of 
the U. P. Act. . 


20. A torrent of objective circums 
stances has emerged in this case to wash 
out these submissions, This _ Court is 
rarely disposed to reverse a factual af 
firmation concurrently reached by ths 
Even so, wa. 
may rush past the more potent circum~ 
stances which have a compulsive force 
in arriving at the conclusion: aforesaid. 

21. Shri Chitale stressed the fact that 
the Committee itself “had a functional 
limitation writ on the face of the order 
under §. 3 (c). Its authority was limited 


. to making recommendations on the grant 


of bonus.for 1967-68 on the basis of tha 


‘ Bonus Act, subject: to such modifications 


as mutually agreed’ upon. Formally, this 
is correct. But why could the Commit- 
tee which had representatives of both 
the wings of the industry not mutually 
agree upon a bonus formula? There wag 
nothing in the notification prohibiting it, 
There was everything in the notification 
promoting it, The. whole process . was 
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geared to mutually agreed solutions, Of 
course, once the representatives of 
managements and labour reached an 
agreement, substantially on the basis of 
the Bonus Act, they would proceed ta 
recommend to Government the accept 
ance of that agreement, The notification 
under 5, 3 (c) contemplated mutual 
agreement upon bonus as the first step 


and the recommendation of the formula 
so reached as the second step, The good 
offices of the Labotir Commissioner were 
also available. In. short, the first notifica« 
tion did not shutout, but, on the other 
hand, welcomed mutual agreement. As 
` between the two wings, an agreement 
materialized,. : Then it became Govern- 
ment’s responsibility effectively to re= 
solve the crisis and behoved it to put 
teeth into the agreement by making it a 
binding order under S. 3 (b). Thereafter, 


the arm of the law, as provided in the. 


U. P. Act, went into action if there was 
violation, The object of the Government 
being to keep the peace and to interdict 
disruption it did not rest content with 
an agreement within the meaning of 
S. 34 and resort to the leisurely processes 
of S. 21. Exigent -situations demand 
urgent enforcement, and therefore Gov- 


ernment went a step further than the- 


agreement and embodied it in an order 
under S. 3 (b). This incorporation in a 
notification under S. 3 (b} did not negate 
the anterior agreement between the par- 
ties, The order of Government under 
S. 3 (b) makes the dual stages perfectly 
plain. For instance, there is the follow- 
ing tell-tale recital! ‘Whereas the said 
Committee has succeeded in _ bringing 


about an agreement in regard to the pay- 
ment of bonus for the season 1967-68 be- 


tween the representatives of the emplo- 
yers and employees on the basis of Pay- 
ment of Bonus Act, 1965, with certain 
modifications and adjustments”, In un- 
mincing language, the notification states 
that an agreement on . the payment of 
bonus has been successfully brought 
about substantially on the lines of the 
Bonus Act. In the same notification, Gov- 
ernment proceeds to state that the said 








agreement has been forwarded to it in the | 


shape of recommendations which have 
been accepted and enforced’ in exercise of 


the powers conferred by clause (b) of- 
S. 3 of the Act. The anatomy of the order 


under’S;.3 (b) being’ what we havé ex- 
plained above, the inference is inevitable 
that there. is a clear agreement in regard 
to the payment of bonus for the relevant 
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season between the employers and em- 
ployees and ingenious argument cannot 
erode that effect, 


22. The next limb of the argument 
of Shri Chitale is that in fact there is no 
evidence of his client having authorised 
the representatives of the Association to 
act on its behalf in agreeing to the bonus 


formula, On the contrary, he had with- 


drawn the authority originally confer- 
red, We cannot agree with this specious, 
though plausible, submission. ‘It admits 
of no doubt that the Association is a 
trade union registered under. the Trade 
Unions Act and the functional compet- 
ence of. a trade union definitionally ex- 
tends to regulating the relations between 
workmen and employers, $S, 2 (h) to 
negotiate an agreement. on payment of 
bonus surely falls within the scope of 
regulation of the relations between the 
workmen and the employers, Secondly, 
the notification. under S..3 (c) itself au- 
thorises the Committee to consider the 
grant of bonus on terms mutually agreed 
upon, Authority to reach agreement on 
behalf of the managements is thus impli- 
cit in the notification under $S. 3 (c). 
Moreover, the Association, having the 
capacity to represent all the members 
within the area of its authority, sat on 
the Committee through its -representa~ 
tives and became effective proxies of the 
members. Nay, more, The Assistant 
Manager of the appellant was.present in 
the tripartite conference at Naini Tal on 
June 16, 1968 and it was at that Confer- 
ence the decision, to set up the Commit- 
tee was made and a resolution to that 





effect. passed, leading to the notification 


of October 17, 1968. Moreover, through- 
out the several meetings and investiga~ 
tions of the tripartite Committee, the ap- 
pellant supplied all the facts and details 
sought concerning the formulation and 
the data for arriving at an acceptable 
solution, The formula of the Committee 
was based largely on the Bonus Act it~ 
self with some variation regarding the 
valuation of the closing stock, Important- 
ly, what the employees’ representatives 
did was merely to accept the proposal of 
the President of the Association of em- 


--ployers, There was a written agreement 


dated June 5, 1969 to which the repre- 
sentatives of both sides were signatories, 


‘To dismiss the whole consensual adven- 


ture and the culminating written agree-. 
ment as nothing but an exercise in re- 
commendatory or advisory futility is to 
bid farewell to raw realities. Industrial 
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jurisprudence does not . brook nice 
nuances and torturesome technicalities 
to stand in the way of just solutions 
reached in a rough and ready manner. 
Grim and grimy life-situations have nc 
time for the finer manners of elegant 
jurisprudence. Social justice is made of 
rugged stuff. Broad consensus between 
the two parties does exist here, as is 
emphatically underlined by the circum- 
stance that all the mill owners except 
the appellant have stood by it — and all 
the workers! Where social justice is the 
touch-stone, where industrial peace is 
the goal, where the weak and the strong 
negotiate to reach workable formulae 
unruffled by the rigidities and forma- 
lisms of the law of contracts, it is im- 
permissible to frown down the fair 
bonus agreement reached by. the repre- 
sentatives of both camps and accepted 
by the employees in entirety and the 
whole block of employers minus the ap- 
pellant, on a narrow construction of the 
notification under S, 3 (c) or S, 34 of the 
Bonus Act or S$, 2 (e) of the Contrac: 
Act. Labour law is rough hewn and so- 
cial justice sings a different tune, Wwe 
` reject, without hesitation, the appellant’s 
submission that there was no agreement 
for payment of bonus within the meam- 
ing of S. 34 of the Bonus Act and affirm 
the concurrent finding of the Higa 
Court on that issue. 

23. The second seminal problem of 
power that falls for consideration her2 
has deeper jurisprudential ` import and 
wider political constitutional portent, 
so much so decisional: elucidation be- 
comes necessitous, We have stated earlier 
that S. 34 of the Bonus Act has a mono- 
polistic tendency of excluding other laws 
vis-a-vis profit-sharing bonus; The basic 
condition for nullification of S. 3 (b) cf 
the U. P. Act is that, when it enters the 
area of bonus, it is inconsistent with the 
provisions of the Bonus Act. ‘Inconsis- 
tent’, according to Black’s Legal Dic- 
tionary, means ‘mutually repugnant cr 
contradictory; contrary, the one to the 
other so that both cannot stand, but the 
acceptance or establishment of the ore 
implies the abrogation or abandonmer.t 
of the other’, So we have to see whether 
mutual co-existence: between S, 34 ef 
the Bonus Act and S. 3 (b} of the U, P. 


Act is impossible. If they relate to the. 


same subject-matter, to the same situa- 
tion, and both substantially ‘overlap ard 
are co-extensive and at the same time 
so contrary and repugnant in their terms 
and impact that one must perish wholly 
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if the other were to prevail at all — 
then, only then, are they inconsistent, In 
this sense, we have to examine the two, 
provisions, Our conclusion, based on the 
reasoning which we will presently indi- 
cate, is that ‘inconsistency’ between the 
two provisions is the produce of inge~ 
nuity and consistency between the two 

laws flows from imaginative understand- 
ing informed by administrative realism. 

The Bonus Act is a long-range remedy 
to produce peace; the U, P. Act provides 
a distress solution to produce truce, The 

Bonus Act adjudicates rights of parties; 

the U, P, provision meets an emergency 

situation on an administrative basis, 

These social projections and operational 

limitations of the two statutory provi- 

sians must be grasped to resolve the 

legal conundrum, When. ‘the sequestered 

vale of life’ is in imminent peril of dis~ 
ruption immediate tranquillisers are the 
desideratum, The escalating danger to 

law and order, to public safety, to main- 
tenance of supplies essential to the life 
of the community, the break-down of 

production and employment — these 

anti-social consequences of ‘the mad~ 

ding crowds’ ignoble strife’ ‘are sought 

to be controlled by a quick shot in the 

arm by use of S. 3 (b). It is a balm for 

the time, not a cure which endures. In- 

deed, it is an administrative action, not 

a. quasi-judicial determination. We may 
easily visualise other explosive occasions 

which traumatise ‘society and so attract 
S. 3 (b). 

` 24. The specific fact-situation which 
confronted the State must be seen in 

perspective, Labour and capital are part- 

ners in production, When one of the 

partners, numerous but needy, demands 

a share in the profits, beyond wages, to 

better its lot, industrial legislation chalks 

out rights and limits, prescribes for- 

mulae, creates adjudicatory machinery 
awards are made, reviewed and enforced 

and parties seek social justice through 
the judicial process. The Bonus Act, read 

with the Industrial Disputes Act, codi- 
fies this breach of rights and remedies, 





. But it is a notorious infirmity of the 


noble judicative methodology that adhe- 
rence to certain basic processual norms 
makes procrastinating delay a besetting 
sin and ‘an inevitable evil. The end pro- 
duct is good were it delivered promptly 


but the operation tantalises and somes 
times self-defeats. . : ; 
25. The working class, though a. 


weaker class, when organised, is milix 


_ a blow-up, adopts 


' ed to take its 
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tant. Their privations are too desperate 
to stand delay, Policy . formulation by 
Government takes time, involves consul- 


tation; adjudication involves long hear 


ing and appeal upon appeal,” 


26. The discussion of legal prophy- 
laxis as part of the dynamics of "juris 
prudence becomes relevant at this stage, 
Necessity is the mother of tension; ten~ 
sion frays temper and maddened men 
turn violent. When both sides are psy~ 
ched up, into. frenzy, public safety, main- 
tenarice of essential ‘supplies, _ people’s 
employment and societal order | become 
casualties. A wise administration -antici~ 
pates and acts before the flames spread. 
Once the industrial: war is sparked off, 
the use of force becomes unobviable. 
And police force pitted. against mob fury 
may mean blood and tears, And Indian 
lives in Free India, even though of wor- 


. kers, are more 'precious ‘than the profits 


of the corporate sector, Confronted by 
escalating disorder, the wise ruler can- 
not afford to wait for lethargic’ legal 
justice to deliver its verdict but armed 
with crisis powers and anxious to arrest 
administrative nos- 
trums which give quick relief but do not 
frustrate ultimate justice. Prophylactic 
processes are not the enemy of norma- 
tive law. Socially-oriented prompt, ac- 
tion tranquillises where drift, ‘vacillation 
and inaction. may traumatize. Section 3 
serves this limited purpose of legalising 
administrative intervention ` to prevent 
disorder without prejudice to judicial 
justice which will eventually be allow~ 
course, An order under. 
S..3 (b) is administrative; a proceeding 
under the Bonus Act is. judicial: . The 
former manages a crisis, the latter de 
termines rights, Even when: a direction 
under the exigency .power ' involves ‘pay~ 
ments towards bonus or other claim it 
never can possess finality and is subject 
to judicial decision —-.except, of course, 
where parties: agree to settle their claims, 
and then the: agreement gives it ee 


27. -The jural schéme of S. 3 is dual; 
each operating in its 
without contradicting the power: of the 
other, The first, may, in- crisis manage- 
ment,- belongs to ‘the’ administrator; ' the 
last word, in settlement’ ‘of. substantive 
rights- belongs to .the tribunal, The’ prag- 
matic dichotomy ‘of the law - is flexible 
enough not to put all its peace-keeping 


eggs in the judicial basket. Government ' 


acts when the trouble’ brews and when 
the storm has’ blown over judicial ” tech~ 


own .stage’ and . 
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nology takes over, There are no rigid 
compartmentalisations, Sometimes, the 
judicial process itself has quick-acting 
procedures, Likewise, sometimes the exe~_ 
cutive prefers to consult before going 
into action, Under. our constitutional 
order, guidelines, are given by: the sta 
tute to ensure reasonableness in admin= 
istrative orders, And in a. Government 
with social justice as the watchword; 
value judgments are essential to exclude 
arbitrariness, So it is that the executive 
power under S; 3 has the leading’ strings 
writ right at the top, The power shall be 
used only for ‘public safety or conveni~' 
ence or the maintenance of public order 
or supplies and services: éssential to the 
life of the community: or for maintaining 
employment, It' prevails for the nonce; 
produces (hopefully) tentative truce, and 
then the judicial process. decides deci- ` 
sively, It is like an executive. magis- 
trate passing a prohibitory order regard- 
ing disputed possession or unruly as« 
sembly to prevent breach of the peace 
and making.over to a judicial. _Magis< 
trate to hear and decide who is in actual 
possession or whether. the restriction on 
movement was right, Or, maybe, it is © 
like a magistrate quickly passing orders 
regarding a possessory dispute’ leaving 
it to the civil. court to adjudicate on 
valid title: No one:can argue that pre~ 
ventive magisterial. power,” admittedly 
provisionally and reasonably, is. incon- 
sistent’ with the civil, judicial mae 
which „speaks finally, 


28. ‘Dealing with the identical provi- 
sions in an identical situation where an 
appeal reached this Court and the parties 
were identical, ‘Mudholkar, J., speaking . 
for the Court, explained the scheme of. ' 
the same S. 3: 8) and its scope which fits 
into the pattern we have explained, The 
learned Judge observed in State of U. P, 
v. Basti Sugar Mills Co. Ltd., (1961) 2 
SCR 330 at pp, 242-343 : (AIR 1961 SC 
420 at p. 426) > 

“The opening words ‘of S. 3. themselves 
indicate that the provisions thereof are 
to. be availed of in an emergency, . Tt is 
true that even reference to an arbitra- 
tor or a conciliator could be made only 
if there is an emergency, But then an 
emergency may be acute, Such an emer< 
gency. may’ necessitate the exercise of 
powers under cl, (b)- and a mere resort 
to those under, cl, (d). may be inade- - 
quate to meet this situation, Whether ‘to - 


(8) An amendment to S > (e} has: ‘sinca 
been made. - T 
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resort to one provision or other must 
depend upon: the subjective satisfaction 
of the State Government upon which 
powers to act under S, 3 have been con- 
ferred by the legislature. Dealing wita 
the canons of statutory construction tha 
learned Judge observed:. No doubt tha 
result is arrived at by placing a parti- 
cular construction on.the provisions 

that section but we think we are justik 
fied in doing so, As Mr, Pathak himself 
suggested in the course of his argu 


ments, we must try and construe a sta’ 


tute in such a way, where it is possibl2 
to so construe it, as to obviate a conflict 
between its various provisions and alsa 








so as to render the statute or any of its 


provisions constitutional, By limiting .tke 
operation of the provisions of cl, (bì) to 
an emergency we do not think that we 
are doing violence to the language used 
by the legislature, Further assuming thet 
the width of the language could not ke 
limited by construction it can be said 
that after the coming into force of tka 
Constitution the provisions can, by vir- 
tue of Art, 13, have only a limited effect 
as stated above and to the extent thet 
they are inconsistent with the Constitu- 
tion, they have been rendered void. - 


In the strain, the court rebuffed the 
unreasonable argument based on ‘rea- 
sonableness’ in Art. 19 (6); In our view, 
therefore, the provisions of cl, (b) of 
S, 3 are not in any sense alternative 10 
those of cl, (d) and that the former coud 
be availed of by the State Government 
only in an emergency and as a tempe- 
rary measure, The right of the emplo~ 
yer or the employee to require the dis~ 
pute to be referred for conciliation er 
adjudication would still be there ard 
could be exercised by them by taking 
appropriate steps, Upon the constructicn 
we place on the provisions of cl, (b) of 
S. 3 it is clear that no question of dis- 
crimination at all arises. Similarly tke 
fact that action was taken by the Gov- 
ernment in an emergency in the public 
interest would be a complete answer <0 
the argument that that action is viola- 
tive of the provisions of Art. 19 (1) (g£) 
‘The restriction placed upon the .empl< 
yer by such an order is only a tempo~ 
rary one and having been placed in the 
public interest ‘would: fall under cl, (6) 
of Art, 19 of the Constitution.” 

(emphasis added} 











Basti Sugar Mills v. State of U. P. (K. Iyer J.} 


iPrs, 28-30] S.C. 271 


29. In a practical sense, this. dichoto- 
mous reconciliation has humanistic value 


in administration. Let us take the case ` 


of bonus. A broad national policy on 
bonus, however admirable, needs negox 
tiation, consultation, inter-State co-ordix 
nation, , diplomacy and causes delay. 
Likewise, an industrial adjudication on 
bonus, with all the trappings of natural 
justice, appeal .and writ proceedings, 
consumes considerable time, Hungry 
families of restive workers in militant 
moods urgently ask for bonus for Onam 
in Kerala, Pooja in Bengal, Diwali in 
Gujarat or other festival elsewhere, for 
a short spell of. cheer in a long span oi 
sombre life, The State Government, with 
economic justice and welfare of 
workers brooding over its head, is hard- 
pressed for public order and mainten- 
ance of essential supplies, Immediate ac- 
tion may take trigger-happy policing 
shape or emergency direction to make 
ad ho¢ payments, worked out in admin- 
istrative fairness, This latter course may 
often be favoured, given the correct 
orientation. But even here some gov- 
ernments may prefer to confer, persu- 
ade parties to concur and make binding 
order, This requires legislative backing. 
So Sec, 3. But such an improvised solu- 
tion may leave one or the other or even 
both dissatisfied with regard to ultimate 
rights. While enforcing the ad interim 
directive by the authority of law, the 
door is left ajar for judicial takeover 
of the industrial dispute,. If workers 
have got more, the excess will have to 
be adjusted; if less, the employers will 
pay over, This will be taken care of by 
Section 3 (e) (before amendment) and 
by the Bonus Act now; A crisis is best 
solved by this procedure at the State 
level on a fair administrative basis, But 
lasting policy solutions are best produc- 
ed at the Central level and final rights 
crystallised at the tribunal level. The 
lengthy judicial process may, as here, be 
obviated if, by a tripartite arrangement 
an agreement within the scope of S. 4 
of the Bonus Act is reached, 


30. The ruling of this court in State 
of U. P. v, Basti Sugar Mills Co, Ltd. 
(AIR 1961 SC 420) (supra) supports the 
synthesis we have evolved, The only 
difference is that there is. now no refer- 
ence of a’ bonus dispute under S. 3 (e) 
of the U, P. Act. Instead, the same dis- 
pute will — where no agreement or 


‘settlement stands in the way, as it does 
here — on application, be referred for” 
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adjudication under the Bonus Act read 
with the Industrial Disputes Act, 1947. 

31. The analysis shows the absence 
of basic inconsistency. and presence of 
intelligent method in the U, P, and the 
Central provisions, 


32. We hold, after this long tour, 
that the goal of social justice and public 
peace, essential to good Government is 
best reached by reading together and 
not apart. The High Court’s order is up- 
held and the appeal dismissed, of course, 
with costs. 

Appeal dismissed, 
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S. MURTAZA FAZAL ALI AND. 
P, N. SHINGHAL, JJ. 
Mst, Bega Begum and others, Appel- 
lants v, Abdul Ahad Khan (dead) by 
L.R’s and others, Respondents, 


Civil Appeal No, 2481 of 1968, D/- 
6-10-1978. 


(A) J. and K. Houses and Shops Rent 
Control Act (34 of 1966), S. 11 (1) (b)— 
Suit for ejectment — Words “reasonable 
requirement’, connotation of — Per- 
sonal necessity of occupying the premi- 
ges — Proof of, AIR 1968 J & K 59, Re- 
versed, 


Section 11 (1) (h) of the Act uses the 
words “reasonable requirement” which 
undoubtedly postulate that there must 
be an element of need as opposed to a 
mere desire or wish. The distinction be- 
tween desire and need should doubtless 
be kept in mind but not so as to make 
even the genuine need as nothing but a 
desire, The connotation of the term 
“need” or “requirement” should not be 
artificially extended nor its language so 
unduly stretched or strained so as to 
make it impossible or extremely difficult 
for the landlord to get a decree for evic- 
tion. Such a course would defeat the 
very purpose of the Act which affords 
the facility of eviction of the tenant ta 
the landlord on certain specified grounds. 
AIR 1974 SC 1059 and AIR 1965 Andh 
Pra 435, Rel. on. (Para ‘13) 


Where the plaintiffs had proved that 
their necessity was both genuine and 
reasonable, that the present. premises 
which belonged to them were required 
for augmenting their income as the in- 
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come so far received by them was not 
sufficient for them to make the two ends 
meet, there could be no question of 9 
mere desire, but it is a case of real re- 
quirement or genuine need, In fact the 
irresistible inference which could be 
drawn from the facts is that the plain- 
tiffs had a pressing necessity of occupy~ 
ing the premises for the purposes of 
conducting hotel business so as to sup~ 
plement their income and maintain 
themselves properly, It was also not 
disputed that the defendants had taken 
the property on lease only for a period 
of 10 years and now they have been in 
possession of the same for over 30 years, 
found that their 
present business had become dull and 
was not yielding sufficient income 
to maintain themselves and, therefore, 
it was necessary to occupy the house so 
as to run a hotel business, it cannot by 
any stretch of imagination be said that 
the plaintiffs had merely a desire rather 
than a bona fide need for evicting the 
tenants. Thus in the instant case the 
plaintiffs had proved that the ‘require~_ 
ment for the house for starting a hotel 
business was both genuine and reason- 
able and even imperative, because the 
scanty income of the plaintiffs was not 
sufficient to maintain them or to afford 
them a decent or comfortable living. 
AIR 1968 J & K 59, Reversed, 
(Paras 12, 15A) 
(B) J. and K. Houses and Shops Rent 
Control Act (34 of 1966), S. 11 (1) (b)— 
Suit for ejectment — Words “own oc- 
cupation” —- Whether include starting 
of any business in the house, AIR 1968 
J & K 59, Reversed, 


It cannot be said that the words “own 
occupation” in S. 11 (1) (h) postulate 
that the landlord must require it for 
his personal residence and not for start- 
ing any business in the house, The pro~ 
vision is meant for the benefit of the 
landlord and, therefore, it must be so 
construed as to advance the object of 
the Act. The word “occupation” does 
not exclude the possibility of the land- 
lord starting a business or running 4a 
hotel in the shop which also would 
amount to personal occupation by the 
landlord. The section contemplates the 
actual possession of the landlord, whe- 
ther for his own residence or for his 
business. It is manifest that even if the. 
landlord is running a hotel in the house, 
he is undoubtedly in possession or oc- 
cupation of the house in the legal sense 
of the term, Furthermore, the section - 
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is wide enough to include the necessity 
of not only the landlord but also of tre 
persons who are living with him =s 
members of the same family, Thus the 
words “own occupation” cannot be so 
narrowly interpreted so as to indicare 
actual physical possession of the lanc- 
lord personally and nothing short of 
that, (Paras 16, 1£) 


In the instant case there can be ro 
manner of doubt that the house was re- 
quired for the personal residence or oc 
cupation of all the three plaintiffs lanc- 
lords, who admittedly were the owners 
of the house. The fact that the plair- 
tiffs wanted to occupy the property fœ 
running a hotel would not take ther 
case out of the ambit of personal neces- 
sity, Occupation of house may be re- 
quired by the owner for personal pur 
poses, He may choose to reside himse-f 
in the house or run a business in tke 
house or use it as a paying guest house 
and derive income therefrom, In all 
these cases even though the owner mey 
not physically reside in the house, tke 
house in law would nevertheless ke 
deemed to be in actual .occupation of tke 
owner, AIR 1968 J and K 59, Reversed. 

(Para 17) 


(C) J. & K. Houses and Shops Rert 
Control Act (34 of 1966), S. 11 (1) (h) 
Explanation — Eviction decree ~~ Cons - 
deration of relative advantages and di:- 
advantages — Extent of hardship that 
may be caused, if decree is passed or rc- 
fused — Burden of proof, AIR 1968 
J & K 59, Reversed, 


It is no doubt true that the tenant wil 
have to be ousted from the house if a 
decree for eviction is ‘passed, but such 
an event would happen whenever a de- 
cree for eviction is passed and was fully 
in contemplation of the legislature whan 
Section 11 (1) (h) was introduced in tre 
Act, This by itself would not be a vald 
ground for refusing the plaintiffs a de- 
cree for eviction, (Para 15) 


In deciding the extent of the hardship 
that may be caused to one party or tke 
other, in case a decree for eviction is 
passed or is refused, each party has `o 
prove its relative advantages or disac- 
vantages and the entire onus cannot ke 
thrown on the plaintiffs to prove thet 
lesser disadvantages will be suffered ky 
the defendants and that they were rem<- 
diable. 1969 Uy (SC) 432; AIR 1974 SC 
1059; (1947) 1 All ER 810 and AIR 1965 
Andh Pra 435, Rel. on. (Para 20) 
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dismissed, The plaintiffs 
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In the instant case it has been estab- 
lished that the landlords have not only 
a genuine requirement to possess- the 
house, but it is necessary for..them to do 
so in order to augment their income and 
maintain themselves properly, Being the 
owners of the house they cannot.. be 
denied eviction and be compelled to live 
below the poverty line merely 
fo enable the respondents to carry 
on their flourishing hotel business, at 
the cost of the landlord-appellants, This 
shows the great prejudice that will be 
caused to the plaintiffs if their suit is 
have already 
produced material before the court to 
show that their income does not exceed 
more than Rs. 8,000 to Rs, 9,000 per year 
as the yearly income-tax paid by them 
is Rs. 70 to Rs. 80 only. There is no 
other means for them to augment their 
income except to get their own house 
vacated by the defendants so as to run 
a hotel business, On the other hand the 
defendants have been running the hotel 
for the last 30 years and must have 
made sufficient profits. To begin with, 
the defendants had taken the lease only 
for 10 years which now by virtue of the 
statute has been extended to 30 years 
which is a sufficiently long period for 
which the plaintiffs have been deprived 
of the possession of the house, There is 
thus no equity in favour of the respon- 
dents for continuing in possession any 
further, (Paras 21, 22) 


If the defendants had proved that they 
will not be able to get any accommoda~ 
tion anywhere in the city where they 
could set up a hotel, this might have 
been a weighty consideration, but the 
evidence of all the witnesses examined 
by the defendants only shows that the- 
defendants may not get alternative ac~ 
commodation in that very locality where 
the house in dispute is situated, There 
is no satisfactory evidence to prove that 
even in other business localities there is 
no possibility of the defendants getting 
a house, To insist on getting an alterna- 
tive accommodation of a similar nature 
in the same locality will be asking for 
the impossible. What is established from 
the evidence of the defendants is that 
if they are ejected, they might not get 
a house as big as the house in dispute in 
the very locality where the disputed 
house is situated. Thus, on a careful 
comparison and assessment of the rela- 
tive advantages and disadvantages of 
the landlord and the tenant it is clear 


‘that the scale is tilted in favour of the 


274 S.C. 


- - plaintiffs, The inconvenience, loss and 
trouble resulting from denial of a de- 
cree for eviction in favour of the plain- 
tiffs far outweigh the prejudice or the 
inconvenience which will be caused to 
the defendants, AIR, 1968 J & K 59, Re~ 
versed, (Para 26} 

(D) Constitution of India, Art. 136 — 
Appeal by special leave — Concurrent 
findings of facts — Lower Courts com- 
mitting substantial and patent error of 
law in interpreting scope and ambit of 
certain words in S. 11 (1) (h) of J, & K. 
Rent Act — Interference — (J. & K. 
Houses and Shops Rent Control Act (34 

of 1966), S. 11 (1) (h)). 

Normally the Supreme Court does not 
interfere with concurrent findings of: 
facts but as the High Court as also the 
trial Court have made a legally wrong 
approach to the instant case and have 
committed a substantial and patent error 
of law in interpreting the scope and 
ambit of the words ‘reasonable require- 
ment’ and ‘own possession’ appearing in 
Section 11 (1) (h) of the J, & K, Houses 
and Shops Rent Control Act and have 
thus misapplied the law and overlooked 
some of the essential features of the 
eviction the Supreme Court had to enter 
into the merits of the case in order to 


prevent grave and substantial injustice 
being done to the appellants, (Para 27} 
Anno: AIR Comm, Const, of India 


(2nd Edn), Art, 136 N, 12 


Cases Referred: Chronological Paras 
ATR 1974 SC 1059: (1974) 1 SCC 661 14 
ATR 1969 NSC 88: 1969 UJ (SC) 432 20 
AIR 1965 Andh Pra 220 20 
ATR 1965 Andh Pra 435 15 
(1947) 1 All ER 810, Kelley v, Goodwin 
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Mr, Lal Narain Sinha, Sr, Advocate 
(M/s, E. C. Agarwala, M. M, L. Srivas- 
tava and R, Satish, Advocates and Altaf 
Ahmed, Advocate with him), for Appel~ 
lants; Mr, S. N, Andley, Sr. Advocate 
- (M/s, B. P, Maheshwari and Suresh Sethi 
Advocates with him), for Respondents. 

FAZAL ALI, J.:— This is a plaintifis’ 
appeal by special leave against a judg- 
ment dated 10th October, 1966 of the 
Jammu and Kashmir High Court dis- 
missing the plaintiff's suit. 

2. The facts of the case lie within a 
very narrow compass and after hearing 
counsel for the parties we propose to 
decide only one point, viz., the question 
as to whether or not the plaintiffs were 
entitled to a decree of ejectment against 
the defendants in. respect of the house 


[Prs, 1-4] Bega Begum v, Abdul Ahad Khan (Fazal Ali J.) 


A. I. Re 


in question on the ground of personal 
necessity, and, therefore, we shall nar- 
rate only those facts which are germane 
for this purpose, 


3 The property in suit was a four- 
storeyed building situated - at Maisuma 
Lal Chowk, Srinagar and belonged to 
one Peer Ali Mohammad, the ancestor 
of the plaintiffs, This building was leas- 
ed out to the defendants by a registered 
lease deed dated Ist December, 1947 for 
a period of 10 years, Under the lease 
the lessor had provided some furniture 
and crockery to the lessees, Furthermore, 
it was clearly stipulated that the build- 
ing was leased out for the purpose of 
running a hotel by the lessees, and for 
this purpose the lessees were given the 
right to make suitable alterations in the 
same, but were prohibited from making 
any alteration which may effect the dur- 
ability or damage the building, On the 
expiry of the period of the lease, the 
appellants demanded possession of the 
building from the respondents and des- 
pite certain notices given by the appel- 
lants the respondents failed ‘to give pos- 
session of the building, Hence the plain- 
tiffs’ suit, 


4. The plaintiffs had taken three main 
grounds in support of their contention 
for ejectment of the defendants from 
the suit premises, In the first place, the 
appellants alleged that they required 
the building in order to` extend their 
business by running a hotel there them< 
selves; secondly, as the lease had expir- 
ed by efflux of time, the respondents 
were legally bound to surrender posses- 
sion, Thirdly, it was averred by the plain- 
tiffs that the Jammu & Kashmir Houses 
and Shops Rent Control Act, 1966 (here- 
inafter referred to as the Act) was 
wholly inapplicable to the premises in 
dispute, because the yearly income of 
the defendants far exceeded Rs, 20,000 
and that running a hotel did not fall 
within the purview of Section 2 (3) of 
the Act. The suit was resisted by the 


- respondents who took, inter alia, a num= 


ber of objections to the grant of the re- 
lief to the appellants, In the first place, 
it was pleaded that the income of the 
respondents being less than Rs, 20,000 
per year the suit was clearly covered 
by the Act, Secondly, it was averred 
that the definition of the word ‘house’ 
in Section 2 (3) of the Act was wide 
enough to include a hotel. It was next 
averred that the plaintifis had no per- 
sonal necessity and had filed the suit 
merely for the purpose of getting a 
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higher rent, Lastly, it was contended 
that as the plaintiffs required the house 
for running a hotel, such a purpose did 
not fall within the ambit of See. 11 () 
(h) of the Act which applied only to 
such a case where the landlord required 
the house for his occupation and, at any 
rate, having regard to the comparative 


advantages or disadvantages of the land- ` 


lord and the tenant, there was mo 
equity on the side of the plaintiffs. 


5. The case was tried by the Ciy 
Judge, Srinagar who accepted the case 
of the defendants (respondents) and di- 
missed the plaintiffs’ suit, The plaintiffs 
thereupon filed an appeal before the 
High Court of Jammu & Kashmir which 
held that the plaintiffs had not proved 
their personal necessity, and, therefore, 
the appeal was dismissed, Thereafter, 
the plaintiffs filed an application for 
leave to appeal to this Court and the 
same having been refused, they obtain- 
ed special leave of this Court and henee 
the appeal before us, 


6. In support of the appeal Mr, Lal 
Narayan Sinha, counsel for the appel- 
lants submitted three points, In the first 
place, he contended that there was sufi- 
cient evidence to indicate that the in- 
come of the defendants-respondents was 
more than Rs, 20,000 a year, and, there- 
fore, the provisions of the Act were not 


applicable and as the lease had expired: 


due to efflux of time, the plaintiffs were 
entitled to a decree for ejectment 
straightway, Secondly, it was argued 
that the word ‘house’ used in Section 2 
(3) of the Act cannot include a hotel, 
and, therefore, the Act was not applic- 
able, Lastly,” it was submitted that the 
High Court committed a grave error of 
law in holding that the plaintiffs hed 
not been able to prove personal neces- 
“sity, although the High Court gave a 
clear finding that the plaintiffs had un- 
doubtedly proved that they had a strorg 
desire to occupy the building for rur- 
ning a hotel. It was argued that tke 
finding of the High Court was not based 
on a discussion of the evidence and cif- 
cumstances of the case and the. High 
Court has taken an erroneous view cf 
law on the nature of the need of the 
appellants as also on the question of 
the comparative advantages or disac- 
vantages of the landlord and the tenart 
if a decree for eviction followed, 


7. After having heard counsel for the 
parties we are clearly of the opinion 
that the appeal must succeed on 
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third point raised by learned counsel for 
the appellanis,. i.e., the question of per- 
sonal necessity -and in this view’ of the 
matter we refrain from expressing any 
opinion on the applicability of the Act 
to the suit premises as averred by the 
respondents, Learned counsel for the ap- 
pellants contended that there was suff- 


‘cient material before the Court to show 


that the plaintiffs did not merely. have 
a desire to occupy the building, but they 
actually needed the same and their need 
is both genuine and reasonable. In this 
connection, reliance was ‘placed on the 
evidence of the witnesses for the plain- 
tiffs which does not appear to have been 
considered: by the High Court, We find 
that the plaintiffs had clearly mentioned 
in ‘their plaint that they required the 
house for the purpose of running the 
hotel business, On behalf of the plain- 
tiffs P. W. Mohd, Yusuf had made it 
absolutely clear that they required the 
lease property for their personal need 
as they wanted to run the hotel them~ 
selves, The witness had further explain-. 
ed that this was necessary, because the 
plaintiffs could not maintain themselves 
from the income of the leased property. 
It is true that the plaintiffs were doing 
a small business, but the witness had 
made it clear that their income was 
very low so much so that they paid 
income-tax of only Rs. 70 to Rs, 80 per 
annum, These facts have not been de- 
molished either in the  cross-examina~ 
tion of the witness or in the evidence of 
rebuttal given by the defendants, 


8 The above evidence of the plain- 
tiffs is corroborated by the other wit- 
nesses examined by them, P,W. Girdhari . 


. Lal has clearly stated that the plaintiffs 


want to extend their business and want 
to have the hotel in their own possession 
to run the same, He has further stated 
that the plaintiffs are running their 
business on a small scale and he catego- 
rically states that he had personally ob- 
served that there is very little work at 
the plaintiff's shop now-a-days, That is 
why they want to rum a hotel, The wit- 
ness is a neighbour of the plaintiffs’ 
shop and was, therefore, competent to 
depose to the facts mentioned above 
which have not been shaken in cross- 
examination. i l 

9. P.W. Peer Ahmad Ullah has also 
stated that now-a-days people give up 
other occupations and take up hotel 
business because hotel business is itself 
a profitable business. The witness added 


that the plaintiffs also want to extend 
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their business and start a hotel in this 
building. - 

10. P.W. Ghulam Nabi Dar also says 
that although the plaintiffs had a Boot- 
shop-they also want to run the hotel 
themselves, because their business has 
become dull, 


11. P.W. Ghulam Mohd. whose shop 
is in front of the shop of the plaintiffs 
states as follows: 


“The plaintiffs require the suit pro" 
perty for their own use, as they have 
been telling me for the last two or four 
years, Previously, the business at Boot 
shops was running well but now it has 
become dull, The plaintiffs intend to run 
the hotel themselves...... As for plain- 
tiffs I say that they are in need of the 

` hotel, The plaintiffs require the hotel in 
order to extend their business,” 


12, Another neighbour of the plain- 
tiffs P.W. Yash Paul states that the plain- 


tiffs say. that, they will start a hotel in. 


the suit property. He further deposes 
that there is little work in the shop of 
the plaintiffs, and, therefore, they want 
to start a hotel. P.W. Ghulam Mohd, who 
is the brother-in-law of P.W, Pir Ali 
Mohd., father of the plaintiffs and was 
looking after his children on the death 
of P.W. Pir Ali Mohd, has also stated 
that the plaintiffs want to start busi- 
ness in the shape of a hotel in the house 
and they also want to run the shop. It 
is, therefore, proved by the evidence 
discussed above (1) that the plaintiffs 
required the house for their personal 
necessity in order to augment their in- 
come, (2) that as their income from the 
Boot shop is very small and they are 
‘not able to maintain themselves, so they 
‘want to run the hotel business in the 
-suit premises, The High Court has not 
at-all discussed this part of the evidence 
of the plaintiffs, but at the same time 


_ being impressed by the fact that, the 
need of the plaintiffs was genuine the 
High Court. gave a finding that the 


plaintiffs had a strong desire to occupy 
the house and use it for commercial pur- 
poses, Thereafter the High Court ap- 
pears to have lost itself in wilderness by 
entering info a hair splitting distinction 
between desire and need, Here the High 
Court has misdirected itself, If the 
plaintiffs had proved that their necessity 
was both genuine and reasonable, that 
the present premises which belonged to 
them were required for augmenting 
their income as the income so far re- 
ceived by them was not sufficient for 
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them to make the two ends meet, there 
could be no question of a mere desire, 
but it is a case of real requirement or 
genuine need, In fact the irresistible in- 
ference which could be drawn from the 
facts is that the plaintiffs had a pressing 
necessity of occupying the premises for 
the purposes of conducting hotel busi- 
ness so as to supplement their income 
and maintain themselves properly, The 
Act is a piece of social legislation aim- 
ed at easing the ploblem of accommoda- 
tion, protecting the tenants from evic- 
tions inspired by profit hunting motives 
and providing certain safeguards for the 
tenants and saving them from great ex- 
But 
the Act does not completely overlook 
the interest of the landlord and has un- 
der certain conditions granted a clear 
right to the landlord to seek eviction on 
proof of the grounds mentioned in §, 11 
of the Act, Thus, the Act appears to 
have struck a just balance between 
the genuine need of the landlord on the 
one hand.and great inconvenience and 
trouble of the tenants on the other, ‘It 
was also not disputed that the defendants 
had taken the property on lease only for 
a period of 10 years and now they have 
been in possession of the same for over 
30 years, If the plaintiffs found that their 
present business had become dull and 
was not yielding sufficient income to 
maintain themselves and, therefore, it 
was necessary to occupy the house so as 
to run a hotel business, it cannot by any 
stretch of imagination be said that the 
plaintiffs had merely a desire rather 
than a bona fide need for evicting the 
tenants, We, therefore, disagree with 
the finding of the High Court that the 
plaintiffs had not proved that they had 
any bona fide need for occupation of the 
building in dispute. ; 


13. Moreover, S. 11, (1) (h} of th 
Act uses the words ‘reasonable require- 
ment’ which undoubtedly postulate that 
there must be an element of need as 
opposed to a mere desire or wish, The 
distinction between desire and need 
should doubtless be kept in mind but 
not so as to make even the genuine need 
as nothing but a desire as the High 
Court has done in this case, It seems to 
us that the connotation of the term 
‘need’ or ‘requirement’ should not be 
artificially extended nor its language so 
unduly stretched or strained so as toj 
make it impossible or extremely diff- 
cult for the landlord to get a decree for 
eviction. Such a course would defeat the 
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very purpose of the Act which afforcs 
the facility of eviction of the tenant +o 
the landlord on certain specified grounds, 
This appears to us to be the general 
scheme of all the Rent Control Acts, 
prevalent in other States in the country. 
‘This Court has considered the import of 
the word ‘requirement’ and pointed out 
that it merely connotes that there should 
be an element of need, 


14. In the case of Phiroze Bamanji 
Desai v, Chandrakant N, Patel, (1974) 1 
SCC 661: (AIR 1974 SC 1059) Justice 
Bhagwati speaking for the Court ob- 
served as follows (at p. 1063 of AIR):— 

“The District Judge did not misdirect 
himself in regard to the true meaning 
of the word ‘requires’ in S, 13 (1) (a) 
and interpreted it correctly to meen 
that there must be an element of need 


before a landlord can be said to ‘re- 
quire’ premises for his own use ard 
occupation, It is not enough that tke 


landlord should merely desire to use 
and occupy the premises. What is neces~ 


sary is that he should need them for his 
own use and occupation.” 


Thus, this Court has held that in such 
cases the main test should be whether 
it was necessary for the landlords ~o 
need the premises for their use or occu- 
pation. 


15. In the case of B, Balaiah v 
Lachaiah, AIR 1965 Andh Pra 435 a Di- 
vision Bench of the High Court .obserw~ 
ed as follows:— 


“As long as such requirement is bona 
fide, the petitioner can certainly claim 
for a direction for eviction of the 
tenant,” 


15-A. It had become necessary 
us to enter into the evidence led by the 
plaintiffs, because the High Court has 
in a general way made a sweeping ob- 
servation that although the plaintiffs 
had a strong desire, they were not abie 
to prove reasonable requirement ard 
the High Court came to this findirg 
without at all considering the evidence 
of competent and important witnesses 
examined by the plaintiffs on this point 
which has been discussed above, For 
these reasons, therefore, we are clearly 
of the opinion that in the instant case 
the plaintiffs had proved that the ræ 
quirement for the house for starting a 
hotel business was both genuine and 
reasonable and even imperative, because 
the scanty income of the plaintiffs was 
not sufficient to maintain them or io 
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‘sense of the 
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afford them a ‘decent or 
living. 

16. This brings us to the next limb 
of the argument of the learned counsel 
for the respondents regarding the inter- 
pretation of Section 11 (1) (h) of the Act. 
Section 11 (1) (h) of the Act runs thus: 

“IL (1) (h)-..... ee where the house or 
shop is reasonably required by the land- 
lord either for purposes of building or 
re-building, or for his own occupation 
or for the occupation of any person for 
whose benefit the house or shop is held) 

Explanation: The Court in determining 
the reasonableness of requirement for 
purposes of building or re-building shall 
have regard to the comparative public 
benefit or disadvantage by extending or 
diminishing accommodation, and in de- 
termining reasonableness of requirement; 
for occupation shall have regard to thei 
disadvantage 
of the landlord or the person for whose! 
benefit the house or shop is held and of) 
the tenant,” 


It was submitted by Mr. Andley, learn- 
ed counsel for the respondents that the 
words used in Section 11 (1) (h) are 
“that the house should be required by 
the landlord for his own occupation or 
for the occupation of any person for 
whose benefit the house or shop is held.” 
It was argued that the words ‘own occu- 
pation’ clearly postulate that the land- 
lord must require it for his personal re- 
sidence and not for 
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able to agree with this argument, 
provision is meant for the benefit of the 
landlord and, therefore, it must be so 
construed as to advance the object of 
the Act. The word ‘occupation’ does not 
exclude the possibility of the landlord). 
starting a business or running ‘a hotel 
in the shop which also would amount 
to personal occupation by the landlord. 
In our opinion, the section contemplates 
the actual possession of the landlord, 
whether for his own residence or for 
his business, It- is manifest that even if 
the landlord is running a hotel in the 
house, he is undoubtedly in possession} 
or occupation of the house in the legal 
term, Furthermore, the 
section is wide enough to include the 
necessity of not only the landlord but 
also of the persons who are living with 
him as members of the same family, | 


17. In the.instant case there can be 
no manner of doubt that the house was 
required for the personal residence or 
occupation of all the three plaintiffs who 
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admittedly were the owners of the house, 
The fact that the plaintiffs wanted to 
occupy the property for running hotel 
would not take their case out of the 
ambit of personal necessity as already 
indicated above, occupation of a house 
may be required by the owner for per- 
sonal purposes, He may choose to re« 
side himself in the house or run a busi- 
ness in the house or use it as a paying 
guest house and derive income there- 
from, In all these cases even though 
the owner may not physically reside in 
the house, the house in law would 
nevertheless be deemed to be in actual 
occupation of the owner, 


18. Having regard, therefore, to the 
circumstances mentioned, above, we are 
unable to subscribe to the view that the 
words ‘own occupation’ must be so 
narrowly interpreted so as to indicate 
jactual physical possession of the land- 
lord personally and nothing short of 
that, We, therefore, overrule the argu- 
ment of the respondents on this point. 


19. The last argument that was ad- 
vanced before us by Mr. Andley for the 
respondents was that taking an overall 
picture of the various aspects of the 
present case, it cannot be said that the 
balance of comparative advantages and 
disadvantages was in favour of the land- 
lord. In this connection, our attention 
was drawn to the evidence led by the 
defendants that the main source of their 
income is the hotel business carried on 
by them in the premises and if they are 
thrown ‘out they: are not likely to get 
any alternative accommodation, The 
High Court has accepted the case of the 
defendants on this point, but does not 
appear to have considered the natural 
consequences which flow from a com- 
‘parative assessment of the advantages 
and disadvantages of a landlord and the 
tenant if a decree for eviction follows. 
It is no dpubt true that the tenant will 
have to be ousted from the house if a 
decree for eviction is passed, but such 
‘an event would happen whenever a de- 
cree for eviction is passed and was fully 
in contemplation of the legislature 
when Section 11 (1) (h) of the Act was 
introduced in the Act. This by itself 
would not be a valid ground for refus- 
ing the plaintiffs a decree for eviction. 


20. Let us now probe into the extent 
f the hardship that may be caused to 
one party or the other in case a decree 
for eviction is passed or is refused. It 
seems to us that in deciding this aspect 
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of the matter each party has to prove 
its relative advantages or disadvantages 
and the entire onus cannot be thrown on 
the plaintiffs to prove that lesser dis- 
advantages will be suffered by the de~- 
fendants and that they were remediable., 
This matter was considered by this 
Court in an unreported decision in the’ 
case of M/s, Central Tobacco Co. v. 
Chandra Prakash, Civil Appeal No, 1175 
of 1969 decided on 23-4-1969: (AIR 1969 
NSC 88) where this Court observed as 
follows:— 


“We do not find ourselves able to ac= 
cept the broad proposition that as soon 
as the landlord establishes his need for 
additional accommodation he is relieved 
of all further obligation under S, 21, 
sub-s, (4) and that once the landlord’s 
need is accepted by the court all further 
evidence must be adduced by the ten- 
ant if he claims protection under the 
Act, Each party must adduce evidence 
to show what hardship would be caused 
to him by the granting or refusal of the 
decree and it will be for the court to 
determine whether the suffering of the 
tenant, in case a decree was made, would 
be more than that of the landlord by 


its refusal, ` 


The whole objejct of the Act is to pro- 
vide for the control of rents and evic~ 
tions, for the leasing of buildings ete, 
and S. 21 specifically enumerates the 
grounds which alone will entitle a land~ 
lord to evict his tenant...... The onus of 
proof of this is certainly on the Tand- 
lord. We see no sufficient reason for 
holding that once that onus is discharg< 
ed by the landlord it shifts to the ten- 
ant making it obligatory on him to 
show that greater hardship would be 
caused to him by passing the decree 
than by refusing to pass it, In our opin- 
ion both sides must adduce all relevant 
evidence before the court; the landlord 
must show that other reasonable accom- 
modation was not available to him and 
the tenant must also adduce evidence to. 
that effect, It is only after sifting such 
evidence that the court must form its 
conclusion on consideration of all the 
circumstances of the case as to whether 
greater hardship would be caused by 
passing the decree than by refusing ta 


pass it. 2 
This case was followed in Phiroze 
Bamanji Desai v, Chandrakant N. Patel 
(supra). In the case of Kelley v, Good- 
win, (1947) 1 All ER 810 Lynskey, J. 
observed as follows :— 
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“The next matter one has to consicer 
is whether there was evidence on wh-ch 
the county court Judge could come to 
the conclusion that there would be 
greater hardship in making the order 
than not making the order, He has taken 
into account, in relation to that question, 
first, the position of the landlord, aad, 
secondly, the position of the tenant, He 
has taken into account the finandal 
means of the tenant, It is argued befsre 
us that he was wrong in doing that, In 
my view, he was quite entitled, in cen- 
sidering hardship, to have regard to -he 
financial means of the tenant in corsi~- 
dering whether he could obtain other 
accommodation because, by reason of 
his means, he was in a position, aot 
merely to rent, but to buy a house, It 
seems to me also that, on this quest-on 
of hardship, the Judge was entitled to 
take into account. the fact that the ten~ 
ant had taken no real steps to try md 
find other accommodation or no real 
steps to buy a house,” 


To the same effect is the decision in 


the case of K, Parasuramaiah v, Pokuri 
Lakshmamma, AIR 1965 Andh Pra :20 
where a Division Bench of the Hgh 
Court narrated the mode and circum-~ 
stances in which the comparative d- 
vantages and disadvantages of the lamd- 
lord and the tenant could be weighed. 
In this connection, the Court observed 
as follows (at p, 225):—~ 


“Thus the hardship of the tenant was 
first to be found out in case eviction is 
to be directed, That hardship then as 
to be placed against the relative ad- 
. vantages which the landlord would stend 
to gain if an order of eviction is paszed 
e...» What is however required is a 
careful consideration of all the relevant 
factors in weighing the relative hard- 
ship which is likely to be caused to zhe 
tenant with the likely advantage of :he 
landlord on the basis of the availacle 
material on record ....... « The proviso 
however should not be read as if it con~ 
fers a practical immunity on the tenant 
from being evicted, That would dest~oy 
the very purpose of Sec, 10 (3) (c). Lize; 
wise the requirement of the landlord in 
accordance with that provision alene 
cannot be given absolute value, because 
that would mean to underestimate <he 
value of the proviso to that sectnn. 
Keeping in view therefore the purpse 
of the provision and the necessity of 
balancing the various factors each irdi- 
vidual case has to’ be decided in he 
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light of the facts and circumstances of 
that case,” 


21. In view of our findings it has 
been established that the landlords have 
not only .a genuine requirement to pos- 
sess the house, but it is necessary for} . 
them to do so in order to augment their 
income and maintain themselves pro- 
perly, Being the owners of the house 
they cannot be denied eviction and be 
compelled to live below the poverty 
line merely to enable the respondents 
to carry on their flourishing hotel busi- 
ness, at the cost of the appellants, This 
shows the great prejudice that will be 
caused to the plaintiffs if their suit is 
dismissed, The plaintiffs have already 
produced material before the court to 
show that their income does not exceed 
more ‘than Rs. 8,000 to Rs, 9,000 per year 
as the yearly income-tax paid by them 
is Rs, 70 to Rs. 80 only, There is no 
other means for them to augment their 
income except to get their own house 
vacated by the defendants so as to run 
a hotel business, It was vehemently con- 
tended by Mr, Andley that there is no- 
thing to show that the plaintiff Mohd. 
Yusuf or his mother had any experience 
of running the hotel, and, therefore, it 
is fruitless to allow them to run the 
hotel by evicting the respondents, Mohd. 
Yusuf is admittedly doing shoe business, 
and has got sufficient experience of 
business, Nothing has been brought on 
the record to show that he is incapable 
of running a hotel in the premises, The 
building belongs to him and there is no 
reason for us to think that he cannot 
establish a hotel business, 


` 22. On the other hand the defendants 
have been running the hotel for the last 
30 years and must have made sufficient 
profits, To begin with, the defendants 
had taken the lease only for 10 years 
which now by virtue of the statute has 





' been extended to 30 years which is a 


sufficiently long period for which the 
plaintiffs have been deprived of the pos- 
session of the house, There is thus no 
equity in favour of the respondents for 
continuing in possession any further. 


23. It was then submitted by Mr. 
Andley, counsel for the respondents 
that if the respondents are evicted they 
will be thrown out on the road; that 
hotel is the only source of their susten- 
ance and they are not likely to get any 
alternative accommodation on being 
evicted. If the defendants had proved) 
that they will not be able to gef any! 


‘ae 
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ccommodation anywhere in the city 
where they could set up a hotel, this 
might have been a weighty considera- 


tion, but the evidence of all the wit- 
nesses examined by the defendants only 
‘shows that the defendants may not get 
alternative accommodation in that very 
locality where the house in dispute is 
situated, There is no satisfactory evi~ 
dence to prove that even in other busi~ 
- [ness localities there is no possibility of 
the defendants getting a house, To in- 
sist on getting an alternative accommo- 
dation of a similar nature in the same 
locality will be asking for the impossi- 
ble, The defendants are tenants and had 
taken the lease only for 10 years but 
had overstayed for 20 years and they 
cannot be allowed te dictate to the land- 
lord that they cannot be evicted unless 
ey get a similar accommodation in the 
very same locality. 


24. G, M. Khan the defendant him . 


self has stated that.if he is evicted fram 
the house, he cannot get such a place 
anywhere, Great stress is laid that he 
must get a house of the size of the house 
in dispute. It was suggested to him that 
if one of the houses-of the plaintiffs is 
given to him that will be sufficient for 
him, to which he said that the said 
house situated in Hari Singh High Street 
is not suitable because he cannot run his 
hotel business there. The witness has 
further stated towards the end that the 


defendants cannot get any place for the. 


purpose of running a hotel in this Ilaga 
flocality). 

25. D. W. Ghani Hajam also says that 
- the defendants cannot get any other 
- building for the purpose of the hotel at 
this place like the one under dispute. 


Similarly, D.W. Ghulam Mohd, Khan, 
. another witness for the defendants says 
‘that the defendants will not get such a 
building in this Ilaqa for running a 
hotel, D. W. Haji Noor Mohd, also en- 
dorses the fact that if the defendants 
are ejected, it is difficult for them to get 
such a building in this place, D.W. 
Mohd, Ramzan deposes that if the defen- 
dants are ejected from the building, 
they will not get such a building in this 
locality for running a hotel. To the same 
effect is the evidence of D.W. Rasool 
Dar who says that it is impossible for 
the defendants to get a house like the 
suit house for the purposes of running 
a hotel at the site or nearabout where 
the suit house is situated.. D.W. Ghulam 
Mohd. has made a similar statement in 
his deposition when he says that the 





- dence in the first place to 


defendants will not get such a building 
nor is there any such building vacant 
in the locality. It is true that there are 
some. witnesses like D.W.. Aslam Khan, 
Ghulam Hassan, Mohd, Abdullah Pandey 
who have said that the defendants might 
not get any other place for running a 
hotel but the evidence is extremely 
vague and nebulous, D.W, Abdul Kabir 
however merely says that he had no 
knowledge that the defendants could 
get any other house, 


26. Thus, what is established from 
the evidence of the defendants is that 
if they are ejected, they might not get 
a house as big as the house in dispute 
in the very locality where the disputed 
house is situated, There is no clear evi- 
show that 
there is no other business locality in the 
city at all or that if there is any other 
business locality attempts were made 
-by the defendants but they were unable 
to get any house, Furthermore, as indi- 
cated above, the plaintiffs’ necessity is|. 
imperative and their requirement is un~ 
doubtedly reasonable, because the in- 
come which they are receiving including 
the rent of the house which is in the 
region of Rs, 5,000 per year, is not suffi- 
cient to maintain them, Thus, on a care- 
ful comparison and assessment of the 
relative advantages and disadvantages of 
the landlord and the tenant it seems to 
us that the scale is tilted in favour of 
the plaintiff. The inconvenience, loss 
and trouble resulting from denial of a 
decree for eviction in favour of the 
plaintiffs far outweigh the prejudice or 
the inconvenience which will be caused 
to the defendants. The High Court has 
unfortunately not weighed the evidence 
from that point of view, 


27. Before closing the judgment we 
would like to observe that normally this 
Court does not interfere with concurrent 
findings of facts but as the High Court 
as also the trial Court ‘have. made a 
legally wrong approach to this case and 
have committed a substantial and patent 
error of law in interpreting the scope 
and ambit of the words ‘reasonable re- 
quirement’ and ‘own possession’ appear- 
ing in Section 11 (1} (h) of the Act and 
have thus misapplied the law and over- 
looked some of the essential features of 


_ the evidence as discussed by us we had 


to enter into the merits of the case in 
order to prevent grave and substantial 
injustice being done to the appellants. 

28. For the reason given above, the 
appeal is allowed, The judgment and de- 


1979 


cree of the High Court are set aside, 
and a decree for ejectment of the de- 
fendants from the house in dispute is 
hereby passed against the defendarts. 
In the peculiar circumstances of 
ease, There will be no order as to costs. 

Appeal allowed, 
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(from:— Disciplinary Committee of the 
Bar Council of India, New Delhi)* 


V, R, KRISHNA IYER, D. A. DESAI 
AND A, P, SEN, JJ} 


V. C. Rangadurai, Appellant v. D, Go- 
palan and others, Respondents, 

Civil Appeal No, 839 of 1978, D/- 4-10- 
1978. 7 f 

(A) Advocates Act (25 of 1961), S. 38 
~- Interference in appeal under — When 
proper, 

In appeal under Section 38 the Stp- 
reme Court would not, as a general rule, 
interfere with the concurrent finding of 
fact by the Disciplinary Commtitee of 
the Bar Council of India and of the 
State Bar Council unless the finding is 
based on no evidence or it proceeds on 
mere conjecture and unwarranted infer- 
ence, (Para 37) 

When a lawyer has been tried by his 
peers, there is no reason for the Sup- 
reme Court to interfere in appeal w-th 
the finding in such a domestic enquiry 
merely because on a re-appraisal of the 
evidence a different view is possible. 

(Para 29} 

Anno: AIR Manual (8rd Edn.) Advo~ 
cates Act, S. 38 N. 1. 

(B) Advocates Act (25 of 1961), S. 35 — 
Disciplinary proceedings —- Nature of — 
Degree of proof of misconduct required 
for conviction, 

Under the scheme of the Act, the d-s- 
ciplinary jurisdiction vests with the 
State Bar Council and the Bar Council 
of India. Disciplinary proceedings before 
the State "Bar Council are sui generis, 
are neither civil nor criminal in charac- 
ter, and are not subject to the ordinery 


"(From judgment and order of Discirli- 
nary Committee of the Bar Council of 
India, New Delhi, in D.C, Appeal To. 
14 of 1975, D/- 11-3-1978.) 

¢(Note:-— The judgments are printed in 
the order in which they are given in 
the certified copy.—-ED.) 
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tais 


‘over his brief to another 
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criminal procedural safeguards, The pur- 
pose of disciplinary proceedings in not 
punitive but to inquire, for the protec~ 
tion of the public, the courts and the - 
legal profession, into fitness of the sub- 
ject to continue in the capacity of an 
advocate, Findings in disciplinary pro- 
ceedings must be sustained by a higher 
degree of proof than that required in 
civil suits, yet falling short of the proof 
required to sustain a conviction in a cri- 
minal prosecution. There should be con- 
vincing preponderance of evidence, That 


` test was clearly fulfilled in the instant 


case, (Para 28) 
Anno: AIR Manual (3rd Edn.) Advo- 
cates Act, S. 35 N. 1. 


(C) Advocates Act (25 of 1961), S. 35— 
Duty of Advocate towards client — Duty 
in case of conflicting interests. 


A lawyer when entrusted with a brief, 
is expected to follow the norms of pro- 
fessional ethics and try to protect the 
interests of his clients, in relation to 
whom he occupies a position of trust, 

- (Para 31) 

It is not in accordance with profes- 
sional etiquette for an advocate to hand 
to take his 
place at a hearing (either for the whole 
or part of the hearing) and conduct the 
case as if the latter had himself been 
briefed, unless the client consents to this 
course being taken, Counsel’s paramount 
duty is to the client; accordingly where 
he forms an opinion that a conflict of 
interest exists, his duty is to advise the 
client that he should engage some other 
lawyer. It is unprofessional to represent . 
conflicting interests, except by express . 
consent given by all concerned after a 
full disclosure of the facts, 


(Para 30) 
(D) Advocates Act (25 of 1961), S. 35— ; 
Mitigating circumstances —- Misappro- ` 


priation of funds by, Advocate -— Resti- 
tution of funds whether mitigating cir- 
cumstance, ` 

Where it is shown that the advocate 
acted in bad faith towards his client in 
detaining or misappropriating funds of 
the client, or that the wrong was com- 
mitted or aided by means of false repre- 
sentations, fraud or deceit, the fact that 
the advocate makes restitution to or 
settlement with the client will not pre- 
vent disbarment, especially where resti- 
tution was not made until after -the 
commencement of the disciplinary pro- 
ceedings. It is only. an ameliorating cir- 
cumstance but does not mitigate the of; 
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fence involved in the misappropriation, 
particularly when the repayment is made 
under pressure, (Para 36) 


(Œ) Advocates Act (25 of 1961), Ss. 35, 
37 and 38 — Order of suspension of 
practice — Condition of giving free legal 
aid may be tacked on, 


An Advocate found guilty of profes- 
sional misconduct was suspended from 
practice for five years by an order of 
the Disciplinary Committee of the State 
Bar Council, The period of suspension 
was reduced to one year by the Discip- 
linary Committee of the Bar Council of 
India, On appeal the Supreme Court un- 
animously held that the misconduct was 
proved but there 
opinion as to the punishment to be 
awarded, The majority view was that the 
period may be slightly shortened and if 
the advocate undertook to give free 
legal -aid under the State Legal Aid 
Board, the period may be further short- 
ened. The advocate was also to pay cer- 
tain sum to the victim of the miscon~ 
duct as a condition precedent to moving 
the Supreme Court, Sen, J. doubting 
whether such a direction could be valid- 
ly given was in favour of upholding the 
order of the Bar Council of India, 


Per Majority (Sen J. contra):—~ 


Section 35 (3} (c) enables suspension of 
the advocate’ whether conditionally or 
absolutely, it is left unclear; Section 37 
(2) empowers the Bar Council of India 
widely to ‘pass such order......... as it 
deems fit”, And the Supreme Court, 
under S, 38 enjoys ample and flexible 
powers to ‘pass such order......as it deems 
fit,’ (Para 10} 


Sec, 35 (3) has a mechanistic texture, 
a set of punitive pigeon-holes, but it 
may be noted that words grow in con- 
tent with time and circumstances, that 
phrases are flexible in semantics, that 
the printed text is a set of vessels into 
which the court may pour appropriate 
judicial meaning, ‘Quarrying’ more 
meaning is permissible out of S. 35 (3) 
and the appeal provisions, in the brood= 
ing background of social justice, sancti- 
fied by Art, 38 and of free legal aid 
enshrined by Art, 39-A of the Constitu- 
tion, (Para 8} 


The punishment of suspension was 
sought to be adopted to serve two pur- 
poses — injury and expiation, The ends 
of justice would be served best in this 
case by directing suspension plus a pro- 
vision for reduction on an underjaking 


was a difference of 
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to the court to serve the poor for a year. 
Both are orders within the Supreme 
Court’s power ` (Para 12) 
Per Sen J, Contra:—~ 


It is doubtful whether a direction can 
be made requiring the advocate to under- 
take free legal aid during the period of 
his suspension, This would be a contra- 
diction in terms, Under S, 35 (4), when 
an advocate is suspended from practice 
under cl, (c) of sub-sec, (3) thereof, he 
shall, during the period of suspension, 
be debarred from practising in any court 
or before any authority or person in 
India, If the making of such a direction 
implies the termination of the order of 
suspension, on the fulfilment of the con= 
ditions laid down, no restriction on the 
right of the advocate to appear before 
any court or authority, which privilege 
he enjoys under S, 30 of the Act, can be 
imposed, , (Para 39) 


The taking of too lenient a view in the 
facts and circumstances of the case 
would not be conducive to the discip- 
linary control of the State Bar Council, 

i (Para 40) 

Mr, G. L, Sanghi, Sr, Advocate (Mr. 
A. T. M. Sampath, Advocate with him), 
for Appellant, 


KRISHNA IYER, J, (For himself and 
on behalf of Desai J.):— We agree 
wholly with our learned brother Sen, 
J., that the appellant is guilty of gross 
professional misconduct and deserves 
condign punishment, But conventional 
penalties have their punitive limitations 
and flaws, viewed from the reformatory 
angle. A therapeutic touch, a correc« 
tional twist, and a locus  penitentiae, 
may have rehabilitative impact, if only 
we may experiment unorthodoxly but 
within the parameters of the law, Ori- 
ented on this approach and adopting the 
finding of guilt, we proceed to consider 
the penalty, assuming the need for in- 
novation and departing from wooden 
traditionalism, i 

2. A middle-aged man, advocate by 
profession, has grossly misconducted 
himself and deceived a common client. 
Going by precedent, the suspension from 
practice for one year was none toa 
harsh, Sharp practice by .members of 
noble professions deserves even disbar= 
ment, The wages of sin is death, - 

3. Even so, justice has a correctionat 
edge, a socially useful function, especial- 
ly when the delinquent is too old to be 
pardoned and too young to be disbarred, 
Therefore, a curative, not cruel punishs 
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ment has to be designed in the sodal 
setting of the legal profession, 


4, Law is a noble profession, trie; 
but it is also an elitist profession. Its 
ethics, in practice, (not in theory, though) 
leave much to be desired, if view- 
ed as a profession for the people, When 


the Constitution under Art, 19 enakles 
professional expertise to enjoy a privi- 
lege and the Advocates Act confers a 
monopoly, the goal is not assured income 
but commitment to the people—the com~ 
mon people whose hunger, privation end 
hamstrung human rights need the adwo- 
cacy of the profession to change the 
existing order into a Human Tomorrow. : 
This desideratum gives the clue to -he 
direction of the penance of a deviant 
geared to correction, Serve the people 
free and expiate your sin, is the hint, 


5. Law’s nobility as a profession lests 
only so long as the members maintain 
their commitment to integrity and ser- 
vice to the community. Indeed, ithe 
monopoly conferred on the legal profes 
sion by Parliament is coupled with a 
responsibility — a responsibility towards 
the people, especially the poor. Viewed 
from this angle, every delinquent who 
deceives his common client deserves to 
be frowned upon, This approach maxes 
it a reproach to reduce the punishment, 
as pleaded by learned counsel for he 
appellant, 


6. But, as we have explained at ihe 
start, every punishment, however, has a 
functional duality—deterrence and œr- 
rection, Punishment for professional 
misconduct is no exception to this ‘social 
justice’ test, In the present case, there- 
fore, from the punitive angle, the deter- 
rent component persuades us not to ins 
terfere with the suspension from prac« 
tice reduced ‘benignly’ at the appellate 
level to one year, From the corr2c< 
tional angle, a gesture from the Court 
may encourage the appellant to turn a 
new page, He is not too old to mend 
his ways. He has suffered a litigative or- 
deal, but more importantly he has a 
career ahead, To give him an opportu- 
nity to rehabilitate himself by changing 
his ways, resisting temptations and 
atoning for the serious delinquency, by 
amore zealous devotion to peop-e’s 
causes like legal aid to the poor, may 
be a step in the correctional direction, 

7. Can these goals be accommedaced 
within the scheme of the statute? Ben- 
“ignancy beyond the bounds of law are 
not for judges to try. 
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8. Speaking frankly,. S. 35 (3) has a 
machanistic texture, a set of punitive 
pigeon-holes, but we may note that 
words grow in content with time and; 
circumstance, that phrases are flexible in. 
semantics, that the printed text is a set’ 
of vessels into which the court may. 
pour appropriate judicial meaning, That: 
statute is sick which is allergic to 
change in sense which the times demand 
and the text does not countermand, 
That court is superficial which stops 
with the cognitive and declines the crea~). 
tive function of construction, So, wa 
take the view that ‘quarrying’ more 
meaning is permissible out of S, 35 (3) 
and the appeal provisions, in the brood- 
ing background of social justice, sancti- 
fied by Art, 38, and of free legal aid 
enshrined by Art, 39A.of the Constitu- 
tion, j 

“A statute rarely stands alone, Back 
of Minerva was the brain of Jove, and 
behind Venus was the spume of the 
ocean,” 


(The Interpretation and Application of 
Statutes — Reed Dickerson p. 103) 


9. Back to the Act, Sec, 35 (3) reads: 


“The disciplinary committee of a State 
Bar Council after giving the advocate 
concerned and the Advocate-General an 
opportunity of being -heard, may make 
any of the following orders, namely :— 

(a) dismiss the complaint or, where 
the proceedings were initiated at the in- 
stance of the State Bar Council, direct 
that the proceedings be filed; 


(b) reprimand the advocate; 

(c) suspend the advocate from practice 
for such period as it may deem fit; 

(d) remove the name of the advocate 
from the State roll of advocates, 

Sec, 37 provides an appeal to the Bar . 
Council of India, It runs: 

37 (1) Any person aggrieved by an 
order of the disciplinary committee of a 
State Bar Council made (under Sec, 35) 
(or the Advocate General of the State) 
may, within sixty days of the date of 
the communication of the order to him, 
prefer an appeal to the Bar Council of 
India. : 

(2) Every such appeal shall be heard 
by the disciplinary committee of the 
Bar Council of India which may pass 
such order (including an order varying 
the punishment awarded by the disci- 
plinary committee of the State Bar 
Council) thereon as it deems fit, 


Section 38 provides. a further, final ap- 
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‘peal to the Supreme Court in. these 
terms : 


“Any person aggrieved by an order 
made by the disciplinary committee of 
the Bar Council of India under S. 36 or 
S. 37 (or the Attorney General of India 
or the Advocate General of the State 
concerned, as the case may be) may, 
within sixty days of the date on which 
the order is communicated to him, pre- 
fer an appeal to the Supreme Court and 
the Supreme Court may pass such order 
(including an order varying the punish- 
ment awarded by the disciplinary com- 
mittee of the Bar Council of India) 
thereon as it deems fit.’(1) 


10. Section 35 (3) (c) enables suspen- 
sion of the advocate — whether condi- 
tionally or absolutely, it is left unclear. 
Section 37 (2) empowers the Bar Coun- 
cil of India widely to “pass such order 
rie as it deems fit”, And the Sup- 


reme Court, under S. 38 enjoys ample 
and flexible powers to ‘pass such order 
tecsooeeeee aS it deems fit’, . 


1L. Wide as the power may be, the 
order must be germane to tha Act and 
its purposes, and latitude cannot trans- 
cend those limits, Judicial ‘Legisputa= 
tion’ to borrow a telling phrase of J, 
Cohen,(2) is not legislation but applica- 
tion of a given legislation to new or un- 
foreseen needs and situations broadly 
falling within the statutory provision. In 
that sense, ‘interpretation is inescapably 
a kind of legislation’.(3) This not legis- 
lation stricto sensu but application, and 
is within the court’s province, 


12. We have therefore sought to 
adapt the punishment of suspension to 
serve two purposes — injury and expia- 
ction. We think the ends of justice will 


-. |be served best in this case by directing 


suspension plus a provision for. reduc- 
tion on an undertaking to this court to 
serve the poor for a year, Both are 
orders within this court’s power. 


13. Tamil Nadu has a well-run free 
legal aid programme with which the 
Governor and Chief Justice of the State 
are associated, The State Legal Aid 
Board, working actively with two retir- 
ed Judges of the High Court at the 


(3) The Advocates Act, 1961 (25 of 
1961) pp. 20 & 21. 

{2) The Interpretation and Application 
of Statutes, Reed Dickerson, page 
238. : À 

(3) Ibid, p. 238. 
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head, may use the services of the appel- 
lant keeping a close watch on his work 
and relations with poor clients, if he ap= 
plies to the Legal Aid Board for giving 
him such an opportunity, after getting- 
this Court’s order as provided below. 
Independently of that, as a token of 
our inclination to allow the appellant to 
become people minded in his profession, 
we reduce the suspension from practice 
up to the 14th of August 1979. With the 
next Independence Day we hope the ap- 
pellant will inaugurate a better career 
and slough off old bad’ habits, If the 


‘appellant gives an undertaking that he 
will work under any official legal aid 


body in Tamil Nadu and convinces the 
Chairman of the State Legal Aid Board, 
Tamil Nadu, to accept his services in any 
specific place where currently there is 
an on-going project, produces a certifi~ 
cate in this behalf from the Board, and 
gives an undertaking to this Court that 
he will do only free legal aid for the - 
year as reasonably directed by the 
Board (and shall not during that period’: 
accept any private engagement), his pe« > 
riod of suspension shall stand terminat- 
ed with effect from Jan, 26, 1979. As a 
condition precedent to his moving this 
court he must pay (and produce a re~ 
ceipt) Rs, 2,500/- to the victim, of the 
misconduct, Atonement cannot be by 
mere paper pledges but by actual ser- 
vice to the people and reparation for 
the victim, That is why we make this 
departure in the punitive part of our 
order. 


14. Innovation within the frame work 
of the law is of the essence of the evo- 
jutionary process of juridical develop- 
ment, From that angle, we think it 
proper to make a correctional experi~ 
ment as a super-addition to punitive in- 
fliction, Therefore, we make it clear 
that our action is less a precedent than 
a portent. 


15. With the modification made above 
we dismiss the appeal. 


SEN J.:— 16. This appeal under S. 38 
of the Advocates Act, 1961 by V. G. 
Rangadurdai is directed against an order 
of the Disciplinary Committee of the 
Bar Council of India dated March i1, 
1878 upholding the order of the Disci« 
plinary Committee-II of the State Bar 


‘Council, Madras dated May 4, 1975 hold- 


ing him guilty of professional miscon- 
duct but reducing the period of suspen- 
sion from practice to one year from sit 
years. 
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17. There can be no doubt that the 
appellant had duped the complainants, 
T. Deivasanapathy, an old deaf man 
aged 70 years and his aged wife Smt. D, 
Kamalammal by not filing the suits on 
two promissory notes for Rs, 15,000/- and 
Rs, 5,000/- both dated Aug. 26, 1969 ex- 
ecuted by their land-lady Smt, Parvathi 
Ammal, who -had borrowed Rs, 20,000/- 
from them, by deposit of title deeds 


18. Admittedly, though the plaint for 
recovery of the amount due on the pro- 
missory note for Rs. 15,000/- with inter- 
est thereon bearing court-fee of Rupees 
1,519.25 was returned for presentation to 
the proper court, it was never repre~ 
sented, It is also not denied- that 
though the appellant had drafted tha 
plaint for recovery of Rs, 5,000/- with 
interest no such suit was ever filed, In 
spite of this, the appellant made false 
representations to the complainants Dei- 
vasenapathy (P. W. 1), his wife Smt, 
Kamalammal (P. W. 3} and the pcwer 
of attorney agent of the complainants, D. 
Gopalan (P. W. 2) that the suits had 
been filed and were pending, gave them 
the various dates fixed in these twa 
suits, and later on falsely told them 
that the court had passed decrees on 
the basis of the two promissory notes. 
On the faith of such representations, 
the complainants served a lawyer’s no~ 
tice dated Dec, 29, 1973 (Ext, P-3) on 
the debtor Smt, . Maragathammal, s.ster 
and co~widow to the effect: 


“That you are aware of my clients 
filing two suits against you for recovery 
of Rs. 15,000/~ and Rs, 5,000/~ with due 
interest and cost thereon and it is ned- 
Jess to state that both the suits were de- 
creed as prayed for by my clients in the 
court proceedings, 

My clients further say that in spite of. 
the fact that the suits had been decreed 
long ago you have not chosen to pay 
the amount due under the decrees in 
question and on the other hand trying 
to sell the property by falsely repre- 
senting that the original documents have 
been lost to the prospective buyers, My 
clients further state that you are aware 
of the fact that my clients are in pos< 
session of the original documents relat- 
ing to the property. bearing door No. 41 
Shaik Daood Street, Royapeth, Macras- 
14, but deliberately made false repres 
sentation as aforesaid with the mala fide 
intention to defeat and defraud my cli- 
ents’ amounts due under the decree. 

My clients emphatically state that you 
cannot sell the property in question 
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without disclosing the amounts due te 
them...... ee oe 


It would thus appear that acting on the 
representations made by the appellant, 
the complainants called upon the debtor 
Smt. Maragathammal to pay the amount 
due under the decrees failing which they 
had instructed their lawer to bring the 
property to sale. Actually no such suits 
had in fact been filed. nor any decrees 
passed. 


18. It is argued that the finding as 
to professional misconduct on the part 
of the appellant reached by the Disci- 
plinary Committee of the Bar Council of 
India is not based on any legal evidence 
but proceeds on mere conjectures, It 
is pointed out that the ultimate conclu~ 
sion of the Disciplinary Committee can- 
not be reconciled with its earlier obser- 
vation: that it was not prepared to attach 
any credence to the conflicting assertion 
of Deivasenapathy that he had. at first 
handed over Rs. 855/- on Dec, 2, 1970 
for filing the suit on the promissory note 
for Rs, 5,000/- and then paid Rs. 2,555/~ . 
some time in July 1972 for filing the 
suit on the promissory note for Rupees 
15,000/- which is in conflict with the 
allegation in the lawyer’s notice dated 
Feb, 21, 1974 (Ext. R-1) that a sum of 
Rs, 3,410/- was paid on July 17, 1972 
towards court-fees and expenses for thè 
filing of thie two suits, or that the vari- 
ous dates marked in the copies of the 
two plaints, Ext, P-1 and Ext, P-2, 
were indeed given by him, It is urged 
that the Disciplinary Committee was 
largely influenced by the fact that the 
appellant gave the receipt, Ext, R-7 te 
K. S. Lakshmi Kumaran, which way 
found to be forged, In view of the dis- 
crepancies in the testimony of Deivasen~ . 
apathy, P. W. 1, Smt, Kamalammal,. 
P. W. 3 and their agent, D.: Gopalan, 
P. W. 2, it was evident that the Disci- 
plinary Committee mainly based the 
charge. of misconduct on mere suspicion, 
Lastly, it is said that the complaint was 
a false one and was an attempt to pre- 
ssurize the appellant to persuade his cli- 
ent Smt. Maragathammai- to sell ‘the 
house to the complainants. We are 
afraid, the contentions cannot be accept- 
ed. 


20. In denial of the charge the appel- | 
lant pleaded that though he had drafted 
the plaint in the suit to be filed on the 
basis of the promissory note for Rupees 
5,000/-, he felt that as the debtor Smt. 
Maragathammal had consulted him in 
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another matter, it would be better that 
the complainants engaged some other 
counsel and he advised them accordingly 
He suggested the names of two or three 
lawyers out of whom, the complainants 
engaged K, S, Lakshmi Kumaran, He 
denied that the two promissory notes 
were handed over to him or that he had 
received any amount by way of court- 
fees or towards his fees, According to 
him, K. S, Lakshmi Kumaran was, 
therefore, instructed to file the suits, 


21. K, S. Lakshmi Kumaran, on the 
other hand, pleaded that he knew noth- 
ing about the suits but had in fact sign- 
ed the Vakalat as a junior counsel, asa 
matter of courtesy at the behest of the 
appellant, He pleaded that he had 
never met the complainants nor had he 
been instructed by them to file the 
suits, He further pleaded that when 
the complainants served him with their 
lawyer’s notice dated Feb, 11, 1974, Ext. 
R. 11, he went and saw the appellant 
who told him that he had returned the 
plaint, which was returned by the court, 
together with all the documents to the 
complainant Deivasenapathy as per re- 
ceipt, Ext, R-7. On Feb, 21, 1974 the 
complainants served another lawyer’s no~ 
tice on both the appellant and K, S. 
Lakshmi Kumaran, The appellant and 
K. §. Lakshmi Kumaran sent their re- 
plies to this notice, The appellant’s re~ 
ply, Ext, R-2, was practically his defence 
in the present proceedings, K., S, Lak- 
shmi Kumaran in his reply, Ext, R-5, 
refers to the lawyer’s notice, Ext. R.-11, 
sent by the complainants earlier and 
states that when he took the notice to 
the appellant, he told him that the pa- 
pers were taken back from him by the 
complainant Deivasenapathy who had 
passed on to him a receipt, 


22. The Disciplinary Committee, in 
its carefully written. order, has marshal- 
led the entire evidence in the light of 
the probabilities and accepted the ver- 
sion of K, S5, Lakshmi Kumaran to be 


true, It observes: 
“Earlier we referred to the conflict 
between the two advocates, We cannot 


help observing that we feel there is 
want of candour and frankness on the 
part of R.D. On a careful consideration 
. Of the evidence we see no reason to re- 
ject the evidence of.L that he merely 
signed the Vakalat and plaint and when 
the plaint was returned he took the. re- 
turn and passed on the papers to RD.” 
E then concludes stating : 
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“On an overall view of the evidence 
we hold that L was not directly engag-~ 
ed by the parties and that when tha 
plaint with its annexures was returned, 
L passed it on to RD, We also accept 
L’s evidence that when on receipt of 
notice Ext, R-11 he met RD he was in« 
formed that the cause papers were 
taken back by P, W. 1 and that some 
time afterwards RD gave him. the res 
ceipt BORGER Uisteas Wasvadonedats) Wapa Series 


Tt must be, that when the complain- 
ants turned against RD suspecting his 
bona fides he denied having had any- 
thing to do in the matter and threw 


. up his junior colleague in the profession 


stating that he passed the clients on to 
L and had nothing more to do with the 
case, As the clients had no direct con- 
tact with L his statement that he hand- 
ed over the plaint on its return to RD 
looks probable and likely, We accept 
it. When a notice was issued to him in 
the matter he went to RD and RD gave 
him the receipt Ext, R, Y, The receipt 
purports to be signed by Deivasena« 
pathy and L accepted it for what it was 
worth,” 


23. In that view, both advocates wera 
found guilty of professional misconduct, 
but differing in character and different 
in content, In dealing with the ques~ 
tion, it observes : 

tAs regards RD, the litigants entrust- — 
ed the briefs to him whatever their mo- 
tive. The record does not establish 
that before entrusting the case to L the 
complainants were introduced by RD to 
L and L was accepted by them as coun- 
sel in charge of the case,” 

24. It condemned both the. advocates 
for their dereliction of duty, but only 
reprimanded K, S. Lakshmi Kumaran, 
the junior advocate, because he never 
knew the complainants and had signed 
the vakalat at the bidding of the appel- 
lant, but took a serious view of the 
misconduct of the appellant, and casti~ 
gated his whole conduct in no uncertain 
terms, by observing : 

“Finding himself in. difficulties RD 
miserably failed in his duty to his fel-. 
low advocate very much junior to him 
in the profession and who trusted him. 
The conduct of a lawyer to his brothers 
in the profession must be characterised 
by candour and frankness, He must 
keep faith with fellow members of the 
bar. While quite properly RD did nof 
accept the engagement himself we are 
of the view that he has been party to 
the institution of a suit tended merely 
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to harass the defendants in the suit, 
with a view to secure some benefit for 
the other party — manifestly unprotes- 
sional,” ; - 
It went on tọ observe s í 
“The only casualty is RD's prozes- 
sional ethics in what: he might have 
thought was a gainful yet good samari« 
tan move, When the ‘move failed and 
there was no likelihood of his success, 
the complainants turned against him ses 
curing for their help their power of at= 
torney, ‘Then fear psychosis appears to 
have set in leading RD to totally deny 
his involvement in the plaint that was 
' filed -and let down the junior whose as« 
sistance he sought, We see no other 
probabilty out of the tangled web of 
exaggerations, downright denials, faise- 
hood and fabrications mingled with 
some truth,” . 


25. May be, the complainants were 
not actuated from a purely altrucsti¢ 
motive in lodging the complaint but chat 
does not exonerate the appellant of his 
conduct, The suggestion that the com- 
plaint was a false one and constituted 
an attempt at blackmail is not worthy of 
acceptance, The property was actually 
sold to M. M, Hanifa for Rs. 36,000/- by 
registered sale deed dated August 1, 
1974, while the complaint was filed in 
April 1974, We do not see how the in- 
itiation of the proceedings would kava 
pressurised the appellant to compel his 
client Smt, Maragathammal to part with 
the property for Rs, 20,000/- the peice 
offered by the complainants, It is no 
doubt true that at one stage they wera 
negotiating for the purchase of the 
house of which they were the tenants 
but the price offered by them was toa 
low. The Disciplinary Committee of the 
Bar Council of India summoned the pur- 
chaser and he stated that from Decem~ 
ber, 1973 he had been trying to purchase 
the property. It is also true that in res« 
ponse to the notice dated Aug, 1, _974 
served by the purchaser asking the coms 
plainants to attorn to him, they in their 
reply dated Aug. 8, 1974 expressed sur< 
prise that he should have purchased tha 
property for Rs, 36,000/- when in fact 
it was not worth more than Rs, 26,000/-. 


26. It matters little whether ths 
amount of Rs, 3,410/- was paid to the 
appellant in a lump sum or in two in« 
stalments. Deivasenapathy, P. W, 1 
faltered when confronted with the no- 
tice Ext, R-1 and the Disciplinary Com« 
mittee of the Bar Council of India has 
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adversely commented on this by saying 
that he is not ‘an illiterate rustic’ but 
is an M.LS.E., a retired Civil Engineer. 
This by itself does not disprove the 
payment of the amount in question, It 
may be the general power of attorney, 
D. Gopalan, P. W. 2, made a mistake in 
instructing the counsel in giving the 
notice, As regards the various dates 
appearing on the copies of the two 
plaints, Exts, P-1 and P-2, the com- 
plainants could not have got these dates 
by themselves unless they were given by 
the appellant, 


27. In an appeal under S., 38 of the 
Act, this Court would not, as a general 
rule, interfere with the concurrent 
finding of fact by the Disciplinary Com- 
mittee of the Bar Council of India and 
of the State Bar Council unless the 
finding is based on no evidence or it 
proceeds on mere conjecture and unwar- 
ee inferences, This is not the case 

ere, 


28. Under the scheme of the Act, the 
disciplinary jurisdiction vests with the 
State Bar Council and the Bar Council 
of India, Disciplinary proceedings be- 
fore the State Bar Council “are sui gene- 
Tis, are neither civil nor criminal in 
character, and are not subject to the 
ordinary criminal procedural safeguards. 
The purpose of disciplinary proceedings 
is not punitive but to inquire, for the 
protection of the public, the courts and 
the legal profession, into fitness of the 
subject to continue in the capacity of 
an advocate, Findings in disciplinary 
proceedings must be sustained by a 
higher degree of proof than that re- 
quired in civil suits, yet falling short of 
the proof required to sustain a convic- 
tion in a criminal prosecution, There 
should be convincing preponderance of 
evidence, That test is clearly fulfilled - 
in the instant case, ee 

29. When ‘a lawyer has been tried 
by his pears’, in the words of our bro- 
ther Desai J., there is no reason for this 
Court to interfere in appeal with the 
finding in such a domestic enquiry 
merely because on a re-appraisal of the 
evidence a different view is possible, In 
the facts and circumstances of the case, 
we are satisfied that no other conclusion 
is possible than the one’ reached, There 
is, therefore, no ground for interference 
with the finding of the Disciplinary 
Committee of the Bar Council of India. 


30. It is not in accordance with pro- 
fessional etiquette for one advocate toj 





288 S.C, [Prs, 30-37] V, C. Rangadurai v. D. Gopalan (Sen J.) 


hand over his brief to another to take 
his place at a hearing (either for the 
whole or part of the hearing), and con- 
duct the case as if the latter had him- 
self been briefed, unless the client con- 
sents to this course being taken, Coun- 
sel’s paramount duty is to the client; 
accordingly where he forms an opinion 
that a conflict of interest exists, his duty 
is to advise the client that he should 
engage some other lawyer, It is unpro- 
fessional to represent conflicting inter- 
ests, except by express consent given by 
all concerned after a full disclosure of 
the facts, 


31. Nothing should be done by any 
member of the legal fraternity which 
might tend to lessen in any degree’ the 


confidence of the public in the fidelity, . 


honesty and integrity of the profession, 
Lord Brougham, then aged eighty-six, 
said in a speech, 1864, that the first 
great quality of an advocate was ‘to 
reckon everything subordinate to the in- 
terests of his client’, What he said in 
1864 about ‘the paramountcy of the cli- 
ent’s interest’, is equally true today. The 
relation between a lawyer and his cli- 
ent is highly fiduciary in its nature and 
of a very delicate, exacting, and confi- 
dential character, requiring a high de- 
gree of fidelity and good faith It is 
purely a personal relationship, involving 
the highest personal trust’ and confidence 
which cannot be delegated without con- 
sent, A lawyer when entrusted with a 
brief, is expected to follow the norms 
of professional ethics and try to protect 
the interests of his clients, in relation 
to whom he occupies a position of trust. 
The appellant completely betrayed the 
trust reposed in him by the complain- 
ants. f 


_' 32. It is needless to stress that in a 
case like this the punishment has to be 
deterrent, There was in this case com- 
plete lack of candour on the part of 
the appellant, in that he in a frantic 
effort to save himself, threw the entire 
blame on his junior, K. S. Lakshmi Ku- 
maran, The evidence on record clearly 
shows that it was the appellant who 
had been engaged by the complainants 
to file suits on the two promissory notes 
for recovery of a large sum of Rupees 
20,000/- with interest due thereon, There 
was also complete lack of probity .on 
the part. of the appellant because it ap- 
pears that he knew the debtor, Smt. 
Maragathammal for 7-8 years and had, 
indeed, been appearing for her in suc- 
cession certificate proceedings, If there 
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was any conflict of interest and ` duty, 
he should have declined to accept the 
brief. What is reprehensible is that he 
not only accepted the brief, pocketed 
the money meant for court-fees, and 
never filed the suits, ? 

33. The appeal for mercy appears to 
be wholly misplaced. It is a breach of ` 
integrity and a lack of probity for a 
lawyer to wrongfully withhold the 
money of his client. In a case of such 
grave professional misconduct, the Stata 
Bar Council observes that the appellant 
deserved the punishment of disbarment, 
but looking to his young age, only sus- 
pended him from practice for a period 
of six years, The Disciplinary Commit- 
tee of the Bar Council of India has al~ 
ready taken a lenient view and reduced 
the period of suspension from six years 
to one year, as in its view the com~ 
plainants did not suffer by the suits not 
being proceeded with because even if 
they had. obtained decrees for money, 
they would still have been required to 
file a regular mortgage suit for the sale 
of the property charged, 


34. In the facts and cirumstances of 
the case, I am of the view that the 
punishment awarded by the Disciplinary’ 
Committee of the Bar Council of India 
does not warrant any further interfer< 
ence, . 


35. I have had the advantage of read= 
ing the judgment of my learned brother 
Krishna Iyer for the restitution to the 
appellant of his right to practice upon 
fulfilment of certain conditions, I have 
my own reservations in the matter, that 
is, whether any such direction should’ 
at all be made in the present case, 


34. Where it is shown that the advo~« 


‘cate acted in bad faith towards his client 


in detaining or misappropriating funds 


of the client, or that the wrong was. com< 


mitted or aided by means of false re« 
presentations, fraud or deceit, as here, 
the fact that the advocate makes restitu« 
tion to or settlement with the client will 
not prevent disbarment, especially whera 
restitution was not made until after the 
commencement of the disciplinary pro« 
ceedings. It is only an ameliorating 
circumstance but, does not mitigate tha 
offence involved in the misappropriation, 
particularly when the repayment is mada 
under pressure, 

37. When there is disbarment or sus- 
pension from practice, the lawyer must 
prove, if he can, after the expiration of 
a reasonable length of time, that he, ap% 
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preciates the significance. of his derelic- 
tion, that he has lived a consistent life 
of probity and integrity, and that 328 
possesses the good character necessary 
to guarantee uprightness and honour in 
his professional dealings, and therefore is 
worthy to be restored. The burden is 
on the applicant to establish that he is 
entitled to resume the privilege of prac~ 
tising law without restrictions, There i9 
nothing of the kind in the present case 


38. Further, even if this Court had 
the power to make such a direction, in 
terms of S, 38, the Court has a duty to 
act with justice to the profession and 
the public as well as the appellant seek- 
ing reinstatement,. and without regard 
to mere feelings of sympathy for tae 
applicant, Feelings of sympathy or a 
feeling that the lawyer has been suf-i- 
ciently punished are not grounds for re- 
instatement. i 

39. I also doubt whether a direction 
can be made requiring the advocate to 
undertake free legal aid during the pe- 
riod of his suspension, This would be a 
contradiction in terms, Under S, 35 (4), 
when an advocate is suspended fran 
practice under Cl, (c) of sub-s; (3) there 
of, he shall, during the period of sts- 
pension, be debarred from practising in 
any court or before any authority or 
person in India, If the making of such 
a direction implies the termination of 
the order of suspension; on the fulfil- 
ment of the conditions laid down, I 2m 
of the considered view that no restr c~ 
tion on the right of the advocate to ap- 
pear before any court or  authoricy, 
which privilege he enjoys under Sec, 30 
of the Act, can be imposed. 


40. The taking of too lenient a view. 
in the facts and circumstances of the 
case, I feel, would not be conducive to 
the disciplinary control of the State 
Bar Councils, I would, for these rea- 
sons, dismiss the appeal and maintzein 
the punishment imposed on the appel- 
lant, 


41. In conclusion, I do hope the p= 
pellant will fully reciprocate the noble 
gesture shown to him by the majority, 
come up to their expectations and turn 
a new leaf in life. It should be his can- 
stant endeavour to keep the fair name 
of the great profession to which he ke- 
longs unsullied, : 

. Order according y. 
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{From : AIR 1967 Raj 1) 
JASWANT SINGH, R. S. PATHAK 
- AND A. P. SEN, JJ. 


The Board of Muslim Wakfs, Rajas- 
than, Appellant v. Radha Kishan and 
others, Respondents. 

Civil Appeal No, 166 of 1969, 
24-10-1978. 

(A) Wakf Act (29 of 1954), S. 6 (1), 
(4) — Property in possession of a stran- 
ger included in list published under 
S. 5 (2) — Stranger is not under obliga- 
tion to file suit within one year and list 
is not conclusive against him — Words 
“any person interested therein” in sub- 
sec, (1) — Meaning. 

Where’ a stranger who is a non-Mus- 
lim and is in possession of a certain 
property his right, title and interest 
therein cannot be put in jeopardy mere- 
ly because the property is included in 
the list published under sub-s, (2) of 
S. 5 of the Act, The failure of such a 
person to institute a suit in a civil court 
of competent jurisdiction for decision of 
such question within a period of one year, 
as provided for under sub-s, (1) of S. 6 
does not make the inclusion of such 
property in the list of wakfs published 
by the Board under sub-s, (2) of S, 5 of 
the Act final and conclusive under sub- 
sec, (4) of S. 6. (Para 39) 

The purpose of S, 6 is to confine the 
dispute between the wakf Board, the 
mutawalli and a person interested in 
the wakf. The word “therein” in the 
expression ‘any person interested there- 
in’ appearing in sub-s, (1) of S. 6 must 
necessarily refer to the ‘wakf? ‘© which 
immediately precedes it. It cannot re- 
fer to the ‘wakf property.’ Thus the list 
published under sub-s, (2) of S, 5 will 
not bind a stranger who is in possession 
of the property merely because he hap- 
pens to be a person affected by the pub- 
lication of the list of wakfs, AIR 1959 
SC 198, Rel. on; AIR 1967 Raj 1,Affirm- 
ed. (Paras 33, 36) 


Anno: AIR Manual (3rd Edn.) Wakf 
Act (1954), S. 6 N. 1. 


(B} Wakf Act (29 of 1954), S. 4 (1) — 
Power of Wakf Commissioner to make 
survey of wakf properties — Power in- 
cludes an enquiry whether certain pro- 
perty is wakf property or not, AIR 1967 
Raj 1, Reversed, 

The power of the Commissioner ta 
make a survey of existing wakf proper- 
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ties, carries with it, by necessary im- 
‘ plication, the power to enquire as to 
the existence of a wakf. (Para 30) 

It would be illogical to hold that 
while making a survey of wakf proper- 
ties existing | in the State a Commis- 
sioner of Wakfs appointed by the’ State 
Government under sub-s, (1) of Sec. 4, 
should have no power ‘to ‘enquire whe- 
ther a particular property is wakf ‘pro~ 
perty or not, It will be clear that the 
words “for the purpose .of making a 
survey of wakf properties” occurring in 
sub-s, (1) of S,.4 is a key to the ' con- 
struction of the . section. .The ordinary 
f meaning of the word. “survey”; as given: 
in the Random:‘House Dictionary of Eng- 
lish Language, is ‘to ‘take a general or 
comprehensive view of or appraise, as 
a situation’, . If -the Commissioner of 
Wakfs. has the power to make a survey, 
it is. but implicit that in the exercise of 
such power he. should enquire . whether 
a wakf exists, The. making .of such an 
enquiry is a necessary concomitant of 
the power to survey, AIR 1967 Raj 1, Re- 
versed, (Para 26) 

Anno: AIR Manual (3rd. Edn.) Wakt 
Act (1954), S. 4 N. 1: 

(C) Interpretation of Statutes — Ex- 
pressions in one Act — When can be 
interpreted with reference to those used 
in another Act, i i 

It is not a sound principle of con- 
struction to interpret expressions used 


in one Act with reference to their use ` 


in another Act, and decisions rendered 
with reference .to. construction of -one 
Act cannot apply with. reference to the 
provisions .of another Act, unless the 
two Acts are in pari materia, Further, 
-when there is no ambiguity in the sta- 
tute, it may not be permissible to re- 
fer to,.for purposes of its construction, 
any previous legislation or decisions ren- 
dered thereon. (Para 20) 


(D) Interpretation of Statutes —— Mar- 
ginal note appended to section cannot 
be used for construing the section. AIR 
1950 SC 134, Rel, on. (Para 24) 


Cases - Referred : Chronological Paras 


AIR 1959 SC 198: 1959 SCR 1287: 1859 

All LJ 8. , - : 35 
ATR 1950 SC 134 : 1950 SCR 335 . 24 
AIR 1939 Nag 205 : ILR (1939). Nag: n 


AIR 1938 Pat 137 ` h A 9 
AIR 1935 All 254: ILR 57 All 754 | 19 
AIR 1932 Oudh 210: ILR 7 Luck 601 
= (FB) S . B 
AIR 1930 All 81: ILR 52 All 367 19 
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ATR 1927 Pat 189 

(1904) ILR 26 All 393: 

(1846) 6 Moo PC 1: 13 ER 582, Craw- 
ford v. Spooner ’ 29 


Mr. .M; N, Phadke, Sr, ‘Kavos (Mr. 
M. Qamaruddin, Mrs, ° M, Qamaruddin 
and V, M. Phadke, Advocates with him), 
for Appellant; Mr, S. S Ray, Sr. Advo- 
cate (M/s. S. M. Jain, D. D, Patodia and 
S. K. Jain, Advocates with him), for Rès- 
pondents’ ‘Nos, 1 and 2, Appeal set down 
ex parte ‘for Respondents Nos, 3 and 4. 


SEN, J.:— This appeal by certificate. 
is directed against the judgment of the 
Rajasthan High Court dated May 4, 1966 
holding that inclusion’‘of the disputed 
property in the list of wakfs published 
by the Board of Muslim Wak‘s, Rajasthan 
under sub-s, (2) of S. 5 of ‘the Wakf 
Act, 1954 is not binding on the respon- 
dents Nos. 1 and 2, the mortgagee-pur- 
chasers and restraining the Board from 
taking any steps under S. 36-B of- the 
Act for evicting them from the same. 

. 2. The subjéct-matter in dispute is 
a two-storeyed | building, known as Dha- 
ramshala or Musafirkhana, situate on- 
Mirza, Ismail Road at Jaipur. The build- 
ing was constructed by the late Haji 
Mohammad Ali Khan, a Sessions Judge 
of the erstwhile Princely State of Jai- 
pur, who owned a considerable estate, 
on a plot of land admeasuring 5 bighas 
and 3 biswas obtained from the Mahakma 
Mansa Aliya Council with the approval 
of the Ruler of Jaipur under a Patta 
dated February 23, 1886 for construction 
of a Haveli and Dharamshala. It appears 
that Haji Mohammad Ali Khan. before 
his death in the year 1912, had execut- 
ed two wills, one on February ‘17, 1910 
and the other on July 1, 1911, by ‘which 
after making several bequests he ac- 
knowledged that he had. dedicated the 
said property in wakf, for its use as a 
Dharamshala and appointed his son 
Ehsan Ali Khan as its mutawalli, After 
the death of Haji Mohammad Ali Khan; 
there was a suit for partition of the 
property brought by his son Faiyaz Ali 
Khan against his brother Ehsan Ali 
Khan, being Original Suit No. 128 of 
1930 and the building was left out of 
partition, being wakf property, ` 


2. It, however, ` appears that the 
mutawalli Ehsan Ali Khan mortgaged 
the property with possession, with Seth 
Bijaylal, father of respondent No, 2, and 
Bhuramal, father of respondent No. 1, 
for Rs, 7,999 and executed a mortgage 
deed dated July 30, 1944 in their favour 
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for the purpose of purchasing a strip of 
land in front- of the building. from tne 
Municipal Council, Jaipur and thereafter 
constructed verandahs on ,the ground 
floor and the first floor, For’ making this 
construction, he raised a further loan of 
Rs, 9,999 by effecting’ a second mot- 
gage by executing the . mortgage 
deed dated -July 7, 1945 in favour 
of the said. mortgagees, The responderts 
Nos, 1 and 2 purchased the ground ficor 
of the building from Ehsan Ali Khan for 
Rs, 19;999 by means. of a registered sale 
deed dated November 23, 1954. The cmn- 
sideration was applied towards satisfec- 
tion of the -two previous . mortgag3s. 
Thereafter, they purchased the first 
floor of the said building from him tor 
Rs. 13,999 by means of a registered sale 
deed dated July 31, 1956. 


y 


4. The Wakf Act, 1954 was extended 
to the State of Rajasthan on. February 1; 


1955, The Board.of Muslim Wakfs, Fa- 
jasthan was constituted ‘by the State 
Government on August 6, 1962 in |. zc- 


cordancé with S. 9 ‘and thereafter the 
Government appointed a Commissiorer 
of Wakfs under sub~sec. (1) of S. 4 zor 
the purpose of making survey of wekf 
properties existing in the State, at the 
date of the commencement of the Act. 
On August 30, 1962, one Shaukat ali 
Khan, the respondent No. 3 applied to 
the Commissioner of Wakfs alleging tat 
the aforesaid property was wakf pro- 
perty and, therefore, its transfer 3y 
Ehsan Ali Khan, who was its mutawa_li, 
in favour of the respondents Nos, 1 and 
2 was invalid and consequently prayed 
that the property be declared to be wekf 
property and possession of the same be 
handed over to the Wakf Committze. 
The Commissioner of Wakfs accordingly 
issued notice to the respondents Nos, 1 
and 2, the mortgagee-purchasers, In res- 
ponse to the notice, the respondents Nos, 
1 and 2 appeared before the Commz:s- 
sioner of Wakfs on September 19, 1952 
and raised .a preliminary objection as to 
the jurisdiction denying that the dispit- 
ed property was’ wakf property and 
contended that the .Commissioner of 
Wakts had no jurisdiction to make an 
enquiry. as to whether a particular pro- 
perty is wakf property or not, The Com- 
missioner of Wakfs. by his order dat=d 
September 19, 1962 overruled the objec- 
tion. Thereupon, the. respondents; Nos, 1 
and 2 filed a writ petition before tne 
Rajasthan High Court, but the _ High 
Court by its order dated October 11, 1952 


-these observations of :the 
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dismissed the petition in limine observ- 
ing that the Commissioner had obvious- 
ly no ‘jurisdiction to decide any question 
relating to the title of the respondents 
Nos, 1 and 2 or to eject, them from the . 
property without ‘taking recourse to a 
civil suit, The Commissioner of Wakfs, 
however, felt that he was not bound by 
High Court 
since he was not served with a notice 
and accordingly decided to proceed with 
the enquiry. In consequence thereof, the 
respondents Nos. 1 and 2 had to partici- 
pate in the proceedings, On October 19, 
1962 they filed their reply before the 
Commissioner of, Wakfs and joined issue 
on the question as to whether the dis- 
puted property was wakf property or 
not, In their reply they pleaded, inter 
alia that the property was not a wakf 
and that the wills had indeed: been can- 
celled: in a suit, The. Commissioner of 
Wakfs by his report dated December 15, 
1964 on the basis of the evidence led 
before him, held the. disputed property 
to be wakf property and recommended 
that it be recorded as such, and accord- 
ingly, forwarded a report to that effect 
to the State Government as required 
under sub-sec, (3) of S. 4. 


„On receipt of the report of the 
Paes ante of Wakfs forwarded to it 
by the State Government under sub- 
sec, (1) of S, 5, the Board of Muslim 
Wakfs published a notification for inclu- 
sion of the property in dispute in the 
list of wakfs existing in the State in the 
Rajasthan Rajpatra dated December 2, 
1965. Thereafter, the respondents Nos, 1 
and 2 ‘filed a writ petition in the High 
Court challenging the legality and vali- 
dity of the proceedings taken by the 
Commissioner of Wakfs, It was contend- 
ed that on the basis of such report, the 
Board of Muslim Wakfs was not entitl- 
ed to include their property in the list 
S. wakfs - published under sub-sec, (2) of 

5. 


6. In allowing the petition, the High 
Court held that the entire scheme of the 
Wakf Act, 1954, indicates that the Board 
of Wakfs’ - jurisdiction is confined to 
matters of administration of the wakfs 
and not to, „adjudication of questions of 
title, In its view, it was evident that the 
Act did not.invest the. Board of Wakfs 
or the Commissioner of Wakfs with the 
power to decide the question whether a 
property belonged to a wakf or not; and 
more so,. where a person claiming title 
is a stranger to the wakf.. It accordingly 
held that a Commissioner of _Wakfs ap- 
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pointed under sub-sec, (1) of S. 4 of the 
Act has no jurisdiction under sub-sec- 
tion (3) of S. 4 to enquire whether or 
not a certain property is wakf property 
when such a dispute is raised by such a 
person. It further held that the object. of 
5, 6 is to narrow down the dispute be- 
tween the Board of Wakfs, the muta- 
walli and the person interested in the 
wakf, as defined in S, 3, Consequently, 
the High Court held that the failure of 
a stranger to the wakf to institute a suit 
in a court of competent jurisdiction for 
_ a decision of such question, namely, whe- 
ther a particular property is a wakf 
property or not, cannot make the inclu- 
sion of such property in the list of wakfs 
published by the Board under sub-sec- 
tion (2) of S. 5 of the Act final and con- 


clusive under sub-sec, (4) of S, 6 of the - 


Act. It also held that the Board is not 
invested with jurisdiction to enquire 
into and decide the questions of title to, 
or’ possession of, the properties belong- 
ing to third ‘parties under S. 27 ob the 
Act. 


7. Itis argued for the appellant, 
firstly, that the words ‘for the purpose of 
making a survey of wakf properties’ are 
wide enough and confer ample power on 
the Commissioner ‘to investigate. and 
adjudicate’ upon the question whether a 
certain property is wakf property or not 
during the course of his survey of wakf 
properties in the State of Rajasthan; 
and secondly, the failure of the respon- 
dents Nos, 1 and 2. to file a suit witain 
the time allowed by sub-sec, (1) of S. .6 
of the Act makes the inclusion of the 
disputed property in the list of wakfs 
published by the Board of Wakfs under 
sub-sec. (2) of S. 5, final and. conclusive. 
In support of the contentions, it is urged 


that the word ‘therein’ in the expression - 


‘any person interested therein’ appear- 
ing in sub-sec, (1) of S, 6, qualifies the 
words ‘wakf property’ and, therefore, 
the expression ‘any person interesied 
therein’ cannot, in the context in -which 
it appears, mean “person interested in a 
wakf’ as defined in S. 3 (h) of the Act, 
as wrongly assumed by the High Court. 
It is, therefore, urged that thé right of 
suit given under S. 6 (1) of the Act can 
be availed of by a person affected by 
the publication of the list of wakfs un- 
der sub-sec, (2) of S, > Le, it includes 
even a ae ; . 


8. In ‘reply, it is submitted on 1 bebalt 
of the: respondents | ‘Nos. 1 and 2, that. 
the scope of S, 6 is to narrow down: thé 
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dispute between the Board of Wakfs, 
the mutawalli and any person interested 
in the wakf, as defined in S. 3 (h). It is 
urged that the High Court was, there~ 
fore, right in holding that S 6 refers 
only to such a dispute and cannot affect 
the right and title of a stranger to the 
wakf, particularly of a person belong- 
ing to another religious denomination. 
The submission is that the word ‘therein’ 
in sub-sec. (1) of S, 6, in the context 
and setting in which it appears, does 
not fit in with the words ‘wakf property’ 
in the collocation of words, ‘but quali- 
fies the words ‘the wak? immediately 
preceding it. It is said-that the word 
‘therein’ has been used to avoid repeti~ 
tion of the words ‘the wakf’, and not 
to..extend the ambit of the section to 
persons who fall outside the scope of 
the expression ‘person interested in a 
wakf" as defined in S. 3 (h). It is, there- 
fore; urged that the respondents. Nos, 1 
and:2 are wholly ‘outside ' the purview 
of S, 6 (1) and, therefore, they must 
necessarily fall outside the scope of the 
enquiry under S. 4 (1), as the provisions 
contained in Ss, 4, 5 and 6 form part of 
an integrated scheme, It is pointed out 
that on the terms. of S, 4 the Commis- 

sioner of Wakfs has no power to enquire 
whether or not a certain property is 
wakf property when such dispute is 
raised by a stranger’ to the wakf. In 
support -of the contention, the language 
of S, 4 is contrasted with that of S. 27 
and it is said that, while the Board of 
Wakfs has the power to hold an enquiry 
as to whether a particular property is 
wakf property or not under S, 27, the 
‘Commissioner of Wakfs has no power to 
hold such an enquiry. 


9. In order to appreciate the impli- 
cations of the rival contentions, it is ne- 
cessary not only to examine the scheme 
of the Act but also the purpose and ob=- 
ject of the legislation. 


10. The Wakf Act; 1954,- “the Act”, 
as the. preamble . shows, was enacted ‘to 
provide for the «better administration 
and supervision of wakfs, The avowed 
object and purpose of the Act was to 
bring the management of wakfs, though 
it vests immediately in‘ a mutawalli, © 
subject to the supervision of the State. 
Tt was enacted to replace the Mussalman 
Wakf. Act, 1923, which merely provid~ 
ed for the submission of audited ac- 
counts, by mutawallis, and was found to 
be wanting in several respects and real~ 
ly not of ‘much. practical. values, a ‘was’ 


1979 
found that proceedings could be suz- 
cessfully defeated . simply on the plza 
taken by the mutawalli that there was 
no wakf, To remove the lacunae, . the 
Mussalman Wakf (Bombay Amendmer-t) 
Act, 1935 amended the Act. The Bengal 
Wakf Act, 1934 was enacted to create a 
machinery for the supervision of wakfs 
in Bengal, The United Provinces follow- 


ed suit and the United Provinces Mus- - 


lim Wakf Act, 1936 was passed creating 
a Central Wakf Board, Similarly, Bihar 
also passed a legislation almost on the 
same lines, The working of these Acts 
brought out the necessity for one uri- 
form and consolidated legislation by tne 
Centre, It was with this view that tne 
Wakf Act, 1954 was enacted, 

11. The scheme of the Act may e 
briefly indicated. Section 2 makes tne 
Act applicable to all wakfs in India ex- 
cept to Durgah Khawaja Sahab, Ajmer. 
Section 3 defines certain terms, and the 
term ‘wakf and the expression ‘person 
interested in a wakf., have been defined 
as follows: 

“3 (h) ‘person interested in a wakf" 
means any person who is entitled to 
receive any pecuniary or other benefits 
from the wakf and includes:— 

(i) any person who has a right to war- 
ship or to perform any religious rite in 


a mosque, idgah, imambara, dargzh, 
Khangah, magbara, graveyard or amy 
other religious institution connected 


with the wakf or to participate in amy 
religious or charitable institution unr 
the wakf; 

(ii) the wakif and any descendant of 
the wakif and the mutawalli. 

(1) ‘wakf means the permanent deci- 
cation by a person professing Islam of 
any movable or immovable property Or 
any purpose recognised by the Muslim 
law as pious, religious or charitable and 
includes— : 

G) a wakf by user; 

(ii) grants (including mashrut-ul-khisi- 
mat) for any purpose recognised by tae 
Muslim law as pious, religious or chari- 
table; and 


(ii) a wakf-alal-aulad to the extent 
to which the property is , dedicated for 
any purpose recognised by Muslim lew 

_as pious, religious or charitable; 
and ‘waki means any person making 
such dedication.’ 


12. The Act consists of several chap- 
ters and can conveniently be divided in- 
to three parts. The first. part relates. 
to the survey: of wakfs. Chapter II is 


pi 
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headed ‘Survey of Wakfs’, Sub-sec, (1) 
of S. 4 empowers the State Govern- 
ment to appoint for the State by a 
notification a Commissioner of Wakfs 
for the purpose of making survey of 


wakf properties existing at the time of 


the commencement of the Act. Sub-sec- 
tion (3) enjoins the Commissioner to 
submit his report to the State Govern- 
ment after making such enquiry as he 
may consider ‘necessary and the report 
is to contain the following Particulars 
namely: ` 


(a) the number of wakfs in the State, 
or as the case may be, any part thereof, 
showing the Shia wakfs and Sunni wakfs 
separately; 

(b) the nature and objects of each 
wakf; 


(c) the gross ‘Income of the mny 
comprised in each wakf, . 

(d) the amount of land revenue, cess- 
es, rates and taxes payable in respect of 
such property; 


(e) the expenses incurred in the reali~ 
sation of the income and the pay or 
other remuneration of the mutawalli of 
each wakf; and 

( such other particulars relating to 
each wakf as may be prescribed.” 
Sub-section (4) enjoins that the Com- 
missioner, while making such enquiry, 
shall have certain powers as are vested 
in a civil court under the Code of Civil 
Procedure, 1908, namely, summoning and 
examining any witness, requiring the 
discovery and production of any docu- 
ment, requisitioning any public record 
from any court or office, issuing com- 
missions for the examination of any 
witness or accounts, making any local 
inspection or local investigation ‘etc, Sub- 
sec, (5) of S, 4 runs thus: 


"(5) If, during any such inquiry, any 
dispute arises as to whether a particular 
wakf is a Shia wakf or Sunni wakf and 
there are clear indications in the deed 
of wakf äs to its nature, the dispute shal 
be decided on the basis of such deed.” - 


13. Section 5 provides for publication 
of a list of wakfs and is as follows: 

"5, (1) On receipt of a report under 
sub-section {3) of Section 4, the State 
Government shall forward a-copy of the 
same to ‘the Board. 


.(2) The Board shall examine the Te- 
port forwarded to it under sub-seec, (1) 
and publish;. in the Official Gazette, a 
list of wakfs existing. in the State, or as 
the case may be, the part of the State. to. 
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which the report.relates, and containing 
such particulars as may be prescribed.” 

14. Section 6; which- relates to ad- 
judication ‘of disputes regarding wakfs, 
so far as material, reads: 

“6 (1) If any ‘question. arises whether 
a particular property specified as wakf 
property in a list of wakfs published 
under sub-section (2) of Section 5 is 
wakf property | or not or whether a wakf 
specified in ‘such list is a Shia wakf or 
Sunni wakf the Board or the mutawalli 
of the wakf or any person interested 
therein may institute a suit in a civil 
court of competent jurisdiction for | the 
decision of the question and the deci 
sion of the civil court in respect of such 
matter shall be finals 

Provided that no such suit shall be 
entertained by the civil court after the 
expiry of one year from the date of the 
publication of the list of wakfs- under 
sub-section (2) of Section 5 a 
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(4) The list of wakfs published under 
sub-section (2) of Section 5 shall, un‘ess 
it is modified in pursuance of a decision 
of the civil court under oe (1), 
be final and conclusive.” 


15. Chapter ITA is about the senate 
tution of the Central Wakf Council, with 
which we are not concerned, Chapter ‘III 
provides for establishment of a Board 
of Wakfs and defines the nature of its 
duties, powers and functions, This chap- 
ter also provides for certain incidental 
matters, Sub-section (1) of Section 15 
provides that the general superintend- 
ence-of all wakfs in a State shall vest in 
the Board so established for the State, 
and it shall be the duty of the Board to 
ensure that the wakfs under its super- 
intendence are. properly: maintained, 
controlled and administered and the in- 
come thereof is duly applied to the ob- 
jects and for the purpose for which 
such wakfs were created or intended. 
Sub-section (2) enumerates the various 
functions of the Board, 


16. The next stage is that of. regis- 
tration of wakfs. That subject is dealt 
with in Chapter IV. Section 25 lays 
down that every wakf, whether created 
before or after the commencement of 
the Act, shall be registered at the office 
of the Board, Section 26 requires the 
Board to maintain a register of wakfs. 
under §..27, the Board is invested- with 
the power to decide whether a certain 
property is „wakf property and reads as 
follows b l 
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“27. (1) The Board may itself collect 
information regarding any property 
which it has reason to believe to be wakf 
property and if any question arises whe- 
ther a particular property is wakf pro- 
perty or not or whether a wakf is a 
Sunni wakf or a Shia wakf; it may after 
making such inquiry as it may.deem fit, 
decide the question. ' 

(2) The decision of the ‘Board on any 
question under sub-section (1) shall, un- 
less revoked or modified by a civil 
court of competent jurisdiction, be final.” 

17. Section 28 empowers the Board 
to direct a mutawalli to apply for the 
registration of a wakf or to supply - any 
information regarding a wakf, and the’ 
Board may itself cause the wakf to be 
registered or may at any time “amend 
the register of wakfs, 

18. The third stage then arises. After 
completing the survey and finalising the 
registration of wakfs, the Board ‘which 
is an administrative body, is empowered 
to supervise and administer wakf pro- 


„perty. Chapter V deals with mutawallis 


and wakf accounts,: This chapter pro- 
vides in detail as to how mutawalli 
shall submit budget and the accounts 
and in what manner the Board will be 
exercising ‘its control over the wakf pro~ 
perties, Section 36A relates to transfer 
of immovable property of wakfs. Accord- 
ing to. this section, no transfer of the 
wakf property is valid without the pre- 
vious sanction of the Board, Section 36B 
empowers .the Board to recover certain 
wakf properties transferred without the 
previous sanction of the Board by send- 
ing a requisition to the Collector, Chap- 
ter VI relates to the finance of the 
Board, Chap. VII to judicial proceedings 
and Chap. VITI to miscellaneous matters, 
It would thus appear that the Act is.a 
complete code dealing with the better 
administration and supervision of wakfs. 
The High Court, in its considered. opin- 
ion, in the light of the historical backa 
ground and precedents, observed : © 


- “The present ‘Act No. 29 of 1954 is, no 
doubt, an improvement on the. Mussal- 
man Wakf Act, 1923, but in our view, 
this also does not empower the’ Board 
of Wakfs to decide the question whether 
a particular property is wakf, property 
or not, if such a dispute is raised by a 
person who is a stranger to wakf.” 

19. There is a considerable body of 
authority interpreting S. 10 of the Mus- 
salman Wakf'Act, 1923, in favour of the 
view that where. the existence of a wakf 
was itself in dispute, the District Judge 
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had no jurisdiction to inquire into its 
existence, and the matter could. be . set- 
tled. only. by instituting.a regular suct. 
The question came up for consideraticn 
before several High Courts in India as 
will appear from Nasrulla Khan v. .Wa- 
jid Ali, ILR 52 All 167: 
81); Wahid Hasan v. Abdul Rahman, 
ILR 57 All 754: (AIR . 1935. All 254); 
Syed Ali Mohammad v. Collector. of 
Bhagalpur, AIR 1927 Pat .189;, Moham- 

mad Baqar v. Mohammad Qasim, ILR 7 
` Luck 601: (AIR 1982 Oudh 210) (FE); 
Nanhe Shah v. Abdul. Hasan, AIR 1938 
Pat 137 and Abdul Hussain v. Mohmad 
Ebrahim Riza, ILR (1939) Nag 564 + 
(AIR 1939 Nag 205). ‘The general trend 
of opinion was that the, District Judge’ n 
dealing with an -application u/s, 10 f 
that Act had, in the absence.of a clear 
provision in that, behalf, no jurisdic- 
tion to try an issue as to whether cer- 
tain property. was wakf property, It was 
pointed out that if the legislature had 
the intention to confer such power, 
there would have been a provision like 
S. 5 of Charitable and Religious. Trusts 
Act, 1920. In Abdul’ Hussaini v, Mohmad 
Riza (supra) it was observed : 


“Considering the terms of the enact- 
ment and the scope and purpose of the 
Act it is clear that the legislature in- 
tended to secure ,merely a record of the 
extent of income of wakf properties fr 
the purpose of providing some control 
on the management of properties which 
are admittedly wakf. It could not have 
intended to include in its scope the en- 
quiry into the. vital questions whether 
the disputed property is wakf property 
and the person in possession of it is a 
mutwalli, which are questions of funda- 
mental character such as could be the 
subject-matter of a suit alone.” 

These authorities are of no assistance in 
interpreting the provisions of the Waki 
Act, 1954, 


20. The Wakf Act, 1954 does, in our 
opinion, furnish a complete machinery 
for the -better administration and super- 
vision of wakfs, Though sub-sec, (3) of 
S. 4 of the Act is rather unhapply 
worded, it is not a sound principle of 
construction to interpret expressions used 
in one Act with reference to their ıse 
in another Act, and decisions rendered 
with reference to construction of .ané 
Act cannot apply with reference to the 
provisions of another Act, unless he 
two Acts are in pari materia. Further, 
when there is no ambiguity in the sia- 
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tute, it may not be permissible to refer 
to, for purposes of its construction, any 
previous legislation or decisions render- 
ed thereon. 

21. The questions that fall for deters 
mination upon the appeal are two; first,. 
whether a Commissioner of Wakts ap- 
pointed under sub-s, (1) of Sec. 4 of the 
Wakf Act, 1954, has the jurisdiction un- 
der sub-s, (3) of S, 4 to enquire whether 
a certain property-is wakf property or 
not when ‘such a dispute is raised by a | 
stranger to the wakf and second, if so, 
whether the failure of such a person ‘to 
institute a-suit.in a civil court of com- 
petent jurisdiction for decision of such 
question within a period of -one year, as 
provided for under sub-s. (1) of Sec. 6, 
makes the inclusion of. such property in 
the list of wakfs published by the Board 
under sub-s. (2) of S. 5 of the Act final 
and conclusive under sub-s, (4) of S. 6 


22. It is needless to stress that the 
whole purpose of the survey of wakfs by 
the Commissioner of wakfs under sub- 
s. (1) of S. 4 is to inform the Board of 
Wakfs, as to the existence of the exist- 
ing wakfs in a State, in order that all 
such wakfs should be brought under 
the supervision and control of the Board 
of Wakfs. 


23. While the High Court was, in our 
view, right in determining the scope of 
sub-s, (1) of S. 6&6 of the. Act, it was 
clearly in error in curtailing the ambit 
and scope of an enquiry by the Commis- 
sioner of Wakfs, under sub<s, (3) of S. 4 
and that by the Board of Wakfs under 
S. 27 of the Act. 


24. In dealing with the scope of en- 
quiry by the Commissioner of Wakfs 
under sub-s, (3) of S. 4, the High Court 
adverts to the heading of Chap. II and 
the marginal note of sub-s, (1) of S. 4. 
It observes : 


“The heading of S, 4 with which this 
chapter started was ‘Preliminary survey 
of wakfs’, The use of the word ‘Prelimi- 
nary’ in the heading is one of signific- 
ance.” 

The weight of authority is in favour of 
the view that the marginal note ap- 
pended to a section cannot be used for 
construing the section, Lord Macnaghten 
in Balraj Kunwar v. Jagatpal Singh 
(1904) ILR 26 All 393: (1 All LJ 384) 
(PC) considered it well. settled that mar- 
ginal notes cannot be referred to for the 
purposes of construction. This Court 
after referring to the above case with 
approval, said.in Commissioner of In-. 


296 S.C, [Prs. 24-27] Muslim Wakfs Board, Rajasthan v, Radha Kishan `- 


come-tax v, Ahmedbhai Umarbhai and 
Co., 1950 SCR 335 : (ATR 1950 SC 134): 


“Marginal. notes in an Indian statute, 
as in an Act of Parliament, cannot be 
referred to for the purpose of construing 
the statute.” i 
As explained by Lord Macnaghten in 
the Privy Council, marginal notes 
not part of an Act of Parliament, 


25. The very heading of Chap. H 
and the caption to S. 4 no doubt sug- 
gest that the Commissioner makes only 
a preliminary survey regarding existing 
wakfs and the list of wakfs. prepared by 
him is published by the Board and nei- 
ther the Commissioner nor the Board is 
required to make any enquiry regarding 
the character of the property. That is to 
say, the making of survey is only an 
administrative act and not a quasi-judi- 
cial act, But, on a closer examination, 
it is clear that while making. a survey 
of the existing wakfs in a State under 
sub-s, (1) of S. 4, the Commissioner is 
required by sub-s. (3) to submit a rè- 
port to the State Government in regard 
to the several matters referred to in 
Cls. (a) to (f) thereof. There may be a 
dispute as between the Board, the muta- 
walli or a person interested in the wakf, 
as regards (a) the existence of a wakf, 
i e, whether a particular property is 
wakf property, (b) whether, it is a Shia 
wakt or a Sunni wakf, (c) the extent of 
the property attached to the wakf, (d) 
the nature and object of the wakf, ete. 
While making such an enquiry, the Com- 
missioner is invested by sub-s, (4) with 
the powers vested in a civil court under 
the Code of Civil Procedure, 1908 in res- 
pect of the summoning and examining 
of any witness, requiring the discovery 
and production of any document, requisi- 
tioning any public record from any 
court or office, issuing commissions for 
the examination of any witness or ac- 
counts, making any local inspection or 
local investigation etc. In view of these 
comprehensive provisions, it is not dis- 
puted before us that the enquiry. that 
the Commissioner makes for the purpose 
of submission of his report under sub- 
section (3), while making a survey of 
existing wakfs in the State under sub- 
s. (1), is not purely of an administrative 
nature but partakes of a quasi-judicial 
character, in respect of the persons fall-. 
ing within the scope of sub-s, (1) of Sec- 
tion 6, i 


26. It would be illogical to hold that 
| while making a survey of wakf proper- 
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ties existing in the’ State a Commis- 
sioner of Wakfs appointed by the State 
Government under sub-s. (1) of Sec. 4, 
should -have no power to enquire whe- 
ther a particular property is wakf pro- 
perty or not. If we may refer to sub- 


.§ (1) of S. 4, so far as material, it 


reads: . ; 


“The State Government may, by noti- 
fication in the Official Gazette, appoint 
for the State a Commissioner of Wakfs. 
tesssevereeetor’ the purpose of making a 
survey of wakf properties existing in 
the State at the date of the commence- 
ment of this Act.” i 
It will be clear that the words “for the 
purpose of making a survey of wakt 
properties” is a key to the construction 
of the section, The ordinary meaning of 
the word “survey”, as given in the Ran- 
dom ‘House Dictionary o? English Lan- 
guage, is ‘to take a general or compre~| 
hensive view of or appraise, as a situa- 
tion’. If the Commissioner of Wakfs has 
the power to make a survey, it is but 
implicit’ that in the exercise of such 
power he should enquire whether a wakf 
exists, The.making of such an enquiry 
is a necessary concomitant of the power 
to survey, The High Court was clearly 
in error in observing: 


“Except sub-sec, (5) there is nothing 
in section 4 or in the Rules made by 
the State to show that the Commissioner 
is empowered to adjudicate on a ques- 
tion, if one arises, whether a particular 
property is a wakf property or not.” 


27. We are of the opinion that the 
power of the Commissioner to survey 
wakf properties under sub-s, :(1) or to 
enquire and investigate into the several 
matters set out in cls. (a) to (Ê) of sub- 
S. (8) cannot be curtailed by. taking re- 
course to sub-s, (5). The High Court was 
wholly wrong in understanding the true 
implication of sub-s, (5) of S. 4. It only 
lays down that if, during any such en- 
quiry, any dispute arises as to whether 
a particular wakf is a Shia wakf or a 
Sunni wakf, and there are clear indica- 
tions in the deed of wakf as to its na- 
ture, the dispute shall be decided on the 
basis of such deed, It, therefore, makes 
the wakf deed conclusive as to the na- 
ture of the wakf, ie. whether it is a 
Shia or a Sunni wakf, In our view, sub- 
s. (5) of S. 4 cannot be projected into 
sub-s.” (1) for determining the question 
whether a certain property is a wakf pro- 
perty or not. Nor does it enter into an 
enquiry as to several of the matters ad- 
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verted into some of the: clauses of sub- 
s. (3). 


28. The matter can algo : be ‘viewed 
from another angle. If Ss, 4, 5 ‘ard 6 
are parts of an integrated scheme, as as- 
serted, then it follows as .a necessary 
corollary that the enquiry envisaged by 
sub-ss, (1) and (3) of S. 4 must ccver 
the field defined by sub-s, (1) of Sec. 6. 
The opening words of the section are: 
'“If any question arises whether a par- 
ticular property specified as wakf pro- 
perty in a list of wakfs published urder 
sub-section (2) of S. 5 is wakf property 
or not or whether a wakf specified in 
such list is a Shia wakf or Sinni 
wakf...” 

They clearly envisage that the enquiry 
by the Commissioner is not confined ta 
the question as to whether a particalar 


wakf is Shia wakf or Sunni wakf, It 
may also embrace within itself a dis- 
pute as to whether a wakf exists, This 


is a construction which sub-s, (1) of 5.4 
must, in its context and setting bear. 
Any other construction would, indeed, 
make the Act unworkable, 


29. While it is true that under the 
guise of judicial interpretation the ceurt 
cannot supply casus omissus, it is equal- 
ly true that the courts in construing an 
Act of Parliament must always try to 
give effect to the intention of the legis- 
lature, In Crawford v. Spooner (1846) 
6 Moo PC 1 the Judicial Committee said: 

“We cannot aid the legislature’s dezec- 

tive phrasing of an Act, we cannot add 
and mend, and by construction, make up 
deficiencies which are left there.” 
_ To do so would be to usurp the function 
of the legislation, At the same time, it 
is well settled that in construing the 
provisions of a statute the courts shold 
be slow to adopt a construction 
which tends to make any part of che 
statute meaningless or ineffective, _ Thus, 
an attempt must always be made to re- 
concile the relevant provisions so as to 
advance the remedy intended by 
statute, 

30. It would certainly have been bet- 
ter if the legislature has inserted a pro- 
vision like S., 6-C incorporated in the 
Mussalman Wakf Act, 1923 by the Muas- 
salman Waki (Bombay Amendment) 
Act, 1935, which was in force in the 
States of Maharashtra and Gujarat, 
namely : 

“6-C, Power of the Court to enquire: 
(1) The court may, either on its own mo~ 
tion or upon the application of any per- 
son claiming to have an interest, in a 


“he 
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wakf, hold an enquiry in the prescribed’ 
manner at any time to ascertain— 

(i) whether a wakf exits.” 
Failure to insert such a provision in sub= 
$. (3) of S. 4, however, is of little con- 
sequence, As already indicated, the 
power of the Commissioner to make a_ 
survey of existing wakf properties, car- 
ries, with it, by necessary implication, 
the power to enquire as to the existence 
of a wakf. Perhaps, the legislature 
thought it to be a superfluity, 


31. That leaves us with the. question 
as to the scope of sub-s, (1) of S. 6. All 
that we have to consider in this appeal 
is, whether if the Commissioner of Wakfs 
had jurisdiction to adjudicate and decide 
against the respondents Nos, 1 and 2 
that the property in dispute was wakf 
property, the list of wakfs published by 
the Board of Wakfs under sub-s. (2) of 
S. 5 would be final and conclusive 
against them under S. 6 (4) in case they 
had not filed a suit within a year from 
the publication of the list, The question 
as to whether the respondents Nos. 1 
and 2 can be dispossessed, or their pos- 
session can be threatened by the Board 
of Wakfs by proceeding under Sec, 36B 
without filing a suit in a civil court of 
competent jurisdiction does not arise for 
our consideration, 


32. In the present case, the respon 
dents Nos, 1 and 2 who are non-Mus- 
lms, contended that they are outside 
the scope of sub-s, (1) of S. 6 and, con- 
sequently, they have no right to file the 
suit contemplated by that sub-section 
and, therefore, the list of wakfs publish- 
ed by the Board of Wakfs under sub- 
s. (2) of S. 5 cannot be final and conclu- 
sive against them under sub-s, (4) of 
S. 6. It was urged that respondents Nos. 
1 and 2 were wholly outside the pur- 
view of sub-s, (1) of S. 6 and they must, 
therefore, necessarily fall outside the 
scope of the enquiry envisaged by sub- 
s. (1) of S, 4, as the provisions contain- 
ed in Ss, 4, 5 and 6 form part of an in- 
tegrated scheme, The question that ari~ 
ses for consideration, therefore, is as to 
who are the parties that could be taken 
to be concerned in a proceeding under: 
sub-s. (1) of S. 6 of the Act, and whe- 
ther the list published under sub-s, (2) 
of S. 5 declaring certain property to be 
wakf property, would bind a person. 
who is neither a mutawalli nor a per- 
son interested in the wakf, 


33. The answer to these questions 
must turn on the true meaning and con- 
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struction of the word ‘therein’ in the 
expression ‘any person interested there- 
in’ appearing in sub-s, (1) of S. 6... In 
-order to understand the meaning of the 
word ‘therein’ in our. view, it is, neces- 
sary to refer to the preceding words 
‘the Board or the mutawalli of the wakf. 
The word ‘therein’ must necessarily re- 
fer to the ‘wakf? which immediately pre- 
cedes it; 
property’. Sub-sec, (1) of S. 6 enumera- 
tes the persons who can file suits and 
also the questions in respect of which 
such suits can.be filed, In enumerating 
the persons who are empowered to file 
suits under this provision, only the Board, 
the mutawalli of the wakf, and ‘any 
person interested therein’, thereby 
necessarily meaning any person interest- 
ed in the wakf, are listed, It should. be 
borne in mind that the. Act deals with 
wakfs, its institutions and its properties. 
It would, therefore, be logical and’ rea- 
sonable to infer that its provisions em- 
power only those who are interested in 
the wakf, to institute suits. 


-34. In dealing with the question, the 
High Court observes: 

“In our opinion, the words ‘any per- 
son interested therein” appearing in sub- 
sec, (1) of S. 6 mean no more than a per- 
son interested in a wakf as defined in 
clause (h) of S. 3 of the Act. ....... vi 


It is urged. by learned counsel -for the 
petitioners that the legislature has not 
used in S, 6 (1) the words “any person 
interested in a wakf” and, therefore, this 
meaning should not be given to the 
words “any person interested therein”. 
This argument.is not tenable because 
the words “any person interested there- 
in” appear soon after “the mutawalli of 
the wakf” and therefore the word ‘there- 
in’ has been used to avoid repetition of 
the words “in the wakf” and not to ex- 
tend the scope of the section to persons 
who fall outside the scope of the words 
“person interested in the wakf”. The 
purpose: of Section. 6 is to confine the 
dispute between. the wakf Board, the 
mutawalli and a person interested in 
the wakf.” is ‘ 
That, in our opinion, is the right con- 
struction. . 

35. We are fortified in that view by 
the decision of this Court in Sirajul Haq 
Khan v. The Sunni Central Board of 
Wakf, U. P. 1959 SCR 1287: (AIR 1959 
SC 198). While construing S, 5 (2) of the 
United Provinces Muslims Wakf Act, 
1936, this Court interpreted the expres- 





It cannot refer to the ‘wakf 
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sion “any person interested in a wakf” 
as meaning ‘any person interested in 
what is held to be.a wakf, that is, in . 
the dedication of a property for a pious, 
religious or charitable purpose. It will 
be noticed that sub-s, (1) of S. 6 of the 
Act is based on sub-s, (2) of S. 5 of the 
United Provinces Muslims Wakf Act, 
1936, which runs thus: 

“The mutawalli of a wakf or any per- 

son interested in a wakf or a Central 
Board may bring a suit in a civil court 
of competent jurisdiction for a declara- 
tion that any transaction held by the. 
Commisioner of Wakfs to be a wakf is 
not a wakf, or any transaction held or 
assumed by him not to be a wakf, or 
that a wakf held by him to pertain to a 
particular sect does not belong to that 
sect, or that any wakf reported by such 
Commissioner as being subject to the 
provisions of this Act is exempted un- 
der S, 2, or that any wakf held by him 
to be so exempted is subject to this 
Act,” 
The proviso to that section prescribed 
the period of one year’s limitation, as 
here, to a suit by. a mutawalli or a per- 
son interested: in the wakt : 


36. The two provisions are practical- 
ly similar in content except that the 
language of the main enacting part has 
been altered in sub-s, (1) of S. 6 of the 
present Act and put in a proper form. 
In redrafting the section, the sequence 
of the different clauses has been chang- 
ed, therefore, for the expression “any 
person interested in a wakf” the legis- 
lature had to use the expression “any 
person interested therein,” The word 
‘therein’ appearing in sub-s. (1) of S. 6 
must, therefore, mean ‘any person inter~ 
ested in a wakf as defined in S. 3 (h). 
The object of sub-s, (1) of S$. 6 is to 
narrow down the dispute between the 
Board of Wakfs, the mutawalli and the 
person interested in the wakf, as defin< 
ed in S. 3 (h). 


37. In this context, the scope of Sec~ 
tion 6 was examined by the High Court 


. and it observed : . 


“The purpose of S, 6 is to confine the 
dispute between the Wakf Board, the 
mutawalli and a person interested in the 
wakf, In other words, if there is a dis- 
pute whether a particular property is a 
wakf property or not, or whether a 
wakf is a Shia wakf or a Sunni wakf, 
then the Board or the mutawalli of the 
wakf or a person interested in the wakf 
as defined in S. 3 may ‘institute suit in — 
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a civil court of ` competent. jurisdiction 
for the decision of the question, They 
can file such a suit ‘within one year of 
the date of thé publication of the list ‘of 
wakfs and if no such suit is filed, the 
list would be final and ‘conclusive _ be- 
tween them. 

The: very object of the Wakf Act. is 
to provide for better administration and 
supervision of:.wakfs and the’ Beard aas 
been given powers of superintendence 
over all wakfs which vest in the Board. 
This provision seems to have been made 
in order to avoid prolongation , ‘of, trim- 

gular disputes between the Wakf Board, 
the mutawalli and a-person interested in 
the wakf who would be a person of the 
same community. It could, never have 
been the intention of the legislature to 
cast a cloud on the right, title or inter- 
est of persons who are not Muslims. 
That is, if a person’ who is non-Mus_im 
whether he be a Christian, a Hindu, a 
Sikh, a Parsi or of any other religious 
denomination and if he is in pos 
session of a certain’ property his ‘right, 
title and interest cannot be’ put in j2o- 
pardy simply because that property is 
included in-the list published under sub- 
s. (2) of S. 5. 


The Legislature could not have meant - 


. that he should be driven to file a suit 
_in a Civil Court for declaration af his 
title simply because the property in his 
possession is included in the list, Simi- 
larly, the legislature .could not have 
meant to curtail the period of limitat-on 
available to him under the Limitation 
Act and to provide that he must file a 
suit within a year or the list would be 
final and conclusive against him, In eur 
opinion, sub-sec, (4) makes the list final 
and conclusive only between the Wakf 
Board, the mutawalli andthe person in~ 
terested in the wakf as‘ defined in Sc 
tion 3 and to no other person. A 


38. We are in agreement ` with. tais 
reasoning of the High Court. 


_ 39. It follows that where a ` stranger 
who is a non-Muslim and is in poss2s< 
sion of a certain property his ` right, 
title and interest therein cannot be put 
in’ jeopardy merely because the property 
is included in the list, Such a person is 
not required to file a suit for a declara- 
tion, of his title within a period of cne 
year, The special rule of limitation laid 
down ‘in proviso to sub-s, (1) of Sec. 6 is 
not applicable to him,’ In other words, 
the list published by the Board of Wakfs 
under sub-s, (2) of S, & ican -be ‘chal 
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lenged by him by filing a suit for decla-: 
ration of title even after the expiry of 
the period of one year, if the necessity 
of filing such suit arises, 


` 40. Incidentally, the High Court aa 
dealt with 5. 27 of the Act, and observ- 
ed: í ‘ 
"S. 27 does not seem to suggest that 
it empowers the Board ‘to decide the 
question whether'a particular property 
is wakf property or not, if that chal- 
lenge comes from a stranger who is nei- 
ther mutawalli nora person interested 
in the wakf, but who ‘belongs to another 
religious denomination and who: claims 
a valid title and lawful possession over 
that property. To accept the respon- 
dent’s argument would mean that the 
Board would be given the powers of the 
Civil Court to decide stich disputes - be- 
tween itself and strangers and thus to 
make the: Board’s decision final unless it 
is changed by a‘ Civil Court of compe- 
tent jurisdiction, If a dispute is raised 
by a non-Muslim, the Board cannot. by 
simply: entering the property in the re~ 
gister of wakfs drive him to take re- 
course to a Civil Court,” 


In our judgment, ‘the High Court was 
clearly in’ error in dealing with Sec, 27 
or Sec, 36B of the Act. It appears from 
the writ petition filed in the High Court 
that no relief was sought in respect of 
any action under S, 27, The observations 
of the High Court were, therefore, 
strictly not called for in regard to Sec- 
tion 27, It should have left the question 
open, The question may arise if and 
when, action under S, 27 is taken. We, 
therefore, refrain from expressing any 
opinion: as, to the scope of S. ar of the 
Act. -> 


41. Likewise, the High Court. went on 
to consider the impact of S, 36B and ob- 
served: ... ee 


“In our opinion,. this section Sannat 
apply in the case of a property which 
is in the hands of a stranger over whom 
the Board has no control: under the 
Act, simply because the Board happens 
to enter the property in its register. In 
a case like the. present one, where the 
petitioners claim their possession over 
the property: as -mortgagees from the 
year 1944 and further claim their: title 
and possession as vendees over the same 
property -from the year 1954; the Board 
of Wakfs cannot, .by: simply entering the 
property in the list of. wakfs or. register- 
ing it in. the register of wakfs, drive 
them to file a suit to-.establish their 
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title ‘or retain their possession. It can- 
not also seek to dispossess them from 


- the property by resorting to S. 36B, It 


% 


is for the Board to file a civil suit for 
a declaration that the property in dis- 
pute is a wakf property and to obtain 
its possession.” 


It was really not necessary for the High 
Court to decide whether S. 36B of the 
Act was attracted or not,.in the facts 
and circumstances of the case, 

42. We must accordingly hold that the 
Commissioner of Wakfs acted within 
jurisdiction in holding the disputed pro~ 
perty to be wakf property. It must, 
therefore, follow that the Board of Mus-« 
lim Wakfs, Rajasthan was justified in 
including the property in the list of 
wakfs published under sub-s, (2) of S, 5 
of the Act. We must also hold, on a 
construction of sub-s, (1) of S. 6 that the 
list of wakfs so published by the Board 
was. not final and conclusive under sub- 
s. (4) of S. 6 against the respondents 
Nos, 1 and 2 due to their failure to bring 
a suit within one year as contemplated 
by sub-s, (1) of S.:6. : 


43. ‘In view of the foregoing, the 
right of the respondents Nos. 1 and, 2 in 
respect of the disputed property, if at 
all they have any, will remain unaffect- 
ed by the impugned notification. They 
are at liberty to bring a suit. for the 
establishment of their right and title, if 
any, to the property, 


44. Accordingly, the order of the 
High Court allowing the writ petition 
and declaring that the inclusion of the 
property in dispute in the list of wakfs 
published by the Board of Muslim Wakfs 
Rajasthan under sub-s. (2) of S. 5 of the 
Wakf Act, 1954 was not binding on the 
respondents Nos. 1 and 2 is upheld, but 
its. direction restraining the Board of 
Muslim Wakfs from entering the disput- 
ed property in the register of wakfs and 
from. dispossessing the respondents Nos. 
1 and 2, except by way of a suit ina 
civil court of competent jurisdiction is 
set aside as it proceeds on the assump- 
tion that Ss, 27 and 36B of the Act are 
not applicable, which question did not 
arise for its consideration, The -parties 
are left to take recourse to their reme- 
dies according to law, with ‘advertance 
to the observations made above, 

45. Subject to this modification, the 
appeal fails arid is distnissed. There shall 
be no order as to costs. 

Appeal dianed, 
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(From: 1977 Tax LR NOC 92:1977 Cur 
LJ (Tax) 373 (Punj & Har).} 
P. N. BHAGWATI, 
V. D. TULZAPURKAR AND 
R. S. PATHAK, JJ. 
Civil Appeal No.- 2212 of 1977, 
6-9-1978. 
Porritts & Spencer (Asia) Ltd., Appel- 
lant v. State of Haryana, Respondent. 


Punjab General Sales Tax Act (46 of 
1948), Sch. B, Item 30 — Textiles — 
Cotton/Woolen dryer felts manufactured 
by assessee — Those are covered by 
term “Textiles” and are. exempt from 
sales tax, 1977 Tax L, R. NOC 92: 1977 
Fa LJ (Tax) 373 (Punj & Har), Revers- 


D/- 


See and Woollen “dryer . felts” 
manufactured by the assessee, which are 
woven textile felts of a kind commonly 
used in paper making machinery, are 
taxtile fabricg and they are therefore - 
“textiles” within the meaning of that 
expression in Item 30 of Schedule B of 
the Act. As such they are exempt from 
Sales Tax. 1977 Tax LR NOC 92: 1977 
Cur LJ (Tax) 373 (Punj & Har) 


(Para 6) 


“textiles” is not defined in 
the Act but it is well settled as a 
result . of several decisions of the 
Supreme Court that in a taxing statute 
words of every day use must be con- 
strued not in their scientific or technical 
sense but ag understood in common 
parlance, AIR 1961 SC 1325; AIR 1962 
SC 660; AIR. 1977 SC 1638 Relied on. 

(Para 3) 


. Reversed. 


The word 


There can, therefore, be no doubt that 
the word ‘textiles’ in Item 30 of Sche- 
dule 'B’ must be interpreted according 
.to its popular sense, meaning “that sense 
which people conversant with the sub- 
ject-matter with which the statute is 
dealing would attribute to it”, The word 
‘textiles’ is . derived. frém the Latin 
‘texere’ which means ‘to weave’ and it 
means any woven fabric. When yarn, 
whether: cotton, silk, woollen, rayon, 
nylon or of any other description or. 
made out of any other material is woven 
into a. fabric, what comes. into being is a 
‘textile’ and it igs known as such. It may 
be cotton’ textile, silk textile, woollen 
textile, rayon textile, nylon textile or 
any other kind. of textile. -The method. — 
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of weaving adopted may be the warp 
and woof pattern as is generally the 
case in most of the textiles, or it may 
be any other process or technique. 
Moreover a textile need not be of any 
particular size or strength or weight. 
It may be in small pieces or in big rodls: 
it may be weak or strong, light or 
heavy, bleached or 
the requirement: of the purchaser. The 
use to which it may be put is also. im- 
material and does not bear on its charac- 


ter as a textile. (Paras 5. 6) 
Cases Referred: Chronoiogical Peras 
AIR 1977 SC 1638: (1977} 3 SCR rip 
. 1977 Tax LR 2042 3, 4 
AIR 1962 SC 660 3 
AIR 1961 SC 1325 3 
AIR 1956- Nag 54 : 7 STC 99 3 


(1952) 1 DLR 385 (Canada) Planters Nut - 


and Chocolate Co. Ltd. v. The King 4 
(1876) 1 Ex, D 242: 34 LT 426 Serer 
v, Inland Revenue Commrs. 


(1824) 9 Wheaton 430: 6 È Ed 128 Pi 
Hundred .Chests of Tea `’ 46 


Mr. A. K. Sen,’ Sr. PE EEN (M/s. 
A. R, Lal and’Ashok Grover Advocetes 
with him) for Appellant; M/s. J. D. Jain 
re M. N. Shroff Advocates, for Respon- 
ent, 


BHAGWATI, J:— The short question 
which arises for. determination in this 
appeal is whether ‘dryer felts’ mamu- 
factured by the assessee fall within ~he 
category of “all varieties of. cotton, wool- 
len or silken taxtiles” specified in Item 30 
of Schedule 'B’ of the Punjab General 
Sales Tax Act, 1948 (hereinafter ref2r- 
red to as the Act), If they are covered 
by this. description, they would be 
exempt from Sales Tax imposed under 
the provisions of the Act, otherwise 
they would be liable to sales tax. The 
assessing authorities held that ‘he 
‘dryer felts’ manufactured. by the 
assessee were not “textiles” within ‘the 
meaning. of Item 30 of Schedule 'B’ and 
` they were, therefore, not exempt frem 
sales tax. The Tribunal, on appeal, aso 
took the.same view and. -rejected . the 
claim of the assessee to exemption from 
sales tax in respect of sales of ‘dryer 
felts’. The assessée thereupon moved the 
Tribunal for making a reference to the 
High Court and on this application, the 
following question of law was referred 


by the Tribunal for the aa of the 


High Court: 


dyed, according to. 
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“Whether on the facts and circum< 
stances of the case, the products manu- 
factured by the petitioner are not cover- 
ed by item 30 of Schedule ‘B’ of the 
Punjab General Sales Tax Act, 1948, 
and therefore, not exempt from sales 
tax both under the Punjab General 


Sales Tax Act, 1948 and the Central 
Sales Tax Act, 1956.” 
The Reference was heard by a 


Division Bench and on a difference of 
opinion between the two Judges consti~ 
tuting the Division Bench, the Reference 
was placed before a third Judge, The 
third Judge held that ‘dryer felts’ were ` 
not included in the expression ‘textiles’ 
occurring in Item 30 of Schedule ‘B’ of 
the Act and were, therefore, not exempt 
from sales tax and on this view the 
question referred to the High Court was 
answered against the assessee and in 
favour of ‘the Revenue, The assessee 
thereupon preferred the present appeal 
with special’ leave curained: from this 
Court. 


2. Tt is clear from Section 5 sub-sec~ 
tion (1) of the Act that it levys sales 
tax on the taxable turnover of a dealer 
subject to the provisions of the Act. 
Sub-section (2) of Section 5 defines “tax« 
able turnover” to mean that part of a 
dealer’s gross turnover during any 
period which remains after deducting 
therefrom inter alia his turnover on 
the sale of goods declared. tax free 
under Section 6. Section 6 provides that 
no tax should be payable on the sale of 
goods specified in the first column of 
Schedule ‘B’ subject to the conditions 
and exception, if any, set out in the 
corresponding entry in the second 
column thereof and no dealer shall 
charge sales tax on the sale of goods 
which are declared tax-free from time 
to time under this Section. Schedule ‘B’ 
sets out in the first column, various 
categories of goods which are declared 
tax-free under Section 6 and Item 30 
specifies the following category of tax 
free goods : 


“All varieties of cotton, actin or 
silken textiles including - rayon, artifi- 
cial silk or nylon whether manufactured 
by handloom or powerloom or otherwise 
but’ not including pure silk fabrics, car- 
pets, druggets, woollen durees and cot- 
ton floor durees.” i 
The question js: whether ‘dryer felts? 
manufactured. by the. .assessee fell with- 
in this category of goods so- as to be 
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exempt from sales tax? Can it be said 
that ‘dryer felts’ constitutes a variety 
of cotton or woollen textiles? The 
answer to the question depends on what 
ig the true meaning of the word ‘textiles’ 
as used in Item 30 of Schedule ‘B’. 


3. Now, the word ‘textiles’ is not de- 
fined in the Act, but it is well settled as 
a result of several decisions of this 
Court, of which we may mention only a 
few, namely, Ramavatar Budhaiprasad 
v. Asst. Sales Tax Officer, Akola, AIR 
1961 SC 1325 and M/s Motipur Jamin- 
dary Co. Ltd. v. State. of Bihar, AIR 
1962 SC 660 and State of West Bengal 
v. Washi Ahmed, (1977) 3 SCR 149: (AIR 
1977 SC 1638) that in a taxing statute 
Jwords of everyday use must be constru- 
ed not in their scientific or technical 
sense but ag understood in common 
parlance. The question which arose in 
Ramavatar’s case (supra) wag whether 
betel leaves. are vegetables and this 
Court held that they are not included 
within that term. This Court quoted 
with approval the following passage 
from the judgment of the High Court 
of Madhya Pradesh in Madhya Pradesh 
Pan Merchants’ Association, Santra 
Market, Nagpur v, State of Madh Pra, 
7 STC 99 at p. 102: (AIR 1956 Nag 5 
at p. 55): : 


“In our opinion, the word “vegetables” 
cannot be given the comprehensive 
meaning the term bears in natural his- 
tory and has not been given that mean- 
ing in taxing statutes before. The term 
“vegetables” is to be understood as 
commonly understood denoting those 
classes of vegetable matter which are 
grown in kitchen garderig and are. used 
for the table” 


and observed that "the word ‘vegetables’ 
in taxing statutes is to be understood 
as in common parlance ie denoting 
class of vegetables which are grown in 
a kitchen parden or in a farm and are 
used for the table’, This meaning of the 
word ‘vegetables’ was reiterated in M/s. 
Motipur Jamindary. case where sugar 
cane was held not to fall within .the 
definition of the word _ ‘vegetables’ and 
the same meaning wag given to . the 
word ‘vegetables’ in Washi Ahmed’s case 
(supra) where green ginger was. held to 
be ‘vegetables’ within the meaning of 
that word as used in common parlance, 


4. It was’ pointed out ‘by: this Court in 
Washi Ahmed'’s case (supra) that the 
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same principle of construction in rela- 
tion to words used in a taxing statute 
has also been adopted in English, Cana- 
dian and American Courts. Pollock, B. 
pointed out in Grenfell v. I. R. C. (1876) 
1 Ex. D. 242 at p. 248 that “if a statute 
contains language which is capable of 
being construed in a popular sense, such 
a statute is not to be construed accord- 
ing to the strict or technical meaning 
of the language contained in it, but is 
to be construed in its popular sense, 
meaning, of course, by the words “popu- 
lar sense” that which people conver- 
sant with the subject-matter with which 
the statute is- dealing would attribute to 
it.” So also the Supreme Court of 
Canada said in Planters Nut and Choco- 
late Co, Ltd. v. The King (1952) 1 DLR 
385 while interpreting the words ‘fruits’ 
and ‘vegetables’ in the Excise Act. “They 
are ordinary words in everyday use and 
are, therefore, to be construed accord- 
ing to their popular sense’. The same 
rule was expressed in slightly different 
language by Story,  J., in Two Hundred 
Chests of Tea (1824) 9 Wheaton 430 
at 438 (U.S.) where the learned Judge 
said that “the particular words used by 
the Legislature in the denomination of 
articles are to be understood according 
tothe common commercial understanding 
of the terms used, and not in their scien- 
tific or technical sense, for the Legis- 
lature does “not suppose our merchants 
to be naturalists, or geologists, or bota- 
nists.” 


5. There can, therefore, be no doubt 
that the word ‘textiles’ in Item 30 of 
Schedule ‘B’ must be interpreted accord- 
fing to its popular sense, meaning “that 
sense which people conversant with the 
subject-matter with which the statute 
is dealing would attribute to it”, There 
we are in complete agreement with the 
Judges who held in favour of the 
Revenue and against the assessee. But 
the question is: What result does the 
application of this test yield? Are ‘dryer 
felts’ not ‘textiles’ within the ordinary 
accepted meaning of that word? The 
word ‘textiles’ is derived from the 
Latin ‘texere’ which means ‘to weave 
and it means any woven fabric. When 
yatn, whether cotton, silk, woollen, 
rayon, nylon or of any other descrip- 
tion or made ‘out’ of any other material 
is woven into a fabric, what comes intoj 
being ig a ‘textile’ and it is- known as 





such, It may be cotton textile, silk 
textile, woollen textile, rayon textile, 
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nylon textile or any‘other kind of tex- 
tile. The method. of. weaving adopted 
may be the warp and woof: pattern as 
is generally the case in most of the 
textiles, or it may be any other process 
or technique. There is such phenomenal 
advance in science. and technology, so 
wondrous is the variety of fabrics maiu- 
factured from materials’ hitherto mn- 
known or - unthought of and so many 
are the new techniques invented for 
making fabric out of yarn that it would 
be most unwise to confine the weaving 
process to thé warp and woof pattern. 
Whatever, be the mode of weaving em- 
ployed, woven fabric. would be’ ‘textiles’. 
What is necessary is no „more. than 
weaving of yarn and weaving ` wo.ld 
mean binding or putting together by 
some process so as to form. a. fabric. 
Moreover a textile need not be of any 
particular size.. or strength or weight. 
It may be in small pieces or in dig 
rolls; it may be weak or strong, lizht 
or heavy, bleached or dyed, according 
to the requirement of the purchaser, 
The use to which it may be put is elso 
immaterial and does not bear on its 
character as a textile, It may be’ used 
for making: wearing apparel, or it may 
be used as a covering or bedsheet o: it 
may be used as tapestry or upholstery 
or as duster for cleaning oj as towel 
for drying the body. 'A textile may 
have diverse uses and it is not the use 
which determines its character as tex- 
tile, It ‘is, ‘therefore, no argument 
against the assessee that - ‘dryer fets’ 
are used only as absorbents of moisture 
in the process of manufacture in a paper 
manufacturing unit, That cannot militate 
against ‘dryer felts’ falling within -he 
category of ‘textiles’,: if otherwise they 
satisfy the description of ‘textiles’, 


6. Now, what are ‘dryer, felts’ ?- Trey 
are of two kinds, cotton dryer felts and 
woollen dryer felts. Both are made of 
yarn, cotton in.one case and woollen in 
the other. Some synthetic yarn is also 
used. The process employed is that of 
weaving according to warp and waof 
pattern. This is how the manufacturing 
process is described by the assessing 

- authority in its order dated 12th Novem- 
ber, 1971; “the raw material used by the 
company is cotton and woollen yern 
which they themselves manufactured 
from raw cotton and wool and the 
finished products called ‘felts’ - are 
manufactured on power looms frem 
cotton and woollen yarn”. ‘Dryer felts’ 
are, therefore, clearly woven fabrics 
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and must be. held to fall within the 
ordinary meaning of the word ‘textiles’, 
We do not think that the word ‘textiles’ 
has any narrower meaning in common 
parlance other than the ordinary mean- 
ing given in the dictionary, namely, a 
woven fabric. There may be wide rang- 
ing varieties of woven fabric and they 
may go on multiplying and proliferating 
with new developments in science and 
technology and . inventions of new 
methods, materials and techniques, but 
nonetheless they would all be textiles, 
The analogy. of cases where the word 
‘vegetables’ wag held not to include 
betel leaves or sugar-cane is wholly in- 
appropriate. There, what was disapprov~ 
ed by the Court was resort to the 
botanical. meaning of the word '‘vege-« 
tables’ when that word had acquired a 
popular meaning which was different. 
It. was said by Holmes, J., in his inimit- 
able style: “A word is not. a crystal, 
transparent and unchanged; it is the 
skin of a living thought and may: vary 
greatly in colour and content according 
to the’ circumstances and the time in 
which it is used”, Where a word has a 
scientific or technical meaning and also 
an. ordinary meaning according’ to com- 
mon parlance, it is in the latter sense 
that in. a taxing statute the word must 
be held to have been used, unless con- 
trary intention is clearly expressed. by 
the Legislature, The uae is that, as 
pointed out by Story, J.. in Two Hun- 
dred Chests of Tea (supra), the Legis- 
lature does “not suppose our merchants 
to be naturalists, or geologists, or bota~ 
nists”, But here the word ‘textiles’ is 
not sought by the assessee to be given 
a scientific or. technical. meaning in 
preference to its popular meaning. - It 
has only one meaning, namely, a woven 
fabric and that is the meaning. which 
it bears in ordinary parlance. It is true 
that our minds. are conditioned by old 
and antiquated notions of what , are 
textiles and, therefore, it may .sound a 
little strange. to regard ‘dryer felts’ as 
‘textiles’: But it must be remembered 
that the concept of ‘textiles’ is nota 
static concept. It has, having regard to 
newly developing materials, methods, 
techniques and processes, a continually 
expanding content and new kinds of 
fabric may -be invented which may 
legitimately, without doing any violence 
to the language, be regarded ag ‘textiles’. 
Take for example. rayon and nylon 
fabrics which have now become very 


popular for making wearing apparel. 
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When they first came to be made, they 
must have been intruders in the field of 
‘textiles’ because only cotton, silk and 
woollen fabricg were till then recogniz- 
ed as ‘textiles’, But today no one can 
dispute that rayon and nylon fabrics 
are textiles and can properly be describ- 
ed as such. We may take another exam- 
ple which is nearer to the case before 
us. It is common knowledge that certain 
kinds of hats are made out of felt and 
though felt is not ordinarily used for 
making wearing apparel, can it be sug- 
gested that felt is not a ‘textile’? The 
character of a fabric or material as tex- 
tile does not depend upon the use to 
which it may be put. The uses of tex- 
tiles in a fast developing economy are 
manifold and it is quite common now to 
find ‘textiles’ being used even for indus- 
trial purposes, If we look at the Cus- 
toms Tariff Act, 1975, we find in Chap- 
ter 59 occurring in Section XI of the 
First Schedule that there is a reference 
to ‘textile fabrics’ and textile articles, 
of a kind commonly used in machinery 
or plant” and clause (4) of that Chapter 
provides that this expression shall be 
taken to apply inter alia to “woven tex- 
tile felts ...... of a kind commonly used 
in paper making or other machinery...” 
This reference in a statute which is in- 
tended to apply to imports made by the 
trading community clearly shows that 
‘dryer felts’ which are “woven textile 
of a kind commonly used in 
paper making machinery” are regarded 
in common parlance, according to the 
sense of. ordinary traderg and merchants, 
textile fabrics. We have, therefore, no 
doubt that ‘dryer felts’ are ‘textiles’ 
within the meaning of that expression in 
Item 30 of Schedule ‘B’. 


7, We accordingly allow the appeal, 
set aside the judgment of the Hish Court 
and answer the question referred by the 
Tribunal in favour of the assessee and 
against the Revenue. The State will pay 
to the assessee costs throughout. 


Appeal allowed. 
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(From: 1 to 3 Bombay)* 
S. MURTAZA FAZAL ALI, 
P. N. SHINGHAL AND 
A. D. KOSHAL, JJ.f 


n Civil Appeals Nos, 2009 and 2081 of 


Municipal Corporation for the City of 
Poona and another, Appellants v, Bijlee 
Products (India) Ltd. etc., Respondents. 
a Civil Appeals Nos, 355 and 356 of 


Municipal Corporation for the City of 
Poona, Appellant v, Indian Hume Pipe 
Co. etc., Respondents, 


(3) Civil Appeal No. 94 of 1971: 


Siporex India Ltd., Appellant v. The 
Municipal Corporation for the City of 
Poona and others, Respondents. 


Civil Appeals Nos. 2009 and 2081 of 
1969; 355 and 356 of 1970 and 94 of 1971, 
D/- 14-9-1978. 


Bombay Provincial Municipal Corpo- 
ration Act (59 of 1949), Ss. 127 (2), 149 
(2) and (5), 455 (1) — Poona Municipal 
Corporation Octroi Rules, Rule 5 (8) — 
Grant of concession in Octroi duty to in- 
dustrialists in industrial area, for 10 
years —- Corporation recommending to 
Government deletion of R, 5 (8) with 
proviso that such withdrawal would not 
affect existing concessions — Govern- 
ment, while sanctioning recommendation, 
not saying anythfing in the order about 
the proviso — Interpretation of Govern- 
ment Order — (Interpretation of Statu- 
tes — Retrospective operation), 


In 1957, the Poona Municipal Corpora- 
tion, in order to boost industrial deve- 
lopment in the City and to establish an 
industrial estate, made Rule 62-B and 
Octroi Rule 5 (8), The combined effect 


*((1) S. C. A. Nos, 541 and 483 of 1969, 
D/- 18-3-1969 (Bom); (2) S, C. A. Nos. 
542 of 1969 and 2149 of 1968, D/- 
18-3-1969 and 12-3-1969 respectively 
(Bom); (3) S. C. A. No, 2081 of 1970, 
D/- 21-12-1970 (Bom) ). 


*(Note: The Judgments are printed in 
the order in which they are given in the 
certified copy. The first judgment is 
not, therefore, necessarily the leading 
judgment—Ed.)} ; 
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of R, 62-B and R. 5 (8) was that the in- 
dustrialists who were allotted plots in 
the City of Poona were to be exempted 
from Octroi duty on any new materials 
or machinery imported by them in the 
industrial estate for manufacturing, pro- 
cessing or assembling articles in tihe 
said area, The exemption was to last 
for a period of 10 years from the date 
of demarcation of such area, Some years 
later, the Corporation passed a resofu- 
tion on the recommendation of the Muni- 
cipal Commissioner requesting the Gev- 
ernment to amend R, 62-B.by deleting 
Octroi R. 5 (8) and not to grant there- 
after new concession in Octroi duty to 
any industry, and also proposed that 
notwithstanding repeal of Octroi R. 5 (8), 
the exemption alrealy granted to indus- 
trialists (respondents) in the area should 
continue until expiry of the periods of 
their grants, The resolution was passed 
as the purpose of giving initial conces~ 
sions had already been achieved aad 
R. 5 (8) had -become superfluous, When 
the matter reached the Government, it 
passed a resolution dated 30-7-1968 to 
be effective from 1-9-1968, accepting the 
recommendation of the - Corporation, 
granted sanction to the deletion of Octroi 
Rule 5 (8). The Corporation in pursuar.ce 
of the Government sanction sought ta 
realise the octroi duty from the respcn- 
dents before the expiry of the period of 
their grants, The respondents therefore 
filed writ petitions for quashing the 
Govt. order on the ground that the Cor- 
poration having allotted the plots to the 
respondents on the distinct assurance and 
representation that the octroi duty will 
not be levied, was estopped from realis- 
ing the octroi duty on the doctrine of 
promissory estoppel, 


Held that, in the circumstances of the 
case, the Government order dated 3(th 
July, 1968 must be so read as to include 
the proviso recommended by the Corpo- 
ration while deleting R. 5 (8), namely, 
that the concessions already granted to 
the industrialists would continue, It was 
true that the Government resolution did 
not say so in so many words, but the 
aforesaid condition would be deemed to 
be included in the order dated 30-7-1268 
by necessary intendment. Such an in- 
terpretation would be fully in  conscn- 
ance with the well settled rule of inter- 
pretation of statutes that any amerd« 
ment to a statute affecting the legal 
rights of an individual must be presun- 
ed to be prospective unless it is .mede 
expressly or is impliedly retrospective, 
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This principle is contained in Sec. 7 of 
the Bombay General Clauses Act. In the 
instant case, if a different view was 
taken the result would be that a valu< 
able right vested in the respondents and 
others would be taken away and there 
was no evidence in the language of the 
Government order to indicate any such 
intention, (Para 10) 


Assuming that the order of the Gov- 
ernment deleted R. 5 (8) without any 
condition and without retaining the ex- 
emption granted to the respondents, the 
order would suffer from a very serious 
legal infirmity, Section 149 (2) of the 
Act empowers the Government to modify 
the recommendation of the Corporation 
provided. it does not involve any . in- 
crease in the rate or rates of the levy or 
the extent thereof, There could be no 
doubt that if the concession of exemp- 
tion from octroi duty given to the res- 
pondents was unconditionally withdrawn 
with effect from 1-9-1968, then this 
would have the effect of extending the 
application of the rules to an area 
where they did not apply, This was yet 
another.reason why the Government 
impugned order should be read down so 
as to provide for deletion of R. 5 (8) 
with the exception that the con- 
cession already granted would continue. 

f ; (Para 11) 


Mr. Y. S. Chitale, Sr, Advocate, Mr. 
J. L. Nain, Sr, Advocate (in C. A, No. 94 
of 1971), (M/s, C. K. Ratnaparkhi and 
A. G, Ratnaparkhi, Advocates with them) 
for Appellants 'in C, As. Nos. 2009, 2081 
of 1969, 355, 356 of 1970 and Respon- 
dents in C. A. No, 94 of 1971; Mr, A. K. 
Sen, Sr. Advocate (in C. A, No. 2009 of 
1969), Mr, V. S. Desai, Sr, Advocate (in 
C. A. No. 94 of 1971), Mr. A. B. Devan, 
Sr. Advocate (in.C. A, No. 356 of 1970 
and also Intervener in C, A, No. 94 of 
1971), M/s. V. M. Tarkunde, A. K. Sen, 
Sr. Advocate, Mr, S, M. Thakore, Advo- 
cate (M/s, I. N. Shroff, H. S. Parihar 
and R. P. Kapur, Advocates with them), 
for Respondents in C, As, Nos, 2009. 
2081 of 1969, 355, 356 of 1970 and Ap- 
pellant in C. A, No, 94 of 1971 and In- 
terveners: in C. As, Nos, 2009, 2081 of 
1969 and 355-356 of 1970. 


Civil Appeals Nos. 2009 and 2081 
of 1969 and 355 and 356 of 1970: 


. FAZAL ALI J.:— These appeals have 
been brought by certificate of fitness 


306 S.C, [Prs, 1-4]. Poona Municipality v, Bijlee Products (Fazal Ali J.) 


granted by the Bombay High Court 
against the order of the High Court in 
S.C.A, No. 2149 of 1969 D/- 12-3-1969. By 
an order dated 12-7-1970 this Court di- 
rected the four appeals to be consoli- 
dated because the points involved were 
the same. The appeals have been filed 
by the Municipal Corporation for the 
City of Poona (hereinafter called the 
Corporation) against whom a writ filed 
before the Bombay High Court was al- 
lowed and the orders demanding zhe 
octroi duty from the respondents were 
quashed, 


2 The facts of the case in so far as 
they are pertinent to the decision of ihe 
points in issue lie within a very nar- 
row compass, The entire case turns 
upon the interpretation of some of the 
provisions of the Bombay Provincial 
Municipal Corporation Act, 1949 (here= 
inafter called the Act) and certain ncti- 
fications issued thereunder, It 
that ‘u/s, 127 (1) of the Act the Corpora- 
tion has got the power to impose property 
taxes and taxes on vehicles, boats and 
animals, By sub-sec, (2) it has the op- 
tion to impose other kinds of taxes ane 
of which is octroi with which we are 
primarily concerned in these appeels. 
Sub-section (3) provides that the Munizi- 
cipal taxes shall be assessed and levied 
in accordance with the provisions of the 
Act and the rules. Section 149 sub-s, (1) 
enjoins the Corporation to make detail- 
ed provisions in connection with the as- 
sessment and collection of any of the 
taxes and sub-sec, (2) of S, 149 enab:es 
the Government either to refuse to 
sanction the rules and refer the same 
back to the Corporation for. consideration 
or to sanction the same with òr withcut 
modifications, We shall extract the re- 
levant sections in a later part of our 
judgment. 


3. It appears that sometime in the 
year 1957 the Corporation in order to 
boost ‘industrial development in the 
City and to encourage the industrialists 
to establish an industrial estate in the 
city had decided to give certain conces- 
sions in the nature of exemption of 
octroi duty on certain products under 
certain conditions, In pursuance of this 
objective the ig calor made the fol- 
lowing R, 62-B 


“§2-B, “Industrial Estate or Area” 
means the area which Corporation may 
from time to time demarcate for the 
purposes of the rule as the area. in 
which industries can be suitably located 


appears. 


ALR. 


in the interest of industrialisation of the 
city of Poona. 

In respect of any“ raw matzrials or 
machinery imported by any industrial 
manufacturing concern establisked or to 
be established in the industrial estate’ 
solely for the purpose of manufacturing 
finished articles in the said Industrial 
Estate, the Commissioner shall not, for a 
period of twelve years only, from the 
date on which this rule comes into 
force, levy octroi......... oe 

3-A. The Corporation invited applica~ 
tions for ‘allotment of plots in the in- 
dustrial estate guaranteeing that for a 
period of 12 years no octroi will be 
levied as provided in R, 62-B, Acting 
on the representation made by the Cor- 
poration, the respondents, namely, the 
Bijli Products (India) Ltd, Henley 
Cables India Ltd., Indian Hume Pipe Co. 
Ltd. and Kirloskar Pneumatic Co, Ltd. 
applied for the allotmen: of plots and 
sale deeds were executed as mentioned 





‘below :— 
Name of the Area Sum for whica Date of 
Company Pur- area was purchase 
chased purchased 
Rs. 
Bijlee Products 86064 $4,425.69  10.9-65 
India Pvt, Ltd, 
Healey Cables run 3,99, 331,53  29-6-80 
India Ltd. 64960 45,064, 80 10-10-69 
Bombay, 
Indian Hume $ 
Pipe Co. Ltd, 553795 1,94,838.71  16.1-59 
Bombay. Q ; 
Kirloskar Pneu- 754436  1,12,098.533 28.5.58 
matic Co, Ltd. 
Poona-3, 


The conveyances executed by the res- 
pondents contained the followirg clause 
at item (B): 


“(B) Octroi will be excused following 
and according to the rule made by the 
Poona City Municipal Corporation from 
the date 1-11-1957 in respect of Octroi 
for Hadapsar Industrial Colony Scheme. 
We have agreed and hereby assure that 
we will not rescind or alter the octroi 
rule made by the Poona City Municipal 
Corporation during the pericd up to 
10-10-1969 in such a way as to reduce the 
facilities given to you according to the 
said rule.” 

4. The Corporation however mada 
R. 5 (8) which runs thus :— 


“In respect of any new materials of 
machinery belonging to and imported by 
any industrial, manufacturing, processing 
or assembling concern establisted or to 
be established in the Industriel] Estate 
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or Area for the purpose of manufactur- 
ing, processing or assembling finished 
articles in the said Industrial Estate or 
Area the Commissioner shall not. levy 
octroi.for a period. of 10 years from zbe 
date of demarcation of such area as an 
industrial estate or area; provided taat 


this exemption shall ‘not be given ‘in’ _ 


respect of any raw materials impor-ed 
for the purpose’ of refilling, packing or 
repacking only : 


Provided that no. exemption em 
octroi shall be given ‘or claimable wn- 
less the importer produces at the time of 
_ import “but not afterwards a certificate 
- in the form prescribed in Schedule ‘P’ 
signed by the proprietor or the manazer 
.óf the said industrial concern certifying 
that the raw materials or the machinery 
that are being imported’ are the property 
of the ownership of the said industrial 
concern and that the .said materials or 
machinery are;to be used or are ‘intend- 
ed to be used by the said industrial con- 
cern for the. purpose of manufacturing; 
processing or assembling finished arti« 
cles in the said . Industrial - Estate or 
Area.” 

. The combined effect therefore of R. 62-B. 
- and R; 5 (8) was that the ‘Industrialists 
who were .allotted plots in the City of 
Poona were to be exempted from octroi 
duty on any new materials or machinery 
i belonging to .them.., and imported . by 


~- them.in the industrial | estate or area. for- 


manufacturing, processing or., assembling 
articles in the said. area, The exempt.on 
was to last for a period of 10, years from 
the date of demarcation of: ‘such area 


5. Some years later the - Corporat:on ; 


by a resolution’ dated 30-5-1968 . recon- 
mended to the Government. -to brng 


about an amendment in R. 62-B, This — 


resolution may be :extracted thus :— 


“Considering the reasons and recom~ 
mendations given by the. Municipal 
Commissioner in his letter under ,refər- 
ence and considering the objections’ end 
suggestions received from citizens in 
response to the notification,.it is resolv~ 
ed that concessions already granted by 
the Corporation should not be stopped 
before deletion..of the Octroi R. 5 8) 


However,. new . demarcation’ of | industrial 


areas should- not. hereafter. be made on 
the ground of Octroi R. 5 (8) and no naw 
concession of ` Octroi R. 5 (8) hencefo-th 
be granted to any industry.. Hence,’ he 
Octroi R., 5. (8) should be deleted ` and in- 


‘stead. the following amendment ‘is: ee 


by sanctioned, 
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Sanction of the .Maharashtra State 
Government to this amendment 
be obtained by the..Municipal .Commis- 
sioner as required under S, 455 (1) of 
the Bombay Provincial Municipal Corpo- 
rations Act, 1949, oe 


Proposed, Octroi R 5 (8), . 


Octroi -R; 5 (8) is hereby - repealed, Pro- 
vided that notwithstanding such repeal 
the exemption already granted shall 
continue. until the expiry of the respec- 
tive periods of their: grants”, : 


It appears that this resolution was pass- 
ed on the recommendation of the Muni- 
cipal Commissioner as the purpose, of 
giving initial concessions had already 
been achieved and R. 5 (8) had- become 
superfluous, ‘The resolution. - however 
took care to keep the commitment: of 
the Corporation intact and it was there- 
fore recommended. that there should be 
a proviso to the effect that the exemp- 
tions already- granted under Rule 5 (8) 
were to continue until the expiry of the 
respective periods of the grants, Thus, 
the recommendation for maintaining the 
exemption from octroi-duty to industrial 
areas which had already been demarcat- 
ed and allotted, was made by the Cor- 
poration, When the matter reached the 
Government of Maharashtra it passed a 
resolution dated 30-7-1968 to be efféc- 
tive from 1-9-1968 which runs ‘thus :— 


“Government Resolution, Urban De- 
velopment, Public Health d House 
Department’: No, PMC/2862/15/C dated 
28th Jan., 1963, a 


.Government Circular; Urban Develop- 
ment, Public Health and Housing . De- 
partment ; No. SON Uip Be aa A datea 
ape Feb., 1966. 


“Letter No, MC/101 dated 2nd June, 
1968 from the Municipal: - Commissioner, 
Poona Municipal: Corporation,” i 


“Resolution : In exercise of. the powers 
conferred. by sub-ss, (2) and. (5) of S,-149 
and sub-s, (1) of S,-455 of the’. Bombay 


` Provincial Municipal . Corporation -Act, 


1949 Government is pleased to accord. 


“sanction ‘to’ the ‘deletion. of “Cl. (8) of 


R. 5 of the Octroi Rules of the Poona 


Municipal, Conporation. mi Ae 


2, In berci of, the. „powers Santen: 
red by sub-sec,:-(3) of S. 149 of the Bom- 
bay . Provincial, “Municipal Corporation 
Act, 1949- Government, is pleased to: spe- 


should . 
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cify Ist Sept., 1968 as the date on which 
this sanction shall become operative, 


By order and in the name of the 
Government of Maharashtra, 
Sd/- C. F. Mathias 

Under Secretary to the Govern- 

ment of Maharashtra, Urban De- 

velopment, Public Health and 
l Housing Department,” 
Thus, the Government accepted the re- 
commendation of the Corporation: and 
granted sanction to the deletion of Cl. (8) 
of R. 5 of the Octroi Rules of the Cor- 
poration, The Corporation in pursuance 
of the Government sanction sought to 
realise the octroi duty from the respcn- 
dents and other industrialists, The res- 
pondents therefore filed separate writ 
petitions in the Bombay High Court for 
quashing the order on the ground that 
the Corporation having allotted the plots 
to the respondents on the distinct ` as- 
surance ‘and representation that the oc- 
troi duty will not be levied, was estcp~ 
ped from realising the octroi duty on 
the doctrine of promissory estoppel. 


6. It was also argued before the High 
Court that the Government order in 
question could not take away the vest- 
ed rights of the respondents, The plea 
taken by the respondents in the High 
Court found favour with the Court 
which allowed the petitions and quashed 
the Government order and injuncted the 
Corporation from realising any amount 
from the respondent by way of octroi 
duty. The High Court, however, gave 
certificates of fitness and hence these 
_ appeals before us, 


7. Dr. Y, S. Chitale, learned aduna 
appearing for the Corporation, raised 
two main points before us, In the first 
place, it was argued that the High 
Court erred in law in giving effect to 
the doctrine of promissory estoppel 
when there could be no ‘estoppel against 
a statute, The Govt. order deleting Rule 
5 (8) being of a statutory character could 


not estop the Corporation from realising | 


octroi duty which it ‘was bound to’ ze- 
alise -under the mandate. of the lew. 
Secondly, it was: submitted that there 
could be no question of taking away 
vested rights because the 
order must be deemed to have. been 
passed on the recommendation of the 
Corporation, As` against this, 
for the respondent submitted that so. far 
as the. Corporation is concerned -it will 


be bound by the-doctriné of promissory - 


estoppel and it can’ refuse to-realise oc- 


‘Government - 


counsel ` 


ALR. 


troi duty as enjoined by the Government 
order or if it realises the same, it would 
have to refund the same in order to 
keep up its commitment, Thirdly, it was 
submitted by the respondents as also by 
the intervener that having regard ta 
the history and the circumstances in 
which Rr, 5 (8) and:62-B were introduc~ 
ed the order of the Government dated 
30-7-1968 was to be so read as to incor- 
porate the proviso suggested by the 
Corporation, namely, that the conces<« 
sions already granted to the industria- 
lists would not be disturbed, Mr. Dewan 
submitted that even if the Government 
order dated 30-7-1968 sought to take . 
away the exemption, the order itself 
was without jurisdiction inasmuch as the 
conditions required by S. 149 (2) of the 
Act had not been complied with, 


8... We have given our anxious consi- 
deration to the arguments advanced: be~ 
fore us by counsel for the parties, We 
feel that in the circumstances of this 
case and in the view that we take, it is 
not at all necessary for us to travel in- 
to the domain of promissory estoppel. 
We are clearly of the opinion that read- 
ing the order dated 30-7-1968 . against 
the history and background of the re- 
commendation of the Corporation the 
first contention of the respondents must 
prevail, 


$. It is not disputed that the Corpo- 


- ration in its resolution dated 30-5-1968 


while recommending to the Govern- 
ment to delete R, 5 (8) expressly, recom~ 
mended that the’ exemption already 
granted would continue. The last para- 
graph of the resolution runs thus :-—— 


-Octroi Rule No, 5-.(8) is hereby re- 
pealed, Provided that nothwithstanding 
such repeal the exemption already grant- 
ed shall continue until the expiry of the 
respective periods of their grants.” 


Before this, the Corporation itself had 
taken a policy decision that the indus- 
trialists choosing to set up industries in 
the demarcated area would be given ex- 
emption from octroi duty as contained 

in R: 62-B. It was on this representa- ` 
Hoh that the respondents applied for al- 
lotment “of the plots and spent huge 
amounts of money for the import ` of 
machinery and. the materials and set up 
industries. i 


10. The resolution of the Goverment 
deleting R. 5 (8) read as a whole’ also 
clearly ‘indicates that. it did not intend 
to depart from the recommendation made 


1978 
ie the Corporation or to- modify the 


same in any manner. On the other hard, | 


the resolution clearly. indicates that it 
was being passed on the basis of the 
letter of the Municipal Commissioner 
dated 2nd June, 1968 as would be mani-~ 
_ festly clear from the citations: in the 
resolution which may be extracted thas: 

“Read: Government Resolution, Urkan 
Development, .Public Health and House 
Department No, PMC/2862/15/C dated 
28th Jan., 1963, 


Government Circular, Urban Develcp- 
ment Public Health and Housing Depart- 
ment No, -MUN/1164/58163/A dated 25th 
Feb., 1966. 


Letter No. MC/101 dated 2nd June, 
1968 from the Municipal Commissioner, 
Poona Municipal Corporation.” 


It is, therefore, evident that while exar- 
cising its power to delete R. 5 (8) ihe 
Government had the following materials 
before it. (1). It knew that R, 5 (8) had 
granted exemption for a period of 10 
years to some industrialists, ‘who on zhe 
basis of the. representation made by ihe 
Corporation had set. up their industr-es; 
(2) the Municipal Corporation had made 
an express recommendation that while 
deleting R. 5°(8) the previous conces- 
sions regarding exemption from octroi 
duty must continue, (3) the Government 
could delete R. 5 (8) in the exercise of 
the powers conferred on it by sub-ss.. (2) 
and (5) of S. 149 and sub-s, (1) of Sec- 
tion 455 of the Act. 


10-A. Section 149 (2) runs thus > 


“The rules. shall be submitted by the 
Corporation to the Provincial. Govern- 
ment and the Provincial Government 
may either refuse them or refer them 
back to the Corporation for further con- 
sideration or sanction them: either as 
they stand or with such modifications as 
it thinks fit, not, however, involving an 
increase in the rate or rates of the levy 
or the extent thereof’, ©... 


This sub-section gives three. alternative 
courses’ to the Government, After the 
matter is submitted by the Corporation 
ta the Government (1) it may refuse to 
sanction the rules recommended, or (2) 
it may refer back to the - Corporation 
any rule fór further consideration or (3) 
it may sanction the rule as recomended, 
or with certain modifications as it thinks 
fit, There can be no doubt- that the 
Government ‘had the power to make 
modifications in the recommendation sab- 
mitted by the Corporation; but the:.:sx- 
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_ press provision by which the Govern- 


ment could refer the matter back to the 
Corporation is clearly suggestive of the 
fact that the Government would refer 
the matter to the. Corporation if it wants 
to modify the proposal, In the instant} - 
case, the Government has done nothing 
of the sort but has clearly passed the 
order purely in terms of the recom- 
mendation. In these circumstances, there- 
fore, the inference jis. irresistible that 
the Government never intended to make 
any changes in the rule recommended 
by thé Corporation particuarly because 
the question of not accepting the condi- 
tion recommended by the Corporation, 
namely, that the existing concessions 
must continue would entail taking away 
of vested rights and put the Corpora~ 
tion in a wrong box inasmuch as it 
would then have to go back from its 
own assurance. .The Government must 
certainly have been aware of these com- 
plications and if it thought that in spite 
of all this R. 5 (8) should be deleted un- 
conditionally, it would have referred the 
matter back to the Corporation in . order 
to get its revised views in the matter. 
But that was ‘not done, In these circum- 
stances, therefore, we are of the opinion 
that the Government, order dated 30th 
July, 1968 must be so read as to include 
the proviso recommended by the Corpo- 
ration ‘while deleting R. 5 (8), namely, 
that the concessions ‘already granted to 
the industrialists would continue, It is 
true that the Government resolution does 
not say so in so many words, but hav- 
ing regard to the language in which it 
was couched and to the express refer- 
ence to the letter dated 2nd July, 1968 
of the Municipal Commissioner contain- 
ed in the order itself which clearly men- 
tions that Rule 5 (8) should be repealed 
provided the exemption already granted 
shall continue until the expiry... of 
the respective periods of their grants, 
the -aforesaid condition would be deem- 
ed to be included in the order dated 30-7- 
1868 by necessary intendment, Such an 
interpretation will be fully in conson~ 
ance with the well settled rule of inter- 
pretation of statutes that _ any amend= 
ment to a statute affecting the legal 
rights“of an individual must be presum~ 
ed to: be prospective unless it is made 
expressly or is impliedly retrospective. 
This principle is contained in S. 7 of the 


Bombay General. Clauses Act, In.the in-i. 
stant case, if we were to take. .a different 
view the result would be that a valu- 
able right vested in .the respondents and 
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others would be taken away and we are 


unable to find any evidence in the lan- 


guage of the Government order. to indi- 
cate any such intention, 


11. Even assuming that the order of 
the Government deleted Rule 5 (8) with- 
out any condition and’ without retaining 
the exemption granted to the respon- 
dents, the order would ‘suffer from’ a 
very serious legal infirmity, Sec. 149' (2) 
of the Act empowers the Government to 
modify the recommendation of the Cor- 
poration provided it does not involve 
any increase in the rate or rates of the 
levy or the extent thereof, There can be 
no doubt that if the concession of ex- 
emption from octroi duty given to the 
respondents is unconditionally with- 
drawn with effect from 1-9-1968 then 
this: would have the effect of extending 
the application of the Rules to an area 

where they did not apply. This ‘is ‘yet 
another reason why the Government im-~ 
pugned order should be read down so 
as to provide for deletion of Rule 5 (8) 
with the exception that the concession 
already granted will continue, ne 


12. For the reasons given above, wa 
interpret the. Government order men- 
tioned above in the manner aforesaid 
and hold that. the deletion. of Rule 5 (8) 
has not taken away the concession al- 
ready . granted to the respondents , and, 
therefore,, the respondents are not. af- 
fected by “the. order, In view .of . this, it 
is not necessary.to quash the order of 


the Government because the respondents: 


get the relief they wanted if we inter- 
pret the Government order as we have. 
The order of the High Court quashing 
the Government order is, therefore, set 
aside ‘and the. appeals are disposed of 
‘accordingly; in the circumstances with- 
out any order as to costs. 


Civil Appeal No, 94 of 1971: 


13. This appeal by special leave. is 
. directed against the order of the High 
Court dated 21st December, 1970 dis- 
missing the petition. in limine. In . view 
‘of the findings given . and the decision 
rendered by us in Civil, Appeals . Nos. 
2009 and 2081 of 1969 and 355 and 356 of 
1970 it is not. necessary for us to. go..into 
“the details of the facts of this casé as 
-we have already held that the Govern- 
‘ment order dated 30-7-1968 must: be read 
to this effect that Rule 5 (8) is deleted 
but the previous concessions given ` to 
the industrialists concerned will continue, 
‘ft appears; however, 'that- so far as the 
appellant. is. concerned, it has not execut- 
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ed any sale deed though it was allotted 
a plot which was also demarcated. Apart 
from the point which we decided in the 
other appeals there are additional points 
off law involved in this case, we do not 
think that-this was.a fit case. which 
should:.have been dismissed in limine by ` 
the Bombay High Court, We, therefore, 
allow this appeal and remit.the case to 
the High.Court for re-admitting the writ 
petition and disposal according to- law. 
The point regarding the interpretation 
of Government order dated 30-7-1968 has 
already been decided by us in Civil Ap- 
peals Nos, 2009 and 2081 of 1969 and 
355 and 356 of 1970 referred to above 
and will apply to the present case also, 
if the appellant is able to prove that it 
falls within the four corners of the Gov . 
ernment order, 


Orders accordingly. 
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- . (From: Allahabad)*. « 
“P. S, KAILASAM AND: 
-. A, D, KOSHAL, JJ, / 
Shambhu Dayal, Appellant y. State of 
Uttar Pradesh, Respondent, ~ 
Criminal Appeal No. 137 of 1972, Di- 


‘21-11-1978. 


(A) Prevention ‘of Food Adultération 
Act (37 of 1954), Ss, 8 and 9 — Appoint- 
ment of Food Inspector and Public Ana- 
lyst by State Govt, under original Act 
— Validity of after amendment — In- 
terpretation of amending Act ; — {Inter- 
pretation of Statutes), ag 


Appointment of - Food Inspector and 
Public Analyst made by the State Govt. 


-under Ss, 8:'and 9 of the Original Act 


. continued to be valid in spite of passing 


of the amending Act of 1964 and am= 
endments of Ss. 8 and 9 by the amenda 
ing Act, Allahabad High Court decision 
dated 27-4-1972 Affirmed, AIR 1970 All 
123," “Approved, ” (Para 5) 


“The effect of ‘the amending Act. of 
1964, was only to the extent that the 
Central Government was. given concur- 
rent powers with the State Government 
in the matter of appointment of . Public 


. Analyst through notification and the Act 


of 1964. did not repeal any part of the 
er nent nna trent 


"Govt: Appeal. No, 128 of 1969, Dj- 
27-4-1972 (All). . 


LV/LV/F3i9/ 78/SNV, 


) 


1979 | 


Food Adulteration Act which 
and any amendments in the specific pro~ 
visions of the original Act which -were 
affected by Act of 1964 will. not heve 
the effect of repeal of any. part of. zhe 
original Act, As to the effect of ~ha 
amendment the language of the amemd- 
ing sections have to be examined to fnd 
out whether the original sections w2re 
intended to be répealed. The amend ng 
provisions should be held as part of she 
original statute, Whenever the amended 
section has to be applied subsequent to 
the date of the amendment the unamend- 
ed provisions of the Act have to be read 


along with the amended provisions as . 


though 'they are part of it, Reading che 
amended section it is’seen that there is 
no provision, express or implied, repeal- 
ing the existing provisions or the rules 
made thereunder, The section will heve, 
therefore, to be construed as being in 
addition to what had -already existed. 
The effect will be that the power of the 
State Government which alréady existed 
under the unamended:. section and- the 
appointments made thereunder. will be 
preserved and the action taken under 
the amended sections will be in addition 
to the powers of the State Government 
and the appointments which had already 
been made, . : j (Para 5) 


Anno: AIR. Manual (8rd Edn.) Ere- 
vention’ of Food Adulteration Act, S 8, 
N.1;5.9, N.L > 


(B) Prevention of Food Adulterafion 
Act (37 of 1954), S. 13 — Public Ana: 
lyst’s report of sample of | milk — Evi- 
dentiary value of. e 

Where the Food Inspector. added or- 
malin as a preservative to thë sample of 
the cow’s milk. according to the rales 
and there was clear evidence of the 
Public Analyst. that no change had. taken 
place in the constituents of the milk 
which would interfere with the analysis 
of the sample and that statement. was 
not challenged, report of the Analys: of 
the analysis of the sample made even 
after 44. days.of taking of the sample, 
must be. accepted, t (Para 6) 


Anno : AIR. Manual (8rd: alae Food 
Adulteration Act, S, 13, N. 6 . 


Cases Referred : Chronological Parag 
AIR 1971 All 53 : 1970 All LJ 634 : ‘2971 

Cri Ly 203 “4, 5 
AIR 1970 All 122°: 1970 Cri LJ’ 196 6 
AIR 1951 Nag 191 ; 1952 Cri LJ 471 86 


Yogeshwar Prasad (S, K. Bagga and 
Miss Meera Bali with him), for. Appel- 
lant; O, P, Rana, for Respondent, | 


‘Shambhu Dayal v. State of J. P. (Kailasam J.) - 


exisced 


‘viction under Ss, 8. and 16 of the. 
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-KAILASAM, J.:— This. appeal is by 
special leave by Sambhu Dayal against 
the judgment of the High Court of Alla- 
habad allowing an appeal by the Gov- 
ernment of U. P. and setting aside the 
order of acquittal and restoring the con- 
Pre~ 
vention of Food Adulteration Act and 
the sentence of six months’ rigorous im- 
prisonment passed by the Sub-Divisional 
Magistrate, Jalaun, 


2. On. 1st Nov., 1966, Shri Raja Ram 
Bhatt, the Food Inspector, went to the 
village and found the appellant Shambhu 
Dayal bringing cow’s milk to Orai for 
sale. The Food Inspector served a. no- 
tice on the petitioner and took sample of 
the milk weighing 660 grams against 
cash payment of 0.60 P; He divided it in 
three equal parts and kept each part in 
a different bottle, He added 16 drops of 
formalin in each bottle and then sealed 
the same, One.of the sealed bottles was 
given to the petitioner, Another bottle 
was sent to the Public Analyst, Lucknow 
for analysis, ‘The Public Analyst sub- 
mitted his report dated 14th Dec., 1966 
giving, his opinion that .the sample was 
deficient in non-fatty .solid contents by 
about 15 per cent. The charge-sheet was 
filed on 5th Feb., 1967 by the Food In- 
spector after: obtaining the sanction of 
the District: Medical” Officer : of Health, 
Jalaun at Orai, The appellant pleaded 
not guilty and denied that he had sold 
the milk, According to him he was tak- 
ing the milk to one Pandey of village 
Kharra when the Food Inspector took 
some of it without making any payment 
to him, The trial court accepted the case 
of.the -prosecution: and on 10th Novem~ 
ber, 1967 convicted the appellant under 
S..8 read with S. 16 of the Prevention of 
Food Adulteration Act and sentenced 
him ‘to six months’ rigorous imprisonment. 
The appellant preferred Criminal Appeal 
to the Court of Session. By its judg- 
ment dated 12th Oct., 1968 the Sessions 
Judge allowed the appeal and set aside 
the, conviction’ and sentence imposed 
upon the appellant, “The State of. U. P. 
preferred an appeal to the High Court 
of. Allahabad, A Division Bench of the 
High Court allowed the appeal and re- 
stored the conviction and sentence im- 
posed upon - the SED by the trial 
coure: po 


3. ‘Miss Meera Bali, the : learned ad- 
vocate appearing for the appellant raised 
three contentions. She submitted that 
the Prevention of Food Adulteration Act 
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came into froce in 1954 and before the 
amending Act 49 of 1964 came into force 
the power to appoint the Public Analyst 
and Food Inspector rested with the State 
Government only. After the amending 
Act, Act 49 of 1964, Ss, 8 & 9 were sub- 
stituted by new Ss, 8 and 9 which pro- 
vided that the Central Government or 
the State Government may by notifica- 
tion in the Official Gazette appoint 4 
Public Analyst and a Food Inspector. 
The amending Act came into force in 
1964, The State Government by notifi- 
cation dated 15th April, 1968, appointed 
Food Inspectors with effect from ist 
March, 1965 and by notification dated 
23rd March, 1968 appointed Dr. R., S. 
Srivastava as the Public Analyst. with 
effect from 1st March, 1965. The sub- 
mission of the learned counsel is that 
when the offence took place on 1st Nov. 
1966 neither the Food Inspector nor the 
Public Analyst was empowered to func~ 
tion as Food Inspector or Public Ana- 
lyst as the notification was made very 
much later on 15th April, 1968 and 23rd 
March, 1968 respectively, It was submit- 
ted that the notification cannot give re- 
trospective effect to the appointment 
from 1st March, 1965. i 


4. The plea was accepted by the 
learned Sessions Judge but the High 
Court ‘held following the decision of the 
Allahabad High Court in Nagar Mahapa- 
lika v, Ram Dhani, 1970 All LJ 634: 
(AIR 1971 All 53) that the notification 
relating to the appointment of the’ Food 
Inspector and the Public Analyst issued 
under the unamended Act was valid 
even after the amendment, Ss, 8 and 9 
of the Food Adulteration Act, 1954 be- 
fore the amending Act 49 of 1964 stood 
thus : . f T: 


“8, Public Analysts.— The State Gov- 
ernment may, by notification in the Off- 
cial Gazette, appoint such persons as it 
thinks fit, and, possessing such qualifica- 
tions as may be prescribed to be Public 
Analyst and define local areas over 
which they shall exercise jurisdiction. 

x xX x x 


9. (1) Subject to the provisions of Sec- 
tion 14, the State Government, may by 
notification in the Official Gazette, ap- 
point persons in such number as it 
thinks fit, having the prescribed qualifi- 
cations to be Food Inspectors for the 
purpose of this Act, and they shall exer- 
cise their power within such local areas 
as that Government may assign to 
_ them;” a - 


A.I R. 


The relevant amendment to Ss. 8 and 9 
is contained in S. 5 of the amending Act 
which read as follows :— ; 

“5, Substitution of new Sections for 
Ss, 8 and 9.— 

For Ss, 8 and 9 of the principal Act, 
the following sections shall be substitut- 
ed, namely: — 

8. Public Analysts.-The Central Gov- 
ernment or the State Government may, 
by notifications in the Official Gazette 


~appoint such persons as it thinks fit, hav- 


ing the prescribed qualifications to be 
Public Analyst for such local areas as 
may be assigned to them by the Central 
Government, as the case may be: 

x x x x” 

“9, Food Inspectors.--The Central Gov= 
ernment or the State Government may, 
by notifications in the Official Gazette, 
appoint such persons as it thinks fit, 
having the prescribed qualifications to be 
Food Inspectors for such local areas as 
may be assigned to them by the Central 
Government or the State Government as 
the case may be: 


x x zx x” 


5. On the facts it is not disputed that 
on the date of the offence neither a 
Public Analyst nor a Food Inspector was 
appointed after the amending Act 49 of 
1964, The learned counsel would like us 
to read Ss, 8 and 9 of the Act as repeal- 
ing the old sections and empowering the 
Central Government or the State Gov- 
ernment to appoint the Public Analyst or 
the Food Inspector after the coming 
into force of the amending Act implying 
that any prior appointment of a Public 
Analyst or ‘Food Inspector stand’ repeal- 
ed. Weare unable to accept this con- 
tention, It is not necessary for us to go 
into the question whether the notifica- 
tions of the Government in 1968 appoint- 
ing the Public Analyst and Food Inspec- 
tor with retrospective effect from March 
1965 are valid or not for we can rest 
our decision on the ground that being 
an amending Act the appointment of the 
Public Analyst and the Food Inspector 
made by the State Government before 
the amendment continued to be valid. 
In Nagar Mahapalika, Lucknow v, Ram 
Dhani, (AIR 1971 All 53) a Bench of the 
Allahabad High Court held that when 
the Food Inspector and the Public Ana- 
lyst were appointed under notifications 
dated 27th July, 1959 issued under the 
provisions of Prevention of Food. Adul- 
teration Act, 1954, the effect of the am- 
ending Act, Act 49 of 1964, was only to 
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the extent that the Central Government 
was given concurrent powers with ‘the 
State Government in the matter of =p- 
pointment of Public Analyst through 
notification and that Act 49 of 1964 did 
not repeal any part of the Food Adulie- 
ration Act which then existed and any 
amendments in the specific provisions of 
the said Act which were affected by Act 
49 of 1964 will not have the effect of 
repeal of any part of the said Act, We 
agree with the view taken by the Bench 
of the Allahabad High Court. The am- 
ended Ss, 8 and 9 do not in any way 
repeal Ss, 8 and 9 as they originaily 
stood. As to the effect of the amerd- 
ment the language of the amending sec- 
tions will have to. be examined to: find 
out whether the original sections were 
intended to be repealed, The amending 
provisions should be held as part of -hè 
original statute, Whenever the amerd- 
ed section has to be applied subsequent 
to the date of the amendment the tn- 
amended provisions of the Act have to 
be read along with the amended provi- 
sions as though they are part of it, Reed- 
ing the amended section we find that 
there is no provision, express or impli- 
ed, repealing the existing provisions or 
the rules made thereunder, The section 
will have to be construed as being in 
addition to what had already existed. 
The effect will. be that the power of the 
State Government which already exis-ed 
under the unamended section and ~he 
appointments made thereunder . will be 
preserved and the action taken under 
the amended sections will be in addit:on 
to the powers of the State Government 
and the appointments which had already 
been made, 


6. The second point that was raised 
by the learned counsel was that «he 
sample was sent to the Public Analyst 
on 5th Nov., 1966 but was analyzed 
only on 14th Dec., 1966. As the analysis 
was after 44 days it was submitted that 
the milk would not have been in a fit 
condition for analysis, This contention 
was not accepted by the learned Səs- 
sions Judge who found that there vas 
no evidence about the sample of milk 
being pasteurised or its despatch under 
refrigeration, But the report of fhe 
Public Analyst clearly showed that no 
change had taken place in the constitu- 
ents of milk which would have interfer- 
ed with the analysis, Though this point 
was not pressed before the High Court 
the learned counsel relying on a dezi 
sion of the Nagpur High Court in Det- 
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tappa Mahadappa v. Secretary, Munici~ 
pal Committee, Buldana (AIR 1951 Nag 
191} submitted that where milk is ana- 
lysed by the Analyst a week after the 
samples were taken no presumption of 
adulteration can be drawn in the ab- 
sence of proof of the manner in which 
the samples were sent and the condition 
in which the milk was when the samples 
were received by him, The learned 
Judge after referring to the various pas- 
sages in the text book “Milk: Production 
and Control” by Harvey and Hill observ- 
ed that taking into account that the 
milk was analysed by the Analyst al- 
most a week after the samples were 
taken, the absence of proof of the man- 
ner in which the samples were sent and 
the condition in which the milk was 
when the samples were received by him 
detracts from the value. of analyst’s cer- 
tificate. In the present case there is 
evidence of the Food Inspector that he 
added formalin as a preservative and 
the report of the Public Analyst that no 
change had taken place in the constitu. 
ents of milk which would have interfer- 
ed with the analysis, This statement of 
the analyst was not challenged in any 
of the courts below, Apart from the 
statement oz the Analyst not having 
been questioned, in this case it is admit- 
ted that formalin: was added to the milk 
by the Food Inspector. The Food Inspec- 
tor added 16 drops of formalin in each 
of the bottles and had them sealed pro- 
perly. Rule 20 of the Prevention of Food 
Adulteration Rules requires that in tha 
case of milk, cream, Dahi, Khoa and 
Gur a preservative known as “formalin”, 
that is to say, a liquid. containing about 
40 per cent of formaldehyde in aqueous 
solution in the proportion . of 0.1 ml. 
(two drops) for 25 ml. or 25 grams shall 
be added, The High Court of Allahabad 
in Babboo v. State (AIR 1970 All 122) 
held that in the case of cow’s milk ta 
which necessary quantity of formalin has 
been added according to Rules and 
which has been kept in normal circum- 
stances, it retains its character and is 
capable of being usefully analysed for á 
period of about ten months, It is unneces~- 


sary for us to specify the period for 
which the sample will remain unaffected 
but so far as this case is concerned 
there is the clear evidence of Public 
Analyst that no change had taken place 
in the constituents of milk which would 
interfere with the analysis, As , this 
statement has not been challenged we 
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see no reason’ for accepting the -conten~ 
tion of the learned counsel.that the ana 
lysis of the milk after 44. days . cannot 


be accepted. This contention has also- 


to be rejected, _. 


4, Lastly, the learned counsel subiit: 


ted that the prosecution has’ not estak- 
lished that the appellant was taking. thé 
milk for the purpose of sale, This ‘plea 
was rejected by the High Court, ac= 
cepting the evidence of P, W, 2 that he 
knew the appellant personally and that 
the appellant carried on the business cf 
selling milk in Orai and possessed a lt 
cence in Selling milk in the preceding 
years and” also in the current’ year, Ac- 


cording to the witness the appellant- 
and - 


brought’ milk from the rural ‘areas 
sold it in Orai in‘the current’ year and 
the milk was’ sold “by him .to Hotel 
keepers, ` The evidence’ of this witnéss 
was accepted by the High Court and we 
see no reason to reject the testimony cf 
_ P. W. 2, The plea of the’ appellant that 

he was taking ‘the milk for“ ‘supplying t 
to one Triyugi Narain Pandey ‘was tight- 
ly rejected by the High ‘Court, 


. & In the result, we are, ‘unable to ac- 
cept any of the submissions made by the 
learned counsel .for the appellant,, We 
confirm the conviction under Sec, 8 (1) 

read with S. 16 of - the. : Prevention of 
Food Adulteration Act.. The, sentence be- 
ing the minimum prescribed under the 


Act it cannot be interfered with. In cae 


result the appeal is. dismissed, 


‘Appeal dismissed, 


AIR 1979 SUPREME COURT B14 o 
Y. V. CHANDRACHUD C. J., : 
:P. N. BHAGWATI, S. "MURTAZA 
FAZAL ALI, P-N. SHINGHAL. . 
AND D, A. DESAI JJ... 
Writ Petns,, Nos,. 1135-1155, 1544-1753, 
1759-1949 of 1977; 592-607, 849-862 and 
1898-1908 and 1597-1606 of 1978, 955 and 


966 of 1977; 1222 of 1977 and 4-176 and. 


2359 of 1978;, 967, 1128 of 1977, 314-591, 
801-950 etc. 3063-3081 of 1978, ‘1223-1538 
of 1977, 177-313 etc, 2358 of 1978, 232€- 
. 2430 of 1977, 1807-1869 ` etc. of 1973, 
2953-2968- and 2472A-2472B of 1978 and 
823, 3514-3574, ete, 3766, 3801 and 378f- 
3788 of 1978, D/- 14-9-1978. 


. Chandrakant Saha and others etċ., Pe- 
titioners v,- Union of indie. ‘and = others, 
Respondents. l 


IV/JV/E460/78/KSB 


Chandrakant Saha v. Union of India 


ete., 


ter quality and. nutritive value, 


AER 


Hardhan Das etc, ete., Petitioners v. 
Union’ of, India and others, Respondents. 

Shyamalal Kuniar-‘Roy and others, Pe~- 
titicners v. Union of India and ‘others, 
Respondents, 

` Ashok Kumar Paul and others ete. 
Petitioners v. Union of India ‘and 
others, Respondents.. ` 

‘Durga Prasad Agarwal and: others etc. 
ete, Petitioners v. Union of India and 
others, Respondents. f 

(A). Rice-Milling Industry (Regulation). 
Act (1958), Pre, — Objects of Act, : 

The:main purpose for :passing the Act 
was to’ preserve and protect the indigen- 
ous ahd hand-pounding industry of rice 
growers so as'to provide sufficient’ em- 


ployment’ to. rural population.’ The rant . 


object was to ensure the ‘ modernisation 


“of converitional type of rice mills with 


a view to producing more rice of bet- - 


(Para 4) 

TARAG AIR Man. Gra’ Bian) Rice M. L 
(Reg,) Act, Pre, N. 1. 

' (B) Rice-Milling Industry (Regulation) 
Act (1958 as amended by Act’ 29 of 1968), 
Ss, 3 (d), (gg), 3-A — Interpretation of — 
‘Milling rice’ as defined in S. 3 (á) in- 
cludes operation carried on by rice ‘hul-. 
fers. | 


The contention that Cls, (i) and (ii) of 


.S. 3 (d) must be read conjunctively and 


not disjunctively cannot be accepted. 

Having regard to the setting .in. which 

S. 3 (d) is: placed andthe. dominant ‘ob<. 
ject of the Amendment Act the intention 
of the legislature was to widen the pur-' 
port and scope of the definition of mill~ 
ing rice. If Cls. (i) and (ii) are. read 

conjunctively then it will defeat the very 
purpose of the Act ‘and would in fact be- _ 
come meaningless, On a true interpreta- 
tion of S. 3 (d) Cls. (i) and (ii) and (gg) 
there can be absolutely no doubt that 
the section includes the operation’ carri- 
ed ‘out by the rice hullers. In view of 
this interpretation it was not necessary 
for the legislature to have added Sec- 
tion 3-A’ but this was done in order to 
put the matter beyond doubt or contro- 

versy. (Para 8) ` 


Anno: AIR Manual (3rd Edn.) Rice- 
Milling I, (Reg.) Act, S. 3 NLO. 


(C). Rice-Milling Industry (Regulation) 
Act (1958) Pre. and Ss. 5 and6 — As 
amended in 1968 — Constitutional vali- 


- dity — Requirement of taking out licence 


— Net unreasonable. restriction on fun- 
damental right to carry on milling in- 
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dustry’ — Arts. 14 and 19 (1) (g) not vio- 
lated — (Constitution of india, Arts, i4 
and 19 (1) (g).) wo, 


There is not much difference beinan 
a rice miller and a rice huller .and bav- 
ing regard to the object of the Act ‘as 
amended there is no discrimination, : be- 
tween the rice millers and the rice’ Kul- 
lers both of whom are obliged to take 
licences before conducting’ their busi- 
nesses, Rice millers and rice hullers con- 
stitute a separate -class and having re- 
gard to the nature of -their functions 
the classification’ ‘is reasonable, ' ‘because 
(1) it is founded’ upon intelligible- ` dif- 
ferentia, (2). the differentia has rational 
relation to the objects sought to be achi- 
eved by the Act, namely the protection 
_ of the domestic hand pounding industry 
and improvement of the quality of the 
rice and ensuring ‘its easy and quick dis- 
tribution. we “(Para 10) 


The provisions of Sections: 5 and 6 are 


purely’ regulatory in character and: the- 


licensing .provision is in public. interest 
and is meant.to carry out the purpeses 
of the Act. Therefore Ss, 5 and 6 Coes 
not amount unreasonable restrictions on 
the right of the petitioners to carry on 
their trade and business, AIR 1960 SC 
a0 and AIR 1973 SC oh Ref. l 
; (Para 12) 
The’ statute does not leave, any. disere~- 
tion in the licensing officer to grant or 
to refuse to- grant a licence, He has a 
mandatory duty to perform under Sec- 
tion 6 (3); and, therefore, there: is no 
question of the licensing officer having 
been conferred unrestricted \.or uncena~ 
lised -powers under the Act, (Para 13) 


“Anno: ATR Comm, Constitution of India 
' (1974 Edn.), Art. 14 Notes 1 (cc), 38 and 
42; Art, 19 Notes 76, 77 and 82; AIR Ma- 
nual (3rd Edn.) Rice-Milling ‘Ind, (R2g.) 
Act, Pre, N, 1, S. 5 N. 1 and S, 6 N, 1. 
Cages ‘Referred : Chronological Paras 
AIR 1973 SC 2711: (1974) 1 SCR 570 12 
AIR 1961 SC 1514: (1962) 1 SCR 862 42 
AIR 1960 SC 430 : (1960) 2 SCR 375 | 11 
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fioners in W, P: Nos, 1135-1155, 1M4- 
1758, 2274-2325 & 966/77, . 3622-364178, 
1898-1908/78, 967-1128/77,. 314-591, :O1« 
950, 2240-2294, 2367-2398, - 3063-3081. , of 
1978; Mr, N. R. Choudhury, Advocate, 
for Petitioners in W. P, Nos. 2216-2220, 
592-607, 312-318, 2472A, 2472B/78, |. 649~ 
862/78, 1239-1312, 1584-1592, 17397-1759, 
1870-1887, 2296- 2318, ` 2392- 2479; 2037- 
2951, 3380-3464 -of 1978: Mr. A. K, Een; 
Sr, „Advocate (in 1759-1949), Mr, D, P. 


Chandrakant Saka v. Union of India-~ 
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Mukherjee, ‘Advocate (in All), M/s. “R. P- 
Roy and A. K, Ganguli, Advocates (in 
1759-1949), for Petitioners in W. ‘P. Nos. 
1759-1949 and 955 of 1977; Mrs, Veena 
Devi Khanna, Advocate, for’ ‘Petitioners in 
W. P. Nos, 1952- 1991/77, 1313-1542, 2112- 
2203, 3131-3340, of 1978; Mr. M. M. Ksha- 
triay, Advocate, for Petitioners in W. P. 
Nos, 1993-2199 of 1977; Mr. S. S. Ray, Sr. 
Advocate (in 1597-1606 and . 1760-1806), 
Dr. Debi’ Pal, - Sr: Advocate (in. 1759, 
2125-2128/78), M/s, S. R. Agarwal, A, T. 
Patra and Praveen Kumar, Advocates 


(in All. Writ Petitions.except -2125-2128) . 


(in 2125-2128/78, Mr, Praveen Kumar, 
Advocate), . for Petitioners in W. P. Nos. 
1587-1606/78, 1760-1806 and Applicant/ 
Intervener in W. -P. Nos, 1759-1949/77 
and in W, P, Nos. 1222/77. and 2125-2128 
of 1978; Mr. Y. S. Chitale, Sr. Advocate 
(in 1223-1596, 1222/77 ‘and 4), “Mr: Pra- 
dyot Kumar Chakravarty, Advocate, .for 
Petitioners in W. P...Nos, 1222/77 and. 4/ 
78, 1223-1526; 5-176, 177-313, 871-900, 
2319-2358 of 1978; Mr, P.-K.. Mukherjee, 
Advocate, for Petitioner in W. P. No. 
2359 of 1977; Mr, P. K. Gupta, Advocate, 
for Petitioners in. W, P, Nos, 2326-2430/ 
77 and 1807-1869 of 1978; Mr. D. P. Mu- 
kherjee, Advocate, for Petitioners in 
W. P. Nos, 609-821, 979-1237, 1543-1583, 
1956-2111, - 2810-2936, 2953-2968, 2986- 
2998 of 1978; Mr. Majumdar, Advocate, 
Mrs, Laxmi Arvind, Advocate, for Peti- 
tioners in W. P: Nos. 823, 3514-3574, 824- 
826, 975, 1617-1627, 1628-1725, 1915-1942, 
2366, 2610, 3088 and: 3576/78 and 3766 of 
1978; Mr. -Amlan Ghosh, “Advocate & Mr. 
Ravinder Bahl, Advocate, . for. Petitioners 
in W. P. Nos., 9231-2234, 2935-2236, 2237- 
2238, 2475 & 2476, 2975-2985/78, 3744- 
3768, 3801 & 3840 of 1978; Mr. Rathin 
Das,. Advocate, for Petitioner, in W. P. 
No. 3465 of 1978; Mr. J, M. Khanna, Ad- 
vocate, for Petitioners in W, P. Nos. 3466- 
3513 of 1978; Mr. S$. K. Bisharia, Advo- 
cate, for Petitioners in W. P, Nos. 3786- 
3788 of 1978; Mr, S. N. Kacker, Solicitor 
General :(in. W. Ps: 1135, 1759, 1943 and 
2216/77), Mr. R, N, Sachthey, Advocate, 
Miss A; Subhashini; Advocate, for Res- 
pondents in W., P, Nos. 1898-1908, 177= 
313, 1584-1592, > 1313¢1542/78 and: for 
Respondent No; ‘1 in rest of the’ W, P. 
excepting in W. P, Nos. 1222 and’ 2359 
of 1978; Mr, A, P. Chatterjee, Sr, Advo- 
cate (Mr. G. S. ‘Chatterjee, Advocate with 
him), for other appearing Respondents in 
all wW.. Ps. excepting | H ‘of: 1978; ° Mr. 
Somnath ‘Chatterjee, . . Advocate (in 


W Py: [28003 Mr.: S.. s.. Tayin. Sr.. ‘Advo- 
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cate (in W. P. 2216), Mr. Samir Kumar 


Ghosh, Advocate (in 2359 and 2216), Mr.. 


Shib Kumar Shahu, Advocate (in 1949), 
Mr. P. Keshava Pillai, Advocate, for Res- 
pondent No, 5 in W, P, 2359/78 and Ap- 
plicant Intervener in 1759/77, 1949/77 and 
2216; Mr. P. Chatterjee, Sr. Advocate 
(in W. P. 955). Mr, D, Mookerjee, Sr. 
Advocate (in 1759), Mr, Sukumar Ghosh, 
Advocate, for the Applicant/Intervener 
in W, Ps, Nos, 1759-1949 and 955 of 1977. 


FAZAL ALI, J.-— A large batch of 
writ petitions has been filed in this 
Court challenging the constitutional va~ 
lidity of the Rice-Milling Industry ' (Re~ 
gulation) Act,: 1958 as amended in 1968, 
on the ground that some of the provi- 
sions of the aforesaid Act are clearly 
violative of Articles 14, 19 and 301 of 
the Constitution of India. Serious objec- 
tion appears to have been taken to those 
provisions of the Act which require the 
petitioners who are owners of Rice Husk- 
ing Mills or Rice Hullers to take out 
a licence for husking rice. 


2 We propose to take up the writ 
petitions of Bijoy Kumar Majhi. (Writ 
Petitions Nos, 1759-1949 of 1977), The 
main contention of the petitioners has 
been that there are as many as 18,000 
husking mills owned and operated by 
various persons in the State of West 
Bengal and each’ mill employs 4 or 5 
persons, The provisions of the Act which 
require the petitioners to take licences 
for operating the mills amount to a com- 
‘plete destruction of ,the fundamental 
right of the petitioners to carry on busi~- 
ness dnd the provisions further contain 
unguided: and uncanalised powers so as 
to violate the provisions ` of Article 14. 
In all the other writ petitions the argu- 
ments put forward by the petitioners in 
the aforesaid petitions have been com- 
pletely adopted, 


3. Writ Petitions Nos, 1135 to 1155 of 
1977 have been filed by Chandra Kanta 
Saha and others where the , petitioners 
have merely challenged the validity of 
Ordinance No, 14 of 1977 dated 9-8-1977 
which has repealed portions of Rice Mil- 
ling - Industry . (Regulation) West Bengal 


Second Amendment Act of 1974 and de- 


leted Section 6A of that Act, 


4. In order to appreciate the Sonten- 
tions raised by counsel . for the parties, 


it may be necessary to. give ‘a brief his- 


tory of the legislation on the subject. It 
appears that as far back ‘as 1958’ Parlia- 
ment. after a declaration as required by 


A.L R. 


the Constitution passed the Rice Milling 
Industry (Regulation) Act, 1958 (herein- 
after referred to as the 1958 Act). The 
Act was passed on 18th May, 1958. It 
would appear from the object and rea- 
sons of the Act that the main purpose 
for passing the Act was to preserve and 
protect the indigenous and hand-pound- 
ing industry of rice growers so as to 
provide sufficient employment to rural 
population. The other object was to en- 
sure the modernisation of conventional 
type of rice mills with a view to- pro- 
ducing more rice of better quality and 
nutritive value, Section 2 of the Act 
contains a declaration which may be ex- 
tracted thus: 

“Declaration as to expediency of con- 
trol by the Union: It is hereby declared 
that it is expedient in the public interest 
that the Union should take under its 
control the rice milling industry”, - 


This declaration was obviously made as 
required by Entry 52, List I, Sch. VII 
of the Constitution. In other words, Par- 
liament declared that it was in public 
interest to regulate the working of the 
Rice Milling Industry and accordingly 
it purported to legislate under the power 
contained in Schedule VII, List I, Entry 
$2 read with Entry 24 of List II. In 
these circumstances, there cannot be any 
question of the incompetency of Parlia- 
ment to legislate on the subject-matter 
of the Act nor was any such question 
raised before us. 
. 5. .The Act of 1958 before its amend- 
ment did not include the rice hullers and 
was completely - innocuous so far the 
writ petitioners are concerned, It was 
after the amendment of 1968 that the 
rice hullers or the owners of.the rice 
husking mills have come forward to this 
Court with the grievance that the Act 
is constitutionally invalid. The rice mil- 
lers have not filed any petition assailing 
any provisions of the Act of 1958. Sec- 
tion 3 (a) of the Act of 1958 defines a 
‘defunct rice mill’ and Section 3 (b) de- 
fines an ‘existing rice mill’, The present 
S. 3 (d) was substituted by the Amend- 
ment Act 29 of 1968 and Teads as fol- 
lows:— 

: “Milling ‘rice’: : 
variation, means— 

(i) recovering rice or any produce ` 
thereof from paddy; 

(ii) polishing rice, 4 
with the :aid of power.” - t 
The question is whether : this definition š 
applies to the petitioners and takes withe. 


with its gramm atical 


1979 


in its fold not only the rice millers: but 
also the rice hullers, S, 3-A which may 
be extracted is a provision which applies 
expressly to rice hullers attached to or 
maintained by any flour, oil, dal or other 
mills or pumping sets as they apply to 
rice mills mutatis mutandis:. 


“3-A, The provisions of this’ Act shall 
apply to rice hullers attached to, or 
maintained with, any flour, oil, dal- or 
other mill, or pumping set as they apply 
to rice mills subject to. the modification 
that any reference to the commencement 
of this Act in those provisions shall, in 
their . application to such rice hullers, 
.. be construed as a reference to the cam- 


mencement of the Rice-Milling Indusiry, 


(Regulation) Amendment Act, 1968”. 

6. Section 5 requires permits to be 
taken for a new or defunct rice mill end 
sub-sections (4) and (5) which run thus: 
, (4) Before granting any permit wn- 
der sub-section (3) the Central Govern~ 
ment shall cause a full and complete in- 
vestigation to be made in the prescribed 
manner in respect of the application and 
shall have due regard to— 

(a) the number of rice mills pratik 
in the locality; 

(b) the Bye of paddy in 
locality; 

(c) the availability of power and weter 
supply for the’ rice mill in respect of 
which a permit is applied for; 

(d) whether the rice mill in respect of 
which a permit is applied for will be of 
the huller type, sheller type or combin-~ 
ed sheller-huller type; 

(e) whether the functioning of the rice 
mill in respect of which a permit is ap- 
plied for would cause substantial unem- 
ployment in the locality; 

(f) such other ‘particulara as may be 
prescribed, 


zhe 


(5) (a) In granting a permit under 
this section (whether for the establish- 
ment of a. new rice mill or for re-com- 
mencing rice-milling operation in a de- 
funct rice mill), the Central Sovermnent 
shells give preference—_. ` 


' (i) to a Government company or a esr- 
poration owned or controlled by the 
Government over every other applicant; 


(ii) to a farmers’ co-operative. society 
over every other applicant, not being .a 
Government Company or a corporat.on 
owned or controlled, by the. Government. 
Notwithstanding that such other appli- 
cant has applied for the grant . of a pr- 


Chandrakant Saha v, Union of India- (Fazal Ali J.) 


[Prs, 5-6] S.C. 317 


mit for.re-commencing rice-milling ope- 
ration in a defunct rice mill, 

(b) Subject to the provisions of cl, (a) 
in granting a permit under this section, 
the Central Government shall give pre- 
ference to a defunct rice mill over a new 
rice mill”. f 


lay down the various ‘factors and condi- 
tions which the licensing authority has 
to consider before granting permit, Sub- 
section (6) provides that a permit shall 
be valid for the periods specified therein 
or for such period as the Central Gov- 
ernment may extend, The relevant por- 
tion of Section 6 runs thus:— 


“6 (1) Any owner of an existing rice 
mill or of a rice mill in respect of which 
a permit granted under Section 5 is 
effective may make an application to the 
licensing officer for the grant of a li- 
cence for carrying on -rice-milling ope~ 
raton in the rice mill. 


2) Every application under sub-sec- 
tion (1) shall be made in the prescribed - 
form and shall contain the partiċulars 
regarding the location of the rice mill, 
the size and type thereof and such other 
particulars as may be prescribed. 


(3) On receipt of any such application 
for the grant of licence, the licensing offi- 
cer shall grant the licence on such con- 
ditions ‘including such conditions as to 


‘improvements to existing machinery, re- 


placement of existing machinery and use 
of improved methods of rice-milling, as 
may be necessary to eliminate waste, 
obtain maximum ‘production and im- 
prove quality and conditions relating to 
the polishing of rice, on payment of such 
flees and on the deposit of such sum, if 
any, as security for the performance of 
the conditions as may be prescribed”, 


This section therefore requires every 
owner of an existing rice mill to make 
an application for obtaining a licence. 
The application is to be made to a licens- 
ing officer. It may be pertinent to note 
here that once an application is filed by 
an. owner of rice mill the licensing offi- 
cer has: no discretion in the matter but 
has a mandatory duty to grant a licence 
as will appear from the. word ‘shall’ 
which follows licensing officer, Sub-sec- 
tion (4) again lays down the period. of 
licence etc, Section .7 provides the ground 
on which the licensing officer can re- 
voke or suspend the licence after giving 
the licencee an opportunity of showing 
cause against the. action proposed to be 
taken, This section runs thus:— . : P 
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"7 (1) If the licensing officer is. satis- 
fied, either on a reference made to him 
in this behalf or otherwise, that,—» 

(a) a licence granted under Section 6 
has been obtained by misrepresentation 
as to an’ essential ‘fact, or : 


(b) the holder of licence has, without 

reasonable cause, failed to. comply with 
the conditions . subject 
licence has been granted or has contra- 
vened any of the provisions of this Act 
or the rules made thereunder, 
. then without prejudice to any other 
penalty to which the holder of licence 
may be liable under this Act, the licens- 
ing officer may, after giving the holder 
of the licence an opportunity of showing 
cause, revoke or suspend the licence or 
forfeit the sum, if any, or any portion 
‘thereof deposited as security for the due 
performance of the conditions subject to 
which the licence has been granted.”, 


` Thus the provisions contain sufficient 
guidelines and do not amount to exer- 
cise of an arbitrary power, 


7. As the Amending Act 29 of 1968 
had made vital and substantial changes 
in the Act of 1958 by bringing the rice 
hullers also within the domain of the 
Act, we might like to consider some of 
the amended provisions whose constitu- 
tional validity has beén challenged on 


various grounds, To begin with, the rele-. 


vant part of the object and reasons of 
the Amending Act runs thus:— 


“First, several difficulties have been 
experienced with regard to the control 
over small hullers, These hullers are 
scattered all over the countryside far 
away from important. markets and, in 
many cases, are run -along with other. 


power-driven plants like flour, oil, and . 


_dall mills or pumping sets, etc, without 

obtaining requisite permits" or licences 
under the Act. “These ‘hullers sometimes’ 
operate clandestinely at night- ‘making 
it difficult to check their activities. It is, 
therefore, proposed to make it clear -that 
the attachment of hullers with other 
power-driven ‘units mentioned ` above 
would amount to establishment ‘of ` rice~. 
mills“and to” ‘tighten at the same time the 
penal provisions in respect of © running 
of unlicensed: hullers, Secondly, it is pos- 
sible under the Act for existing or new 
rice mills to stop rice-milling operations 


for a considerable ` periód- and thereby’ 


affect the’ ‘supply position, It ‘is, there- 
fore, proposed to provide that if’ any 
mill ceases to operate for a continuous 
period of exceeding one year, it would 
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to which . the, 


x Polishing rice 


A. L e 
become’ a' defunct rice-mill and would 
require a fresh’ permit for recommenc- 


ing -rice-milling ~.operations............+6 
Moreover, removal of bran’ popularly 
known as- polishing of rice after its re- 
covery from paddy is also proposed to 


” be covered by the term ‘milling rice’ 


which‘ at present covers recovery of rica 
from. paddy. This will check unauthoris- 
ed milling which is done in the name of 
polishing of rice.’ 


It would thus appear: that the’ rice hul- 
lers: were practically - performing the 
same functions as rice millers: but with- 
out any control having been’ exercised. 


on them, asa result of which the poor «| 


rice growers were exploited “and the 
hand-pounding industry ‘suffered, Some~ 
times the supply ae of the rice also 
suffered. 


- 8 Coming now to: the ‘merits of the 
amendments of 1968, it was‘ argued in 
the first place that the introduction of 
Section 3-A unmistakably shows that’ the 
definition in Section 3 (d) and (gg) did 
not include the rice hullers, It was also 
argued that clauses (i) and (ii) of Sec- 
tion 3 (d) must be read conjunctively and 
not disjunctively, We are however un- 
able to agree with these arguments. 
Having regard to the setting in . which 
Section 3 (d) is placed and the dominant 
object of the Amendment Act the inten- 
tion of the Legislature was to widen the 
purport and scope of the definition of 
milling -rice, If clauses, (i) and (ii) are 
read conjunctively then it will | defeat 
the very purpose of the Act. and would 

in fact become meaningless. because 
dace 6) which means recovering rice 
or. any, product’ thereof from paddy 
would include products like chura ‘ ete: 
which do not require polishing and yet 
if we have to read the two clauses con- 
junctively chura will have to be polish- 
ed.to fall within the meaning of S; 3 (d) 
which, in our opinion, could not have 
been contemplated . by the Legislature. 
Furthermore, the definition of polishing 
in S.. 3 (gg) runs thus:— 

t ‘polishing’ in relation to rice means 
the removal of bran from, the kernel of 
rice.” 


therefore includes tha. 
process of removal of bran from the ker- 
nél of rice with thé aid of power, that 

is what the rice hullers do,.In this con= 
nection," we might mention that the pro- 
cess 6f removing husk from the rice as 
defined: in Encyclopaedia Poi Vol 


.19 Page'284 which is as follows: 


1879 


“Preparation of rice: The. kernel of 
rice as it leaves the thresher is enclosed 
by the hull or husk, and is known as 
paddy or rough rice. Rough rice is. used 


for seed and feed for livestock, but most. 


of it is milled for human consumption. 
Rice is a good energy food, arid: is con- 
sumed in vast quantities in the Orient. 
In the western - hemisphere, however, 
rice is not the staple cereal food, except 
in certain Caribbean and South _ Pac-fic 
islands, A diet limited largely to - well 
milled rice renders eastern people or. a 


restricted diet liable to beri-beri,.a defi- ` 


ciency disease caused’ by a-shortage of 
essential thiamin (Vitamin. B1) and mix 
nerals, This disease, however, can be 
avoided by adding legumes, fish, fruits 
and vegetables to the -diet. Rough rice 
that is parboiled and dried prior to mil- 
ling retains more thiamin and minerals 
than untreated rice, and hence is less apt 
to cause beri-beri, It appears that in 
parboiling, the thiamin, which is large- 
ly in- the germ and bran layers of the 
kernel, diffuses into and is fixed in ' “he 
starchy endosperm, . . : 


Most of the rice is’ milled in or neat 
the areas in which iit is produced, In 
modern mills, special machines are used 
for removing ‘the hull from the’ kerr.el, 
for removing the bran layers by attri- 
tion, for polishing, for coating and ior 
grading. The object in milling is ‘to ze- 
move the hull and the bran layers.of the 
kernel with as little breakage as possi~ 
ble for the most valuable product is 
the whole kernel, Milled rice often is 
coated with glucose . 
vegetable oils, to improve its appearance. 
The by-products, bran and. polish, arè 
used as feed. for livestock, the broken 
rice for brewing, distilling, | and “he 
manufacturing of starch and rice flour. 
The hulls are used for fuel ‘or packing, 
ard the straw is used for feed, for bed- 
ding livestock,. for thatching roofs, ‘and 
for re garments, packing and ‘broom 
straws”. 


Thus, on a true interpretation 'of Sace 


tion 3 (d) clauses (i) and (ii) and, (3g) 
here can be absolutely no. doubt trat 


the section includes the operation carri- — 


ed out by the rice hullers, In view of 
this interpretation it was not necessary 
for the Legislature to have added S=c- 
ion 3-A but this was done in order 
to put the matter beyond doubt or cen- 
troversy, ` 

§, Counsel for the petitioners assailed 
these provisions of the Act on three 
grounds, viz., (1) that the Act by bringing 
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the rice hullers and: rice millers within 
the same fold seems to treat unequals as 
equals, because rice hullers cannot be 
equated. with rice millers, (2) that Sec- 
tions 5 and 6 contained uncanalised and 
unguided powers so as to bė- violative of 
Article 14 of the Constitution of India, 
and (3) that the provision compelling 
the petitioners to take licences is too 
harsh in nature and is-an unreasonable 
restriction on the right of the petitioners 


‘to carry on their business, 


10. So far as the first contention is 
concerned, it~ is absolutely without any 
substance, Having regard to the process 
in which the rice is milled or dehusked 
by machine there is not much of ‘a dif- 
ference between a rice miller and a rice 
huller. Both resort to machines driven 
by power to effectuate the result. In 
fact, a husking mill with one huller not 
only dehusks paddy but simultaneously 
polishes it by suitable adjustment of the 
blade, a function which is almost similar 
to that performed by the rice millers. 
Having regard to the object contained 
in the statement of objects and reasons 
mentioned above it cannot be said that 
there is any discrimination between the 
rice millers and the rice hullers both of 
whom are obliged to take licences before} 
conducting their .businesses, The whole 
idea is that the indigenous hand ‘pound- 
ing industry may not be wiped out by 
allowing rice hullers to take all the 
licences of -dehusking so as to render 
the hand-pounding industry completely 
nugatory. Thus, in our opinion, in the, 
first place; rice millers and rice hullers 


- constitute a separate class and secondly, 


having regard -to the nature of ‘their 
functions the: classification is reasonable, 
because (1) it is founded upon intelligi- 
ble differentia, (2) the differentia has 
rational relation to the objects sought to 
be achieved by the Act, namely, the 


- protection of the domestic hand-pounding 


industry and improvement of the quality 
of the rice and ensuring its easy and 
quick distribution, The first contention 





`- raised by the. writ pep ouets is, there- 


fore, overruled, | 


11. It was next contended that the 
provisions of the Act which insist on the 
rice hullers to take licences’ is an un- 
reasonable restriction ‘on their right to 
carry on the business. In the first place, 
the licensing provision is in public in- 
terest and is meant to carry out the 
purpose of the Act. Secondly, Sections 5 
and 6 are purely regulatory in character 
and do not amount to unreasonable re- 
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striction, It has been held by this Court 
that canalisation of export through se- 
lected licences causing elimination of 
other traders amounts to a reasonable 
restriction, In this connection, in the 
ease of Narendra Kumar v. Union of 
India, (1960) 2 SCR 375: (AIR 1960 SC 
430) this Court observed as follows (at 
p. 436 of AIR):— 

“The first evil sought to be remedied 
by the law being thus the: rise in price 
The essential subsidiary step 
therefore was to introduce a system of 

permits so that the persons acquiring 

copper could be known, A system of 
permits would also be of great help in 
ensuring that the raw material would go 
to those industries where it was needed 
most and distributed in such quantities 
to several industries in different parts 
of the country as would procure the 
greatest benefit to the general public.” 

12. To the same effect is the decision 
of this Court in the case of Daruka & 
Co. v. Union of India, (1974) 1 SCR 570: 
(AIR 1973 SC 2711) where Ray, C, J, 
speaking for the Court observed as fol- 
lows (at p. 2716):— 

“This Court in Glass Chatons case 
(1962) 1 SCR 862: (AIR 1961 SC 1514) 
held that if the scheme of canalisation 
of imports is in the interest of the gene- 
ral public the refusal of licence to out- 
siders would also be in the interest of 
the general public, The canalisation of 
import was held to be per se not an un- 
reasonable restriction in the interest of 

_the general public, 


Policies of imports or exports are fa~ 

shioned not only with reference to in- 
ternal or international trade but also 
on monetary policy, the development of 
agriculture and industries and even on 
the political policies. If the Government 
decides an economic policy that import 
or export should be by a selected chan- 
nel or through selected agencies the 
court would proceed on the assumption 
that the decision is in the interest of the 
general. public unless the contrary i3 
shown.” 
For these reasons, therefore, we are un- 
able to hold that Sections 5 and ë 
amount to unreasonable restrictions on 
the right of the petitioners to carry oD 
their trade and business, 


13. Jt was next argued that Ss, 5 
and 6 contain unguided and uncanalised 
power and suffer from the vice of ex- 
cessive delegation of powers. In the. first 
place, in view of the language of Sec- 
tion 6 with which the existing rice hul* 


wewercees 


` 2296-2311, 
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lers are concerned, the question of un- 
canalised powers being conferred on the 
licensing authority does not arise. It 
would be seen that under S. 6 (3): onca 
an application is received by the licens- 
ing officer he shall grant a licence on 
such conditions as he may impose. The 
statute does not leave any discretion in 
the licensing officer to grant or to refuse 
to grant a licence, He has a mandatory 
duty to perform and, therefore, there i9 
no question of the licensing officer hav- 
ing been conferred unrestricted or un~ 
aanalised powers under the Act, It was, 
however, submitted that although the 
grant of licence is mandatory under sub- 
section (3) of Section 6 yet this can be 
granted only if a permit has been grant- 
ed under Section 5, sub-section (6), There 
is no pleading before this Court that any 
of the petitioners was not granted per- 
mits at all, Even so, as indicated above, 
sub-section (4) of Section 5 contains as 
many as six guidelines for the grant o? 
permit, The power is to be exercised by 
such a high authority -as the Central 
Government, Furthermore, under Sec. 12 
an appeal lies against a decision of the 
licensing officer under Section 6 or Sec- 
tion 7 to an appellate officer nominated 
by the Central Government, 


14. For the reasons, given above Writ 
Petitions Nos, 1135 to 1155 and 1759 to 
1949 of 1977 are dismissed, but in the 
circumstances with costs, one set. 


15. For the reasons given in Writ 
Petitions Nos. 1135 to 1155 and 1759 to 
1949 of 1977, Writ Petitions Nos, 1544- 
1758, 1952-1991, 1993-2199, 2216-2220, 
2274-2325 of 1977, 592-607, 849-862, 1898- 
1908/78, 1597-1606/78, 955-956/77, 1222/77, 
4-176 and 2359/78, 967-1128/77, 314-591, 
901-950, 1870-1887, 2240-2294, 2367-2390, 
3063-3081/78, 1223-1526/77, 177-313, 871l- 
900, 2319-2358/78, 2326-2430/77, 1807- 
1869, 1239-1312, 1584-1592, 1737-1759, 
2312-2318, 2392-2472, 2937- 
2951, 3380-3464, 609-821, 979-1237, 1543- 
1588, 1956-2111, 2810-2936, 2986-2998, 
2953-2968/78, 2472A-2472B/78, 823, 3514- 
3574, 824-826, 975, 1617-1627, 1628-1725, 
1915-1942/78, 2366, 2610, 3088, 3576, 1313- 
1542, 2112-2203, 3131-3340, 1760-1806/78, 
2931-2234, 2235-2236, 2237-2238, 2475, 
2476, 2975-2985/78, 3465, 3466-3513/78, 
3622-3641/78, 3766, 3801 and 3786-3788/78 
are dismissed but with order as to costs, 
one set, These are the reasons for our 
orders pronounced on §-5-1978. 


Petitions dismissed. 
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V., R. KRISHNA IYER AND 
D. A. DESAI, JJ. 
Avinder Singh ete., Petitioners v, State 


of Punjab and another, Respondents. 


Writ Petns. Nos. 4038, 4147 to 4150 
etc, etc, of 1978, D/- 19-9-1978. 


(A) Constitution of India, Art, 265 — 
Imposition of tax — Double taxation mot 
prohibited. l 


There is nothing in Art, 265 from 
which one can spin out the constitutional 
vice called double taxation, If on tre 
same subject-matter the legislature 
chooses to levy: tax twice over there is 
no inherent invalidity in the fiscal ad- 
venture save where other prohibitions 
exist, , (Para 4) 


Anno: AIR Comm, Constitution of 
India (2nd Edn.), Art, 265 N. 9. 


(B) Punjab Municipal Corporation Act 
(42 of 1976), S. 90 (5) — Levy of tax en 
Indian made Foreign Liquor at flat rate 
of rupee one per bottle — Not discrimi- 
natory, (Constitution of India, Art. 14. 


In the field of taxation many complex 
factors enter the fixation and flexibility 
is necessary for the taxing authority to 
make a reasonably good job of it. May- 
be, in marginal cases where the virtual 
impact of irrationally uniform impost an 
the same subject is blaringly discrin-i- 
natory, expropriatory and beyond legis- 
lative competence, different considera- 
tions may arise; but to condemn into in- 
validity a tax because it is levied at a 
conveniently flat rate having regard to 
the commodity or service which has a 
high range of prices and the minimal 
effect on the overall price, its easy 
means of collection and a variety f 
other pragmatic variables, is an absur- 
dity, especially because in fiscal matters 
large liberality must be extended to the 
Government having regard to the plura- 
lity of criteria which have to go into 
the fiscal success of the measure. Of 
course, despite this forensic generosi-y 
if there is patent discrimination in the 
sense of treating dissimilar things simi- 
larly or vice versa, the court may treat 
the tax as suspect and ‘scrutinise iss - 
vires more closely, In the present cas, 
intoxicating liquids falling in the well- 
known category of foreign liquors form 
one class and a flat minimal rate ef 
Re, 1 per bottle has no constitutional 
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stigma of inequality. As excisable arti 
cles go, foreign liquor is a distinct cate~ 
gory and absence of micro-classification 
within the broad genus does not attract 
the argument of inequality. Likewise, 
picking and choosing within limits is 
inevitable in taxation, AIR 1961 SC 552; 
AIR 1962 SC 1733 and AIR 1964 SC 1729, 
Rel, on, (Para 5) 


Anno: AIR Comm. Const, of India (2nd 
Edn.), Art, 14 N. 27. 
. (C) Punjab Municipal Corporation Act 
(42 of 1976), S. 90 (4) and (5) —— Powers 
under -— Exercise of by State Govern- 
ment — ‘Not .already imposed’, meaning 
of, . 


The power under S, 90 (4) is permis- 
sible only if the tax is new and not al- 
ready imposed, S, 90 occurs in Chapter 
VIII headed ‘Taxation’, That section pri- 
marily empowers municipal corporations 
to levy taxes. S. 90 (1) specifies a num- 
ber of items many of which are taxed 
also at State level, eg, lands, vehicles. 
S. 90 (2) is so widely worded that many 
taxes covered by it would already have 
been occupied field at the State or even 
Central level. The municipal body may 
not have any index of.taxes already im-- 
posed by other bodies and they are many. 
S. 90 would then be a precarious power, 
often an exercise in futility and fre-- 
quently a litigative trap, No, That is not 
the meaning of the prohibition ‘not al- 
ready imposed’, The Government exer- 
cises the power of the corporation un-. 
der S, 90 (5) and cannot enter what is 
forbidden ground for the latter, And 
what is forbidden is that the municipal 
body shall not repeat the same tax, if 
it has imposed that. tax earlier under 
that Act. The injunction is plain and is 
confined to repetition of those taxes 
which the municipality has already im- 
posed, If the Corporation has not al- 
ready imposed the tax proposed, the em- 
bargo is absent, (Para 7) 


As the Municipal Corporation has not 
already taxed foreign liquor under the 
Act, the levy of tax by the State Gov- 
ernment on Indian made foreign liquor 
at the rate of rupee one per bottle can- 
not be said to be in breach of S, 90 (4). 

(Para 7) 


(D) Punjab Municipal Corporation Act . 
(42. of 1976), S. 90 — Constitutional vali- 
dity — Whether suffers from vice of ex- 
cessive delegation of legislative powers 
Abdication of legislative powers 
Powers of taxation — Delegation to Cor- 
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poration — Whether arbitrary or. unrea- 
sonable, (Constitution of India, Arts, 245, 
14, 19). 


The legislature cannot self-efface its 
personality and make over, in terms ple- 
nary, the essential legislative functions. 
The legislature is responsible and res- 
ponsive to the people and its represen- 
tatives, the delegate may not be and 
that is why excessive delegation and 
legislative hara kiri have been frowned 
upon by constitutional law. This is a 
trite proposition but the complexities of 
modern administration are so bafflingly 
intricate and bristle with details, urgen- 
cies, difficulties and need for flexibility 
that our massive legislatures may not 
get off to a start if they must directly 
and comprehensively handle legislative 
business in all their plenitude, prolifera- 
tion and particularisation. Delegation of 
some part of legislative power becomes 
a compulsive necessity for viability. 
Thus, the second constitutional rule that 
is the essentials of legislative functions 
shall not be delegated but the inessen- 
tials, however numerous and significant 
they be, may well be made over to ap- 
propriate agencies, Of course, every 
delegate is subject to the authority and 
control of the principal and exercise of 
delegated power can always be directed, 
corrected or cancelled by the principal. 
Therefore, the third principle emerges 
that even if there be delegation, parlia- 
mentary control over delegated legisla- 
tion should be a living continuity as a 
constitutional necessity. Within these 
triple principles, Operation Delegation is 
at once expedient, exigent and even es- 
sential if the legislative process is not 
to get stuck up or bogged down or 
come to a grinding halt with a few com- 
plicated bills, AIR 1967 SC 1895, Rel. 
on. (Para 10) 


Taxation is exaction and even expro~ 
priation and, therefore, the right to pro- 
perty is in peril when a fiscal measure is 
afoot. Article 19 comes into play when 
law is made for purposes of taxation 
and that law must comply with Part 
HI. Arbitrariness must be excluded in 
the law, for, if power is arbitrary it is 
potential inequality and Art. 14 is fatal- 
ly allergic to inequality before the law. 


(Para 11) 
Section 90 (1) sets out certain items 
for taxation by the corporation. The 


taxes so levied are to be utilised for 
the purposes of the Act, Therefore, 
there is a clear directive contained in 
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‘eal policy of S. 90 is manifest, 
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the provision about the purpose and li-. 
mit of the tax. Moreover, the items on 
which taxes may be imposed are also 
specified, Thus, the legislature has fixed . 
the purpose of the taxation, the ob- 
jects of the taxation and the limits of 
the taxation. In short, S. 90 (1) isa 
text-book illustration of valid delegation 
by the legislature, (Case law discussed). 
(Para 13) 
Section 90 contains a severe restriction 
that the taxation leviable by the cor~ 
poration, or by the Government acting 
for the corporation, shall be geared 
wholly to the goals of the Act. The fis- 
No tax 
under guise of S., 90 (2) can be charged 
if the purposes of the Act do not require 
or sanction it. The expression ‘purposes 
of this Act” is pregnant with meaning. 
It sets a ceiling on the total quantum 
that may be collected, It canalises the 
objects for which the fiscal levies may 
be spent, It brings into focus the func~ 
tions, obligatory or optional, of the 
municipal bodies and the raising of re- 
sources necessary for discharging those 
functions — nothing more, nothing else. 
(Para 17) 


Thus none of the canons governing 
delegation of legislative power have 
been breached in the present case. 
There is control by the legislature over 
Government in its supervision of muni- 
cipal administration and, therefore, de- 
legated legislation cannot be said to be 
uncontrolled or unchecked by the dele- 
gator. (Paras 24, 25, 39, 52) 
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Edn.), Art, 14, N. 17, Art. 19, N. 20, Arti- 
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KRISHNA IYER, J. :— This heavy 
bunch of writ petitions impeaching ~he 
validity of a tax on foreign liquor raises 
a few familiar legal riddles. A rugee 
per bottle sold within every municipal 
town or city is the impugned levy, meant, 
according to the Punjab Government, to 
serve the twin purposes of replenishing 
the resources of municipal bodies re- 
duced by house tax exemptions and of 
weaning drinkers from overly consum~ 
ing foreign liquor as 
gesture, To pick the pocket of every 
spirituous bibber of the higher brackets 
by a tiny tax may be but a feeble 
homage to Art, 47 of the Constitutien, 
and to finance welfare projects with this 
tainted tax may be queer Gandhiana. 
The will to enforce ‘dry’ sobriety in 
society and to abolish massive hunsan 
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a prohibitionist ~ 
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squalour by fleecing the fat few, is made 
of sterner ‘stuff, maybe. But matters 
of means and ends, of policy and mora- 


lity, are largely for the legislature and . 


validity is the province of the court. 
We let slip the observation only because, 
from a certain angle, these dual grounds 
make odd companions and add to the 
credibility gap, . although our focus is 
solely on the legality of the levy, 


2. It is better to begin with the story 
of the tax under challenge, The peti- 
tioners are all licensees to trade in 
foreign liquor including Indian made 
foreign liquor. They are either whole- 
salers or retailers and pay excise duty 
and other fees and taxes including sales 
tax under the general sales tax law 
which imposes a levy of 10 per cent. on 
sales of foreign liquor, There are also 
octroi levies of 10 per cent. and educa- 
tional tax of 2 per cent. and these add 
up to a considerable burden; but the 
commodity taxed is foreign liquor, In- 
dian made or other, whose consumer us- 
ually belongs to the well-to-do sector. 


3. The municipalities of Punjab are 
governed by two enactments, The numer- 
ous little ones are statutory bodies creat- 
ed and controlled by the Punjab Munici- 
pal Act, 1911 and the few large ones 
by the Punjab Municipal Corporation 
Act, 1976 (the Act, for brevity, here- 
after), For our purposes, the provisions 
run on identical terms and so we will 
take up the latter statute which compres- 
ses into one section a plurality of sec- 
tions in the former, and set out the com- 
mon scheme to study the critical issues 
raised, Arguments have been addressed 
only on this basis, 

4, The immediate facts which have 
launched the litigative rocket need to 
be narrated now to get a hang of the 
core questions in their correct perspec- 
tive. The State of Punjab, in April 
1977, under its statutory power (Sec, 90 
(4)) required the various municipal bo- 
dies in the State to impose a tax on the 
sale et al, of foreign liquor at the rate 
of Re, i/- per bottle with effect’ from 
May 20, 1977, The municipal authorities 
having tarried too long or totally failed 
to take action pursuant to this direc- 
tive, the State directly entered the fis- 
cal arena and issued a Notification under 
S. 90 (5) dated May 31, 1977, which 
reads thus : 


“Whereas the Government of Punjab, 
in exercise of the powers conferred by 
sub-sec, (4) of S. 90 of the Punjab Muni- 
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cipal Corporation Act, 1063-A-DSLG-77/ 
12170, dated 1ith April 1977, required of 
the Municipal Corporation of Ludhiana 
in Punjab to impose tax on the sale of 
“Indian made Foreign Liquor” at the rate 
of rupee one per bottle, by the 20th 
May, 1977. 


2. And whereas, the Municipal Corpo- 
ration of Ludhiana has failed to carry 
out the aforesaid order of the Punjab 
Government within the stipulated period, 

3, NOW, therefore, in exercise of the 
powers conferred by sub-sec, (5) of Sec- 
tion 90 of the Punjab Municipal Corpo- 
ration Act, 1976, the President of India 
is pleased to impose/modify the tax on 
the sale of “Indian made Foreign Li- 
quor” within the Municipal Corporation 
of Ludhiana at the rate of rupee ona 
per bottle. The tax shall come into forc@ 
with effect from ist June, 1977, 


L. S. BINDRA 


Joint Secretary to Govt, Punjab 

Local Government Department” 
This notification, issued under S, 90 (5) 
read with S, 90 (2) (b) of the Act, was 
later modified marginally but survives 
substantially. The petitioners (licensees) 
challenge its vires both as contrary to 
the statutory provision (S. 90) and as 
violative of the Constitution, The triple 
shapes of the fatal constitutional patho~ 
logy are that (a) S. 90 (2) (b) of the Act 
suffers from the vice of excessive delega- 
tion or legislative abdication; (b) there 
are: no guidelines for the exercise of the 
vagariously wide fiscal power of the 
corporation or Government which make 
jt too unreasonable to be salvaged by 
Art. 19 (5) and too arbitrary to be 
‘equal’ under Art, 14; and (c) the order 
itself is vitiated by multiple infirmities. 
The principal invalidatory -charge, based 


on the Act, is that S, 90 (4) interdicts 
any tax ‘already imposed’, The present 


tax is on sales and there is, under tha 
general sales tax law, already a like 
levy on sales of foreign liquor in the 
State, and so the second fiscal venture is 
beyond Government’s power. We have 
to consider these grounds of attack on 
the notification which are the emphati¢ 
submissions of Shri Tarkunde who. led 
the arguments. There are more subsi< 
diary submissions urged by other coun-~ 
sel on a lower key, though, but we have 
to deal with them too in due course. 
Briefly, they are (a) that in picking out 
for taxation, from the broad spectrum 
of luxury goods or intoxicants, foreign 
liquor alone, discrimination has been 
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practised, (b). that even assuming that 
Government can exercise the power of 
the municipal body, it may not do so 
without adhering to the procedural fair- 
ness implied in the Explanation Sec- 
tion 90 (2) applicable to municipal bodies 
and (c) that unequals are being treated 
equally because the tax of Re, 1/- per 
bottle at a flat rate disregards germane 
considerations like the price of the li- 
quor or the degree of alcoholic content. 
A feeble plea that the tax is bad be- 
cause of the vice of double taxation and 
is unreasonable because there are heavy 
prior levies was also voiced, Some of 
these contentions hardly merit conside- 
ration, but have been mentioned out of 
courtesy to counsel, The last one, for 
instance, deserves the least attention. . 
There is nothing in Art, 265 of the Con- 
stitution from which one can spin out 
the constitutional vice called double 
taxation. (Bad economics may be good 
law and vice versa), Dealing with a 
somewhat similar argument, the Bombay 
High Court gave short shrift to it in 
Western India Theatres, AIR 1954 Bom 
261, Some undeserving contentions die 
hard, rather survive after death, The 
only epitaph we may inscribe is: Rest 
in peace and don’t be re-born! If on the 
same subject-matter the legislature 
chooses to levy tax twice over there is 
no inherent invalidity in the fiscal ad- 
venture save where other prohibitions 
exist, 


5. Likewise, the plea that a flat rate 
of Re, 1/- per bottle, be it brandy or 
other stronger beverage or be it Rs. 50/- 
or 500/- per bottle, cannot be seriously 
pressed. In the field of taxation many 
complex factors enter the fixation and 
flexibility is necessary for the taxing 
authority to make a reasonably good job 
of it, Moopil Nair’s case (1961) 3 SCR 
77 : (ATR 1961 SC 552) does not discre- 
dit as unconstitutional anathema all flat 
rates of taxation. Maybe, in marginal 
cases where the virtual impact of irra- 
tionally uniform impost on the same 
subject is glaringly discriminatory, ex~ 
propriatory and beyond legislative com~ 
petence, different considerations may 
arise; but to condemn into invalidity a 
tax because it is levied at a conveniently 
flat rate having regard ta the com 
modity or service which has a high range 
of prices and the minimal effect on the 
overall price, its easy means of collec- 
tion and a variety of other pragmatic 
variables, is an absurdity, -especially 
because in fiscal matters large liberality 


1979 
must be extended to the Government 
having regard to the plurality of 


criteria which have to go into the fiscal 
success of the measure, Of course, de- 
spite this forensic generosity, if there is 
patent discrimination in the sense al 
treating dissimilar things similarly or 
vice versa, the court may treat the tax 
as suspect and scrutinise its vires mor? 
closely, In the present case, intoxicat- 
ing liquids falling in the wellknown 
category of foreign liquors. form on3 
class and a flat minimal rate of Re. 1/~ 
per bottle has no constitutional stigma of 
inequality. It is so easy to conceive of 
innumerable taxes imposed in this man- 
ner in the daily governance of the countr7 
that illustrations are unnecessary, As 
excisable articles go, foreign liquor is 3 
distinct category and absence of micro- 
classification within the broad genus 
does not attract the argument of inequa- 
lity. Likewise, picking and choosing 
within limits is inevitable in taxation. 
The correct law is found in East India 
Tobacco Co, (1963) 1 SCR 404 at p, 40E: 
(AIR 1962 SC 1733 at pp, 1734-35.) 


"It is not in dispute that taxation 
laws must also pass the test of Art, 14. 
That has been laid down recently by 
this Court in Moopil Nair v. The Stata 
of Kerala, But in deciding whether a 
taxation law is discriminatory or not it 
is necessary to bear in mind that tha 
State has a wide discretion in selecting 
the persons or objects it will tax, and 
that a statute is not open to attack on 
the ground that it taxes some persons 
or objects and not others, It is only 
when within the range of its selectior, 
the law operates unequally, and that 
cannot be justified on the basis of any 
valid classification, that it would ba 
violative of Art,.14, The following state~ 
ment of the law in Willis on “Constitu- 
tional Law” page 587, would correctl7 
represent the position with reference to 
taxing statutes under our Constitution:—~ 





“A State does not have to tax every- 
thing in order to tax something. It is 
allowed to pick and choose districts, ob- 
jects, persons, methods and even rates 
for taxation if it does so reasonably...... 
The Supreme Court has been practical 
and has permitted a very wide latituds 
in classification for taxation.” 


(See also Abdul Shakoor & Co, casa 
(1964) 8 SCR 217 at p. 230: (AIR 1964 
SC 1729 at pp. 1734-35)), The foreign li- 
quor levy does not fail on this score, 
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6 Shri-Yogeswar Prasad urged that 
5. 90 (2) obligated the municipal body 
to offer an’ opportunity to the residents 
of ‘the city to file objections to the tax 
proposed and consider them before fina- 
lising the impost. This fair procedure 
must attach to the exercise of the 
power even under S., 90 (5); and = since 
that has not been done the impugned 
notification must fail. It is clear from 
S. 90 that the scheme is that if the 
municipal corporation wishes to impose 
a tax under S, 90 (2) it must go through 
the due process indicated in the Provisa 
and secure Government’s approval, But 
if Government is to exercise its power 
under S., 90 (5) no such procedural fet- 
ter is found in the Section, Maybe, that 
power is different from procedure for 
its exercise; but unless the statute in- 
sists, it is impossible for the court to 
imply invitation of objections and consi~ 
deration thereof from the residents, For 
this simple reason, there is no merit in 
the submission. Whether the failure to 
hear before fixing a tax has a lethal ef- 
fect upon the fiscal power of the Gov- 
ernment under S. 90 (5) .also is of little 
moment although urged by the same 
counsel, Maybe, it is desirable that the 
State acquaints itself with the actual 
sentiments of the denizens of the local 
area before imposing tax on them, But 
it is not inherent in the constitutional 
requirements for the exercise of the 
State’s power of taxation that objections 
should be called for and considered, ‘No 
taxation without representation’ is a slo- 
gan with a different dimension and has 
nothing to do with a levy by a govern- 
ment controlled by an elected legislature 


- exercising its power of taxation, We are 


unable to accede to the contention that 
representations from the residents not 
having been invited the taxation notifi- 
cation is bad in law.. What is whole~ 
some is different from what is impera- 
tive, 


6A, Indeed, we are left with the two 
major arguments addressed by Shri Tar- 
kunde and echoed or endorsed by other 
counsel. Even here, we may dispose of 


‘the submission based on the wording in 


S. 90 (4), namely, that taxing power un- 
der section can be exercised in respect 
of a particular impost only if that spe- 
cies of tax is “not already imposed.” — 


7 The power under S, 90 (4) is per- 
missible only if the tax is new and not 
already imposed, The petitioner’s argu- 


. ment is that the tax is on sales and is 
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clearly a sales tax, There is already a 
sales tax on foreign liquor at the rate 
of 10 per cent. under the Punjab Gene- 
ral Sales Tax Act, 1948. So the present 
rupee tax is a second round in breach 
of the forbiddence in S. 90 (4), Simple 
enough, if the expression ‘not already 
imposed’ in S, 90 (4) is a ban on further 
tax whatever the statute; but if the 
taboo is not on the typology of the tax 
but limited to the specific statute the 
contention is specious, And it takes lit- 
tle reflection to hold the latter to be 
the correct view. We must remember 
the statutory setting and the placement 
of the provision, S. 90 occurs in Chapter 
VIII headed ‘Taxation.’ That Section 
primarily empowers municipal corpora- 
tions to levy taxes. S., 90 (1) specifies 
a number of items many of which are 
taxed also at State level, e.g, lands, 
vehicles, Section 90 (2) is so widely 
worded that many taxes covered by it 
would already have been occupied field 
at the State or even Central level, The 
municipal body may not have any index 
of taxes already imposed by other bo- 
dies and they are many. Sec, 90 would 
then be a precarious power, often an 
exercise in futility and frequently a liti- 
gative trap. No, That is not the meaning 
of the prohibition ‘not already imposed’. 
The Government exercises the power of 
the corporation under S, 90 (5) and can- 
not enter what is forbidden ground for 
the latter. And what is forbidden - is 
that the municipal body shall not repeat 
the same tax, if it has imposed that tax 
earlier under that Act. The injunction 
is plain and is confined to repetition of 
those taxes which the municipality has 
already imposed, If the Corporation has 
not already imposed the tex proposed, 
the embargo is absent, It is of no mo- 
ment that some other body, including 
the State Legislature, has already en- 
tered the field. The question is: has the 
municipal committee or corporation, un- 
der this Act, already exacted a similar 
tax? If it has, the second exercise is 
anathema, Nobody has a case that the 
corporation has earlier taxed foreign li- 
quor under this Act. Therefore, the sub- 
mission has no substance and we reject 
it. i 


8. The sole surviving ground of in- 
validation pressed by the petitioners 
which deserves serious examination is 
what we have outlined right at the out- 
set, viz., that on the face of S, 90 (2), 
(8), (4) and ` (5) read together, unconsti- 
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tutionality is writ large, in the sense of 
naked and uncanalised power with every 
essential legislative function surrendered 
to the humour and hubris of the: State 
Executive, 


9. If this charge be true the consequ- 
ence is in no doubt. The vice of unrea- 
sonableness and arbitrariness are mani- 
festations of the same vice as has been 
pointed out in P. N. Kaushal ete, W. P. 
No, 4021 ete, of 1978, D/- 16-2-1978 (re- 
ported in AIR 1978 SC 1457), 


10. An examination of excessive de- 
legation of legislative power takes us to 
the scheme of the Act and insight into 
the dynamics of municipal administra- 
tion, Certain fundamentals must be re- 
membered in this context and then the 
text of the provision understood in the 
constitutional perspective. The Founding 
Document of the nation has created the 
three great instrumentalities and en- 
trusted them with certain basic powers 
— legislative, judicative and executive. 
Abdication of these powers by the con- 
cerned instrumentalities, it is axiomatic, 
amounts to betrayal of the Constitution 
itself and it is intolerable in law. This 
means that the legislature cannot self- 
efface its personality and make over, in 
terms plenary, the essential legislative 
functions, ‘The legislature is responsible 
and responsive to the people and its re- 
presentatives, the delegate may not be 
and that is why excessive delegation and 
legislative hara kiri have been frowned 
upon by constitutional law. This is a 
trite proposition but the complexities of 
modern administration are so bafflingly 
intricate and bristle with details, urgen- 
cies, difficulties and need for flexibility 
that our massive legislatures may not 
get off to a start if they must directly 
and comprehensively handle legislative 
business in all their plenitude, prolifera- 
tion and particularisation. Delegation of 
some part of legislative power becomes 
a compulsive necessity for viability. If 
the 500-odd parliamentarians are to fo- 
cus on every minuscule of legislative de- 
tail leaving nothing to subordinate agen- 
cies the annual output may be both un- 
satisfactory and, negligible. The Law- 
making is not a turnkey project, ready- 
made in all detail and once this situa- 
tion is grasped the dynamics of delega- 
tion easily follows, Thus, we reach the 
second constitutional rule that the es- 
sentials of legislative functions shall not 
be delegated but the inessentials, how- 
ever numerous and significant they be, 
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may well be made over to appropriate 
agencies, Of course, every delegate is 
subject: to the authority and control f 
the principal and exercise of delegated 
power can always be directed, corrected 
or cancelled by the principal. Therefore, 
the third principle emerges that even if 
there be delegation, parliamentary con~ 
trol over delegated legislation should be 
a living continuity as a constitutional n2- 
cessity. Within these triple principles, 
Operation Delegation is at once expeci- 
ent, exigent and even essential if the 
legislative process is not to get stuck 
up or bogged down or come to a grini- 
ing halt with a few complicated bils. 
Tt is apt to excerpt here an oft-quoted 
observation from Vasantlal Maganbhai 
Sanjanwala (AIR 1961 SC 4) affirmed in 
Devi Das Gopal Krishnan (1967) 3 SCR 
557 at p. 565 : (AIR 1967 SC 1895 at 
p. 1901): 


“The Constitution confers a power and 
imposes a duty on the legislature to 
make laws, The essential legislative 
function is the determination of the 
legislative policy and its formulation as 
a rule of conduct, Obviously it cannot 
abdicate its functions in favour of an- 
ether, But in view of the multifarious 
activities of a welfare State, it cannot 
presumably work out all the details to 
suit the varying aspects of a complex 
situation, It must necessarily delegate 
the working out of details to the exec- 
tive or any other agency, But there is 
a danger inherent in such a process Df 
delegation, An overburdened legislature 
or one controlled by a powerful exec- 
tive may unduly overstep the limits of 
delegation. It may not lay down any 
policy at all; it may declare its policy 
in vague and gerieral terms; it may not 
set down any standard for the guidance 
of the executive; it may confer an arki- 
trary power on the executive to change 
or modify the policy laid’ down by it 
without reserving for itself any control 
over subordinate legislation, This self 
effacement of legislative power in faw- 
our of another agency either in whale 
or in part is beyond the permissible 
limits of delegation. It is for a Court 
to hold on a fair, generous and liberal 
construction of an impugned statuce 
whether the legislature exceeded such 
limits, But the said liberal constructicn 
should not be carried by the Courts io 
the extent of always trying to discovar 
a dormant or latent legislative policy to 
sustain an arbitrary power conferred en 
executive authorities, It is the duty of 
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the Court to strike down without any 
hesitation any arbitrary power conferred 
on the executive by the legislature.” 


31. Such being the basics, accepted 
by precedential profusion of this Court, 
we have to examine whether any 
essential legislative function has been 
transplanted into the hands of Govern- 
ment or corporation by the Act, whether 
the delegation itself is an entrustment 
of overbroad power, so unguided that the 
delegate may run amok and do what 
is arbitrary, unreasonable and violative 
of Arts. 14 and 19 of the Constitution. 
Taxation is exaction and even expropria- 
tion and, therefore, the right to property 
is in peril when a fiscal measure is afoot. 
Article 19 comes into play when law is 
made for purposes of taxation and that 
law must comply with Part III, Arbi- 
trariness must be excluded in the law,|_ 
for, if power is arbitrary it is potential 
inequality and Art, 14 is fatally allergic 
to inequality before the law, 


12. These generalities take us to the 
particularities of the present case, Shri 
Tarkunde turned the forensic fusillada 
on the total absence of guidance and re- 
gulation anywhere in the statute, ex- 
pressly or implicitly, and on a true con- 
struction, according to him, a blanket 
power’ has been vested by S. 90 on the 
corporation and, indubitably, on ` the 
Government, 


13. The jurisprudence of delegation of 
legislative power, as earlier mentioned, 
has been the subject-matter of this 
Court’s pronouncements, In the absence 
of the rate of taxation being indicated 


-by the Legislature, Shri Tarkunde and 
other counsel appearing on either side 
drew our attention to Liberty Cinema, 


(1965) 2 SCR 477: (AIR 1965 SC 1107) 
the land-mark case on the point, The 
later decisions have affirmed the princis 

ple in Liberty Cinema, But before wa ~ 
enter into a fuller discussion we may 
concretize the specific contention urged 
by counsel for the petitioners, Sec. 90 (1) 
sets out certain items for taxation by 
the corporation. The taxes so levied are 
to be utilised for the purposes of the 
Act, ‘Therefore, there is a clear direc- 
tive contained in the provision about 
the purpose and limit of the tax, What 
is needed for the purposes of the Act by 
way of financial resources may be levi- 
ed by the corporation, Beyond that, no. 
If the corporation has a fancy for spend- 
ing money on purposes unconnected with 








328 S.C, [Prs, 13-18] Avinder Singh v. State of Punjab (K. Iyer J.) 


the Act and seeks to levy a tax for the 
fulfilment of such extra-statutory ob- 
jects the misadventure must fail. More- 
over, the items on which taxes may be 
imposed are also specified. Thus, the 
legislature has fixed the purpose of the 
taxation, the objects of the taxation and 
the limits of the taxation. In short, Sec- 
tion 90 (1) is a text-book illustration of 
valid delegation by the legislature, 


14. The offending area is approached 
as we move down to sub-sec, (2) (b) 
which enables the corporation “to levy 
any other tax which the State Legisla~ 
ture has power to impose under the 
Constitution.” The fiscal area is obvi- 
ously spacious and so the question di- 
rectly arises whether this over-broad 
provision accords with or exceeds the 
principles of delegation. Sub-s, (3) leaves 
the rates of levy to be specified by the 
Government and the legislature, argue 
petitioners’ counsel, has given no indica- 
tion of the minima or the maxima of 
such rates, Can such non-fixation of at 
least the maximum rate of taxation be 
upheld or does it enable the delegate to 
usurp the essential functions of the 
legislature? When we proceed further to 
sub-s, (5), the Government is clothed 
with the power to notify the tax which 
the corporation shall levy and, in exer- 
cising this power, not even the whole- 
some obligation of receiving representa- 
tions and considering objections, contain- 
ed in the Proviso to S. 90 (2), is present. 
Can such untrammelled power, liberated 
from local pressures and intimate ap- 
preciation of municipal needs, be sanc- 
tioned as within the deligable ambit? 
These. are the substantial grounds of at- 
tack which we have to consider present- 


ly. 


15. Back to the Liberty. Cinema case © 


(AIR 1965 SC 1107), Sarkar J, who spoke 
for the majority overruled the conten- 
tion that the levy in question was a fee 
and held that it was a tax and address- 
ed himself to the question of excessive 
delegation of legislative functions to the 
municipal corporation “because it left it 
entirely to the latter to fix. the amount 
of the tax and provided no guidance for 


that purpose,” 


16. While what constitutes an essen- 
tial feature cannot be delineated in de- 
tail it certainly cannot include a change 
of policy. The legisiature is the master 
of legislative policy and if the delegate 
is free to switch policy it may be usur- 
pation of legislative power itself, So we 
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have to investigate whether the policy 
of legislation has been indicated suffici- 
ently or even change of policy has been 
left to the sweet will and pleasure of 
the delegate in this case, 


17. We are clearly of the view that 
there is fixation of the policy of the 
legislation in the matter of taxation, as 
a close study of S, 90 reveals; and ex- 
ceeding that policy will invalidate the 
action of the delegate, What is that po- 
licy? The levy of the taxes shall be 
only for the purposes of the Act. Diver~ 
sion for other purposes is illegal, Exac- 
tions beyond the requirements for the 
fulfilment of the purposes of the Act are 
also invalid, Like in S, 90 (1), Section 
90 (2) also contains the words of limita- 
tion ‘for the purposes of this Act’ and 
that limiting factor governs sub-ss, (3), 
(4) and (5), Sub-section (3) vests noth- 
ing new beyond sub-ss, (1) and (2). Sub- 
section (4) does not authorise the gov- 
ernment to direct the corporation to im~ 
pose any tax falling outside sub-sec. (1) . 
or sub-sec, (2), Sub-see, (5) also is sub- 
ject to a similar circumscription because 
the Government cannot issue an order 
to impose a tax outside the limitation of 
sub-s, (1) or sub-s, (2), Thus, the im- 
pugned provision contains a severe res- 
triction that the taxation leviable by the 
corporation, or by the Govt, acting for 
the corporation, shall be geared wholly 
to the goals of the Act. The fiscal po- 
licy of S. 90 is manifest, No tax under 
guise of S. 90 (2) (b) can be charged if 
the purposes of the Act do not require 
or sanction it. The expression ‘purposes 
of this Act” is pregnant with meaning. 
It sets a ceiling on the total quantum 
that may be collected, It canalises the 
objects for which the fiscal levies may 
be spent. It brings into focus the func- 
tions, obligatory or optional; of the 
municipal bodies and the raising of re-| 
sources necessary for discharging those 
functions — nothing more, nothing else. 


18. In Liberty Cinema (AIR 1965 SC 
1107) it was contended that the rate of 
tax was an essential feature of legisla- 
tion and if the power to fix it were 
abandoned it amounted to abdication of 
legislative power. After an exhaustive 
examination of the judgments of this 
Court, Sarkar, J. reached the conclusion 
that there was clear authority “that the 
fixing of rates may be left to the non- 
legislative body.” The matter does not 
end here, since the delegate may under 
guise of this freedom tyrannise and 
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exact exorbitant sums which the legisla- 
ture would hardly have intended, If this 
possibility exists and there is no guide- 
line given to the non-legislative body in 
the matter of fixation of rates, the re- 
sult may be a frustration of the legisla- 
tive object itself. For this reason, -he 
Court in the Liberty Cinema case (1965) 
2 SCR 477 : (AIR 1965 SC 1107 observ- 
ed as axiomatic (at pp. 493-94 of SCR): 
(at p. 1118 of ATR): 


“No doubt when the power to fix 
rates of taxes is left to another body, 
the legislature must provide guidance 
for such fixation, The question then is, 
was such guidance provided in the Act? 
We first wish to observe that the vali- 
dity of the guidance cannot be tested by 
a rigid uniform rule; that must depend 
on the object of the Act giving power 
to fix. the rate, It is said that the dele- 
gation of power to fix the rates of taxes 
authorised for meeting the needs of -he 
delegate to be valid, must provide ~he 
maximum rate that can be fixed, or lay 
down rules indicating that maximum. 


We are unable to see how the specifiza~ 


tion of the maximum rate supplies ny 
guidance as to how the amount of “he 
tax which no doubt has to be below 
the maximum, is to be fixed. Provis.on 
for such maximum only sets out a limit 
of the rate to be imposed and a limit is 
only a limit and not a guidance, 


Tt seems to us that there are varieus 
decisions of this Court which support 
the proposition that for a statutory pro- 
vision for raising revenue for the par- 


poses of the delegate, as the section now ' 


under consideration is, the needs of the 
taxing body for carrying out its fume~ 
tions under the statute for which alcne 
the taxing power was conferred on it, 
may afford sufficient guidance to meke 
the power to fix the rate of tax valid.” 


19. In the Western India Theatres 
case (AIR 1954 Bom 261) the power 
given to the corporation (of the city of 
Poona), in terms very wide, to levy “any 
other tax” came to be considered from 
the point of view of abdication of legis- 
lative function. The negation of this 
argument was based on the key words 
of limitation contained therein, namely, 
“for the purposes of the Act” and it 
was held “that this permits sufficient 
guidance for the imposition of the tar.” 


20. In Devi Das Gopal Krishnan (19€7) 
3 SCR 557 : (AIR 1967 SC 1895) this 
Court again considered a similar con- 
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tention, The crucial passage in the 
judgment of Sarkar, J. was there ex- 
tracted with approval by Subba Rao; 
€C. J. (at pp. 562-63 of SCR) : (at pages 
1899-1900 of AIR) ; 


"It (the Municipal Corporation) has to 
perform various statutory functions, It 
is often given power to decide when and 
in what manner the functions are to be 
performed, For all this it needs money 
and its needs will vary from time to time, 
with the prevailing exigencies, Its power 
to collect tax, however, is necessarily 
limited by the expenses required to dis- 
charge those functions. It has, therefore, . 
where rates have not been specified in 
the statute, to fix such rates as may be 
necessary to meet its needs, That, we 
think, would be sufficient guidance to 
make the exercise of its power to fix the . 
rates valid.” . 


21. In the Municipal Corporation. of 
Delhi case, (1968) 3 SCR 251 at pp. 268- 
270: (AIR 1968 SC 1232 at pp, 1243-44) - 


the proposition that where the 
power conferred on the corpo- 
ration was not unguided, although 
widely worded, it could not be 


said to amount to excessive delegation, 
was upheld, Delegation coupled with a 
policy direction is good, Counsel empha- 
sised that the court had made a signiñ- 
cant distinction between the local body 
with limited functions like a muncipality 
and Government: f 


“The needs of the State are unlimited 
and the purposes for which the State 
exists are also unlimited. The result of 
making delegation of a tax like sales tax 
to the State Government means a power 
to fix the tax without any limit even if 
the needs and purposes of the State are 
to be taken into account, On the other 
hand, in the case of a municipality, 
however large may be the amount re- 
quired by it for its purposes it cannot be 
unlimited, for the amount that a muni- 
cipality can spend js limited by the pur- 
poses for which it is created. A munici- 
pality cannot spend anything for any — 
purposes other than those. specified | in 
the Act which creates it, Therefore in 
the case of a municipal body, however 
large may be its needs, there is a limit 
to those needs in view of the provisions 
of the Act creating it, In such circum- 
stances there is a clear distinction be- 
tween delegating a power to fix rates of 
tax, like the. sales tax, to the State Gov- 
ernment and delegating a power to fix 
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certain local taxes for local needs to a 
municipal body, 
A review of these authorities therefore 
leads to the conclusion that so far as 
this Court is concerned the principle is 
well established that essential legislative 
function consists of the determination of 
the legislative policy and its formula- 
tion as a binding rule of conduct and 
cannot be delegated by the legislature. 
Nor is there any unlimited right of de- 
legation inherent in the legislative power 
itself, The legislature must retain in its 
own hands the essential legislative func~ 
‘tions and what can be delegated is the 
task of subordinate legislation necessary 
for implementing the purposes and ob- 
jects of the Act. Where the legislative 
policy is enunciated with sufficient clear- 
ness or a standard is laid down, the 
courts should not interfere, What guid- 
ance should be given and to what extent 
and whether guidance has been given in 
a particular case at all depends on a 
consideration of the provisions of the 
particular Act with which the Court has 
‘to deal including its preamble, Further 
it appears to us that the nature of the 
body to which delegation is made is also 
a factor to be taken into consideration in 
determining whether there is sufficient 
guidance in the matter of delegation.” 


22. It is too late in the day to con~ 
tend that the jurisprudence of delega~ 
tion of legislative power does not sanc~ 
tion parting with the power to fix the 
rate of taxation, given indication of the 
legislative policy with sufficient clarity. 
In the case of a body like a municipality 
with functions which are limited and 
the requisite resources also limited,. the 
guideline contained in the expression 
“for the purposes of the Act” is suffici-~ 
ent, although in the case of the State or 
Central Government a mere indication 
that taxation may be raised for the pur~ 
poses of the State may be giving a carte 
blanche containing no indicium of policy 
or purposeful limitation. ‘In a welfare 
State’ wallowing in privations, the total 
financial needs may take us to astrono- 
mical figures, Obviously that will be no 
guideline and so must be bad in law. 
Something more precise is necessary; 
some policy orientation must be particu- 
larised, Shri Tarkunde relied on this dif- 
ferentiation in attacking S, 90 (5) of the 
Act, He argued that had the municipal 
corporation done the job there would 
have been some guidance from the sec- 
tion, But when the Government did it, 
it did not have any such restraint and 
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could, therefore, run berserk, We do not 
appreciate this contention as we will 
explain at a later stage, Suffice it to say 
that flexibility in the form tbe legisla- 
tive guidance may take, is to be expect- 
ed. Wanchoo, C. J, explained (at pp. 269- 
70 of 1968-3 SCR): (at p, 1244 of AIR 
1968 SC): 


“It will depend upon the circumstan- 
ces of each statute under consideration; 
In Some cases guidance in broad general 
terms may be enough; in other cases 
more detailed guidance may be neces- 
sary, As we are concerned in the present 
case with the field of taxation, let us 
look at the nature of guidance necessary 
in this field, The guidance may take the 
form of providing maximum rates of tax 
up to which a local body may be given 
the discretion to make its choice, or it 
may take the form of providing for con- 
sultation with the people of the local 
area and then fixing the rates after such 
consultation, It may also take the form 
of subjecting the rate to be fixed by the 
local body to the approval of Govern- 
ment which acts as a watch-dog on the 
actions of the local body in this matter 
on behalf of the legislature. There may 
be other ways in which guidance may be 
provided, But the purpose of guidance, 
whatsoever may be the manner thereof, 
is to see that the local body fixes a rea~ 
sonable rate of taxation for the local 
area concerned. So. long as the legisla~ 
ture has made provision to achieve that 
reasonable rates of taxation are fixed by 
local bodies, whatever may be the me- 
thod employed for this purpose — pro- 
vided it is effective, it may be said that 
there is guidance for the purpose of 
fixation of rates of taxation, The reason- 
ableness of rates may be ensured by fix- 
ing a maximum beyond which the local 
bodies may not go, It may be ensured 
by providing safeguards laying down the 
procedure for consulting the wishes of 
the local inhabitants, It may consist in 
the supervision by Government of the 
rate of taxation by local bodies. So long 
as the law has provided a method by 
which the local body can be controlled 
and there is provision to see that rea- 
sonable rates are fixed, it can be said 
that there is guidance in the matter of 
fixing rates for local taxation, As we 
have already said there is pre-eminently 
a case for delegating the fixation of rates 
of tax to the local body and so long as 
the legislature has provided a method 
for seeing that rates fixed are reasonable, 
be it in one form or another, it may be 
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said that there is guidance for fixing 
rates of taxation and the power ass.gn- 
ed to the local body for fixing the rates 
is not uncontrolled and uncanalised, It 
is on the basis of.these principles hat 
we have to consider the Act with which 
we are concerned.” 
In the Municipal Corporation of Delhi 
case, 1968-3 SCR 251: (AIR 1968 SC 
11232) it was significantly observed. (at 
p. 271 of SCR): (at p. 1245 of ATR): 
“According to our history also thers is 
a wide area of delegation in the matter 
of imposition of taxes to local bodies 
subject to controls and safeguards of 
various kinds which partake of the na- 
ture of guidance in the matter of fixing 
rates for local taxation, It is in this nis- 
torical background that we have to exa- 


mine the provisions of the Act imp.gn-. 


ed before us.” 

Both the sides relied on certain import- 
ant criteria contained in the judgmen: of 
Wanchoo, C. J., especially because it .s a 
Bench of seven Judges and the ratio 
therein laid down has considerable au- 
thority and binds us. Dealing with muni- 
cipal bodies and the nature and content 
in that Municipal Act, the court observ- 
ed what is instructive for us in the pre- 
sent case (at pp. 271-73 of SCR): at 
pp. 1245-46 of ATR): 

“This is in our opinion a great check 
on the elected councillors acting un- 
reasonably and fixing unreasonable rates 
of taxation. This is a democratic method 
of bringing to book the elected represen- 
tatives who act unreasonably in sach 
matters, It is however urged that S. 490 
of the Act provides for the supersession 
of the Corporation in case it is not com- 
petent to perform or persistently makes 
default in the performance of ducies 
imposed upon it by or under the Act or 
any other law or exceeds or abuses its 
power, In such a case the elected . body 


‘may be superseded and all powers 
and duties conferred and im- 
posed upon the Corporation shall 


be exercised and performed by such 
officer or authority as the Central Gov- 
ernment may provide in this behalf. 
It is urged that when this happens the 
power of taxation goes in the hands of 


some officer or authority appointed by ` 


Government who is not accountable to 
the local electorate and who may exer- 
cise all the powers of taxation conferred 
on the elected Corporation by the Act 

“Another guide or control on the limit 
of taxation is to be found in the pur- 
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poses of the Act. The Corporation has 
been assigned certain obligatory func- 
tions which it must perform and for 
which it must find money by taxation. 
It has also been assigned certain discre- 
tionary functions, If it undertakes any of 
them it must find money. Even though 
the money that has to be found may be 
large, it is not, as we have already indi- 
cated, unlimited for it must be only for 
the discharge of functions whether obli- 
gatory or optional assigned to the Cor- 
poration. The limit to which the Corpo- 
ration can tax is therefore circumscrib- 
ed by the need to finance the functions, 
obligatory or optional which it has to or 
may undertake to perform, It will be 
not open to the Corporation by the use 
of taxing power to collect more than 
it needs for the functions it performs... 
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“Another limit and guideline is pro- 
vided by the necessity. of adopting 
budget estimates each year as laid down 
in S, 109 of the Act. That section pro- 
vides for division of the budget of the 
Corporation into four parts ie, general, 
electricity supply, transport, water and 
sewage disposal, The budget will show 
the revenue and expenditure and these 
must balance so that the limit of taxa- 
tion cannot exceed the needs of the Cor- | 
poration as shown in the budget to be 
prepared under the provisions of the 
Act. These four budgets are prepared by 
four Standing Committees of the Corpo- 
ration and are presented to the Corpo- 
ration where they are adopted after de- 
bate by the elected representatives of 
the local area, Preparation of budget 
estimates and their approval by the Cor- 
poration is therefore another limit and 
guideline within which the power of 
taxation has to be exercised, Even 
though the needs may be large, we have 
already indicated that they cannot be 
unlimited in the case of the Corporation, 
for its functions both obligatory and op- 
tional are well defined under the Act. 
Here again there is a limit to which the 
taxing power of the Corporation can be 
exerciesd in the matter of optional taxes 
as well, even though there is no maxi- 
mum fixed as such in the Act,” 


23. In the present case it was the 
State Government, not the municipal 
corporation, which fixed the rate; but 
the Government did only what the Cor- 
poration. ought to have done, It acted for 
the purposes of the corporation's finan- 
ces and functions’ and not to replenish 


‘power given to it in fixing the 
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its own coffers, In the Municipal Corpo- 
ration of Ahmedabad City, (1971) 3 SCR 
942: (AIR 1971 SC 2100), a further point 
fell for consideration which has some re- 
levance to the present set of arguments. 
Shri Tarkunde submitted that even if 
the provision requiring the sanction of 
the Government for the rate fixed by 
the corporation were a guideline and 
a control indicative of a legislative po- 
licy, that was absent in the impugned 
levy since the Government directly act- 
ed, Shelat, J, negatived a kindred sub- 
mission (at p, 954 of SCR): (at p, 2107 
of ATR): . 

tuda It is impossible to say that when 
a provision requiring sanction of the 

Government to the maximum rate fixed 
by the Corporation is absent, the rest 
of the factors which exist in the Act 
lose their efficacy and cease to be guide- 
lines, Furthermore, if the . Corporation 
were to misuse the flexibility of the 
rates, 
the ‘State legislature can at any moment 
withdraw that flexibility by fixing the 
maximum limit up to which the Corpo- 
ration can tax, Indeed, the State Legis- 
lature has now done so by S. 4 of Guja- 
rat Act 8 of 1968. In view of the deci- 
sions cited above it is not possible for 
us to: agree with counsel’s contention 
that the Act confers on the Corporation 
such arbitrary and uncontrolled power 
as to render such conferment an exces- 
sive delegation.” 


24. We have no hesitation in holding 
that the law is well-settled and none. 
of the canons governing delegation of 
legislative power have been breached in 
the present case. : ; 


25. We will explain a little more in 
detail, with specific reference to the 
scheme of the Act, why we hold that the 
tax is valid and does not suffer from the 
infirmity of excessive delegation. 


26. The thrust of Shri Tarkunde’s 
argument is that even if, in the light of 
Liberty Cinema, (AIR 1965 SC 1107) and 
later rulings, guidelines are found in 
S. 90 (2) of the Act, the notified impost 
being by the State Government did not 
have the benefit of such guidelines, .The 
local body knew presisely the local needs 
and the cost of such local services, Like- 
wise, the local councillors would be res- 
ponsive to local lobbies and be restrain- 
ed from reckless taxes. None of these 

_ controis were operational when Govern- 
' ment acted or directed. Moreover, the 
absence of the wholesome obligation to 
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receive and pay regard to objections” 
(Proviso to 5. 90 (2)) removed the pro= 
cedural check envisaged by the Legisla- 
ture, These criticisms highlight the 
role of Government in the setting of 
S. 90 (5) and its competence to be ac- 
quainted: with the needs of municipal 
denizens, the finances of the local body, 
and the like. ; 


27. It must be remembered that ag 
between two interpretations that which 
sustains the validity of the law must be 
preferred, A close look at the sche- 
matic provisions and administrative 
realities is very revealing. Is Govern- 
ment innocent of the total needs of 
municipal bodies and indifferent to the 
legitimate pressures of its denizens? 


28. An overview of local self-govern- 
ment may set the perspective, The 
statutory. pattern of municipal govern~ 
ment is substantially the same all over 
the country. The relevant legislation 
fabricates these local bodies, invests 
them with corporate personality, brea- 
thes life into. them, charges them with 
welfare functions, some obligatory, some 
optional, regulates their composition 
through elected representatives, provides 
for their finances by fees and taxes and 
heavily controls their self-government 
status through a Department of the 


State Government in various ways, in- 
cluding direction and ` correction, sanc- 
tion and supersession, Consequentially 


the law clothes the State Government 
with considerable powers over almost 
every aspect of municipal working, Local 
self-government, realistically speaking, 
is a simulacrum of Art. 40 and demo- 
cratically speaking:a half-hearted eu- 
phemism, for in substance, these elected 
species are talking phantoms with a 
hierarchy of State Officials hobbling 
their locomotion. Their exercises are 
strictly overseen by the State Govern- 
ment, their resources are precariously 
dependent on the grace of the latter and 
their functions are fulfilled through a 
chief executive appointed by the State 
Government, Floor-Level democracy in 
India is a devalued rupee, Art, 40 and 
the evocative opening words of the Con- 
stitution, notwithstanding. Grass-roots 
never sprout until decentralisation be= 
comes a fighting creed, not a pious chant. 
What happens to Panchayats applies to 
municipalities. f 


29. This description has critical rele- 
vance- to the cases on hand because one 
of the propositions underlying the major 
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. arguments advanced before us is that 

while municipal bodies know their needs 
and respond to local pressures and taor 
_ their taxes accordingly, the’ distant State 
Government is neither aware nor. res- 
ponsive and the impugned tax measıre 
is bad because the pragmatic and poLcy 


guidelines of (a) the local people’s wal, 


fare requirements vis-a-vis available 
municipal finances, and (b) people’s prs- 
surising proximacy and municipality's 
correctional reaction to undue tax bar- 
dens are absent when the power is exer- 
cised by a remote control board nicked 
in the State Secretariat, But if the pic 
ture is of a powerless talking shop of 
‘elected councillors passing resoluticns 
but all the do’s and don’ts, sanctions and 
approvals, countermands and even tu- 
persession of the Council itself reside in 
the State Government, the  effectiva 
voice, the meaningful responses, the cp- 
preciation of budgetary needs and geps 
and need for grants and a host of otker 
responsibilities can be traced to the Gcev- 
ernment, Such is the backdrop to the 
discussion of the issues raised, 


30. Now let us scan the Act frem 
this angle, Corporations are created zor 
the purposes of carrying out the provi- 
sions of the Act and they are charged 
with municipal administration (see S. 4). 
So, corporations cannot do anything bea 
yond the purposes set out in the statu- 
tory provisions, This itself is a statutcry 
restriction on action, The composition 
of the body corporate is by periodically 
elected councillors (see S, 5) and tais 
feature ensures responsive action, ‘The 
powers necessary for municipal govem= 
ment are spelt out as also the obligatcry 
and discretionary functions. (see Chep- 
ter III), 


31. Now come certain other aspects 
of local self-government, The ent.re 
executive power of the corporation vests 
in the Commissioner who is appointed 
by Government. This means that the 
Corporation Council takes a back seat in 
the municipal administration (see Ss, 2, 
52 et al}, Section 54 brings the Govern 
ment into the expenditure picture, ‘The 
municipal staff also is, in a way, uncer 
Government control (S, 71), 


32. Money shall be spent by ‘the 
municipality only according to budget 
provisions and budget estimates shall ba 
submitted to Government for approral 
which has the power to modify then. 
Thus, the financial control over the ccr= 


Avinder Singh v, State of Panjab (K, Iyer J.) 


[Prs, 29-35] S.C. 333 


poration by Government is a statutory 
fact, ` 

33. Now we may consider the mode 
of raising tax revenue, Any non-tradi- 
tional tax (Le. which falls under S, 90 (2) 
of the Act} has to be with the prior ap- 
proval of Government, Indeed, afirma- 
tive direction to impose taxes may be 
issued by the Government to the local 
body and if the addressee is indifferent 
the Government itself may impose the 
tax and the corporation shall levy such 
tax, Sub-section (6) enables Govern- 
ment to make other tax payments to 
municipal bodies, Municipal borrowings 
require government sanction, municipal 
accounts shall be audited by govern- 
ment auditors, Chapter XXII provides 
for further government control up to 
even supersession of the corporation it~ 
self, Even the resolutions of corporations 
may be suspended by Government and 
its proceedings annulled or modified. 
There is a whole army of governmental 
minions in the department of local self- 
government to sit upon, check, oversee 
and control municipal doings that the 
elective element becomes a decorative 
parlour, 


34. This cansos ‘of provisions 
brings into bold relief the anaemic na- 
ture of muncipal autonomy, Full-blood- 
ed units of self-government, reflecting 
full faith in decentralised democracy’ 
uninhibited by a hierarchy of bureau=- 
crats is the vision of Art, 40, While the 
Gandhian goal is of' a shining crescent 
on a starry sky the sorry reality is that 
our municipalities vis-a-vis government 
are wan like a full-moon at mid-day, 


35. This study of the statutory sche- 
me shows that, in large measure, muni- 
cipal councils reign, municipal commis- 
sioners rule; local self-government is 
an experiment in directed democracy by 
the bureaucracy, Art, 40 notwithstand 
ing, State Governments master-mind 
municipal administration in broad poli- 
cies and even in smaller details and 
legally can suspend resolutions and su- 
persede the organ itself, Municipal 
legislation sanctions this Operation Mask. 
If pluralism and decentralisation are to 
strengthen our democracy more autho- 
rity and autonomy, at least experimen- 
tally, must be vested in local bodies, 
Today, prompt elections when periods 
expire are rare; councillors exist, de- 
bate, resolve, but power eludes them.“ 
Even so, municipal maya 
ceremonially, and otherwise, - i 
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36. To set the record straight, we 
must state that many municipal bodies 
do exercise their limited powers pro- 
perly and serve the public without nag- 
ging interference by Government offi- 


cials, Municipalities are realities, often 
precarious, though. 
37. This statutorily sanctified com~ 


prehensive oversight by Government 
weakens the assumption of Shri Tar- 
kunde that State Governments know 
little of the needs and respond remotely 
to the pressures of the locality and that 
the guidelines stressed in the rulings 
cited above vanish when Government 
directly operates under $. 90 (5). The 
finances, budgetary estimates and many 
aspects of the affairs of each municipal 
body, reach the Government, channelled 
through its minions, and, by force of 
statute, are approved, sanctioned, modi- 
fied or reversed by the State Secretariat. 
So, there is not much force in the sub- 
mission that under S, 90 (5) governmen- 
tal action may be a blind man’s buff, 
not intelligent appreciation, 


38. Secondly, under S. 90 (5) Govern~ 
ment acts to augment municipal reve- 
nues and so will, understandably, inform 
itself of the needs of the corporation 
and, on fiscal economics, ‘of what the 
traffic will bear’, The statutory strategy 
also ensures this. First, a directive is 
given, obviously after considering rele- 
vant matters, Only if indifference or in- 
tractability is displayed, the fiscal sword 
of S. 90 (5) is unsheathed, 


39. Moreover, there is overall control 
by the legislature, sometimes ineffective, 
sometimes meaningful. It is familiar 
knowledge that there are a number of 
institutionalised means by which the 
legislature exercises supervision and 
control over municipal matters, Broad~ 
ly speaking, they are: (a) through inter- 
relations, (b) by discussions and debates, 
(c) by approval or otherwise of rules 
and orders, and (d) by financial control 
when the budget is presented. A study 
of the legislative proceedings in the va- 
rious States of the country brings out 
many of these means of control (see 
Indian Administrative System, edited 
by Ramesh K. Arora & Co. Chapter 17). 
In a sense, the general municipal admin- 
istration comes under fire in the House 
on many occasions, including during the 
debate on the Governor's Address, Fi- 
nancial control and supervision by the 
legislators come up when budget propo- 
sals which contain allocation for muni- 


cipal administration, 
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are presented to 
the House and at the time of the Appro- 
priations Bill. Moreover, the Public Ac- 
counts Committee, the Estimates Com- 
mittee and like other bodies also make 
functional probes into municipal admin- 
istration —— fiscal and other, There may 
be a big gap between the power of con- 
trol and its actual exercise but it is also 
a fact that in a general way the politi- 
cal echelons in Government and the 
bureaucracy in turn are influenced in 
their policies by the criticisms of the 
municipal administration on the floor of 
the House and through other representa- 
tions, We cannot, therefore, dismiss the 
legal position that there is control by 
the Legislature over Government in its 
supervision of municipal administration 
and, therefore, delegated legislation can- 
not be said to be uncontrolled or un- 
checked by the delegator, 


40. This discussion is ‘of critical im- 
portance in view of the argument put 
forward by Shri Tarkunde that when 
Government exercises power under Sec- 
tion 90 (5) it is a law unto itself, un- 
bridled and uncontrolled by the Legis- 
lature, We may now refer to a few de- 
cisions which have been brought ‘to our 
notice by counsel appearing for the 
municipal bodies and the State of Pun- 
jab to make out that the needs of muni- 
Cipalities and the pressures of local. 
people are within the ken of the State 
Government and they also respond like 
municipal bodies and guide themselves 
in the manner corporations do. More 
importantly, excessive delegation stands 
negatived because of legislative control 
over Government. Even in the Liberty 
Cinema case (AIR 1965 SC 1107) the 
control by Government over the muni~« 
cipal administration was relied upon as 
a policy guideline and it is an a fortiori 
ease if the Government itself takes ac- 
tion, responsible and responsive as it is 
to the elected representatives of the 
House. 


41. Great stress was laid on Papiah’s 
ease (1975) 3 SCR 607: (AIR 1975 SC 
1007) which dealt’ with subordinate le- 
gislation elaborately and upheld the 
validity of a provision where, superfici- 
ally viewed, too wide a power had been 
delegated. Mathew, J. speaking for -the 
court, gave considerable latitude to the 
Legislature in delegating its power and 
referred to many prior rulings, He 
quotes Subba Rao, C. J. to say (at p, 613 
of SCR): (at p, 1010 of ATR): - 


1879 


“An overburdened Legislature or me 
controlled by a powerful executive ‘may 
unduly overstep the limits of delegation. 
It may not lay down any policy at all; 
it may declare its policy in vague end 
general terms; it may not set down «ny 
standard for the guidance of the execu~ 
. tive; it may confer an arbitrary power 
on the executive to change or modify 
the policy laid down by it without re- 
serving for itself any control over sab- 
ordinate legislation. This self-effacem=nt 
of legislative power in favour of an- 
other agency either in whole or in part 
is beyond the permissible limits of dele- 
gation.” 

42, Nevertheless, this  observat_on 
was neutralised by another made by 
Hegde, J. in Bishambhar Dayal (1972: 2 
SCR, 141: (AIR 1972 SC 1100) (at page 
1169 of AIR): — 


“However much one might deplore 
the ‘New Despotism’ of the executive, 
the very complexity of the modern 30- 
ciety and the demand it makes on its 
Government have set in motion forces 
which have made it absolutely neces 
sary for the Legislatures to entrust meré 
and more powers to the executive. Text 
book doctrines evolved in the 19th Cen- 
tury become out of date.” 

43, Mathew, J. proceeded to 
English cases and reached the 
sion (1975) 3 SCR 607 at p, 613: 
1975 SC 1007 at p. 1011): 


“The legislature may also retain its 
control over its delegate by exercisng 
its power of repeal, This was the basis 
on which the Privy Council in Cobb & 
Co, v. Kropp (1967) 1 AC 141 (PC) up- 
held the validity of delegation of ihe 
power to fix rates to the Commissioner 
of Transport in that case.” 


44. The learned Judge quoted fhe 
Privy Council (1975) 3 SCR 607 at p, 614: 
(AIR 1975 SC 1007 at pp. 1011-12) which 
held that the Legislature was entitled 
to use any agent or machinery that it 
considered appropriate for carrying cut 
the object and the purposes of the Acts 
and to use the Commissioner for Trans« 
port as its instrument to fix and recover 
the licence and permit fees, provided it 
preserved its own capacity intact and 
retained perfect control over him; that 
as it could at any time repeal the legs- 
lation and withdraw such authority and 
discretion as it had vested in him, it 
had not assigned, transferred or abro- 
gated its sovereign power to levy taxes, 
nor had it renounced or abdicated its 
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responsibilities in favour of a newly. 
created legislative authority and that, 
accordingly, the two Acts were valid, 
Lord Morris of Borth-y-Gest said: 


“What they (the legislature) created by 
the passing of the Transport Acts could 
not reasonably be described as a new 
legislative power or separate legislative 
body armed with general legislative au- 
thority (see R, v. Burah, (1878) 3 AC 
889). Nor did the Queensland Legisla- 
ture create and endow with its own 
capacity a new legislative power not 
created by the Act to which it owes its 
own existence (see In re the Initiative 
and Referendum Act (1919) AC 935 at 
p. 945).” 


45. The point to be emphasised — and 
this is rather crucial — is the statement 
of their Lordships that the legislature 
preserved its capacity intact and retain- 
ed perfect control over the Commis- 
sioner for Transport inasmuch as it could 
at any time repeal the legislation and 
withdraw the authority and discretion 
it had vested in him, and, therefore, the 
legislature did not abdicate its functions, 


46. The proposition so stated is very 
wide and sweeping, By that standard, 
there is nothing unconstitutional about 
S, 90 (5) of the Act, 


47. In the course of the argument 
certain. observations of this Court were 
read to the effect that there was always 
a check by the courts on  unconstitu- 
tional misuse of delegated power and 
that, in itself without more, was good 
enough to make the delegation good. So 
stated, the proposition may be perhaps | 
too wide to be valid; for any naked de- 
legation may then be sustained by stat- 
ing that the court is there as the watch- 
dog. We do not have to go that far in 
the present case and so we make no final 
pronouncement on this extension of de- 
legation jurisprudence, We must state, 
while concluding that Punjab & Har- 
yana High Court has overruled similar 
contentions on grounds which have our 
approval (see AIR 1977 Punj & Har 297 
(FB) and 1972-74 Pun LR 149), 


48. We are conscious that constitu- 
tional legitimation of unlimited power 
of delegation to the Executive by the 
Legislature may on critical occasions, 
be subversive of responsible government - 
and erosive of democratic order, That 
peril prompts us to hint at certain por- 
tents to our parliamentary system, not 


because they are likely now but be- 
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cause society may have to pay the price 
some day. 

49. As a back-drop to this train of 
thoughts a few statements from a work- 
ing paper presented by Prof, Upendra 
Baxi of the Delhi University at a recent 
seminar may be excerpted: ` 

"au. law making remains the, more 
or less, exclusive prerogative of a small 
cross-section of elites. This necessarily 
affects both the quality of the law made 
as well its social communication, ac- 
_eeptance and effectivity, It also rein- 
forces the highly centralised system of 

. power, It is time that. we considered the 

desirability and feasibility of building 
into the law-making processes a sub- 
stantial amount of public participation.” 

“People’s participation in the enforce- 
ment and implementation of the law is 
also not actively sought, sponsored or 
structured by the State...... Equally new 
is the idea that there should be a “so- 
cial audit” of major legislations by the 
beneficiaries or more generally, the con- 

l sumers of legal justice.” 


wee The situation in regard to dele- 
ae legislation the volume of which is 
immensely greater than that of usual 
legislation, is even more alarming. The 
Indian Parliament enacted from the 
period 1973 to 1977 a total of 302 laws; 
as against this the total number of sta- 
tutory orders and rules passed in the 
same period was approximately 25,414. 
Corresponding figures for State and 
Union. territories are not just available 
but the number of rules issued under 
the delegated legislation powers may 
well be astronomical.... 


” 
CERETI 


50- Plenary powers of law-making 
are entrusted to elected representatives. 
But the political government, instructed 
by the bureaucracy by and large, gets 
bills through with the aid of the three- 
line whip. Even otherwise, legislators 
are sometimes innocent of legal skills; 
and complex legislations call for consi- 
derable information and instruction, The 
law-making sequence leaves much to 
subordinate legislation which, in practi- 
cal terms, means surrender to the surro- 
gate, viz., the bureaucracy which occu- 
pies commanding heights within the Se- 
cretariat, The technocracy and the bure- 
aucracy which occupies mostly draft 
subordinate legislation are perhaps well- 
meaning and well-informed but insu- 
lated from parliamentary audit, isolated 
from popular pressure and paper-logged 
most of the time, And units of local self- 
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government are reduced to para-babel 
mechanisms, what with a pyramid of 
officialdom above them. The core of Shri 
Tarkunde’s argument, even though re- 
jected in legal terms by force of prece- 
dents, has a realistic touch to the effect 
that municipal administration in the 
over by 
Government as under S, 90 (5) of the 
Act, becomes administration by the bar- 
rel of the Secretariat pen. The doctrine 


‘of delegation, in its extreme positions, is 


fraught with democracy by proxy of a 
coterie of which the nation, in its naivete 
may not be fully cognizant, 


5L Therefore, the system of law- 
making and performance auditing needs 
careful, yet radical, re-structuring, if 
participative, pluralist Government by 
the people is not to be jettisoned. We 
have laid down the law and obeyed the 
precedents but felt it necessary to lay 
bare briefly the political portents impli- ` 
cit in the extant law, for action by the 
national leadership betimes, Who owns 
and operates India, that is Bharat? That 
disturbing interrogation becomes deeply 
relevant as we debate and decide the 
jurisprudence of delegation of power and 
vicarious exercise and so we have par- 
donably ventured to make heuristic hints 
and to project new perspectives, 


52. The journey’s end is in sight. 
The discussion has come to a close. The 
notification suffers from no infirmity. 
The writ petitions stand dismissed, Costs 
one set (to the State) quantified at 
Rs. 3000.00, 

Petitions dismissed. 
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The Superintendent of Police, Ludhi- 
ana and another etc. etc, Appellants v. 
Dwarka Das etc. etc., Respondents, 

Civil Appeals Nos, 1286, 1287 and 2511 
of 1969, D/- 28-11-1978. 

(A) Punjab Police Rules (1934), Chap- 
ter XVI. Rr, 12.21 and 12.2 (3) — Police 
constable putting on more than three 
years service — Simple discharge from 


*(Civil Writs Nos. 800 of 1966 and 2625 
of 1965, D/- 20-8-1968 reported in 196% 
Lab IC 746 and L.P.A, No. 141 of 1969, 
D/- 3-4-1969 (Punj & Har).) 
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service under Rule 12.21 — Contraven2s 
Art, 311 — Procedure under Chapter XYI 
must be followed, 
Art, 311). : 


Rules 12.2 (3) and 12.21 when read ta- 
gether indicate that the maximum pericd 
of probation in the case of a police off~ 
cer.of the rank of constable is three 
years, for the Superintendent of Polize 
concerned’ has the power to discharge 
him within that period, It follows that 
the power of discharge cannot be exer- 
cised under R,. 12.21 after the expiry «f 
the period of three years, If therefore 
it is proposed to deal with an inefficieat 
police officer after the expiry of that 
period, it is necessary to do so in as- 
cordance with the rules of Chapter XVI 
of the Rules which makes provision fer 
the imposition of -various punishmen-:s 
including dismissal from the police forc. 
It is not permissible to ignore those 
rules and make a simple order of dis- 
charge under R, 12.21 after the expiry 
of the period.of three years for. that 
will ‘attract Art, 311 of the Constitution. 


1969 Lab IC 746 (Punj & Har), Affirmed. 
74 (Para 3) 
Anno: AIR Comm, Constn, of Inda . 


(2nd Edn.), Art, 311 N. 13H. 


(B) Police Act. (5 of 1861), S. 8 — Pum- 
jab Police Rules (1934), Rr, 12.21 and 
12.22 — Issue of certificate under R. 12.22 
as required under S. 8 — No bar for hs 
removal from service under R, 12.21 — 
1969 Lab IC 746 (Punj & Har), Reversed. 


The certificate prescribed under Rue 
‘12.22 is meant to serve- the purpose 
of S. 8 of the Police Act by vesting a 
police officer with the powers, functiors 
and privileges of a police officer, and hes 
to be issued on his appointment as suca. 
The certificate is thus a letter of authc 
rity. and enables the police officer cor 
cerned to enter upon his duties as a pc- 
lice officer, It has to be granted almost 
from the inception, when a person 5 
appointed and enrolled as police officer 
The certificate does not however hava 
any bearing on the question whether its 
holder is a permanent or a temporary 
police officer, for that is a matter whica 
has to be governed by the other condi- 
tions of his service. Therefore, it can 
be said that the mere issue of the certifi- 
cate puts its holder beyond the reach 
of Rule 12.21 even if it is found tha: 
he is unlikely to prove an efficient police 
officer and has not ‘completed the period 
of three years after his enrolment, 196% 


1979 S. C./22 II G-9 


(Constitution: of India, _ 
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Reversed. 
(Paras 4, 6) 


M/s, Harbans and R. N., Sachthey, 
Advocates, for Appellant in all the Ap- 
peals; M/s, E C. Agrawala and MML, 
Srivastava, Advocates (In C. A, No, 1286 
of 1969); Mr. H. K. Puri, Advocate (In 
C. A, No, 1287 of 1969); Mr, N. N, Kes- - 
wani, Advocate (In C.A, No, 2511 of 
1969), for Respondents, 


SHINGHAL, J.:— These three appeals 
by certificates granted by the High 
Court of Punjab and Haryana are direct- 
ed aganist two judgments of that court 
dated August 20 and another judgment 
of that court dated November 22, 1968. - 
The High Court first decided the writ 
petition of constable Dwarka Das, which 
is the subject-matter of Appeal No, 1286 
of 1969, and disposed of the. other two 
writ petitions, which are the subject-, 
matter of Appeals Nos, 1287 and 2511 
of 1969, on the basis of that judgment. 
These three appeals therefore raise com~ 
mon. questions of law and have been. | 
heard together at the request of learned 
counsel for the parties and will be dis< 
posed of by a common judgment, 


2 The writ petitioners in all the 
three cases were recruited as constables 
in the police force of the Punjab State, 
It is not in dispute before us that (i) they 
were police officers of the State, (ii) they 
were enrolled as police officers, (iii) they 
had put in more than three years service 
after their recruitment and enrolment 
as police officers, and (iv) they were dis~- 
charged under the provisions of R. 12.21 . 
of the Punjab Police Rules, 1934 (herein- 
after referred to as the Rules) and -not 
by way of punishment under the provi- 
sions of Chapter XVI of the Rules, No 
attempt has been made to distinguish 
one case from the other, on facts, On 
the other hand, learned counsel for the 
parties are in agreement that the facts 
of the three cases are quite similar and - 
they raise the common question of law 
whether the orders of discharge were 
valid. The respondents challenged the 
validity of those orders by writ petitions 
which were allowed by the impugned 
judgments of the High Court and the 
three appeals are before us for that 
reason, i 


Lab IC 746 (Punj & Har), 


3. It has been argued, by Mr, Harbans 
Singh, on behalf of the appellant State, 
that even though the respondents had 
put in more than three years service as 
police officers of the State Government, 


‘der 
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their appointments were temporary and 
could be terminated for that- reason even 
if the termination could not strictly 
be said to fall within the purview of 
R. 12.21 of the Rules, That in fact is the 
only question for consideration in these 
, appeals and can easily be answered with 
` reference to the provisions of the Police 
Act, 1861, hereinafter referred to as the 
Act, and the Rules, 


4. Section 1 of the Act defines the 
‘police’ to include all persons who shall 
be enrolled under it, Section 2 provides 
that the entire police establishment un~ 
the State Government shall be 
“` deemed to be one police force, and shall 
‘_ ‘be formally enrolled, It further provides 
that the conditions of service of the 
members of the subordinate ranks of the 
police force shall be such as may be 
determined by the State Government. 
Section’ 8 is also relevant, for it express- 
ly provides that every police offcer 
appointed to the police force of the State 
(other than an officer mentioned in Sec- 
. ‘tion 4), shall receive on his appointment 
a certificate in the form: annexed to the 
Act, by virtue of which he shall be vest- 
ed with the powers, functions and privi~ 
_jleges of a police-officer, The certificate 
states that the police officer concerned 
has been appointed a member of the 
police force under the Act, and vested 
with the powers, functions and privileges 


„Jof a“ police officer. The certificate is not 


therefore the order of appointment or 
enrolment, but is subsequent: to the ap- 
pointment and the enrolment, even 
though it is a part of the process of ap~ 
‘{pointment and enrolment, inasmuch as 
it certifies that the police officer has been 
vested with the necessary powers, func- 
tions and privileges of a police officer. 
The certificate does not however have 
any bearing on the question whether its 
holder is a permanent or a temporary 
police officer, for that is a matter which 
has to be governed by the other condi» 
tions of his service, It is not in dispute 
before us that such certificates were 
issued to all the three respondents and 
that they functioned as police officers 
for.more than three years, 


5. Chapter XII of the Rules deals 
with the appointment and enrolment of 
` police officers, Clause .(3) of Rule 12,2, 
provides, inter alia, as follows,— 


*(3) All appointments of enrolled po- 
lice officers are on probation according 
to the rules in this chapter applicable 
to each rank,” 


` accordance with the rules of Chapter X 


It is therefore obvious that as the rése . 
pondents were enrolled police. officers, 
they were on probation, The period of 
probation has not been specified in the- 
Rules, but Rule 12.21 provides for the 
discharge of an inefficient police. officer ` 


as follows,— š 


"12.21, A constable ‘who is found un= 
likely to prove an efficient’ police officer 
may be discharged by the Superintendent 
at any time within three’ years of énrol= 
ment, There shall be no appeal against 
an order of discharge under this rule.” 


So if Rules 12.2 (3) and 12:21 are read 
together, it will appear ‘that the maxi= 
mum period of probation in the case of 
a police officer of the rank of constable 










exercised under Rule 12.21 after the ex- 
piry of the period of three years, If 
therefore it is proposed to deal with an 
inefficient police officer after the expiry 
of that period, it is necessary to do so ini 
of the Rules which makes provision forl 
the imposition of various punishments) — 
including dismissal from the police: force.|- 

It is not permissible to ignore those rules 
and make a simple order of discharge}. 
under Rule 12.21 after the expiry of the 
period of three years for that will at- 
tract. Article 311 of the Constitution. 
The Superintendent of Police concerned 
could not have ignored that requirement 
of the law and terminated the services| . 
of the three respondents after the expiry 

of the period of three years from their 
enrolment in the police force of the 
State, l ' 


% The High Court therefore rightly 
set aside the orders of termination of the 
services of the three respondents and 
to that extent the impugned judgments 
are correct. But we are constrained to 
say that it was not justified in holding 
that “a constable who has obtained a 
certificate under Rule 12.22 cannot be 
dealt with under Rule 12.21”, and that 
“if he is to be removed from service, 
procedure prescribed in Chapter XVI 
has to be followed”, The reason is that, 
as has been shown, the certificate pre- 
scribed under Rule 12.22 is meant to 
serve the purpose of Section 8 of the Act 


by vesting ‘a police officer with the 
powers, functions and privileges of a 
police officer and has to be issued on 


his appointment as such, The certificate 
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is ‘thus a letter of authority, and enables 
he police officer concerned to enter up- 
on his duties as a police officer, It hes 
{to be granted almost from the inception, 
when a person is appointed and enrolled 
as police officer, and it is not correct to 










puts its holder beyond the reach ef 
Rule 12.21 even if it is found that he :s 
unlikely to prove an efficient police off- 
cer and has not completed the period 
of three years after his enrolment, Ex- 
cept for this slight clarification, we find 
no merit in these appeals and they are 
dismissed with costs, 


: Appeals dismissed. 


Firmanaam meg 
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V. R. KRISHNA IYER, 
V, D, TULZAPURKAR AND 
R, S, PATHAK, JJ. 
Joginder Singh and another, Appek 
lants v, State of Punjab and another, 
Respondents, 


Criminal Appeal No, 501 of 1977, D- 
16-11~1978, 


Criminal P, C. (2 of 1974), Ss. 319, 193 
-and 209 — Scope and ambit of — Power 
under S, 319 to proceed against other 
persons appearing to'be guilty of of- 
fence — Sessions Court if can add suca 
a person as an accused in absence of any 
committal order against him — Expres- 
sion ‘any person not being .the accusec’ 
occurring in S, 319, meaning of, 1977 Cri 
LJ 415 (Andh Pra), Overruled. 


The expression ‘any person not being 
the accused’ occurring in S. 319 clearly 
covers any person who is not being trie 
already by the Court and the very pur 
pose of enacting such a provision like 
S. 319 (1) clearly shows that even per- 
sons who have been dropped by the po- 
lice during investigation but against 
whom evidence showing their involve- 
ment in the offence comes before th2 
Criminal Court are included in the said 
expression, (Para $) 

Both under S, 193 and S. 209 the com- 
mitment is of ‘the case’ and not of ‘the 
accused’ whereas under the equivalent 
provision of the old Code viz: S, 193 (1 


*(Criminal Revn, No. 909 of .1977, D/- 
24-11-1977 (Punj & Har)), 


LV/LV/F318/78/LGG 





Joginder Singh v, State of Punjab (Tulzapurkar J.) 


(Pr, 1] S.C. 339 


and 5. 207A it was ‘the accused’ who 
was committed and not ‘the case’, Under 
S. 193 read. with S, 209 when a case is 
committed to the Court of Session in 
respect of an offence the Court of Ses- 
sion takes cognizance of the offence and 
not of the accused and once the Sessions _ 
Court is properly seized of the case as a 
result of the committal order against 
some accused the power under S, 319 (1) 
can come into play and such Court can 
add any person, not an accused before it, 
as an accused and direct him to be tried 
along with the other accused for the of- 
fence which such added accused appears 
to have committed from the evidence re- 
corded at the trial, (Paras 6, 8) 


Once the case in respect of the offence 
qua those accused who are before the 
Court is committed then the cognizance 
of the offence can be said to have been 
taken properly by the Sessions Court 
and the bar of S. 193 would be out of 
the way and summoning of additional 
persons who appear to be involved in the 
crime from the evidence led during the 
trial and directing them to stand their 
trial along with those who had already 
been committed must be regarded as in- 
cidental to such cognizance and a part 
of the normal process that follows it; 
otherwise the conferral of the power un- 
der S, 319 (1) upon the Sessions Court 
would be rendered nugatory, Further- 
S. 319 (4) (b) enacts a deeming provision 
in that behalf dispensing with the for- 
mal committal order against the newly 
added accused, 1977 Cri LJ 415 (Andh 
Pra), Overruled, AIR 1967 SC 1167, Rel. 
on. (Para 6) 


Anno: AIR Comm, Cr, P, C. (7th Edn.) 
S. 193, N. 4, S, 209, N. 1; S. 319, N. 1 


Cases Referred : Chronological Paras 


1977 Cri LJ 415 (Andh Pra) 3, 10 
AIR 1967 SC 1167 : 1967 Cri Ly 1081 7? 
AIR 1965 SC 1185 : (1965) 1 SCR 269 2 

1965 (2) Cri LJ 250 1 

Mr. R. P. Sharma, Advocate, for Ap- 
pellants; Mr, Hardev Singh, Advocate, 
for Respondents, 

TULZAPURKAR, J:-— This appeal by 
special leave“ is directed against the 
order of the Punjab and Haryana High 


Court in Criminal Revn, No. 909 of 1977, ~ 


whereby the High Court confirmed the 
order passed by the Additional Sessions 
Judge, Ludhiana on Oct, 19, 1977 direct- 
ing that the attendance of the two ap- 
pellants (Joginder Singh and Ram Singh) 
be procured and they be ordered to 
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. Stand trial together with three- accused 


who had been committed to his Court ta 
stand their trial for offences under Sec~ 
tions 452, 308 and 323 each read with 
S, 34, I P.C. 


2. The facts giving rise to the appeal 
may be stated thus: At the instance of 
one Mohinder Singh a criminal case was 
registered at Police Station Dakha 
against Joginder Singh, Ram Singh (the 
two appellants), Bhan Singh, Darshan 
Singh and Ranjit Singh on the allegation 
that each one armed with a'"Toki” had 
entered his house on April 30, 1977 at 


- 10.00 am, and had caused a number of 


injuries to Ajaib Singh and Bir Singh 


: who were present in the house with the 


respective weapons, It was further al- 


“leged by Mohinder Singh that Darshan 


‘Singh opened the attack with “Toki” 
. blow from reverse side on Ajaib Singh’s 


head whereas Ram Singh had dealt him 
blows with the butt of his gun and when 
Bir Singh tried to rescue Ajaib _ Singh, 
Joginder Singh and Ranjit Singh gava 
blows on his head and that on medical 
examination Ajaib Singh was. found to 
have four injuries by blunt weapons and 
Bir Singh was found to have suffered 
one injury with a blunt weapon, During 
the investigation the police found Jogin- 
der Singh and Ram Singh (the appel- 
Jants) to be innocent and, therefore a 


. charge-sheet was submitted by the po- 


lice only against the remaining three ac 


z 


cused Bhan Singh, Darshan Singh .and 
Ranjit Singh, The learned Magistrate 
who held a preliminary inquiry commit- 
ted the three accused Bhan Singh, Dar- 


_ -Bhan Singh and Ranjit Singh to the Ses- 
.Sions- Court and the 
- Sessions Judge, Ludhiana, framed char- 


learned Additional 


„ges against the three accused for offen- 


ces under ‘Ss, 452/308/323 read with Sec- 
tion 34 I, P, C. but at the trial evidence 
of Mohinder Singh and Ajaib Singh -was 
recorded during the course of which 
both of them implicated. Joginder Singh 
and Ram Singh in the incident. There- 
upon at the instance of Mohinder Singh, 
the Public Prosecutor moved an applica- 


tion before the learned Additional Ses-. 

- sions Judge for summoning and trying 
~ Joginder Singh and Ram Singh 

. with.the three accused, who were 


along 
al- 


_ ready facing their trial. The application 


was opposed by the counsel for the ac- 
cused principally on the ground that the 
Sessions Judge had no jurisdiction or 
power to summon the two appellants 


and direct them to be made accused to 


gfiand their trial along with three accus- 


ed because they had neither been charge- 
sheeted nor committed and the Sessions 
Court had no jurisdiction or power di= 
rectly to take cognizance against them 
in respect of any. offences said to have 
been committed by them, The - learned 
Additional Sessions Judge negatived tha 
said contention and presumably exercise 
ing his powers under S, .319 of the Coda 
of Criminal Procedure, 1973 passed an 
order on Oct, 19, 1977 directing that tha 
attendance of the two appellants be pro- 
cured and further directing that they 
should stand their trial together with 
the three accused, Feeling aggrieved by 
this order the appellants filed a Criminal 
Revision Application No, 909/1977 to the 
High Court but the High Court dismiss- 
ed the Revisional Application on Nov. 
24, 1977. The appellants have come up 
in appeal to this Court by special leave. 


3. Counsel for the appellants raised 
two contentions in support of the appeal. - 
In the first place relying upon Ss, 193 
and 209 of the Code of Criminal Proce~ 
dure counsel contended that there was 
a bar to the Court of Session taking 
cognizance of any offence as a Court of 
original jurisdiction unless the appellants 
were committed to it by a Magistrate 
under the Code and it was pointed out 
that admittedly in the instant case 
though the F.I.R, had involved the two’ 
appellants in the alleged incident, on in= 
vestigation the police had found no mate= 
rial against them with the result the po- 
plice had submitted a charge-sheet only 
against the three accused’ and not the 
appellants and even the committal order 
passed by the Magistrate was only in 
respect of the three accused and, there~ 
fore, it was not open to the learned Ad- 
ditional Sessions Judge, Ludhiana, totake 
the impugned action against the appel- 
lants. Secondly, counsel contended that 
the only provision in thé Criminal Pro= 
cedure Code which empowered the Court 
to try anybody not prosecuted by the 
police, was to be found in Sec, 319 but 
that provision was inapplicable to tha 
facts of the present case for two reasons, 
first, that S, 319 in so far as it is applic- 
able to Sessions Court would be subject 
to or subordinate to S. 193.and second 
the phrase “any person not being the 
accused” occurring in the section ex- 
cludes from its operation an accused 
who had been released by the police uns 
der: Section 169 of the Code, and 
had been shown in column No. 2 
of the -charge-sheet, Reliance was 
placed by the counsel upon a decision of 
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the Andhra Pradesh High Court in P. C. 
Lingaiah v. State, 1977 Cri LJ 415, . On 
the other hand, counsel for the respcn- 
dents contended that there has been a 
change in the phraseology in Ss. 193 and 
209 of the Code of Criminal Procedure, 
1973 as compared to the equivalent pro- 
visions contained in the old Code w-th 
the result it was not the accused but the 
case which got committed to the Court 
of Session and once the Court of Səs- 
sion had upon such commitment seisin 
of the case it was open to it to exerc.sa@ 
the power under S, 319, It was further 
urged that there was no warrant to 
read S, 319 subject or subordinate to 
S. 193 and that it covered cases of sas- 
pects like the two appellants and, there- 
fore, the High Court was right in vp- 
holding the order of the learned Addi- 
tional Sessions Judge, Ludhiana, . 


4. The real question centres around 
the scope and ambit of S., 319 of the 
Code of Criminal Procedure 1973, under 
which a power has been conferred upon 
a criminal Court to add’ a person, not 
being the accused before it and against 
whom during the trial evidence comes 
forth showing his involvement in the of~ 
fence, as an accused and try him alcng 
with those that are being tried and the 
question is whether a Sessions Court can 
add such ä person as an accused in the 
absence of any committal order having 
been passed against him, Sub-ss, (1) and 
{4) of S, 319 are material in this behalf 
and the said provisions runs : 


"319, Power to proceed against other 
persons appearing to be guilty of f- 
fence, 


(1) Where, in the course of any inqu-ry 
into, or trial of, an offence, it appears 
from the evidence that any person not 
being the accused has committed any of 
fence for which such person could be 
tried together with the accused, the 
Court may proceed against such person 
for the offence which he appears to hava 
committed, f 


© scenes one soubo 


(4) Where the Court proceeds against 
any person under sub-s, (1), then— 

(a) proceedings in respect of such pr 
son shall be commenced afresh, and the 
_ witnesses re-heard; 

(b) subject to the provisions of Cl. (aj, 
the case may proceed as if such person 
had been an accused person when tae 


sese 


Court took cognizance of the offence 
upon which the inquiry or trial was 
commenced.” 


5. Under the 1898 Code the equival- 
ent provision was to-be found in. Section 
351 (1) under which it was provided 
that any person attending a criminal 


Court, although not under arrest or upon - 


a summons, may be detained by- such 
Court for the purpose of inquiry into or 
trial of any offence of which such Court 
can.take cognizance and which, from the 
evidence, may appear to have been com~ 
mitted, and may be proceeded against as 
though he had been arrested or .sum- 
moned; sub-s, (2) provided that in such 
a situation the evidence shall be réheard 
in the presence of the newly added ac- 
cused, With regard to this old provision, 
the Law Commission in its 41st Report 
(vide para 24.80) observed that the 
power conferred upon a criminal Court 
thereunder could be exercised only it 
such person happened to be attending 
the Court and hè could then be detained 
and proceeded against, but there was no 
express provision in S, 351 for -summon- 
ing such a person if he was not pre- 
sent in Court, and, therefore, a fairly 
comprehensive provision was recommend- 
ed which now forms the subject-matter 
of the present S, 319 (1), The Law Com- 
mission further observed in its said Re- 
port (vide para 24.81) that the old Sec- 


tion 351 assumed that the Magistrate pro- — 


ceeding under -it had the power of tak- 
ing cognizance of the new case but did 
not say in what manner cognizance was 
taken by the Magistrate and the question 


was whether against the newly added. 


accused, cognizance will be supposed to 


have been taken on the Magistrate’s own `’ 


information under S. 190 (1) (c) or only 
in the manner in which cognizance was 


first taken of the offence against the. 
other accused and the question was im- 


portant because the methods of inquiry 
and. trial in the two cases differed; the 
Law Commission felt that the main pur- 
pose of this particular provision was that 
the whole case against all known sus- 
pects should be proceeded with expediti- 
ously and convenience required that cog- 
nizance against the newly added accused 
should be taken in the same manner as 
against the other accused and the Law 
Commission, therefore, proposed that a 
new provision 
providing that there will be no difference 
in the mode of taking cognizance if a 
new person was added as an accused dur- 


_ ing. the proceedings and that is how 


should be incorporated | 


wa 
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Cl, (b) of sub-s, (4) of S, 319 came to ba 
enacted as set out above which incorpoe 
Yates a deeming provision, The above 
recommendation of the Law Commission 
in its 41st Report clearly brings out the 
true scope and ambit of the power’ that 
was intended to be conferred upon a cri 
minal Court under the present S, 319 (1) 


6. A plain reading of Section 319 (1), 
which occurs in Chap, XXIV dealing 
with general provisions as to inquiries 
and trials, clearly shows that it applies 
to all the Courts including a Sessions 
Court and as such a Sessions Court will 
have the power to add any person, not 
being the accused before it, but against 
‘whom there appears during trial suffici< 
ent evidence indicating his involvement 
in the offence, as an accused and direct 
him to be tried along with the other ac- 
cused; but the question is whether it has 
power to do so without there being a 
committal order against such person? In 
this context the provisions of Ss, 199 and 
209 of the present Code vis-a-vis tha 
equivalent provisions under the old Code 
will have to be considered, S. 193 and 
> 209 of the present Code run as fol- 
OWS i 


“193, Cognizance of offences by Courts 

of Session Except as otherwise ex- 
pressly provided by this Code or by: any 
other law for the time being in force, 
no Court’ of Session shall take cogniz~ 
ance of any offence as a Court of origi- 
nal jurisdiction unless the case has been 
committed to it by a Magistrate under 
this Code,” 
__ “209, Commitment of case to Court of 
Session when offence is triable exclusive~ 
ly by it— When in a case instituted on 
a police report or otherwise, the accused 
appears or is brought before the Magis- 
trate and it appears to the Magistrate 
that the offence is triable exclusively by 
the Court of Session, he shall— 

(a) commit the case to the Court of 
Session; 

(b) subject to the provisions of- this 
Code relating to bail, remand the ac- 
cused to custody during, and until the 
conclusion of, the trial; f 

(c) send to that Court the record of 
the case and the documents and articles, 
if any, which are to be produced in evi- 
dence; 

(da) notify the Public Prosecutor of ths 
commitment of the case to the Court of 
Session.” l l 
4It will be noticed that both under Sec- 
tion 193 and S. 209 the commitment is 


Ne 
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of ‘the case’ and not of ‘the accused’ 
whereas under the equivalent provision 
of the old Code viz, S, 193 (1) and Sec- 
tion 207A it was ‘the accused’ who was 
committed and not ‘the case’, It is true 
that there cannot be a committal of the 
case without there being an accused per- 
son before the Court, but this only 
means that before a case in respect of 
an offence is committed there must bej 
some accused suspected to be involved 
in the crime before the Court but once 
the case in respect of the offence qual. 
those accused who are before the Court 
is committed then the cognizance of the 
offence can be said to have been taken 
properly by the Sessions Court and the 
bar of S. 193 would be out of the way 
and summoning of additional’ persons 
who appear to be involved in the crime 
from the evidence led during the trial 


-and directing them to stand their trial 


along with those who had already been 
committed must be regarded as inciden- 
tal to such cognizance and a part of the 
normal process that follows it; otherwise 
the conferral of. the power under Sec- 
tion 319 (1). upon the Sessions Court 
would be rendered nugatory, Further 
S. 319 (4) (b) enacts a deeming provision 
in that behalf dispensing with the for- 
mal committal order against the newly 
added accused, Under that provision it 
is provided that where the Court pro- 
ceeds against any person under sub-sec- 
tion (1) then the case may proceed as if 
such person had been an accused person 
when the Court took cognizance of the 
offence upon which the inquiry or trial 
was commenced; in other words, such 
person must be deemed to be an accused 
at the time of commitment because it is 
at that point of time the Sessions Court 
in law takes cognizance of the offence. 


7. In the above context it will ba 
useful to refer to a decision of this Court 
in Raghubans Dubey v, State of Bihar, 
AIR 1967 SC 1167 where this Court has 
explained what is meant by taking cog~ 
nizance of an offence. The appellant was 
one of the 15 persons mentioned as the 
assailants in the First Information Re- 
port, During the investigation the po- 
lice accepted the appellant’s plea of alibi 
and filed a charge-sheet against the 
others for offences under Ss, 302, 201 
and 149, LP.C., before the Sub-Divi- 
sional Magistrate. The Sub-Divisional 
Magistrate recorded that the appellant 
was discharged and transferred the case 
for inquiry to another. Magistrate, who, 
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after examining two witnesses, ordered 
the issue of a non-bailable warrant 
against the appellant, for proceeding 
against him along with the other accuse 
ed under S, 207A of the old Code, Tha 
order was confirmed by the Sessions 
Court and the High Court and in further 
appeal to this Court it was held first, 
that there could be no discharge of he 
appellant as he was not included in the 
charge-sheet submitted before the Magis- 
trate by the police and, second, that zhe 
appellant could be proceeded against 
along with other accused under S, 207A, 
Cr, P,. C, and this Court confirmed the 
order of the Magistrate, One of the con- 
tentions urged before this Court was 
that the Magistrate had taken cogniz- 
ance of the offence so far as the other 
accused were concerned but not as re= 


gards the appellant and with regard to- 


this contention Sikri J, (as he then was) 
observed as follows (at p. 1169): 


“In our opinion, once cognizance has 
been taken by the Magistrate, he takes 
cognizance of an offence and not the sf- 
fenders; once he takes cognizance of an 
offence it is his duty to find out who ~he 
offenders really are and once he comes 
to the conclusion that apart from the 
persons sent up by the police some other 
persons are involved, it is his duty ‘to 
proceed against those persons, The sum= 
moning of the additional accused is part 
of the proceeding initiated by his tak-ng 
cognizance of an offence, As pointed out 
by this Court in Pravin Chandra Mody 
v. State of Andhra Pradesh (1965) 1 
SCR 269 : (AIR 1965 SC 1185) the term 
“complaint” would include allegations 
made against persons unknown, If a 
Magistrate takes cognizance under S2c- 
tion 190 (1) (a) on the basis of a com- 
plaint of facts he would take cognizance 
and a proceeding would be instituted 
even though persons who had committed 
the offence were not known at that time 
The same position prevails, in our view, 
under S, 190 (1) (b).” 

8. It will thus appear clear that un= 
der S, 193 read with S, 209 of the Ccde 
when a case is committed to the Court 
of Session in respect of an offence -hë 
Court of Session takes cognizance of 
the offence and not of the accused end 
once the Sessions Court is properly seize 
ed of the case as a result of the comit- 
tal order against some accused the power 
under S, 319 (1) can come into play and 
such Court can add any person, not an 
accused before it, as an accused and di- 
rect him to be tried along with the 
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other accused for the offence which such: 
added accused appears to have commit-j 
ted from the evidence recorded at the 
trial, Looking at the provision from 
this angle there would be no question of 
reading S, 318 (1) subject or subordinate 
to S, 193, 

9. As regards the contention that the 
phrase “any person not being the accus- 
ed” occurring in S, 319 excludes from 
its operation an accused who has been 
released by the police under Sec, 169 of 
the Code and has been shown in column 
No, 2 of the charge-sheet, the contention 
has merely to be ‘stated to be rejected. 
The said expression clearly covers 






clearly shows that even persons 
have been dropped by the police during! 
investigation but against whom evidence 
showing their involvement in the of- 
fence comes before the Criminal Court 
are included in the said expression, ` 


10. The decision. of Andhra Pradesh ` 
High Court in P, C, Lingaiah v, State 
(1977 Cri LJ 415) (supra) relied upon by 
the appellants has erroneously regarded 
the change in phraseology made in Sec- 
tions 193 and 209 of the current Code as 
inconsequential and has further failed to 
note to the impact of the deeming pro- 
vision introduced for the first time in 
Cl, (b) of S. 319 (4), That decision must 
be held to be erroneous, 

11. In our view, the High Court was 
right in confirming the order passed by.. 
the learned Additional Sessions Judge.. 
against the two appellants and the ap- 
peal is, therefore, dismissed, 


Appeal dismissed. 
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(From: Commissioner Pune Divn.}* 

P, N. BHAGWATI, R, S. SARKARIA 
AND S, MURTAZA FAZAL ALI, JJ. 
M/s, Tata Engineering and Locomotive 

Co, Ltd., Appellant v, The Sales Tax 


Officer and Regional Transport Officer, 
Poona and another, Respondents, 


Civil Appeals Nes, 204-226 of 1978, 
Dj- 22=11+1978), 
"(Order of Commr, Pune Divn, Pune, 
D/- 29-11-1977), 
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‘transport vehicle provided to the 
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Bombay Motor Vehicles (Taxation of 
Passengers) Act (67 of 1958), Ss. 3, 2 (7) 
— Bombay Motor Vehicles Rules (1940), 
` R. 2 (i) — Levy of tax under Sec, 3 — 
‘Stage carriage’, ‘Passenger’ and ‘Public 
service vehicles’, meaning of — Trans- 
port provided to the employees of the 
Company — It was reserved for them 
only — Nominal charge . realised from 
employees ~~- S, 3 is not attracted. 
(Words and Phrases — ‘Public Service 
Vehicle’, meaning of.) 


If a nominal charge is realised from 
the employees of the Company that 
would not make the transport a public 
-service vehicle carrying passengers sa 
as to attract the provisions of S. 3. 

(Para 2} 


A combined reading of R. 2 (i) and 
S. 2 (7) of the. Act clearly indicates 
that the tax ‘would be leviable only if 
the passengers are carried on a public 
service vehicle, It is true that the term 
*public service vehicle’. has not-been de« 
. fined either by the Act or by the Rules, 
but that however does not create any 
difficulty, because having regard to tha 
Preamble of the Act, the tax can be le~ 
vied only on passengers who. are carried 
‘by a stage carriage which is of the na- 
-ture-of a public service vehicle, The 
word ‘public’ has got a well-known con- 
notation and means a carriage to which 
. „any member of the public can have fres 
`. access on payment of the usual charges, 
It cannot by any process of reasoning or 
stretch of imagination be deemed to inz 
„clude employees of a private company 
. who are given facilities not as members 

of the public but as holding a special 
` status, namely, the employees of that 
company, Thus, qua public the emplo- 
yees form a separate class and cannot be 
said to be public as contemplated by 
R. 2 (i (Para 8) 


In the instant case, the transport pro- 
vided to the employees of the company 
was reserved for them only and no other 
member of the public even if he want- 
ed to pay full charges could be carried 
on the said vehicle, In these circumstan- 
ces, therefore, it cannot be said that the 
em- 
ployees by the Company could be a pub- 
`. lic service vehicle in any sense of the 
- ferm, (Para 10) 

Mr, F, S, Nariman, Sr, Advocate (M/s. 
Ravinder Narain and K., J. John, Advo- 
cates with him), for Appellant; Mr. V..S. 
Desai, Sr,. Advocate, Mr. M. C. Bhandare 

Sr, Advocate (In C. A. 209/78), (Mr. M. 


TELCO v. S. T. Officer, Poona (Fazal Ali J3 
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N, Shroff, Advocate with them), for Res- 
pondents; M/s, Ravinder Narain and 
K, J. John Advocates, for Intervenersj- 
Sandvik Asia Ltd. 8. K. F, Cooper En= 
gineering Ltd, Bharat Forge Lid, and 
Bajaj Auto Ltd, 


FAZAL ALI, J.: =» These appeals by 
special leave are directed against an 
order of the Commissioner of Pune dated 
29-11-1977 dismissing the appeals and 
holding that the challenge to the tax 
sought to be realised by the Revenue 

was not tenable and the appellants wera 
liable to pay the tax as also the penalty. 


2. The appellants are a company re- 
gistered under the Companies Act, 1913 
and have their factories at Pimpri. and 
Chinchvad in the District of Pune (Maha= 
rashtra). The appellants employ as many 
as 7,000 workmen in those factories, In 
order to provide transport facilities to 
their employees to come to the factories 
from their respective villages the ap- 
pellants provided transport which would 
pick up passengers from Pune or Khed 
or Vadgaon or Alandi or places en route 
to TELCO Factory at Pimpri or Chin- 
chvad and back, For this journey a no- 
minal charge of Rs. 10 per month was 
realised by the appellants from the em= 
ployees. Similarly, for the transport faci« 
lities provided to the employees from. 
Pimpri Railway Crossing and onwards to 
TELCO factory, they were charged at 
the rate of Rs, 5 per month, A charge 
of Rs. 2 per month was levied for the 
transport of employees from Chinchvad 
village to TELCO factory at Pimpri and 
back... The appellants further averred 
that these amounts were realised by the 
appellants only from a particular cate- 
gory of employees and no charges were 
levied in respect of those employees who 
were in the supervisory grades, In the 
course of the arguments, it was pointed 
out that when the company was prepar- 
ed to grant free transport facilities to 
the supervisory staff there was no rea~ 
son why the same amenities. should not 
be extended to the other employees and 
Mr, Nariman, learned counsel for the 
appellants frankly conceded that in fu- 
ture no charges would be realised from 
the employees and they would be pro~ 
vided free transport as in the case of 
supervisory staff, It is manifest that if 
the appellants had not levied any charge 
at all for the transport facilities grant- 
ed to the employees they would not be 
exigible to passenger tax. Mr. Nariman, 
however, argiied that even if a nominal 
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charge is realised from the employees 
that would. not make the transport a 
public service vehicle carrying passen- 
gers so as to attract the provisions of 
S. 3 which is the charging section of the 
‘Act, In our opinion, the contention of 
the learned counsel is well founded and 
must prevail.. 

3. The Bombay Motor Vehicles (Taxa- 
tion of Passengers) Act, 1958 hereinaf-er 
called the Act is a statute which autko- 
rises the levy of passenger tax, This 
Act has been amended several tirres 
right from the year 1960 to 1975, Befcre 
analysing the relevant provisions of the 
Act, it may be necessary to extract the 
Preamble to the Act which runs thus :— 

“Whereas it is expedient to provide 
for the levy of a tax on passengrs, cér- 
ried in certain classes of public serv:ce 
vehicles in the State of Bombay, it is 
hereby enacted in. the Ninth Year of 
the. Republic of India as follows.” 


4. A perusal of the Preamble clearly 


reveals that the dominant object of the ` 


Act was to impose tax on certain classes 
of public service. vehicles, In other 


words, the Preamble indicates that veni- 
cles which could not be termed as prb- 
lic service vehicles fell beyond the am- 
bit of the taxing provisions of the Act. 

5. Section 2 (7) of the Act penae 
‘stage carriage’ thus :— 


te 


stage carriage means a A venj- 
cle carrying or adapted to carry mere 
than six persons excluding the driver, 
which carries passengers for hire or ze- 
ward, at separate fares paid by or “or 
individual passengers either for the 
whole journey or for stages of the jowr~ 
hey, and includes such a carriage or 
other omnibus when used as a contract 
carriage within the meaning of the Mo- 
tor Vehicles Act, 1939.” 


6. Section 3 which is 
section runs thus :— 

“3, (1) There shall be levied and paid 
to the State Government a tax on ail 
passengers carried by road in stage car- 
riages at such rate to be fixed by fhe 
State Government from time to time by 
order in the Official Gazette as would 
yield an amount not exceeding twerty 
per cent of the inclusive amount of fazes 
payable to the operator of a stage car- 
riage. 

(2) After calculating the total amount 
of tax payable under sub-s, (1) out of 
the total amount received by an- opera- 
tor during each month on account of in- 
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two essential ingredients : 


the charging 


[Prs, 2-9] ~ - S.C. 345 


clusive fares in respect of the stage car- 
riage or stage carriages held by him the 

total amount of the tax shall. wherever ' 
necessary be rounded off to the nearest 

naya paisa, fractions of half a naya 
paisa and over being counted as one and 

less than half being disregarded.” 

Thus Section 3 authorises the levy of tax: 
on all passangers carried by road in 

stage carriages, This section contains 

(1) that the 

transport concerned must carry passen- 

gers by road, and (2) that such passen- 

gers must be carried in stage carriages, 

that is to say, as defined in S, 2 (7) of 

the Act, passangers must be carried for 

hire or ‘reward at separate fares paid by 

or for individual passengers, either for 

the whole journey or for stages of the 

journey, 

7. Rule 2 (i) of the Bombay Motor 
Vehicles Rules, 1940 framed under the 
Bombay Motor Vehicles Act, 1939 de- 
fines ‘passenger’ thus :— 


““passenger’ for the purposes of the 
rules in Chap. IV means any person tra- 
velling in a public service vehicle other 
than the driver or the conductor or an 
employee of the permit holder while on 

uty”, 


8. A combined reading, therefore, of, 
R. 2 (i) and S., 2 (7) of the Act clearly 
indicates that the tax would be leviable|. 
only if the passengers are carried on aj - 
public service vehicle, It is true that 
the term ‘public service vehicle’ has not 


been defined either by the Act or by the) ' 


Rules, but that however does not create 
any difficulty, because having regard to 
the Preamble of the Act we are of the 
opinion that the tax can be levied only 
on passengers who are carried by a 
stage carriage which is of the nature of 
a public service vehicle. The word ‘pub-~ 
lic’ has got a well known connotation 
and means a carriage to which any 
member of the public can have free ac- 
cess on payment of the usual charges. It 
cannot by any process of reasoning oF 
stretch of imagination be deemed to: in- 
clude employees of a private company 


.who are given facilities not. as members 


of the public but as holding a special 
status namely, the employees of that 
company. Thus, qua public the emplo- 
yees form a separate class and cannot 
be said to be public as contemplated by 
R. 2 (i). 

9. On the other hand, the Bombay 
Motor Véhicles Rules 1959 define ‘private 
service vehicle’ as follows : 
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“Private Service Vehicle’ means any 
omnibus constructed or adapted to-carry 
more than nine persons excluding the 
driver and ordinarily used by or on bes 
half of the owner of such vehicle fer 
the purpose of carrying persons for or 
in connection with his trade or business, 
or otherwise than for hire or reward; but 
‘ ‘does not include a motor vehicle used 
solely for police purposes,” 


10. The transport service in the pre- 
sent case which was registered as a prix 
vate service vehicle falls squarely with- 
: in the ambit of the aforesaid definition. 
Moreover, in the instant case, it is not 
|disputed that the transport provided to 
the employees of the company was rē 


`- |served for them only and no other mem- 


ber of the public even if he wanted to 
pay full charges could be carried on the 
said vehicle, In these circumstances there- 
fore, it cannot be said that the transport 
vehicle provided to the employees by 
the appellants could be a public service 
vehicle in ‘any sense of the term, Mr 
Nariman drew our attention to a num- 
ber of rules and forms in order to illu- 
Strate his point that private sérvice 
vehicle was beyond the ambit of the 
charging section, In view of what we 
have already said, it is not necessary for 
ts to go into such meticulous details, 
because the legal position appears to be 
‘clear enough, As counsel for the appel- 
lants has already undertaken not to 
charge any amount from the employees 
for providing transport facilities, the 
. point has now become more or less aca~ 
‘ demic. The Commissioner appears to 
have dismissed the appeals of the ap- 
' pellants as he felt bound by the judg- 
ment of the Bombay High Court which 
had held that the transport vehicle pro- 
vided to the employees by the company 
would be a public service vehicle, In 
view of our finding that such a trans~ 
` port vehicle is not a public service vehi~ 
cle within the meaning of the provisions 
of the Bombay Motor Vehicles Act, the 
view taken by the Bombay High Court 
is clearly erroneous and must be over- 
ruled, i 


11. For these reasons, therefore, the 
appeals are allowed and the order of the 
Commissioner imposing the tax is set 

` aside, The appellants would be entitled 
to one set of costs, : 


Appeals allowed. 
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AIR 1979 SUPREME COURT 246 
(From: Allahabad)* 
P, N. BHAGWATI AND 
V, D, TULZAPURKAR, JJ, 


Commissioner of Income-tax (Central), 
New Delhi, Appellant v, Bijli Cotton 
Mills (P) Ltd. Hathras District Aligarh, 
Respondent, 


Civil Appeals Nos, 1328 and 1329 of 
1973 and 2059 of 1971, D/- 7-11-1978, 


_Income-tax Act (11 of 1922), Ss, 4 (3) 
(i), 10 (i) — Exemption under See. 4 (3) 
(i) — Assessee, a Company carrying on 
business of manufacturing and selling 
yarn — Realisations by assessee from 
customers for ‘“Dharmada” — Walidity—~ 
Realisations, if can be regarded as asses~ 
see’s income, . 


During the previous years relevant to 
assessment years 1951-52, 1952-53 and 
1953-54 the assessee (a Company carry- 
ing on business of manufacturing and 
selling of yarn) realised amounts from 
its customers as and for “Dharmada.” In 
the assessment proceedings for those 
years the assessee claimed that the 
amounts lying to the credit of the 
“Dharmada Account” were held in trust 
by it and were earmarked for charity 
and as such they were not its income 
from business liable to tax and in sup» 
port of this contention reliance was plac» 
ed upon the resolution passed by the 
board of Directors on 15-1-1945, and the 


` Deed of Declaration of Trust D/- 3-10- > 


1950,.The Income-tax Officer rejected the 
contention and added the said amounts 
to the assessable income of the assessee- 
company in all the years, The appeals 
before the Appellate Assistant Commis» 
sioner at the instance of the assessee= 
company proved unsuccessful, Further 
appeals to the Appellate Tribunal also 
proved futile, On reference at the in« 
stance of the assessee, the High Court 
approached the question not from the 
angle of deciding whether the assesse@ 
could clairn exemption from tax under 
S, 4 (3) (i) of the Act in respect of the 
impugned amounts but whether the im- 
pugned amounts could be regarded as 
the profits or gains of the business care 
ried on by the assessee under S, 10 (1) 


*(Prom Judgments and Orders in ITR 
No, 329 of 1964, D/- 18-11-1969 report 
ed in (1970) 76 ITR 194 and ITR Na 
454 of 1965, D/- 21-1-1970 (Al), 
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of the Act, Following (1961) 41 ITR ¢72 
(All) the High Court held that the im- 
pugned amounts were never the income 
of the assessee at all and that the asses- 
see was merely acting as a conduit pine, 
or clearing house for passing on the 
amounts to the objects of charity, &c- 
cordingly, the High Court answered the 


questions in favour of assessee, On <p- 
peal by the Commissioner to the Sup- 


reme Court. 


Held (1) that a gift to ‘Dharmada’ or 
payment for ‘Dharmada’ must be re- 
garded as a gift or payment for religious 
or charitable purposes and such a gift 
or payment would not be invalid for 
vagueness or uncertainty, A gift for 
‘Dharmada’ was by trading custom in- 
variably regarded as a gift to charitazle 
purposes, As such there was no quest.on 
of there being any vagueness or uncer- 
tainty about the object for which swch 
gift or payment had to be utilised, 1373 
Tax LR 1072 (All) (FB) and 1977 Tax LR 
970 (Punj), Approved. Case law traced. 

, (Paras 12 to 16) 


(2) That it was true that without pay- 
ment of ‘Dharmada’ amount the custoraer 
might not be able to purchase the goods 
from the assessee but that would aot 
make the payment of ‘Dharmada’ amount 
involuntary inasmuch as it was out of 
his own volition that he purchased yarn 
and cotton from assessee, The ‘Dharrna- 
da’ amount was, therefore, clearly aot 
a part of the price, but a payment for 
the specific purpose of being spent on 
charitable purposes, Thus, the realisa- 
tions as such could not be regarded as 
trading receipts of the assessee, AIR 1957 
Andh Pra 910 and (1973) 31 STC .08 
(Mad), Dist; AIR 1977 SC 1343, Foll. 

(Paras 17, 18) 


(3) That, thus the realisations made 
by the assessee from its customers for 
‘Dharmada’ being validly earmarked 
for charitable purposes could not be 
regarded as the assessee’s income charge- 
able to income-tax, (1970) 76 ITR 294 
and LT.R, Ref. No. 454 of 1965, D/- 21-1- 
1970 (All), Affirmed, (Para 19) 
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Mr, T. A, Ramachandran and Miss A. 
Subhasini, Advocates, for Appellant in 
all the Appeals; M/s, C. S. Agarwal, R. A. 
Gupta, S, K, Jain and K, C, Dua, Advo- 
cates, for Respondents in C, A. No, 2059/ 
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S. K. Jain, G. S, Chatterjee and K, C, 
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V. D. TULZAPURKAR, J.:— These 
three äppeals are preferred on certifi- 
cates of fitness granted by the Allahabad 
High Court under S, 66-A of the Indian 
Income-tax Act, 1922, They raise a com- 
mon question whether the amounts 
realised by the assessee-company from 
its customers as and for ‘Dharmada’ 
during the three assessment years 1951- 
52, 1952-53 and 1953-54 are liable to be 
taxed as its income under the Act, and 
the question arises in the following cir- 
cumstances, 


2. The assessee is a private limited 
company having been incorporated in 
the year 1943,.It carries on the business. 
of manufacturing and selling yarn, Right 
from the inception it used to realise cer- 
tain amounts on account of 'Dharmada’ 
(charity) from its customers on sales 
of yarn and bales of cotton, The rate was 
one anna per bundle of 10 lbs, of yarn 
and two annas per bale of cotton. In the 
bills issued to the customers these 
amounts were shown in a separate 
column headed ‘Dharmada’, The assessee 
did: not credit the amounts of 'Dharma- 
da’ so realised by it in its trading ac- 
count .but it maintained a separate ac- 
count known as the ‘Dharmada Account’ 
in which realisations on account of 
‘Dharmada’ were credited and payments 
made out were debited from time to 
time, It appears that at a meeting of the — 
Board of Directors of the assessee-com- 
pany held on January 15, 1945, the 
Board passed a resolution that the 
moneys standing in the ‘Dharmada Ac- 
count’ be treated as trust fund of which 
Lala Nawal Kishore and Lala Ram Babu- 
lal, two Directors of the company, be 
the trustees and it was further declared 
that all the money realised in future 
by the company on sale of yarn from 
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the ees at the rate of one anna 
- per bale or such rate as may be decid- 
ed in future be handed over to the trus- 
tees for being utilised “in.such altruistic, 
religious and charitable purposes as may 
be decided upon by them, and that the 
‘trustees shall in particular utilise such 
funds for the advancement of education 
and the alleviation of misery and sick- 
ness of the public in general as. i; thinks 
fit. Subsequently, on October 3, 1950 
the said two Directors executed a Deed 
of Declaration of Trust wherein it was 
stated that a sum of Rs, 85,000 had 
accumulated in the charity fund main- 
tained by-the trustees and it was declar- 
ed that the amount did not belong to 
any individual but it was trust money 
of which the executants were trustees 
and it will be utilised by them for altru- 
‘istic, rengious or charitable purposes, 


3. During the previous year` (being 

. the. calendar year 1950) relevant to the 

assessment year 1951-52, the total am~ 

ount received by the assessee-com- 

pany in ‘the ‘Dharmada Account’ as 

` aforesaid. amounted to Rs, 21,898; simi- 
larly during the previous year (being 

the calendar year 1951) relevant to the 

“assessment year 1952-53 the company 

., collected from its customers.a sum of 


"Rs. 17,242 on account of -‘Dharmada’ and 


. <a, sum: of Rs, 904 for the same purpose 
-~ “from the brokers and interest was also 
credited to this account amounting to 
Rs, 4,010, while during the previous 
“year (being the calendar year 1952) rele- 
: Pikes to the assessment year 1953-54 the 
“assessee received a sum of Rs, 19,490 
‘as ‘Dharmada’ from its customers ‘and 
a sum: of Rs. 4,578 was also credited on 
account of interest in the ‘Dharmada 
Account’, In the assessment proceedings 
for the assessment years 1951-52, 1952- 
„53 and 1953-54 the assessee claimed that 
‘the aforesaid amounts lying to the credit 
of the ‘Dharmada Account’ were held 
in-trust by it and were earmarked for 
charity and as such they were not 
income from business liable to tax and 
in. support of this contention reliance 
‘- was placed upon the resolution passed 
by the Board of Directors on January 
- 15, 1945 and the Deed of Declaration 
_ of Trist dated October 3, 1950, The In- 
eome-tax Officer rejected the contention 
and added the said amounts to the asses- 
sable income of the -assessee-company 
in all the years, The appeals before the 
Appellate Assistant Commissioner at the 
instance of the assessee-Company prove 


. Before the Tribunal it. 


its | 
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ed’ unsuccessful. Further appeals to the 
Appellate Tribunal also proved futile. 

was contended 
on behalf of the assegsee that each cus= 
tomer who paid the ‘Dharmada’ amount 
was a settlor of the trust, that there 

“were as many settlors as’ there were 
customers and that the assessee had 
received these amounts under an obliga- . 
tion to utilise the same for charity, it 
was pointed out that the resolution of 
the Board of Directors. dated January 
15, 1945 was merely a confirmation of 
the fact that the amounts were held in 


_ trust by the assessee and that the deed 


dated October 3, 1950 was merely a de- 
claration of the acceptance. of the trust 
by the two trustees mentioned therein; ` 
in other words, it was contended that 
the customers of the assessee creatéd -a 
trust by paying the amounts as ‘Dharma-= 
‘da’ and the amounts having been ear- 
marked for charitable purposes - only 
they -were not the assessee’s income liable 
to tax, The Tribunal negatived the claim 
of the assessee on two grounds, first, 
that the amounts in question could not 
be regarded as having been received or 
held by the assessee under a trust for 
charitable purposes, the trust being void 
for vagueness and uncertainty and, se- 
condly, that the realisations partook of . 
the character of trading receipts, At the 
instance of the assessee the matter was 
carried to the High Court by way of two 
References, Income-tax Reference No, 
329/1964 being in relation to the amounts 
concerned in the two assessment years 
1951-52 and 1952-53 and Income-tax Re~ 
ference No, 454/1965 being in ` relation 


to the amount concerned in the assess- . 


-ment year 1953-54, In the former Refer- 
ence the High Court approached the 
question not from the angle of deciding 
whether the assessee could claim: ex= 
emption from tax under S, 4 (3) (i) of 
the Act in respect of the impugned 
amounts but whether the impugned 
amounts could be regarded as the profits 
or gains of the ‘business carried on -by 
the assessee under S.. 10 (1).. of the 
Act; in other words, in the opinion 

the High Court the dispute related to ` 
the initial character of the receipt itself 
and the question was whether the / 
amounts paid by the ‘customers ear- 
marked for charity were the assessee’s 
income at all and following an earlier 
decision of a Division Bench of tha® 
very Court in the case of Agra Bullion 
Exhange Ltd, v. Commr, of Income Tax, 


(1961), 41 ITR 472 (All) the High Court 
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held that- the impugned amounts were 
never the income of the assessee at all 
‘and that the assessee was merely act- 
ing as a conduit pipe or clearing house 
for passing on the amounts to the objects 
of charity, It took the view that the 
Tribunal erred in holding that the -evy 
for ‘Dharmada’ was in the nature-o= a 
surcharge on the price charged for sale of 
‘yarn and cotton and that in its opinion 
the fact that it was compulsory levy 
ipso facto did not impress the same with 
character of a trading receipt, The 
High Court pointed out that the amounts 
realised by the assessee on account of 
‘Dharmada’ were never treated as trad- 
ing receipts or as a surcharge on, the 
sale price which was evident from the 
fact that such realisations were never 
credited to the trading account nor 
shown in the profits and loss statement 
for any year, It further observed that 
it was well-known that the 'Dharmada” 
was a customary levy prevailing in cer- 
‘tain parts of the country and where it 


was paid by the customers to a trading | 


concern the amount was not paid as a 
price for the commodity sold to the 
customer, In this view of the matter 
the High Court answered the quesz-ions 
in favour of the assessee and against. the 
Revenue, Following this decision, the 
- High Court answered the question raised 
_ in the latter Reference also in favour of 
the assessee, The Commissioner of In- 
come Tax, Delhi (Central), New Delhi 
_ has challenged the aforesaid view oZ the 

High Court before us in these appeals. 

4. Counsel for the Revenue raised a 
two-fold contention in support of these 
appeals, In the first place he contended 
that since the realisation or recovery of 
‘Dharmada’ amounts by the assessee from 
each of its customers was. a compu sory 
levy such payments from the customers’ 
point of view must be regarded as a 
part. of the consideration or price for 
the goods purchased by them from the 
assessee, He urged that such compulsory 
levy .would be in the nature of a pre- 
mium or surcharge on the price and as 
such will have to be regarded as a -rad~« 


ing receipt, In that behalf reliance was 


placed upon two decisions, one of the 
Andhra Pradesh High Court in Poosarla 
Sambamurthi v, State of Andhra, 7 STC 
652: (AIR 1957 Andh Pra 910) and the 
other of Madras High Court in N. S, 
Pandaria Pillai v, State of Madras, (1973) 
31 STC 108 where similar ameunts 
charged by the assessee as and by way 
of ‘Dharmam’ in the former case and 
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‘Mahima?’ in ‘the latter case „were held 
to be part of the price ineludible in the 


taxable - turnover of the  assessee, 
Secondly, he contended that it is 
well-settled that a gift for 


‘Dharma’ or ‘Dharmada’ is void for 
vagueness and- uncertainty and, there~ 
fore, when the ‘Dharmada’ amounts 
were paid by the customers and received 
by the assessee these amounts could not 
be regarded as “property held under 
trust or other legal obligation for chari» 
table purposes” within the meaning of 
S. 4 (8) (i) of the Act and in this behalf 
strong reliance was placed upon the 
meanings given to the expressions 
‘Dharma’ and ‘Dharmada’ in Prof. Wil- 
son’s Glossary of Judicial-& Revenue 
Terms, the decision of the Privy Coun- 
cil in Runchordas v, Parvatibai, (1899) 
26 Ind App 71 (PC) and the decision of the 
Bombay High Court in Devshankar v 
Moti Ram, (1894) ILR 18 Bom 136. Apart 
from this legal position he sought to sup- 
port the Tribunal’s finding that no trust 
could be said to have been created by. 
the customers on the basis of certain 
factual aspects — (a) the customers paid 
the amounts not voluntarily but out of 
compulsion, (b) the customers being illi- 
terate did not appreciate that they were 
paying the amounts with a view to create - 
trust, (c) there was no control over the 
assessee as regards the manner in which ~. 
and the time when it should spend for 


‘Dharmada’ and (d) the assessee did not. . 


keep these amounts in a separate bank 
account — separate from the business ~ 
assets. He, therefore, urged that no trust 
of these realisations could be ‘said ‘to — 
have been created and as such these . 
realisations were rightly regarded by 
the Tribunal as part of the’ assessee’s . 
trading receipts liable to be included in 
its assessable income, 


5. On the other hand, counsel for the 
assessee contended that it was the initial - 
character of the receipt in the hands 
of the assessee that was important, - that 
the amounts when paid by the custo- 
mers, over and above the price for the 
goods purchased from the assessee, were 
paid for ‘Dharmada’ (i.e, for charity) and 
were received by the assessee as such, 
in other words, the receipts from the in- 
ception were impressed with the obliga- 
tion to spend the same only on charit- 
able objects. He contended that the -two 
concepts of ‘Dharma’ and ‘Dharmada’ 
were distinct from each other and 
though a, gift to ‘Dharma’ may be void 
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on grounds of vagueness and uncertainty, 
a gift to ‘Dharmada’ would not be void 
cnasmuch as the concept of ‘Dharmada’ 
was not vague or uncertain especially 
when a gift to ‘Dharmada’ was by com- 
mercial or trading custom invariably re- 
garded as a gift to charitable purposes, 
and in this behalf strong reliance was 
placed by him upon Full Bench decision 
of the Allahabad High Court in Thakur 
Das Shyam Sunder v, Addl, Commr., of 
“neome-tax, U, P., 93 ITR 27: (1973 Tax 
2R 1072) and the decision of the Punjab 
and Haryana High Court in Commr, of 
“neome-tax, Amritsar v, Gheru Lal Bal 
(Shand, 111 ITR 134: (1977 Tax LR 970), 
where such customary meaning of 
‘Dharmada’ among the trading commu- 
nity has been judicially recognised, He 
further urged that the compulsory na- 
zure of the payment, did not. affect or 
alter the initial character of the receipts 
which were earmarked for charity and, 
therefore, such receipts could not be re- 
garded as trading receipts, not being any 
part of the price nor even a surcharge 
cn the price. In support of his conten- 
tions counsel strongly relied upon the 
cecision of this Court in Commr, of In- 
come-tax, West Bengal v, Tollygunge 
Club Ltd., 107 ITR 776: (AIR 1977 SC 
1343), on 


6. Having regard to the rival con- 
- tentions noted above, it seems to us 
_ Clear that there are two aspects that are 
required to be considered for determin- 
_ ing the question raised in these appeals 
. Eut in a sense the two aspects are so 
inter-related that they would represent 
tae two sides of the same coin, The one 
‘aspect is what is the true nature or 
character of these receipts, whether they 
. constitute a part of the price received 
ty the assessee while effecting sales of 
yarn or cotton and are, therefore, trad- 
‘ing receipts of the assessee? The other 
aspect is whether these realisations are 
property held under trust or other legal 
obligation for charitable purposes or not? 
And this depends upon whether the ear- 
marking of these payments for ‘Dharma~ 
& creates a valid trust or obligation 
te spend the same only on charitable 
objects? But in the facts and circum- 
stances of the case it is obvious that 
these receipts would not be trading re- 
ceipts only if at the time these are re- 
ceived they are held under a trust or 
oher legal obligation to spend the same 
fer charitable purposes, In other words, 
if the legal obligation to spend. the same 
for charitable purposes is void and, 


` 
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therefor, non-existent the receipt or tha 

realisations may have to be regarded as 
trading receipts in the hands of the as- 
sessee, That being the position, in our 
view, the approach adopted by the High 
Court to determine the question at issue 
cannot be regarded as correct, As point~ 
ed out earlier, the High Court approach~ 
ed the question from the angle of decid- 
ing whether the impugned amounts 
realised by the assessee could be regard- 
ed as the profits and gains of the busi- 
ness carried on by the assessee under 
S, 10 (1) of the Act, impliedly suggesting 
that a claim for exemption for such 
amounts under S, 4 (3) (i) of the Act was 
unnecessary or irrelevant and that the 
dispute merely related to the initial 
character of the receipt itself and fol- 
lowing the decision in Agra Bullion Ex- 
change case (1961) 41 ITR 472 (All) (sue. 
pra) it held that the amounts in ques- 
tion which were paid by the customers 
earmarked for ‘charity were not trad~. 
ing receipts and were never the income 
of the assessee at all. It is clear that 
while, making this finding the High: 
Court assumed that the customers while 
paying these amounts had validly 
earmarked them for charity. Since the 
Revenue had specifically raised a dispute 
that the receipts of ‘Dharmada’ would 
neither create a valid trust nor a valid 
legal obligation to spend the same for 

charitable purposes, ‘Dharmada’ being & 
vague and uncertain concept, the High 
Court could not, in our view, come to 
the finding that these realisations were 
not trading receipts unless it further 
found that earmarking for ‘Dharmada’ 
was a valid earmarking for charity, In 
our view, therefore, both the aspects of 

the question are required to be consider- 


_ed for the purpose of arriving at a corm 


rect decision thereon, 


7. Therefore, the first question that 
arises for our consideration is whether 
a gift to ‘Diarmada’ is void on grounds 
of vagueness or uncertainty? The an- 
swer to this question will depend upon 
what is the true meaning of the expres- 
sion ‘Dharmada’ and is the concept of 
‘Dharmada’ as vague or uncertain as 
the concept of ‘Dharma’? The two allied 
concepts of ‘Dharma’ and ‘Dharmada’ 
will have to be considered together, If 
is true that as early as in. 1899 the Privy 
Council in Runchordas Vandrawandas V. 
Parvatibhai ((1899) 26 Ind App 71) (PC} 
(supra) declared a bequest or a gift to 
‘Dharma’ (Dharm) simpliciter to be void, 
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the concept being vague and uncertain 
and in that behalf the Privy Courcil 
relied upon the meaning of that expres- 
sion as given in Prof, Wilson’s Glossery 
of Judicial and Revenue Terms, where 
the expression is stated to mean ‘lew, 
virtue, legal or moral duty’, derived 
from the Sanskrit verb 'Dhr? meaning 
‘to hold’, that which keeps a man in 
the right path, Accepting the aforesaid 


meaning of the expression ‘Dharma’, the 
Privy Council observed thus: 
"In Wilson’s Dictionary ‘Dharam’ is 


defined to be law, virtue, legal or moral 
duty......... The objects which can be 
considered to be meant by that word 
are too vague and uncertain for the ad- 
ministration of them to be under any 
control.” 


By this decision the Privy Council gava 
its imprimatur to the view which pre- 
vailed in the Presidencies of Bombay 
and Calcutta for the past 50 years that 
gifts to ‘Dharma’ simpliciter were in- 
valid, The reason for the decision was 
the oft-quoted principle that all chari- 
ties were the special care and under the 
direct control of the Court of Equity 
and that the Court must refuse to ac« 
cept as ‘charity’ any gift which by rea- 
son of the vagueness in which it was 
expressed left the Court in doubt as to 
how it was to be applied, However, in 
a later Bombay case, namely, the Acvo- 
cate-General of Bombay v, Jimbabai, 
ILR 41 Bom 181: (AIR 1915 Bom 151), 
Beaman, J, felt that in this country 
‘Dharma’ did mean roughly and almost 
invariably in the cases which had come 
up for legal decisions just ‘charity’ and 
nothing else and observed: 


"It is true that an oriental’s idea of- 


charity might be a little wider. and loos- 
er than that of the Lord Eldon, particu- 
larly amongst the lower and more illi» 
terate classes of Hindus and Mahame- 
dans; but a liberal use of the conveni- 
ent doctrine of cy-pres which is surely 
elastic enough to reach almost anytaing 
which Judges wish to reach, might have 
validated the technical defects and cared 
the infirmity.” 

8 It may be stated that with a wiew 
fo give effect to the popular concept of 
the word ‘Dharma’ a Bill was introduced 
{being Bill No, 10 of 1938 published in 
the Gazette of India Part V, dated 19-9- 
1938} but it was presumably droppel as 
it fell under ‘Religious and Charitable 
Endowments’ in List II of the Govern- 
ment of India Act, 1985, which was 
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a Provincial subject, Thereafter the 
State of Bombay enacted Bombay Pub- 
lic Trust Act being Act No, XXIX of 
1950 which is now in operation in the 
States of Maharashtra and Gujarat, By 
the Explanation to S,.10 it has been 
enacted that a public trust created for 
such objects as “dharma, dharmada, 
punyakarya or punyadan” shall not be 
void only on the ground that the objects 
for which it is created are unascertain- 
ed or unascertainable; in other words, 
in the areas where a legislation similar 
to the Bombay Public Trust Act would 
be in operation bequests or gifts for reli» 
gious or charitable purposes, expressed 
in terms for “dharma, dharmada, punya- 
karya, punyadan, ete,” would not fail on 
ground of vagueness or uncertainty. 
However, in areas where such legislation 


-is not in force bequests or gifts to 


‘Dharma’ simpliciter would continue to 
be void on grounds of vagueness or un 


‘certainty, 


9 In the above context it ‘will be i in- 
teresting to point out that in Chatur- 
bhuj Vallabhdas v, Commr, of Incomes ' 
tax, 14 ITR 144: (AIR 1946 Bom 337), 
the Bombay High Court has taken the 
view that where instead of 'Dharma’ the 
testator used the English word ‘Charity’ 
that word without any qualifications or 
limitations denoted public charity and 
as such the bequest was held to be a` 
valid charitable bequest falling within 
the definition. of ‘charitable Purposes: in: 
S. 4 (3) (i) of the Act, 


10, Turning to the concept of ‘Phares 
da’ (which is the same as ‘Dharma~ 
daya’) the question is whether that con- - 
cept could be said to be as vague as the 
concept of ‘Dharma’, In Prof, ‘Wilson’s 
Glossary the expression ‘Dharmada’ or 
‘Dharmadaya’ is stated to be the verna~ 
cular equivalent of the Sanskrit ex- 


-pression ‘Dharmadan’ or ‘Dharmadayam’ 


and. the expression ‘Dharmada’ is ex- 
plained thus: 
“Dharmadao, corruptly, Dharmadow, 


(from Dan or Daya, donation), An en- 
dowment, grant of food, or lands, or 
funds, for religious or charitable pur- 

ses,” K X 
Two other allied expressions, namely, 
‘Dharmakhaten’ and ‘Dharmarth’ are 
explained thus: 

“Dharmakhaten, (Marathi) The head 
of accounts under which pious or chari- 
table gifts are entered,” 

“Dharmarth, (Sanskrit) Any. thing 
given for charitable or pious purposes,” 


O da 
' are compared, it will appear clear that - 
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11. In -Molesworth’s Dictionary (Ma- 
rathi-English), Second Edition, reprinted 
1975, the expression ‘Dharmadaya’ or 
‘Dharmadav’ is stated to mean “an alms 
or a gift in charity’, ` E 

12. If the respective meanings of the 
‘two expressions ‘Dharma’ and ‘Dharma~ 
as given in the above dictionaries 


the former is indefinite and equivocal 
whereas the latter is quite definite; the 
former means either law, or virtue or 
legal duty or moral duty but the latter 
only means an endowment or gift for 
religious or charitable purpose, Similar- 
ly, if the expression ‘Dharme’ is com< 
` pared with the expression ‘Dharmarth’ 
. it will be clear that the former is inde- 
„finite and equivocal while the latter has 
only one ..meaning, namely, anything 
given for charitable or pious purpose, 
The Marathi expression ‘Dharmakhaten’ 
means the head of accounts undér which. 
pious or charitable gifts are entered. 
From the. above discussion it appears to 
‘us clear that though there is some justi- 
fication for . holding that a gift to 
‘Dharma’ simpliciter would be invalid 
on ‘ground. of vagueness and uncertainty, 
, Ja gift to ‘Dharmada’ (Dharmadaya) 
-|would be definite, the object being cer- 


o jtain, namely, for religious, or charitable 
‘ , purposes, In common 


parlance, there- 
‘fore, - the expression ‘Dharmada’ or 
‘Dharmadaya’. cannot be said to be vague 
` or uncertain and as such a gift te ‘Dhar- 
mada’ (Dharmadaya) would: not be in« 
valid for vagueness or uncertainty, 


18... Counsel for the Revenue, . how- 
ever, strongly relied upon the decision 
-or the Bombay High Court in Devshan-~ 
kar v. Moti Ram ((1894) ILR 18 Bom 
_, 136) (supra) where that Court has taken 
the view that a bequest in favour of 
‘Dharmada’: is void by reason of uncer« 
tainty, After going through the argu- 


` ments of counsel in that case and the 


decision of the Court, it appears to. us 
-clear that the Court has. accorded a lite~ 
ral and- derivative meaning to the word 
‘Dharmada’ in that ‘Dharmada’ 
property set apart for ‘Dharma’ . and 
having regard to such derivative mean~ 
ing accorded to that expression, the 
Court has taken the view that there is 
no real distinction between a bequest to 
be expended on ‘Dharmada’ and a be~ 
quest for ‘Dharma’, as against its literal 
and derivative meaning, the expression 
‘Dharmada’ (Dharmadaya). in common 
parlance “means, as mentioned in Prof. 


means _ 


Wilson’s Glossary and Molesworth’s Dic- 
tionary, an endowment or gift for reli-« 
gious or charitable purposes and we are 
inclined to accept the latter popular 
meaning that is invariably accorded by 
Orientalists to the expression ‘Dharmada’ 
(Dharmadaya) and as such in our view 
a gift to ‘'Dharmada’ 
‘Dharmada’ must be regarded as a gift 
or payment for religious or charitable 
purposes and such a gift or payment 
would not be invalid for vagueness or 
uncertainty, 


14. Apart from the fact that the 
concept of ‘Dharmada’ or ‘Dharmadaya’: 
in common parlance 
given in charity or for religious or cha~ 
ritable purposes, it cannot be 
that amongst the trading or commercial 
community in various parts of 
country a gift or payment for ‘Dhar-~ 
mada’ is by custom invariably regarded 
as a gift to charitable purposes, In Tha~ 


kur Das Shyam Sunder v. Addl, Commr, 


of Income-tax, U, P, (1973 Tax LR 1072) 
(supra), a Full Bench decision of the 
Allahabad High Court, the question was 
whether when the assessee, who carried 
on business as a commission agent, 
charged on every transaction of sale of 
goods worth Rs, 100 a sum of 15 paise 
from the person to whom goods were 
sold and 10 paise from the person whose 
goods were sold as ‘Dharmada’ and cre- 
dited the amounts thus collected. in a 
separate ‘Dharmada’ account which was 
held by him to be utilized specifically 
and exclusively for charitable purposes, 
the amounts so collected by him wera 
liable to be included in his 
income or not? The High Court held that 


. the said amounts were not includible in 


the assessable income and’ were nof 
chargeable to income-tax, The High 
Court. took the view that in order to de- 
termine whether a particular receipt by 
whatever name it was called, was 


real nature and quality had to be consi- 
dered and if it was received under a cus- 
tom, the answer to the question depend- 
ed on the nature of the obligation creat~ 
ed by the custom, The assessee’s specific 
case was that in the District of Shah- 
jahanpur there was a custom according 


to which the commission agents realised . 


‘Dharmada’ from their constituents and 
spent the same on charity and this speci- 
fic case was not controverted by the 
Revenue, presumably because the Re- 
venue was aware that such a custom did 
obtain in the trading community, It was 


‘or payment forj 


means anything ` 


„assessable ` 


disputed . 
this, _ 


or . 
was not the income of an assessee,. its - 
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contended on. behalf of the Revenus 
that the ownership of the fund realised 
by way of ‘Dharmada’ rested entirely 
in the assessee who was free to spend 
the amount according to his own discre- 
tion, and, therefore, the assessee’s posi- 
tion, qua the ‘Dharmada’ account wës 

not that of a trustée. Rejecting this com- 

tention the Allahabad High Court ok- 


served thus (at -pp, 1075, 1076): 


“We are unable to accept the submis- 
sion that as the ownership of the 
amounts credited to the ‘dharmada’ ac- 
count vests in the petitioner and it en- 
joys some discretion with regard to its 
disposal it cannot be said that its posi- 
tion is not that of a trustee. The ques- 
tion whether the position of the pet- 
tioner, when he received the amount, 
was that of a trustee or not will depend 
upon the actual custom which obliged 
the constituents to pay dharmada, As 
stated earlier, the petitioner’s case that 
the amount realised as dharmada -~ has 
got to be spent on charity has not been 
controverted by the respondents, Under 
the law relating.to trust, legal owner- 
ship over the trust fund and the power 
to control and dispose it of always vess 
in the trustee, Accordingly, merely be- 
cause in this case the legal ownership 
over the amount deposited as dharmaca 
vested in the petitioner, it cannot ke 
said that its position was not that .of a 
trustee, Discretion vested in trustee tp 
spend the trust amount over charities 
will not affect the character of the de- 
posit,” 


15. The above Full Bench decision of 
; the Allahabad High Court (1973 Tax LR 
1072), it can fairly be said, amounts to 
a judicial recognition of the custom of 
collecting ‘Dharmada’ amounts by trad- 
ers from their customers or constituents 
.which casts an obligation on the traders 
to spend. the same only on some chariz- 
able: purpose. In other words, a gift or 
payment for ‘Dharmada’ is by commer- 
cial or trading custom invariably regard- 
ed as a gift for charitable purposes and 
as such there is no question of there be- 
ing any vagueness. or uncertainty about 
the object for which such gift or pay- 
ment has to be utilized, Counsel - for the 
Revenue sought to contend that the cus- 
tom referred to in Thakur Das Shyam 
Sunder’s case (supra) should be regarc- 
ed as being prevalent only in the Dis- 
trict of Shahjahanpur from which tke 
_ case arose, It is not possible to accept 
Ip this contention, for, it is common know- 
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ledge that such customary levy for 
"Dharmada’ is frequently collécted by 
traders from their customers in several 
parts of the country. A similar custom 
creating the obligation to spend the 
‘Dharmada’ amounts exclusively on cha- 
ritable purposes was invoked or resorted 
to by the Punjab & Haryana High Court 
in the case of Commr, of Income-tax, 
Amritsar v, Gheru Lal Bal Chand (1977 
Tax LR 970) (supra) where the assessee 
who carried on business in Districts of 
Abohar, Hissar and Malaut in Punjab & 
Haryana realised ‘Dharmada’ amounts 
from his constituents and the Court held 
that the assessee was acting- more or less 
as a trustee of such amounts and as 
such these were not includible in his as- 
sessable income, 


16. Having regard to the above . dis- 
cussion, we are clearly of the view that 
a gift to ‘Dharmada’ or ‘Dharmadaya’ 
both in common parlance as well as by 
the customary meaning attached thereto 
among the commercial and trading com- 
munity cannot be regarded-as void or 
invalid on account of vagueness or ‘un-|. 
certainty, and it is, therefore, clear that 
when the customers or brokers paid the 
impugned amounts to the assessee ear- 
marking them for ‘Dharmada’ it must be 
held that these payments were validly 
ear-marked for charitable purposes, In 
other words, right from inception these 
amounts were received and held by the 
assessee under an obligation to spend 
the same for charitable purposes only, 
with the result that these receipts can- 


not be regarded as forming any income `> ~ 


of the assessee, : 


17. The next’ aspect requiring consi« . 
deration is whether because of the com- 
pulsory nature of the levy the impugn- 
ed amounts charged to the customers 
and received by the assessee could be re- 
garded as a part of the price or a sur-` 
charge on the price as contended by 
the counsel for the Revenue? In . our 
view, this question is covered by the 
decision of this Court in Tollygunge 
Club case (AIR 1977 SC 1348) (supra). In 
that case the resporident club conducted 
horse races with amateur riders and 
charged fees for admission into the en- 
closure of the club at the. time of > the 
races; a resolution was passed in 1945 
at the general body meeting of the club 
for levying a surcharge of eight annas 
over and above the admission fees, the 
proceeds of which were to go to the 
Red Cross Fund; this resolution was vari- 
ed by another resolution dated January 
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30, 1950 to the effect that the surcharge 
should be ear-marked “for local chari- 
ties and not solely for the Indian Red 
Cross”; every entrant was issued two 
tickets, one, an admission ticket for ad- 
. mission to the enclosure of the club, and 
. the other, a separate ticket in respect of 
the surcharge of eight annas for local 
charities; the question was whether re- 
ceipts on account of the surcharge were 
to be treated as the respondents income 
for the assessment year 1960-61; the 
Appellate Tribunal and the High Court 
on a reference held that the respondent's 
receipts from the surcharge levied . on 
admission, tickets for purposes of charity 
could not be included in the respondent’s 
` taxable income, On further appeal, this 
Court held, confirming the decision of 
the High Court, that the surcharge was 
not a part of the price for admission but 
was a payment made for the specific 
purpose’ of being applied to local chari- 
ties, At page 780 of the report this Court 
‘thas observed thus (at p, 1346 of AIR): 


_ “The surcharge is. undoubtedly a pay- 
“ment. which a race-goer is required to 


make in addition to the price of admis- - 


_ sion ticket if he wants to witness the 
‘ race from the Club enclosure, but : on 


that account it does not become part of. 


_ the! price for admission, The admission 

to the enclosure is the occasion and not 
the consideration for the surcharge taken 
from the race-goer, It is true that but 
. for this insistence on payment of the 
` surcharge at the time of admission to 

the enclosure, the race-goer might not 
-` have paid any amount for local charities, 
But that does not render the payment 
of the surcharge involuntary, because it 
is out of his own volition that he seeks 
admittance to the enclosure and if -he 
wants such admittance, he has to pay 
not only the price of the admission tice 
ket. but also the surcharge for local cha- 
rities, The surcharge is clearly not.a 
part of the price for admission but it is 
a payment made for the specific purpose 


>. of being applied to local charities,” 


On parity of reasoning the ‘Dharmada’ 
amounts paid by the customers cannot 
be regarded as part of price or a sur- 
charge on price of goods purchased by 
the customers, ‘The amount of ‘Dharmada’ 


is undoubtedly a payment: which a cus- 


tomer is required to pay in addition to 
. |the price of the goods which he pur- 
‘chases from the assessee but the pur- 
chase of the goods by the 
would be the occasion and not the’ con- 
sideration for the. ‘Dharmada’ . amount 


customer 


AT R- 


taken from the customer, It is true that] : 
without payment of ‘Dharmada’ 







that he purchases yarn and cotton from 
the assessee, The 'Dharmada’ amount is, 
therefore, clearly not a part of the price, 
but a payment for the specific purpose 
of being spent on charitable purposes. 
The two decisions on which reliance was 
placed by counsel for the Revenue, 
namely, Poosarla Sambamurthi's case 
(AIR 1957 Andh Pra 910) (supra) and 
Pandaria Pillai’s case ((1973) 31 STC 108 
(Mad)) (supra) are clearly distinguishable ‘ 
and inapplicable to the facts of this case 
inasmuch as both the decisions were 
rendered under sales tax legislation 
where the question that was required 
to be considered was whether the realix 
sations for ‘Dharmam’ (charitable pur- 
pose)in the former case or .‘Mahimai’ 
(religious purpose) in the latter. case 
would fall within the definition of ‘turn- 
over’ as contained in the concerned legis- 
lation and it was held that such realisa~ 
tions were includible in the assessee’s 
turnover, We do not wish to express 
any opinion on the correctness of these 
decisions, Suffice it to state that: the 
ratio of these decisions cannot. apply toj ‘ 
the instant case. Since the realisations 

in question in the present case are not]. 
a part of the price or surcharge on thej, 
price but payments -for the specific pur-|. 
pose of being spent on charitable pur- 
poses, they cannot be regarded as trad= 
ing receipts of the assessee, 


18. Dealing with the factual aspects- 
on the basis of which counsel for the 
Revenue sought to support the Tribu- 
nal’s finding that no trust could be said 
to have been created by the customers 
it will be apparent from the above dis- 
cussion that none of the aspects are ‘such 
as would lend support to. the inference 
drawn by the Tribunal.. We: have already 
dealt with the alleged. compulsory na~ 
ture of the levy and have pointed out 
that the ‘Dharmada’ amounts cannot be 
said to have been paid involuntarily by 
the customers and in any case the com- 
pulsory nature of the payments, if there=— 
be any, cannot impress the receipts witk 
the character of being. trading receipts 
Further, it is not possible to accept thoes 
submission: that the customers’ being illi 
terate did not appreciate that they verj 
paying the amounts with a view to creat 
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a trust, especially when it has been 
found that such payments were made 
pursuant to a custom which obtained 


in the commercial and trading commu- 
nity; indeed, being a customary levy the 
constituents or customers whether lite- 
rate or illiterate would be knowing thet 
the additional payments over and above 
the price were meant for being spent by 
the assessee for charitable purposes 
Further, the fact that the assessee would 
be having some discretion as regards tke 
manner in which and the time when’ it 
should spend the ‘Dharmada’ amounts 
for charitable purposes would not de~ 
tract from the position the assessee held 
qua such amounts, namely, that it wes 
under an obligation to utilize them ex- 
clusively for charitable purposes, It :s 
true that the assessee did not keep thes? 
amounts in a separate bank account but 
admittedly a separate ‘Dharmada’ ac- 
count was maintained in the books im 
which every receipt was credited and 
payment made thereout on charity was 
debited and the High Court has clearly 
found that these amounts were never 
credited in the trading account nor were 
carried to the profit and loss statement, 
Having regard to this position, it seems 
to us clear that the Tribunal’s findirg 
that no trust could be said to have been 
created by the customers in’ respect of 
ithe impugned amounts will have to be 
regarded as erroneous, 


_ .19. In the result, after considerirg 
;, both the aspects, we are of the view 


that the impugned realisations made Ly. 


the assessee from its customers fer 
‘Dharmada’ being validly ear-marked 
for charity or charitable purpose could 
not be regarded as the assessee’s income 
chargeable to income-tax, The ultimae 
conclusion of the High Court is, there- 
fore confirmed and the appeals are dis- 


missed with costs, 
Appeals dismissed. 
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(A) Kerala General Sales Tax Act (15 
of 1963), S. 39 (4) — Enhancement of 
assessment — Cannot be made in ab- 
sence of appeal or cross- -objection by the 
Revenue, 


The power to enhance the assess- 
ment must be appropriately read 
-as relatable to an appeal or cross- 
objections filed by the Department. Thea 
normal rule that a party not appealing 
from a decision must be deemed to be 
satisfied with the decision, must be taken 
to have acquiesced therein and be bound 
by it, and, therefore, cannot seek relief 
against a rival party in an appeal pre- 
ferred by the latter, has not -been deviat- 
ed from in sub-s, (4) (a) (i), -In other 
words, in the absence of an . appeal or — 
cross-objections by the Department 
against the Appellate Asst. Commissioner’s 
order the Appellate Tribunal will have no 
jurisdiction or power to enhance the as~ 
sessment, To accept any other construc- 
tion on sub-s, (4) (a) (i) would be real- 
ly rendering sub-s. (2) of Sec, 39 otiose, 
for if in an appeal preferred by the as- 
sessee against the Appellate Assistant 
Commissioner’s order the tribunal would 
have the power to enhance the assess- 
ment, a provision for cross-objections by — 
the Department was really unnecessary. 
ILR (1975) 2 Ker 177 Affirmed. AIR 1945 
Bom 285 and AIR 1958 Pom 143, Ap- 
proved, (Para 5) 

(E) Kerala General Sales Tax Act (15 
of 1963), Sec. 39 (4) —- Provision pari: 
materia with S, 33 (4) of Income-tax Act 
(1922). (Para 6)- 
Cases Referred : Chronological Paras 
(1961) 12 STC 677 (Ori) 3, 7 
AIR 1958 Bom 143: 31 ITR 84 2,5 
AIR 1945 Bom 285 : 13 ITR 272 2, 6 


Mr, P, A, Francis, Sr, Advocate (Mr -. 


N. Sudhakaran, Advocate with him), for 
Appellant; (Appeal set down ex parte 
against the Respondent). 
TULZAPURKAR, J.:— The short ques- 
tion raised in this appeal by special 
leave is whether the Appellate Tribunal - 
has power under S, 39 (4) of the Kerala 
General Sales Tax Act, 1963 to enhance 
the assessment in the absence of any ap- 
peal or cross-objections by the Revenue? 


2. The, respondent firm (M/s. 
Stores) is a dealer in stationery having 
its Head office at Cochin and branches at- 
Ernakulam and Kottayam, For the as- 
sessment year 1965-66 the respondent 
firm returned a total turnover of Rupees 
25,54,974.58 and a net taxable turnover, 
after elaiciing exemptions, of Rupees 


Vijaya ` 


* Commissioner, 


ve 
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12,99,996.49, “The Sales: Tax Officer . re- 
jected the Book résults on the basis of 
certain material gathered from a rough 
_ note-book detected and seized by the 
Inspecting Officer from the Head - Office 
` at Cochin; it was found that about 50% 
of the transactions recorded in that 
rough note-book were not entered in the 
regular books maintained by the- asses- 
see; the Sales Tax Officer, therefore, 
made an addition of 10% (Rs, 45,654.73) 
to the admitted turnover of the Cochin 
shop and accordingly completed the as- 
sessment by his order dated Jan, 16, 
1967. Ih .an. appeal preferred by the 
respondent-firm to the Appellate Assis- 
tant Commissioner, the assessee raised a 
two-fold. contention that the rejection of 
accounts was not justified and that the 
addition made on the basis of the rough 
. note-book was excessive and arbitrary. 
The Appellate Assistant Commissioner by 
his order dated Nov, 1, 1968 negatived 
the first contention and as regards the 
second he gave relief to the assessee by 
reducing and limiting the addition to 
5% (Rs, -22,823.00) of the ‘admitted turn- 
_ over of the Cochin shop, Against the 
order. of the Appellate Assistant Com- 
missioner the respondent firm preferred 
a-second appeal to the Appellate Tribu- 
nal challenging the addition of 5% to 
the taxable turnover, No appeal nor 
any cross-objections were filed by the 
Revenue to the Tribunal against the 
‘said order of the Appellate Assistant 
The Appellate Tribunal 
was of the view that the Sales Tax Of- 


' | ficer and the Appellate Assistant Com- 
`. missioner had no reason to make addi- 


. tion at any figure less than Rs. 80,218.22 
as was seen from the detected rough 
.note-book; the Tribunal, therefore, by 
invoking the power under S. 39 (4) of 
_ the- Act issued notice to the assessee to 
show cause against the proposed en- 
hancement of the turnover and after 
hearing the objections of the assessee by 
its- order dated May 10, 1973 directed an 
- addition of a sum of Rs, 80,218.22 to the 
taxable turnover. The respondent~-firm 
preferred a Tax Revision Petition (be- 
..ing T.R.C, 59 of 1973)* to the Kerala 
High Court contending that the Tribunal 
had no jurisdiction or power to enhance 
‘the assessment in the absence of an ap- 
peal or cross-objections by the Depart- 
ment and prayed for quashing of the 
order, The Kerala High Court by its 
judgment and order dated April 11, 1975 
Pec oe ee eee a 


Reported in ILR, (1975) 2 Ker 177 ne 


ALR, 


accepted the contention of the frespon= 
dent-firm and set aside the impugned 
order of the Tribunal and remanded the 
case for hearing the appeal of the as- 
sessee afresh in accordance with law 
and in the light of what it had said in 
its judgment; in doing so the- High 
Court relied upon two decisions of the 
Bombay High Court in Motor Union In- 
surance Co, Ltd, v. Commr, of I.~-T. Bom- 
bay, 13 ITR 272: (AIR 1945 Bom 285) and ` 
New India Life Assurance Co. Ltd, v. 
Commr, of I.-T., Excess Profits Tax Bom- 
bay City, 31 ITR 844 : (AIR 1958 Bom 
143), The State of Kerala has come up | 
in appeal to this Court, 


3. Counsel for the appellant raised 
two contentions in support of ‘the ap- 
peal, He first contended that on a true 
construction of S. 39 (4) of the Act the 
Appellate Tribunal should be regarded 
as possessing the power to enhance the 
assessment in the absence of any appeal 
or cross-objections by the Department 
against the Appellate Assistant Commis- 
sioner’s order and that the only require- 
ment before making such enhancement 
was to give a reasonable opportunity of . 
being heard against the proposed en- 
hancement which the Appellate Tribunal 
had done in this case; Secondly, he con- 
tended that S, 39 (4) of the Kerala . 
General Sales Tax Act, 1963 was not in 
pari materia with S, 33 (4) of the Indian 
TIncome-tax Act, 1922, and therefore, the 
High Court ought not to have relied upon’ 
the decisions of the Bombay High Court. 
rendered under S. 33. (4) of the Indian 
Income-tax Act, 1922. He also pressed 
the contrary view taken by the Orissa 
High Court in the case of Commr. of 
Sales Tax, Orissa v. Chunnilal  Parame- 
shwarlal (1961) 12 STC 677 (Ori) for our 
acceptance, For the reasons which wa 
shall presently indicate it is not possi- 
ble to accept either of these contentions_ 
urged by counsel for the appellant. 


4. The question raised before us real= 
ly turns upon the correct interpretation 
to be placed on S. 39 (4) of the Act, but 
sub-ss, (1), (2), (3) and (4) of Sec. 39 ara 
material for our purposes which runs 
thus :— ` . 

“39, Appeal to the Appellate Tribunal 
(1) Any officer empowered by the Govs 
ernment in this. behalf or any other per= 
son objecting to an order passed by tha 
appellate’ Assistant Commissioner under 
sub-sec, (3) of S, 34 and any person ob- 
jecting to an order passed by the De- - 
puty Commissioner under sub-s, {1} of 
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S. 35, and any person objecting to am 
order passed by the Inspecting Assistans 
Commissioner under Cl, (e) of sub-sec= 
tion (4) of S, 26, may; within a pericd 
of sixty days from the date on which 
the order was served on him in tka 
manner prescribed, appeal against . suca 
order to the Appellate Tribunal; 

Provided. that the Appellate Tribun=t 
may admit an appeal presented aftes 
the expiration of the said period if it is 
satisfied that the appellant had  suffici= 
ent cause for not presenting the appeal 
within the said period, 

(2) The Officer authorised under sul 
s (1) or the person against whom = 
appeal has been preferred, as the cas 
may be, on receipt of notice that an.ap- 
peal against the order of the Appella= 
Assistant Commissioner has been prefer 
red under sub-s, (1) by ‘other parts 
may, notwithstanding that he has nÆ 
appealed against such order or any past 
thereof, file, within thirty days of t= 
receipt of the notice, a memorandum =f 
cross-objections, verified in the prescri= 
ed manner against any part of the order 
of the Appellate Assistant Commissione”, 
and such memorandum shall be dispos=1 
of by the Appellate Tribunal as if it were 
an appeal presented within the tire 

- specified in sub-s, (1). 

(3) The appeal or the memorandum +f 
cross-objections shall be in the pr 
scribed form and shall be verified n 
the prescribed manner, and, in the cae 
of an appeal preferred by any pers=@ 
other than an officer empowered by tze 
Government under sub-s, (1), it shall Fe 
accompanied by such fee not exceedirg 
one hundred rupees as may be prescrie- 


ed, . 

(4) In disposing of an appeal, the Ay- 
pellate Tribunal may, after giving tie 
parties a reasonable opportunity of k++ 
ing heard either in person or by a repr 
sentative, — 

(a) in the case of an order of assess- 
ment or penalty, 

(i) confirm, reduce, enhance or anr.al 
fhe assessment or penalty or both; 

(ii) set aside the assessment and ci 
rect the assessing authority to make a 
fresh. assessment after such further ea- 
quiry as may be directed; or 

(iii) pass such other orders as it my 
think fit; or 

(b} in the case of any other order, 
confirm,. cancel or vary such order,” 

_ 5. Considerable emphasis was laid by. 
counsel for the appellant upon sub-s=> 
tion (4) which indicates what things =e 


tant Commissioner’s order the tribunal, 
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Appellate Tribunal may do while. dis 
posing of an appeal and in particular it 
was pointed out that under sub-s, (4) (a) 
(ij the -Appellate Tribunal has been 
given power “to enhance the assessment” 
while disposing of an appeal against an 
order of assessment after giving the 
party a reasonable opportunity of being 
heard and it was urged that such powet 
could be exercised even when the ap-. 
peal against the Appellate Assistant Com- 
missioner’s assessment order had been 
preferred by the assessee and not by the 
Department, To place such a construc< 
tion on sub-s, (4) (a) (i) would amount 
to ignoring the scheme of -S,.39, Sub- 
sec, (1) provides’ for an ‘appeal being 
preferred against an assessment order 
passed by the Appellate Assistant Com« 
missioner: under S, 34 (3) either by tha 
assessee or by the Department through 
an officer empowered by the Government 
in that behalf. Further, sub-section (2) 
provides for filing of cross~objections by 
a party, against whom an appeal has. 


‘been preferred, notwithstanding that he 


has not himself appealed against the de~ 
cision or any, part thereof and such 
cross-objections are to be disposed of by 
Appellate Tribunal as if it were an ap~ 
peal, Then comes sub-s, (4) which enu- 

merates the various powers conferred - 
upon the Appellate Tribunal while  dis-|. 
posing of such appeals (including cross- 
objections) and the . power conferred 
upon the Appellate Tribunal under sub- 
sec, (4) (a) (i) is “to confirm, reduce, | ` 
enhance or annul the assessment”; - thej. - 
power to enhance the assessment must 
be appropriately read as relatable to an 
or cross~objections filed by th 
The normal rule that. a 
party not appealing from a decision! 











decision, must be taken to have, 
quiesced therein and be bound by it, and} 
therefore, cannot seek relief against aj 
rival party in an appeal preferred byi 
the latter, has not been deviated from 
in sub-s, (4) (a) (i) above. In other words 
in the absence of an appeal or cross-ob~ 
jections by the Department against the 
Appellate Assistant Commissioner’s order, 
the Appellate Tribunal will have nol 
jurisdiction or power to enhance the as- 
sessment, Further, to accept the con-! 
struction placed by the counsel for the 
appellant.on sub-s, (4) (a) (i) would be 
really rendering sub-s, (2) of Section 39|- 
otiose, for if in an appeal preferred by 
the assessee against the Appellate Assis- 
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[would have the power to enhance the 
assessment, a provision’ for cross-objec- 
tions by the Department was really un- 
necessary, Having regard to the entire 
scheme of S. 39, therefore, it is clear 
that on a true and proper construction 
of sub-s, (4) (a) (i) of S. 39 the Tribu- 
‘nal has no jurisdiction or power to en~ 
hance the assessment in the absence of 
an appeal or cross-objections by the De- 
partment, i 
6. It is true that the two Bombay 
decisions reported in 13 ITR 272 : (AIR 
1945 Bom 285) and 31 ITR 844: (AIR 
1958 Bom 143) (supra) on which the 
High Court has relied have been ren- 
‘dered in relation to S, 33 (4) of Indian 
Income-tax Act, 1922 but in’ our view 
the said provision of Income-tax Act is 
in pari materia with the provision of 
S. 39 (4) of the Kerala General Sales 
Tax Act, 1963. Moreover, the Bombay 
High Court has pointed out in those de~ 
cisions that S, 33 (4) merely enacted 
what was the elementary principle to be 
found in the Civil Procedure Code that 
the respondent who has neither prefer- 
red his own appeal nor filed cross-objec- 
tions in the appeal preferred by the 
appellant, must be deemed to be satis- 
fied with the decision of the lower autho- 
rity and he will not be entitled to seek 
relief against a rival party in an appeal 
preferred by the latter. In the first 
_ mentioned case the elementary princi- 
ple is stated at p, 282 (of ITR) : (at 
p. 290 of AIR) of the report thus : 
“Apart. from statute, it is elementary 
that if a party appeals, he is the party 
who comes before the Appellate Tribunal 
to redress a grievance alleged by him. 
. If the other side has any grievance, he 
has a right to file a cross-appeal or 
- cross-objections, But if no such thing is 
done, the other party, in law, is deem- 
ed to be satisfied with the decision, He 
is, of course, entitled to support the 
judgment of the first officer on any 
ground open to him, but he is not entitl- 
ed to raise a ground so as to work ad- 
versely to the appellant and in his fav- 
our.” 
.% As regards the decision of the 
Orissa High Court in Commr, of Sales 
Tax, Orissa v, Chunnilal Parmeshwar 
. Lal (1961) 12 STC 677 (Ori) (supra), the 


same cannot avail the appellant for the. 


decision in that case was rendered on a 
concession made by the assessee’s counsel, 


8. In the result we are clearly of the- 


opinion that the High Court was right in 
the view it took and the appeal, there- 


M.'A. Kochu Devassy v. State of Kerala 


‘or servant of a 


A. L Ra 


fore, fails and is dismissed, Since tha 
respondent has not appeared, there is no 
question of any costs, i 


Appeal dismissed, 
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JASWANT SINGH, P, S. KATLASAM 
AND A, D, KOSHAL, JJ, 
M, A, Kochu Devassy etc., Appellants 
v. State of Kerala, Respondent, 
Criminal Appeals Nos, 178 and 248 off 
1977, D/- 15-9-1978, 
Prevention of Corruption Act (2 of 
1947), Ss, 2 and 5 (1) (c) — Kerala Cri- 
minal Law Amendment Act (27 of 1962), 


' Ss. 2 and 3 —- Penal Code (1889), Ss, 161 


and 21 —~ Enlarged definition of ‘publia 
servant’? — Applicability, 

The enlarged definition of the expres- 
sion ‘public servant’ as contained in tha 
Explanation added to S. 161 of the Code 
by S. 2 of the Kerala Act governs all the 
provisions of the 1947 Act, 

A member of executive committea 
registered co- 
operative society is a public ser- 
vant within the meaning- of that. 
enlarged definition by reason of the lan< 
guage employed in cl. (iv) of the Expla- 
nation and therefore, the offences under 
cl, (c) of sub-sec, (1) of S. 5 of the 1947 
Act said to have been.committed by him 
are triable exclusively by Special Judges 
appointed under the Criminal Law Amr 
endment Act 1952, AIR 1977 Ker 113 
(FB), Affirmed, (Para 6) 


The terms of S, 2 of the 1947 Act as 
substituted by S, 3 of the Kerala Act 
are absolutely clear and unambiguous 
and when they lay down that the ex- 
pression ‘public servant’ shall have a 
particular meaning for the purposes of 
the Act, that meaning must be given to 
the expression wherever it occurs in the 


Act. ‘For the purposes of the Act’ surely 


means for the purposes of all and nof 
only some of the provisions of the Act, 
f (Para 5) 

What is brought into S. 2 of the 194? 
Act is the meaning of the expression as 
contained in the Explanation and nof 


"(Criminal Misc. Petn, No, 862 of 1976, 
D/- 25-1-1977 reported in AIR 1977 
Ker 113 (FB) and Cri, Appeal No, 416 
of 1975, D/- 4-3-1977 (Ker).) 


IV/K-V/8455/78/CWM 


1979 M. A. Kochu Devassy v. State of 


the entire Explanation itself, so that the 
words “for the purposes of this section 
and Ss, 162, 163, 164, 165 and 165A” oc- 
curring in the Explanation are not trans- 
planted into S. 2 of the 1947 Act as stb- 
stituted, If the contrary were true «nd 
the Explanation had to be read word <or 
word into the said 5. 2, the result would 
entail an absurdity, (Para 5) 

Had the definition been enlarged by an 
amendment of S, 21 of the Code, it world 
have made the eight new categories of 
persons brought by it within the ambit 
of the expression ‘public servant’ Hable 
to punishment not only for offences in- 
der Ss, 161 to 165A of the Code but aiso 
for mumerous other offences specified in 
the Code relating to public servants, as 
also to offences so related and created by 
other Acts wherein the definition of 'prb- 
lic servant’ -occurring in S, 21 of the 
Code has been adopted as such, It was 
presumably to avoid such a result and to 
limit the scope of the applicability of 
the definition to bribery, criminal mis- 
conduct and allied offences committed by 
public servants, that the legislature in 
its wisdom adopted the device of amend-~ 
ing S, 161 of the Code by adding the Fx~ 
planation to it and by providing also that 
the enlarged definition shall govern all 
the provisions of the 1947 Act, (Para 5) 


Anno: AIR Manual (8rd Edn.) Prev, of 
Corr, Act. S, 2 N. 1; S.5.N. 4; AIR Comm, 
I. P. C. (2nd Edn.) S. 21 N. 1; S. 161 N. 2. 
Cases Referred : Chronological Paras 
1977 Cri LJ 637:.1976 Ker LT 134 | 2 


T, C, Raghavan, Sr. Advocate (Cri, A, 
No, 178 of 1977) (Mr. P. K. Pillai, Advo- 
cate with him), for Appellants; Mr, K. T, 
Harindranath, Sr, Advocate (Cri. A, No. 
178 of 1977) (Mr. K, R, Nambiar, Advo- 
cate with him), for Respondent, 


KOSHAL, Ju By this judgment we 
shall dispose of Criminal Appeals Nos. 
178 and 248 of 1977, both of which were 
admitted to a hearing by special leave 
and in each one of which the sole pcint 
for determination is whether a member 
of an executive committee or a servant 
ef a registered: co-operative society is a 
public servant for the purpose of Cl, (c) 
of sub-see, (1) of S, 5 of the Prevention 
of Corruption Act (Central Act No, 2 of 
1947, hereinafter referred fo as the 1347 
Act) and whether, therefore, a Special 
Judge appointed under the Criminal Law 
Amendment Act (Central Act No, 46 of 
1852, hereinafter called the 1952 Act) 
has jurisdiction to try him for an offence 
under that clause, 


Kerala (Koshal. J.) {[Prs, 1-2] S.C. 359 


2. The. appellant in... Criminal. Appeal 
No, 178 of 1977 is M. A, Kochu Devassy 
who was sent up, along with 11 others, 
for trial in respect of offences under 


‘Ss, 120-B, 408, 465, 467, 477 and 477-A 


of the I, P, C, (hereinafter described as 
the Code) and Cl. (c) of- sub-sec, (1) 
read with sub-s, (2) of S, 5 of the 1947 
Act to the Special Judge, Trichur by the 
Deputy Superintendent of Police, Vigi- 
lance Department, Trichur, The allega- 
tions against the accused were that 
while being members of the Board of 
Directors or the servants of Co-operative 
Society No, R-192, Chalakudy (herein< 
after called. the Society), they, on the 
18th of May 1972, entered into a conspir- 
acy to misappropriate the funds of the 
society, that in pursuance of that conspir- 
acy they misappropriated a sum of 
Rs, 1900/- on the same. date and that’ 
they prepared false records in order to 
conceal the misappropriation, Before the 
trial commenced, however, a petition 
was made on behalf of the accused to 
the High Court of Kerala praying that 
the charge be quashed, That petition 
came up for hearing before Khalid, J., 
who doubted the correctness of the dic- 
tum of a Division Bench of. that Court 
in Sahadevan v, State of Kerala (1976 
Ker LT 134) s (1979 Cri LJ 637) to the 
effect that a Special Judge has jurisdic- 
tion to try all cases against employees 
of co-operative societies under all or any 


of the provisions of S. 5 of the 1947, Act. _- 


He adverted to various provisions of that 
Act and the Kerala Criminal Law Am- 
endment Act (Kerala Act 27 of 1962 and 
hereinafter referred to as the Kerala 
Act) and thought that an important as- 
pect of the amendment promulgated by — 
the Kerala Act was not brought to the 


notice of the Division Bench and there- 


fore referred the matter to a larger 
Bench by an order dated the 7th of Dec, 
1976, The petition then came up for 
final hearing before a Full Bench of the 
Kerala High Court, which has, by the 
impugned judgment, held that the dic- 
tum of the Division Bench mentioned 
above was correct, that a member of 
the executive committee or a servant of 
a registered co-operative society was.a 
public servant for the purposes of the 
1947 Act as a whole in so far as the 
State of Kerala was concerned and that, 
therefore, such a member or servant 


_could be tried by a Special Judge, It is 


by that judgment that 
feels aggrieved, 


tha appellant 


x 
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3. The appellant in Criminal Appeal 
No. 248 of 1977 is one C; A. Thomas, who 
was convicted by the Special Judge, Tri- 

- chur, for offences under Cl, (c) of sub- 
`` section (1). read with sub-see, (2) of S. 5 
_ of the 1947 Act and S. 408 of the Code 
, and was sentenced to rigorous imprison- 
ment for a year and a fine of Rupees 
~ §000/- on the first count, the sentence in 
default of payment of fine being rigor- 
ous imprisonment for six months, No 
sentence was awarded for the offence un- 
der S. 408 of the Code. The allegations 
on the basis of which he was prosecut- 
` ed and which were found proved against 
him were that while being employed as 
a store-keeper. at the firewood depot at 
Punkunnam owned by the Wholesale Co- 
. operative Consumer Stores Ltd. Trichur, 
‘ he misappropriated profits accruing to 
his employers by abusing his. official 
position, He filed an appeal to the High 
Court of Kerala which was dismissed by 
a learned Single Judge on the 4th of 
March’ 1977 through the judgment im- 
pugned before us. The pleas raised be- 
fore the High Court on his behalf in- 
cluded one.:'that the Special Judge had 
no jurisdiction. to try him inasmuch as 
‘he was not a public servant for the pur- 
‘poses of the 1947 Act. The plea was 
. ‘rejected by the High Court in view of 
the. dictum of the Full Bench which is 
- challenged before us in Criminal Appeal 
- No, -178 of 1977. 


` 4 Åt. this stage, we may usefully re- 
fer to various provisions of the Code, 
' 1947 Act, the 1952 Act, the Kerala Act 
and the Criminal Law Amendment Act 
(Central Act No, 50 of 1955 and herein- 
‘after called the 1955 Act), S. 21 of the 
„Code defines what is a “public, servant”, 
In 12 clauses it lists various categories 
oË persons who fall within the defini- 
tion. Members of the executive com~ 
‘mittee or servants of a co-operative so- 
-ciety are not embraced by any of those 
categories. Chapter IX of the Code 


~- 7 headed- “Of Offences by or relating to- 


“Public Servants” consists of Ss, 161 to 
471, Section 161. states the conditions 
on the fulfilment of which a public ser- 
vant would be guilty of bribery and lays 
down the punishment therefor, i 


Section 2 of the 1947 Act as originals 
_ fy enacted was to the following effect 1 


‘2, For the purposes of this Act, “pub< 
lic servant” means a public servant as 
defined in S. 21 of the I, P. C? 


. Sub-sec, (1) of S. 5 of the 1947 Act 


states when a public servant can be said. 


to commit the offence of criminal mis- 
conduct. It has five clauses of which 
the first three run as follows : 

“(a) if he habitually accepts or ob- 
tains or agrees to accept or attempts to 
obtain from any person for himself or 
for any other person, any gratification 
(other than legal remuneration) as a 
motive or reward such as is mentioned 
in S, 161 of the LP.C., or 

(b) if he habitually accepts or obtains 
or agrees to accept or attempts to ob- 
tain for himself or for any other per- 
son, any valuable thing without conside- 
ration or for-a consideration which he 
knows to be inadequate, from any per- 
son whom he knows to have been, or to. 
be, or to be likely to be concerned in 
any proceeding or business transacted or 
about to be transacted by him, or hav- 
ing any connection with the official func- 
tions of himself or of any public servant 
to whom he is subordinate, or from any 
person whom he knows to be interested 
in or related to the person so concerned, . 
or i 


(c) if he dishonestly or fraudulently 
misappropriates or otherwise converts for 
his own use any property entrusted to 
him or under his.control as a public ser- 
vant or allows any other person so’ to 
do, or”, we. 


Sub-sec, (2) of S., 5 of the 1947 Act 
provides for punishment in respect of an 
offence under sub-sec, (1) thereof, while 
S. 6 creates a bar against any court -tak-. 
ing cognizance of an offence under Sec« 
tions 161, 164 and 165-of the Code or 
sub-sec, (2) of S. 6 of the 1947 Act un- 
less previous sanction of certain autho- 
rities has been obtained in that behalf. 


Now we come to the provisions of the 
1952 Act. Sec, 3 thereof added to the 
Code S, 165-A which created and laid 
down the punishment: for the offence of 
abetment of the offences covered by Sec- 
tions .161 and 165 of the Code, Sec. 6 of 
the 1952 Act dealt with the appointment. 
of Special Judges to try offences under 
Ss, 161, 165 or 165-A of the Code or sub- 
gec, (2) of S, 5 of the 1947 Act, or con- 
spiracy to commit any of those offences, 
Sub-sec, (1) of S. 7 of the 1952 Act bar-. 
red the jurisdiction of courts other than 
those of Special Judges- fo try the of- 
fences mentioned in S. 6, while sub-sec« 
tion (3) of S. 7 provided that a Special 


- Judge trying any of the offences men- 


tioned in S. 6 could also try offences 
-with which the accused might be charg- 
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ed at the same trial in accordance with 
the provisions of the Cr, P. C. 


` The 1955 Act added offences under 
Ss, 162, 163 and 164 of the Code to the 
‘range of offences to try which the Spe- 
cial Judge had exclusive jurisdiction, so 
that such jurisdiction thenceforth ex- 
tended to the trial of offences under 
Ss, 161 to 165-A of the Code and sub: 
‘sec, (2) of S. 5 of the 1947 Act, 

Seven years later was promulgated the 
Kerala Act, S, 2 whereof amended Sec 
tion 161 of the Code by adding there:o 
an Explanation, the relevant part of 
which is extracted below: i 

t“Public Servant”— For purposes of 
this section and Ss. 162, 163, 164, 165 and 
165A, the words “public servant” shell 
denote, besides those who are “public 
servants” within the meaning of that sez- 
tion under any law for the time being 
in force, persons falling under any bf 
the deveriptions _ hereinafter following, 
namely : : 

(1) to (i) cece wissa aanas 


(iv) Every nae of the Board f 
Directors or the executive or managing 
committee and every officer or servant 
of a co-operative society registered £ 
deemed to be registered under the lew 
relating to co-operative societies for the 
time ..being in force; 

(v). to (viii) estes sed. bokse eas ru sens 
Section 3 of the Kerala Act may be r2- 
produced in extenso : 

‘In the Prevention of Corruption Act, 
1947 (Central Act 2 of 1947)— 


(i) for S, 2, the following section shall 
be substituted, namely :— 

“2, Interprétation— For the purposes 
of this Act, “public servant” shall have 
the meaning assigned to it under the Ex- 
planation to S. 161 of the I, P. C. as 
amended by the Kerala Criminal Lew 
Amendment Act, 1962”; 

(ii) in S. 5A, for the words, figures and 
letter, “under S. 161, S, 165 or S, 1654,” 
the words, figures and letter “under Sec- 
tions 161; 162, 163, 164, 165 or 
shall be substituted ; 

(iii) in sub-sec. (1) of S. 6, after cl, (b) 
the following clause shall be inserted, 
namely :— ` 
. "(bb) in the case of a person falling 
under any of the descriptions mentioned 
in items (i) to (viii) in the Explanation 
relating to “Public Servant” in S, 161 of 
the I. P. C, as amended by the Kerela 
Criminal -Law Amendment Act, 1962, 
save by or with the sanction of tne 
State Government;”’, f 


165A” 


. 1947 Act as substituted by the 


oe 
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4A. The contentions raised on behalf 
of the appellants may be summarised 
thus. Sec, 2 of the Kerala Act brought 


members of the executive committee or . 


the servants-of a registered co-operative 
society within the ambit of the expres- . 
sion “public servant” only for the pur- 
poses of Ss, 161 to 165A of the Code 
and for no other purpose and therefore 
the use of the enlarged definition could 
not be made for the purposes of the 
1947 Act, It is true that S, 2 of the 1947 
Act as substituted by the Kerala Act 
states that the expression “public ser- 
vant” shall have the same meaning for 
the purposes of the 1947 Act. as hava 
been assigned to it under the enlarged 
definition of that expression in the Ex~- 
planation added to S, 161 of the Code, 
but then the phrase “for the purposes of 
this Act” occurring in the said Sec. 2 
must be deemed to have a limited mean- 
ing and should be read down as if they 
are restricted to only those purposes of 
the Act which concern Ss, 161 to 165A 
of the Code. Had the intention of the 
framers of the substituted section been 
not to give such a limited meaning to 
the said phrase but to use it in its 
literal sense, there was no point in en- 
larging the definition of the expression 
“public servant” by adding an Explana- 


` tion to S.:161 of the Code; for, in iat 


case, the proper and direct method ` 
carrying out the intention would hie 
been to amend S, 21 of the Code itself, . 
so as to make the definition therein em- 
brace ali the eight categories of persons ` 
mentioned in the added Explanation, . 


5. We find ourselves wholly unable to` 
accept any of the contentions, The terms - 
of S, 2 of the 1947 Act as substituted by 
S. 3 of the Kerala Act are absolutely. 
clear and unambiguous and when they: 
lay down that the expression “public ser- 
vant” shall have a particular meaning 
for the purposes of the Act, that mean-. 
ing must be given to the expression 
wherever it occurs in the Act, “for the 
purposes of the Act” surely means for ` 
the purposes of all and not only some 
of the provisions of the Act. If the in- 


.tention was to limit the applicability of. 


the definition of the expression “public 
servant” as contended, the language used 
would not have been “for the purposes 
of the Act” but something like “for the ` 
purposes of the Act in so far as they re- 
late to the offences under Ss. 161 to 165A 
of the I. P. C.” 

It may be noted here that S. 2 of the 
Kerala 


=: 362 S.C. 
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Act does not reproduce the definition of 
the expression “public servant” as con~ 
tained in S, 161 of the Code, but states 
in so many words that the expression 
shall have the meaning assigned to it in 
the Explanation to the said Sec, 161, It 


.|follows that what is brought into Sec- 


tion 2 of the 1947 Act is the meaning of 
the expression as contained in the Ex- 
planation and not the entire Explanation 
itself, so that the words. “for the pur« 
poses of this section and Ss, 162, 163, 164, 
165 and 165A” occurring in the Expla- 
mation are not transplanted into S, 2 of 
the 1947.Act as substituted, If the con- 
trary were true and the Explanation had 
to be read word for word into the said 
S. 2, the result would entail an absur- 
dity: for then the section last mentioned 
would read “thus: ‘For purposes of 
this Act, for purposes of this section and 
Sections 162, 163, 164, 165 and 165A the 
words ‘public servant”. shall denote......’ 
So read, the section makes no sense and 
the method of incorporation of the Ex- 
planation into the substituted S, 2 can 
not be accepted as a correct method of 
interpretation of the section, 


Nor do’ we see any cogent reason why. 
the legislature should have intended to 
limit the applicability of the enlarged 
definition as contended, The Kerala Act 
carried out amendments to the 1947 Act 


‘lin so far as the State of Kerala was con» 


cerned and the 1947 Act deals not only 
with offences under Ss. 161 to 165A of 
the Code but also, and mainly, with 
those falling under various clauses of 
sub-sec, (1) of S. 5 of the 1947 Act, No 
reasonable line of distinction between 
the offences under Ss, 161 to 165A of the 
Code on the one hand and those punish- 
able under sub-see, (2) of S. 5 of the 
1947 Act on the other appears feasible 
for the purpose of conferment of exclu- 
sive jurisdiction on Special Judges to 


: try.them, From this point of view also, 


|the interpretation canvassed on behalf 
of the appellants is untenable, 


And the argument that the enlarged 
definition of the expression “public ser- 
vant” would not have been adopted in 
the form of the Explanation to Sec, 161 
of the Code but would have been incor~ 
porated in S, 21 thereof if it was to ap- 
ply to the 1947 Act as a whole, though 
attractive at first sight, is really with- 
out substance, In our view, the method 
adopted is not without purpose. Had the 
definition been enlarged by an amend- 
ment of S..21 of the Code, it would have 
made the eight new categories of per 
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sons brought by it within the ambit of 
the expression “public servant” liable to 
punishment not only for offences under 
Ss, 161 to 165A of the Code but also for 
numerous other offences specified in the 
Code relating to public servants, as also 
to offences so related and created by 
other Acts wherein the definition of 
“public servant” occurring in S, 21 of 
the Code has been adopted as such, It 
‘was presumably to avoid such a result]: 
and to limit the scope of the applicabi- 
lity of the definition to bribery, crimi- 
nal misconduct and allied offences com- 
mitted by public servants, that the legis- 
lature in its wisdom adopted the device 
of amending S, 161 of the Code by add- 
ing the Explanation to it and by provid~ 
ing also that the enlarged definition shall 
oon all the provisions of the 1947 
c 


& Not finding any merit in the con- 
tentions raised on behalf of the appel- 
tants, we hold that the enlarged defini- 
tion of the expression “public servant” 
as contained in the Explanation added to 
Sec, 161 of the Code by S, 2 of the 
Kerala Act governs all the provisions 
of the 1947 Act, that the appellants are 
public servants within the meaning of 
that enlarged definition by reason of the 
language employed in Cl. (iv) of- the 
Explanation and that, therefore, the of- 
fence under Cl. (c) of sub-sec, (1) of 
S. 5 of the 1947 Act said to have been 
committed by them are triable exclu- 
sively by Special Judges appointed under 
the 1952 Act. : ; 

4%. Both the appeals are accordingly. 
dismissed, 

Appeals dismissed. 
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*(Criminal Appin. No, 1379 of 1975, DJ- 
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1979. 


tight to claim maintenance allowance. 
Cri. Appin. No, 1379 of 1975 D/- 20-10- 
1975 (Bom), Reversed, 


On a simple reading of the Explana« 
tion (b) to S, 125 (1) of the Code it E 
clear that every divorced wife, other- 
wise eligible, is entitled to the benefit af 
maintenance allowance and the dissolu- 
tion of the marriage makes no differ- 
ence to this right under the currert 
Code, Cri, Appin, No, 1379 of 1975, D/- 
26-10-1975 (Bom), Reversed, (Para €E] 

Anno: AIR Comm, Cr, P, C, (1974) 
{ith Edn,), S. 125 N, 8. 

(B) Criminal P. C, (2 of 1974), S., 12% 
— Claim for maintenance allowance — 
Neglect by husband — Proof. Cri, Ap- 
plication No, 1879 of 1975, D/- 20-18 
1975 (Bom), Reversed. | ; 

Section 125 requires, as a sine qué 
non for its application, neglect by hus- 
band or father, Where in a petition ky 
a divorced wife under S, 125 the hus- 
band did not examine himself to prove 
that he was giving allowances to tka 
divorced wife, his case, on the contrary, 
was that she had forfeited her claim 
because of divorce and the earlier com~ 
sent decree; 

Held that the husband had no case of 
mon-neglect and hence the basic condi- 
tion of neglect to maintain was satisfied 
Cri, Appln, No, 1379 of 1975, D/- 20-14- 
1975 (Bom), Reversed, : (Para 33 

Anno : AIR ne Cr, P. C. (978 
(ith Edn. ), S.. 125 N. iL 


(C) Criminal P. C, (2 of 1974), S. 125 
(4) — No allowance if parties are liviaz 
separately by mutual consent — Claim 
by divorced wife —~ Proof that she was 
not living separately by mutual conser 
is not necessary ~~ Sub-s, (4) does net 
apply, i (Para £) 

Anno: AIR Comm, Cr, P, C, (1979 
(7th Edn.), S. 125 N, 23, 

(D) Criminal P, C. (2 of 1974), S. 127 
(3) (b) — Claim 
Muslim divorced wife — Payment of 
mehar money — When absolves husband 
=~ Payment ‘under any customary 3E 
personal law’ — Purpose stated,. 

No husband can claim under S, 127 


(8) (b) absolution from his obligation u>. 


der. S, 125 towards a divorced wife es- 
cept on proof of payment of a sum st 
pulated by cusfomary or personal lew 
whose quantum is more or less .suffid= 
ent to do duty for maintenance allow 
ance. {Para Fs) 

The payment of ‘illusory amounts b7 
way of customary or personal law’ r 
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for maintenance by. 


. [Prs,. 1-2]: 
quirement will be considered. in the re. 
duction of maintenance rate but cannot 
annihilate that rate unless it is a rea- 
sonable substitute, The purpose of the 
payment ‘under any customary or per< 
sonal law’ must be to obviate destitu- 
tion of the divorcee and to provide her 
with wherewithal to maintain herself, 
The whole scheme of S, 127 (3) (b) is 
manifestly to recognise the substitute 
maintenance arrangement by lump sum 
payment organised by the custom of the 
community or the personal law of the 
parties, There must be a rational rela- 
tion between the sum so paid and its 
potential as provision for maintenance, 
to interpret otherwise is to stultify the 
project, (Para. 12} 

Anno + AIR Comm, Cr, P, G (1974), 
ue Edn.), S, 127, N, 10. 


. M, C, Bhandare, Sr, Advocate 
ati A, N. Karkhanis, Miss Malini 
Paduval, Mrs, S, Bhandare, Advocates 
with him), for Appellant; Mr, G. L. 
Sanghi, Sr, Advocate (Mrs, A. K, Verma 
Advocate with him), (for No,.1) and Mr. 
M. N, Shroff, Advocate (for No, 2), for 
Respondents, 


A Prefatory Statements 


KRISHNA IYER, J.:— In this appeal, 
by special leave, we are called upon to 
interpret a benign provision enacted to 
ameliorate the economic condition of 
neglected wives and discarded divorcees, 
namely, S, 125, Cr.P.C, Welfare laws 
must be so read as to be effective deli- 
very systems of the salutary objects 
sought to be served by the Legislature 
and when the beneficiaries are the wea-. 
ker sections, like destitute women, the 
spirit of Art, 15 (3) of the Constitution 
must belight the meaning of the Section. 
The Constitution is a pervasive omni< 
presence brooding over the meaning and 
transforming the values of every mea- _ 
sure, So, S, 125 and sister clauses must 
receive a compassionate expansion of 
sense that the words used permit, 


The Brief Facts: 


2.. The respondent (husband) married 
the appellant (wife) as a second . wife, 
way back in 1956, and a few years later 
had a son by her, The initial warmth 
vanished and the. jealousies of a trian- 


‘gular situation erupted, marring mutual 


affection, The respondent divorced the 
appellant around July 1962, A suit re- 
lating to a flat in which the husband 
had housed the wife resulted in a con- 
sent decree which also settled the mari- 
tal disputes, For instance, it recited 


S.C. 363 


354 S.C,  [Prs, 2-6], 


that the respondent had transferred the 
suit premises, namely, a flat in Bombay, 
to the appellant and also the shares of 
the Co-operative Housing Society which 


: ~ built the flat concerned, There was & 


_ reference to mehar money (RS, 5,000/= 

and ‘iddat’ money, Rs, 180) which was 

` also stated to have been adjusted by the 

. compromise terms, There was a clause 
_ in the compromise: 


“The plaintiff declares that she has 
now no claim or right whatsoever 
against the defendant or against the 
estate and. the ee of the defen 
dant.” _ 


And another term in the settlement was 
. that the appellant had by virtue of the 
.. compromise become the absolute owner 
of the flat and various deposits in res- 
` pect of the said flat made with the co" 
operative housing society, 


3. For some time there was flicker- 
ing improvement in the relations be- 
tween the quondam husband and the 
quondam wife and they lived together, 
Thereafter, again they separated, be- 


' came estranged. The appellant, finding 


herself in financial straits and unable 
to maintain herself, moved the Magis< 


~. trate under S, 125 of the Criminal Pro- 


cedure Code, 1973, for a monthly ` al~ 
_lowance for ‘the maintenance of herself 


~. and her child, She proceeded on tha 


. footing that she was still a wife while 
-the respondent rejected this status and 
- asserted that she was a divorcee and 
. -therefore ineligible for maintenance, Tha 
' “Magistrate, who tried the petition for 
maintenance, held that the appellant 
was a subsisting wife and awarded 
monthly maintenance of Rs, 300/- for 
. the son and Rs, 400%- for the mother 
-for their subsistence, taking due- note 
of the fact that the cost of living in 
- Bombay, where the parties lived, was 
high, and that the respondent had pro- 
vided residential accommodation to the 


a appellant, - 


4. This order was challenged before 
the Sessions Judge by the aggrieved 
husband, who on a strange view of tha 
law that- the court, under S. 125, had no 


ES jurisdiction to consider whether the ap= 


_plicant was a wife, dismissed the peti- 
tion in allowance of the appeal. -The 


_. High Court déigned to bestow little at~ 
~ tention on the matter 


and summarily 
-dismissed a revision petition. This pro- 
tracted and fluctuating litigation misfor- 
tune has led to the appeal, by special 
leave, before this Court,’ . 
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- of expiry of the - - period, - if any, 


ALR 
The Questions Mooted: : ` 


5. Shri Bhandare, appearing for tha 
appellant, contended that the Courts be- 
low had surprisingly forgotten the plain 
provision in the Explanation (b) to Sec- 
tion 125 (1) of the Code which reads ; 

' “wife” includes a woman who has 
been divorced by, or has obtained a dis 
vorce from, her husband and has not 
remarried, 

On this foundation, he urged that ac- 
cepting the contention of the respondent 
that the appellant was a divorcee, his 
client was still entitled to an allowance, 
This is obviously beyond dispute on a 
simple reading of the sub-section and it 
is curious how this innovative and sen< 
sitive provision with a benignant dispo« 
sition towards destitute divorcees has 
been overlooked by all the courts bes. 
low, We. hold that every divorcee, 
otherwise eligible, is entitled to th 
benefit of maintenance allowance and 
the dissolution of the marriage makes 
no difference to this right under the 
current Code. In the normal course, an 
order for maintenance must follow, thè) 
quantum having been determined by 
ri learned Magistrate at the trial le-'. 
ve 

6. However, Shri Sanghi, appearing. 
for the respondent, sought to sustain ~“ 
the order in his favour on three grounds: 
They are of public importance since tha 
affected party’ in such a fact-situation is- 
the neglected divorcee, He first argued 
that S, 125 (4) would apply in the _ ab« 
sence of proof that the lady was ` not 
living separately by mutual consent. His 
next plea was that there must be proof 


‘of neglect to maintain to attract S., 125 


and his third contention was that thera 
was a settlement by consent decree in 
1962, whereby the mehar money had 
been paid and all claims adjusted, and 
so no claim for maintenance could sur 
vive, The third contention is apparent~ 
ly based upon a contractual arrangement 
in the consent decree read with S, 129 
(3) (b) which reads : 


“(b) the woman has bean. divorced by 
her husband and that she has received, 
whether before or after the date of the 
said order, the whole of the sum which, 
under any customary or personal law. 
applicable to the parties, was payabid 
on such divorce, cancel such order,— 

(i) in the case where such sum was 
paid before such order, from the data 
on which such order was made, ` 

- (ii) in-any other case, from the- os 


1975 


which. maintenance has been actually 
paid by the husband to the woman;” 


We must. state, however, that there wes 
no specific plea, based upon the later 
provision, set up anywhere in the cours 
below or urged before us. But if cue 
were to locate a legal ground to raise 
the contention that the liability to pay 
maintenance had ceased on account of 
the payment of mehar, it is S, 127 <3) 
of the Code, So we must deal with tre 
dual sub-heads of the third ground, 


7. The meaning of meanings , is 
rived from values in a given society ard 
tts legal system. Art, 15 (3) has compal- 
ling, compassionate relevance in tke 
context of S. 125 and the benefit of 
doubt, if any, in statutory interpretat:cn 
belongs to the ill-used wife and the dz- 
relict divorcee, This social. perspect.we 
granted, the resolution of all the dis- 
putes projected is easy, Surely, Parlia- 
ment, in keeping with Art. 15 (3) end 
deliberate by design, made a special pro- 
vision to help women in distress cest 
away by divorce, Protection against 
moral and material abandonment meris 
fest in Art, 39 is part ! 
economic justice, specificated in Art, 38, 
fulfilment of which is fundamental to 
the governance of the country (Art, 37). 
‘From this coign of vantage we must 


-view the printed text of the particular, 


Code, . 


8. Section 125 requires, as a sine qua 


non for its application, neglect by kus- 
band or father, The Magistrate’s order 
proceeds on neglect to maintain; the 
Sessions Judge has spoken nothing to 
the contrary; and the High Court has. 
not spoken at all, Moreover, the hus< 
band has not examined himself to prova 
that he has been giving allowances to 
the divorced wife, His case, on the ecn- 
trary, is that she has forfeited her clam 
because of divorce and the consent če- 
cree, Obviously, he has: no case of ncn= 
neglect, His plea is his right to ignore. 
So the basic condition of neglect to 
maintain is satisfied, In this genercus 
jurisdiction, a broader perception and 
appreciation of the facts and their bzar- 
ing must govern the verdict not chcp- 
ping little logic or tinkering with bwr- 
den of proof, : 


9. The next submission is that žhe. 


absence of mutual consent to live s:pa- 
rately must be made out if the hurile 
of S. 125 (4) is to be overcome, We see 


hardly any force in this plea, The œm", 


pulsive conclusion from a divorce by a 


des ` 


of social and. 


‘ give up her soul! 
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. husband and his provision of a separate 


residence as evidenced ‘by the consent 
decree fills the bill, Do divorcees have 
to prove mutual consent to live apart? 
Divorce painfully implies that the hus- 
band orders her out of the conjugal 
home. If law has nexus with life this 
argument is still-born, 


10. The last defence, based on mehar 
payment, merits more serious attention. 
The contractual limb of the contention 
must easily fail. The consent decree of 
1962 resolved all disputes and settled all 
claims then available. But here is a new 
statutory right created as a projection 


ke of public policy by the Code of 1973, 


which could not have been in the. con< 
templation of the parties when in 1962, . 
they entered into a contract to adjust 
their then’ mutual rights, No settlement 
of claims which does not ‘have the spe- 
cial statutory right of ‘the divorcee un~ 
der S, 125 can operate to negate that 
claim, . i 


11. Nor can S. 127 rescue the respon- 
dent from his obligation, Payment of 
mehar money, as a customary discharge, 
is within the cognisance of -that provi- 
sion. But what was the amount of 
„mehar? Rs, 5000/-, interest from which 
could not keep the woman’s body and 
soul together for a day, even in that 
city where 40% of the population are 
reported to live on pavements, unless 
she was ready to sell her body ‘and 
The point must be 
clearly understood that the scheme of 
the complex of provisions in Chap; IX 
has a social purpose, Ill-used wives and - 


desparate divorcees shall not be driven ` 


to material and moral dereliction to 
seek sanctuary in the streets. This 
traumatic horror animates the amplituda 
of S, 127, Where the husband, by cuse 
tomary payment at the time of divorce, 
has adequately provided for the divorcee, 
a subsequent series of recurrent doles is 
contra-indicated and the husband libe- 
rated, This is the teleological interpre- 
tation,. the sociological decoding of- the’. 
text of S, 127, The key-note thought is 
adequacy of payment which: will take — 
reasonable care of her maintenance, 


12. The payment of illusory amounts 
by way of customary or personal law 
requirement will be considered in the 
reduction of maintenance rate but can- 
not annihilate that rate unless it is a 
reasonable substitute, The legal sanc- 
tity of the payment is certified by the 
fulfilment of the social obligation, not 


—_ 
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by a ritual exercise - rooted 
No construction which leads 
tion of the statutory project 
‘validation if the court is to pay true 
homage to the Constitution, The only 
just construction of the section is that 
‘Parliament intended divorcees should 
not derive a double benefit, If the first 
payment by way of mehar or ordained 
by custom has a reasonable relation to 
the object and is a capitalised substi- 
tute for the order under S, 125 — not 
mathematically but fairly — then S, 127 
(3) (b) subserves the goal and relieves 
the obligor, not pro tanto but wholly. 
The purpose of the payment ‘under any 
customary or personal law’ must be to 
obviate destitution of the divorcee and to 
provide her with wherewithal to main~ 
‘tain herself, The whole scheme of Sec- 
tion 127 (3) (b) is manifestly to recognise 
the substitute maintenance arrangement 
by lump sum payment organised by the 
custom of the community or the perm 
sonal law of the parties, There must be 
a rational relation between the sum so 
paid and its potential as provision for 
‘maintenance: to interpret otherwise is to 
stultify the project, Law is dynamic and 
its meaning cannot be pedantic but pur- 
poseful, The proposition, therefore, is 
that no husband can claim under Sec- 
tion 127 (3) (b) absolution from his ob- 
ligation under S, 125 towards a divorced 
wife except on proof of payment of a 
sum stipulated by customary or personal 
law whose quantum is more or less suf- 
ficient to do duty for maintenance al- 

lowance. 
13. The conclusion that we therefore 
reach is that the appeal should be al- 
‘lowed and it is hereby allowed and the 
order of the trial court restored, 
Appeal allowed. 
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Union of India, Appellant v, Prafulla 
Kumar Samal and another, Respon- 
dents, 

Criminal Appeal No, 194 of 197%, Di- 
§-11-1978, | 

(A) Criminal P, C, (2 of 1974), S. 227 
— Question regarding discharge — De- 


LV/LV/E897/78/CWM 


‘Union of India v, Prafulla Kumar 


A. LR. 


termination of — Test and duty `of 
Court, Sth acs 

The Judge while considering the ques- 
tion of framing the charges under Sec- 
tion 227 of the Code has the undoubted 
power to sift and weigh the evidence 
for the limited purpose of finding out 
whether or not a prima facie case 
against the accused has been made out. 

Where the materials placed before the 
Court disclose grave suspicion against 
the’ accused which has not been proper- 
ly explained the Court will be fully 
justified: in framing a charge and pro- 
ceeding with the trial, : 

The test to determine a prima facie 
case would naturally depend upon the 
facts of each case and it is difficult ta 
lay down a rule of universal applica- 
tion, By and large however if two views 
are equally possible and the Judge is 
satisfied that the evidence produced be- 
fore him while giving rise to some, sus- 
picion but not grave suspicion against 
the accused, he will be fully within his 
right to discharge the accused, 

In ‘exercising his jurisdiction under 
Section 227 the Judge which under the 
present Code is a senior and experienc- 
ed court cannot act merely as a Post- 
Office or a mouthpiece of the prosecu~ 
tion, but has to consider the broad pro- 
babilities of the case, the total effect of 
the evidence and the documents pro- 
duced before the Court, any basic in- 
firmities appearing in the case and so 
on, This however does not mean that 
the Judge should make a roving enquiry 
into the pros and cons of the matter and 
weigh the evidence as if he was con- 
ducting a trial, AIR 1977 SC 2018 and 
AIR 1967 SC 740 and AIR 1970 SC 863 
Rel, on, (Para 10) 

Applying the above principles held on 
facts that courts below were legally 
justified in discharging the respondents, 
ILR (1976) Cut 1392, Affirmed, 

(Para 24} 


Anno: AIR Comm, Cr. P, C, (ith 


Edn.), S, 227, N, 1, 


. (B) Constitution of India, Art, 136 ~= 
Concurrent findings of two courts be- 
low — The Supreme Court, held, would 
be most reluctant to interfere in the 


absence of any special circumstances. 


(Para 24) 

Anno: AIR Comm, Const, i 
(2nd Edn), Art, 136, N. 12. 
Cases MReferred:- Chirenological Paras 


‘AIR 1977 SC 2018: (1978) 1 SCR 257: 
& 


1977 Cri LJ 1606 - 


nay 


_ order of the Special Judge, 


longed to the 


1979 


AIR 1972 SC 2224 19 
AIR 1970 SC 863: (1969) 2 SCR 520: 

1970. Cri LJ 860 i 9 
AIR 1967 SC 740: 1967 Cri LJ 653 9 
AIR 1955 SC 298 19 


Soli J. Sorabjee, Addl, Sol. Geal, 
(ŒE. C. Agrawala, and Girish Chancra 
with him), for Appellant; Gobinda 


Mukhoty and N, R, Chowdhary, for Ee 
spondents, 

FAZAL ALI, J.i— This appeal is di- 
rected against the judgment dated 36th 
August, 1976 of the High Court of Orissa 
by which the High Court has upheld the 
Puri cis- 
1 and 2, 


2. The facts of the case lie within a 
narrow compass and centre round an 
alleged conspiracy said to have been 
entered into between respondents Nos, 1 
and 2 in order to commit offences under 
Sections 5 (2) and 5 (1) (d) of the Pre- 
vention of Corruption Act (hereinafter 
referred to as the Act) read with Sze- 
tion 120-B, LP.C, The main charge against 
the respondents was that between 19-2- 
1972 to 30-3-1972 the respondents enter- 
ed into an agreement for the purpose of 
obtaining pecufiiary advantage for res» 
pondent No, 1 P, K, Samal and in pu 
suance of the said conspiracy the seccnd 


charging respondents Nos, 


‘respondent Debi Prasad Jena, who was 


the Land Acquisition Officer aided and 
abetted the first respondent in getting a 
huge sum of money for a land acquired 
by the Government which in fact oe 
Government ‘itself and 
respondent No, 1 was a lessee thereof It 
is averred in the charge-sheet that rese 
pondent No, 1 by abusing his official 30" 
sition concealed the fact that the land 
which was the subject-matter of acquisi- 


tion and was situated in Cuttack Canton- - 


ment was really Khasmahal land belong- 
ing to the Government and having mada 
it appeared that he was the undisputed 
owner of thé same, got a compensation 
of Rs, 4,18,642.55, The charge-sheet con- 
tains a number of circumstances from 
which the inference of the conspiracy is 
sought to be drawn by the police, Azter 
the charge-sheet was submitted belore 
the Special Judge, the prosecution re» 
quested him to frame a charge against 
the respondents, The Special Judge, Puri 
after having gone through the charge- 
sheet and statements made by the vit- 
messes before the police as also other 
documents came to the conclusion that 
there was no sufficient ground for frem- 
ing a charge against the respondents and 
he accordingly discharged them under 
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Section 227 of the: ‘Code of Criminal Pro- 
cedure, 1973 (hereinafter called the 
Code), The Special Judge has given co- 
gent reasons for passing the order of dis~ 
charge. The appellant went tip to the 
High Court in revision: against the order 
of the Special Judge refusing to frame 
the charge, but the High Court dismiss- 
ed the revision petition filed by the ap~ 
pellant and maintained the order of dis~ 
charge passed by the Special Judge. 
Thereafter the appellant moved this 
Court by an application for special leave 
which having been granted. to the ap- 
pellant, the appeal is now set for hear- 
ing before us, : 


3. The short point which, arises for 
determination in this case is the scope . 
and ambit of an order of discharge to be 
passed by a Special Judge under Sec- ` 
tion 227 of the Code, The appeal does 
not raise any new question of law and 
there have been several authorities of 
the High Courts as also of this Court on 
the various aspects and grounds on 
which an accused person can be dis- 
charged, but as Section 227 of the Code 
is a new section and at the time when 
the application for special leave was fil- 
ed, there was no direct decision of this 
Court on the interpretation of Sec, 227 — 
of the Code, the matter was thought fit 
to be given due consideration y: this 
Court, 


4. We might state,` to begin “with, 
that so far as the present case (offences 
committed under the Prevention of Cor- 
ruption Act) is concerned it is regulat- 
ed by the procedure laid down by the 
Criminal Law. Amendment Act under 
which the police has to submit a charge- 
sheet directly to the Special Judge . and 
the question of commitment to the Court - 
of Session does not arise, but the Ses- 
sions Judge has nevertheless to follow 
the procedure prescribed for trial of 
sessions cases and the consideration gov- 
erning the interpretation of Section 227 
of the Code apply mutatis mutandis to 
these proceedings after the charge-sheet ` 
is submitted before the Special Judge. 


5. Before interpreting and analysing 
the provisions of Sec, 227 of the Code so 
far as pure sessions trials are concern~ 
ed, two important facts may be mention- 
ed, In the first place, the Code has in- 
troduced substantial and far-reaching 
changes in the Code of 1898 as amend- 
ed in 1955 in order to cut out delays and 
simplify the procedure, has dispensed 
with the procedure’ for commitment en~ 


“* this course in order to 
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quiries referred to in Sectidns 206 to 213 
of the Code of 1898 and has made cam- 
mitment more or less a legal formality. 
Onder the previous Code of 1898 the 
Magistrate was enjoined to take evidence 
of the prosecution witnesses after giving 
opporunity to the accused to cross-exa- 
mine the witnesses and was then requir- 
‘ed to hear the parties and to commit the 
accused to the Court of Session unléss 
he chose to act under Section 209 and 
found that there was no sufficient ground 
for committing the accused person for 
trial. Under the Code the Committing 
Magistrate has been authorised to per- 
use the evidence and the documents pro- 
duced by the police and commit the case 
straightway to the Sessions Court if the 
case is one which is exclusively triable 
-by the Sessions Court, Thus, it would 
‘appear that the legislature while dispens- 
ing with the procedure for commitment 
“enquiry under the Code of 1898 has 
conferred a dual responsibility on the 
trial Judge who has first. to examine the 
- ease on the basis of the statement of 
witnesses recorded by the police and the 
documents filed with a view to find out 
whether a prima facie case for trial has 
_been made out and. then if such a case 
is made out to proceed to try the same. 
“In our view the: legislature has. adopted 
avoid frivolous 


prosecutions and prevent the . accused 


‘+. from ‘being tried of an offence on mate- 


. Yials which do not furnish’ a reasonable 
“probability -of conviction, In the instant 
case, as the offences alleged to have 
been committed by the respondents fall 
within the ` provisions of the . Act, tha 
Special Judge has been substituted ‘or 


_the Sessions Judge, the procedure of the | 


Sessions Court having been applied fu-ly 
to the trial of such cases, Thus, it is 
manifest that the accused has got orly 
one opportunity and that too before the 
Sessions Judge for showing that no case 
for trial had been made out, This was 
obviously done to expedite the disposal 
of the criminal cases, 


6. Secondly, it would appear that 
under Section 209 of ‘the Code of 1898 
the-question of discharge was to be con- 
sidered. by a Magistrate. This power has 
now been entrusted to a senior court, 
namely, the Sessions Judge who is to 
‘conduct the trial himself and who has 
to decide before commencing the trial 
as to whether or not charges should be 
framed in a particular case against the 
respondents, The discretion, therefore, is 
to-be exercised by a senior and more 
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experienced court so as to exclude any 


then it is not open to the Court to say ` 


abuse of power, In this view of the mat- 
ter, it is manifest that if the Sessions 
Judge exercises his discretion in dis- 
charging the accused for reasons record- 
ed by him, his discretion should not nor- 
mally be disturbed by the High Court 
or by this Court. 

7. Section 227 of . the 
thus:— 


“If, upon consideration of the record 
of the case and the documents submitted 
therewith, and after hearing the submis- 
sions of the accused and- the prosecu~ 


Code runs 


tion in this behalf, the Judge considers . 


that there is not sufficient ground for 
proceeding against the accused, he shall 
discharge the accused and record his 
reasons for so doing.” 


The words ‘not sufficient ground for pro-.. 


ceeding against the accused’ clearly show 
that the Judge is not a mere post-office 
to frame the charge at the. behest of the 
prosecution, but has to exercise his judi- 
cial mind to the facts of the case in 
order to determine whether a case for 
trial has been made out. by the prose- 
cution. In assessing this fact, it is not 
necessary for the court to enter into 
the pros and cons of the matter or into 
a weighing and balancing of evidence 


and probabilities which is really his 
function after the trial starts. At the 
. stage of Section 227, the Judge has’ 


merely to sift the evidence in order to 
find out whether or not there is suffi- 
cient ground for proceeding against the 
accused, The sufficiency of ground would 
take within its fold the nature of the 
evidence recorded by the police or 


the. 


nn 


documents produced before the court ` 


which ex facie disclose that there are 
suspicious circumstances against the 
accused so as to frame a charge against 


8 The scope of Section 227. of the 
Code was considered by a recent decision 
of this Court in the case of State of 
Bihar v, Ramesh Singh, (1978) 1 SCR 
257: (AIR 1977 SC 2018) where Untwalia 


J. speaking for the Court observed as 


follows (at p, 2019):— 


“Strong suspicion against the accused, 


if the matter remains in the region of 
suspicion, cannot take the place of proof 


of his guilt at the conclusion of the trial. ` 


But at the initial stage if there is a strong 
suspicion which leads the Court to think 
that there is ground for presuming that 
the accused has committed an offence 
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that there is no sufficient ground for 
proceeding against the accused, The pre- 
pumption of the guilt of the accused 
which is to be. drawn at the initial stage 
is not in the sense of the law governing 
the trial of criminal cases in Franee 
where the accused is presumed to be 
guilty unless the contrary is proved, But 
it is only for the purpose of deciding 
prima facie whether the Court shoud 
proceed with the trial or not, If the evi- 


dence which the Prosecutor proposes io. 


adduce to prove the guilt of the accused 
even if fully accepted before it is chal= 
lenged in cross-examination or rebutted 
by the defence evidence, if any, cannot 
show that the accused committed the 
offence, then there will be no sufficient 
ground for proceeding with the trial.” 
This Court has thus held that whereas 
strong suspicion may not take the place 
of the proof at the trial stage, yet it 
may be sufficient for the satisfaction of 
the Sessions Judge in order to frame a 
charge against the accused, Even ` under 
the Code of 1898 this Court has held that 
a committing Magistrate had ample 
powers to weigh the evidence for the 
limited. purpose of finding out whether 
or not a case of .commitment to the Ses- 
sions Judge has been made out, 


% In the case of K. P. Raghavan RA 
M. H. Abbas, AIR 1967 SC 740 this Court 
observed as follows (at p. 742):— 

. “No doubt a Magistrate enquiring into 

a case under S, 209, Cr, P, C. is not to 
act as a mere Post Office, and has to 
come to a conclusion whether the case 
before him is fit. for commitment of the 
accused to the Court of Session”, 


- To the same effect is the later decision 
of this Court in the case of Alamohan 
Das v, State of West Bengal; (1969) 2 
SCR 520: (AIR 1970 SC 863) 
Shah, J, speaking for the Court observed 
as follows (at p. 866) :— 


“A Magistrate holding an enquiry is 
not intended to act merely as a record- 
ing machine. He is entitled to sift and 
.weigh the materials on record, but only 
for seeing whether there is sufficient evi- 
dence for commitment, and not whethar 
there is sufficient evidence for convicticn. 
If there is no prima facie evidence or 
the evidence is totally unworthy of cre- 
dit, it is his duty to discharge the az- 
cused: if there 
which a conviction may reasonably e 
based, he must commit the case.” 

In the aforesaid case this Court was 
considering the scope and ambit of Sec- 
tion 209 of the Code of 1898, 
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10. Thus, on a consideration of the 
authorities mentioned above, the fol- 
lowing principles emerge: 

ar That the Judge while considering 

he question of framing the charges un- 
fas (Section 227 of the Code has the un- 


doubted power to sift and weigh the.evi-|. 
dence for the. limited purpose of finding 


out whether or not a prima facie case 
against the accused has been made out; 

(2) Where the materials placed before 
the Court disclose grave suspicion against 
the accused which has not been properly 
explained the Court will be fully justi~ 
fied in framing a charge and proceeding 
with the trial. - 

(3) The test to determine a prima facie 
case would, naturally depend upon the 
facts of each case and it is difficult to 
lay down a rule of universal application. 
By ‘and large however if two views are 
equally possible and the Judge is satis- 
fied| that the evidence produced before 
him while giving rise to some suspicion 
but; not grave suspicion against the ac- 
cused, he will be fully within his right 
to discharge the accused, - 

(4) That in exercising. his jurisdiction 
under Section 227 of the Code the Judge 
which under the present Code is a senior 
and’. experienced Court cannot act 
merely as a Post-Office or a mouth-|~ 
piece of the prosecution, -but has to con- 
sider the broad probabilities of the case, 
thei total effect of the evidence and thej- 
documents produced. before the Court, | 


any: basic: infirmities appearing in the| ` 


case and so on. This however does not 


„mean that the Judge should make a rov- 


ing enquiry into the pros and cons of 
the; matter and weigh the evidence as 
if he was conducting a- trial, 

11. We shall now apply the princi« 
ples enunciated above to the present 
case in order to find out whether or not 


the! courts below were legally justified 
in discharging the respondents, 
12. Respondent No. 1 was a Joint 


Secretary in the Ministry of Information | 
and Broadcasting from April, 1966 to 
January, 1969, Later he worked as Joint 
Secretary in the Ministry of Foreign 
Trade. till 12-11-1971. Thereafter, res- 


pondent No. 1 was working as Joint Se- . - 


cretary, Ministry of Education and So- 
ciali Welfare. The second respondent 


worked as Land Acquisition Officer in .. 


the: Collectorate, Orissa from February 
1972 to 18th August, 1973. 


13.. In the year 1969 the All-India 


Radio authorities were desirous of hav~"| _ 


ing. a piece of-land. for construction of 


i 
i 
{ 
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quarters for their staff posted at Cut- 
tack, In this connection, the said autho- 
rities approached respondent No, 1 who 
had a- land along with structure in the 
Cantonment at Cuttack, As the All-India 
Radio authorities found this land suit- 
able, they approached respondent No, 1 
through his mother for selling the land 
to them by private negotiation. As this 
did not materialise, the All-India Radio 
authorities moved the Collector of Cut- 
tack to asséss the price of the land and 
get it acquired, Accordingly, the Tehsil- 
dar of the. area directed the Revenue 
Officer, Cuttack to fix the valuation of 
the land of respondent No, 1, The Reve- 
nue Officer reported back that the land 
belonged to respondent No, 1 and was 
his private land and its value would be 
fixed at Rs, 8,000 per guntha, It is com- 
mon ground that the land in question 
was situated in Cuttack Cantonment and 
-was a Khasmahal land which was first 
leased out to one Mr, Boument as far 
back as 1-9-1943:for a period of 30 
years. The' lease was given for building 
purposes, In 1954 Mrs, Boument who 
-inherited the . property after her hus- 
band’s death transferred the land to 
respondent No, 1 with the consent of the 
Khasmahal authorities, When respondent 
No, 1 came to know that the land «in 
question was required by the All-India 
Radio authorities, he wrote a letter to 
Mr, A. S. Gill on 28th October, 1970 
suggesting that the land may be acquir- 
ed but price fixed by mutual consent, It 
may be pertinent to ‘mention here that 
in tthis letter a copy of which being Ex. 
D-4 (12) is to be found at page 86 of the 
‘paper-book, respondent No, 1 never con- 
cealed the fact that the land really be- 
longed to the Government, In this con- 
nection, respondent No, 1 wrote thus:—~ 


“I have represented to you against 
the revenue authorities quoting a higher 
price for similar Government land more 
adversely situated and a lower price for 
my land despite its better strategic loca- 
tion.” 


14. We have mentioned this fact be- 
cause this forms the very pivot of the 
case of the appellant in order to assail 
the judgment of the courts below, A 
perusal of this letter clearly shows -hat 
respondent No, 1 made no attempt to 
conceal that the land in question was a 
Government land which was leased out 
to his vendor, A copy of the original 
agreement which also has been filed 
shows that under the terms of the lease, 
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the same is entitled to be renewed auto- 
matically at the option of the lessee and 
unless the lessee violates the conditions 
of the lease, there is no possibility of 
the lease being resumed, As it is, the 
lease had been continuing from the year 
1943 and there was no possibility of its 
not being renewed on 1-9-1973 when 
the „period expired, In these circum- 
stances, therefore, it cannot be said that 
the letter written by respondent No, 1 
referred to above was an evidence of a 
criminal intention on the part of res 
pondent No. 1 to grab- huge compensa- 
tion. by practising fraud on the Govern- 
ment, Respondent No, 1 was a high offi- 
cer of the Government and was a lessee 
of the Government, a fact which he 
never concealed and if he was able to 
get a good customer for purchasing his 
land or acquiring the same, there was 
no harm in writing to the concerned 
authority to fix the proper-valuation and 
take the land. There was no question of 


any concealment or malpractice com- 
mitted by respondent No.. 1. 
15. Apart from this, the contention 


of the appellant that the fact that the 
land being Khasmahal land belonging to 
the Government was: deliberately sup- 
pressed by the respondents is complete- 
ly falsified by the circumstances dis- 
cussed hereinafter: 
The land in question was situated in 
a Cantonment area and it is not disput~ 
ed that all lands in the Cantonment 
area were Khasmahal lands belonging to 
the Government, ' 
The High Court in this connection has 
observed as follows: 


“Government authorities: admit thai 
the land in question was known to be 
khasmahal land from the very inception. 
This must lead to an inference that the 
authorities knew that the interest of the 
opposite party No. 1 in the land was 
that of a lessee and the State Govern: 
ment was the proprietor.” 


The High Court has further observed 
that a number of witnesses who were 
examined by the police had stated that 
it was common knowledge that all khas- 
mahal lands in the Cantonment area in 
Cuttack were Government lands, Rely- 
ing on the statement of Mr, T. C. Vijaya- 
sekharan, Collector, Cuttack, the High 
Court observed as follows:— 


“Shri Vijayasekharan who has admit 
tedly played an important role in. the 
land acquisition proceeding has _ said 
that it is a matter of common knowledge 
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that all khasmahal lands in Cantonmert 
area at Cuttack are Government lands. 
He has further categorically stated thet 
Shri P. M. Samantray did not put undue 
pressure of any kind.” 


16. Furthermore, it would appear tht 
Mr. B. ©. Mohanty, Land Acquisition 
Officer, submitted a report about tre 
land in question on 15th February, 191 
in which he had clearly mentioned that 
the land in question was Governmer.t 
land and that respondent No, 1 was a 
Pattidar in respect of the land as shown 
in the record, Thus, one of the importaxt 


premises on ‘the basis of which tke. 


charge was sought to be framed his 
rightly been found by the High Cout 
not to exist at all, The records of tke 
Government showed the nature of tke 
land, Respondent No. 1 at no time re- 
presented to the All-India Radio auth» 
cities or the Government that the lard 
was his private one and the records ef 
the Government clearly went to show 
that the land was a Government lani. 
In these circumstances, therefore, it can- 
not be said that respondent No, 1 acted 
illegally in agreeing to the land beirg 
acquired by the Government, . 


17. Another important circumstance 
relied on by the appellant was the great 
tapidity with which the land acquisitim 
proceedings started and ended clear-y 
shows ‘that the respondents had 
hands to get the lands acquired and the 
compensation paid to respondent No. i. 
In this connection, reliance was placed 
on the fact that the copies of the rs 
cords of rights were prepared on 30h 
March, 1972 in which the land was ro 
doubt shown as having been owned Ly 
the State, Bhujarat report was also pr2- 
pared on the same date, Respondent N>. 
1 presented his copy of the deed ef 
transfer also on the same date and res- 
pondent No, 2 made the award fer 
Rs, 4,18,642.55 also on the same date. 
The entire amount was disbursed alzo 
on the same date and possession al-o 
was handed over on the same dat. 
Prima facie, it would appear that tke 
Officer acted in’ great hurry perhaps at 
the instance of respondent No, 1. These 
circumstances are clearly explainah.e 
and cannot be said to exclude every 
reasonable hypothesis but the guilt af 
respondent No, 1, Admittedly, the AH- 
India Radio authorities were in a great 
hurry to get the land acquired and take 
possession of the same, As respondeat 
No, 1 was a high officer of the IA.5. 
eadre thera may have been a natural 
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joined. 
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anxiety on the-part of the small officers 
posted in the district of Cuttack to ob- 
lige respondent No. 1 by: completing the 
proceedings as early as possible and 
meeting the needs of -the All-India 
Radio, ` i E 


18. It would, however, appear that 
once notices under Sections 9 (1) and- 
10 (1) of the Land Acquisition Act were 
issued and the objection filed by the 
appellant was withdrawn, because there 
was no one else in the field there was < 
no impediment in the way of acquiring 


. the land and taking possession from res- 


pondent No, 1. In fact, it would appear, 
as pointed out by the High Court, that 
as far back as 22nd February, 1972 the 
Land Acquisition Officer who was a per- 
son other than the second respondent 
had sent a letter to the Government 
with the counter signature of the Col- 
lector for sanctioning the estimate of ac- 
quisition of 2 acrés of land belonging 
to respondent No. 1, Later, however, the 
area of the land was reduced ' from 
2 acres to 1.764 acres and revised esti- 
mates as desired by the Revenue Depart- 
ment were sent on 7-3-1972, This esti- 
mate amounted to Rs. 4,18,642.55 and 
was sent through the ADM.’ s letter on 
8-3-1972, The Home Department by 
their letter dated 11-3-1972 sanctioned 
the aforesaid estimate. Thereafter, the ` 
Government indicated to the Collector 
that an award might be passed for ac- ` 
quiring 1.764 acres of land, These facts 
apart from negativing the allegations 
of criminal conduct against the respon- 
dents demonstrably prove the untruth 
of the circumstance relied upon in. the - 
charge-sheet, namely, that unless the 
respondents Nos. 1 and 2 acted in con- 
cert and conspiracy with each other, 
respondent No, 1 could not have known 
the exact figure of the compensation to 
be awarded to him. In this connection, 
reliance was placed on a letter written 
by respondent No, 1 to the Vigilance 
Officer, L. S..Darbari on 15th March, 
1972 where he had mentioned that as 
Karta of the H.U.F, he would be get- 
ting a compensation of Rs. 4,18,642.55 
which is to be paid to him on the 30th 
March, 1972 and it was argued that un- 
less the two respondents were in league 
with each other how could respondent 
No, 1 get these details. We are, how- 
ever, unable to agree with this. conten- 
tion. 

18. We have already mentioned that 
a fresh estimate for 1.764 acres was pre- 
i and the. total compensation was 
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Rs. 4,18,642.55 as only the Rayyati or 


.. the lessee’s interest was proposed to be 


acquired and this letter was sent to the 
Government for sanction and the esti- 
mate was sanctioned on 11-3-1972, It 
was contended that no notice was given 
to-the Khasmahal department, so that 
the Government could claim compensa- 
tion of the proprietary interest. It is ob- 
vious that what has been acquired in the 
present case is merely the Rayyati or 
the lessee’s interest and as the proprie- 
tary interest vests in the Government 
itself, there is no question of either ac- 


quiring or claiming compensation for the ` 


` interest of the Government, In the case 
of Collector of Bombay v, Nusserwanji 
Rattanji Mistri, AIR 1955 SC 298 this 
Court observed as follows (at p. 304):— 
“If the Government has itself an in- 
terest in the land, it has only to acquire 
the other interests outstanding therein, 
. so that it might be in a position to pass 
it on absolutely for public user........... 
‘When Government possesses an , interest 
in land which is the subject of acquisi- 
tion under the Act, that interest is itself 
outside such acquisition, because there 
can be no question of Government ac- 
quiring what is its own. An investiga- 
. tion into the nature and value of that 
interest will no doubt be necessary for 
determining the compensation payable 
for the interest outstanding in the claim- 
ants, but that would not make it the 
subject of acquisition”. 
To the same effect is- a later decision of 
this Court in the case of the Special 
Land Acquisition Officer, Hosanagar v. 
K. S. Ramachandra Rao, AIR 1972 SC 
2224 where this.Court observed as fol- 
lows (at pp. 2224, 2225): 

“Mr, M. Veerappa, the learned coun- 
sel for the State of Mysore, contends 
that the Land Acquisition Officer had 

-not assessed the compensation payable 
for the rights of the respondents in the 
land acquired............ We have gone 
through the Award made by the Land 
Acquisition Officer. The Land Acquisition 
Officer appears to have valued the rights 
of the respondents in the lands acquir- 
ed. Whether the valuation made by him 
is correct or not cannot be gone into in 
these proceedings.” 


20. As the appellant was natuarally 
interested in finalising the deal as quick- 
ly as possible, there could be no diffi- 
culty in finding out the estimates which 
had been sanctioned a week before res- 
` pondent No. 1 wrote the letter to the 
-Vigilance Department, This fact proves 
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the bona fide rather than any wrongful 
conduct on the part of respondent No. 1 
which may lead to an adverse inference 
being drawn against him, 

21, Finally, it was argued that wha? 
was acquired by the Government was 
merely the lessee’s interest, but the res- 
pondent No. 1 appears to have got com= 
pensation as the owner. This is factual- 
ly incorrect. We have already refer- 
red to the circumstances which clearly 
show that the Government was fully . 
aware that it was only the lessee’s inter- 
est which was being acquired and even 
the fresh estimate for Rs. 4,18,642.55, 
“which was sent to the Government, was 
shown as representing the Raiyyati in- 
terest. Mr. Agarwala appearing for the 
respondents. fairly conceded that having 
regard to the nature, character and 
situation of the land, it could not be 
said that the amount of compensation 
awarded did not represent the market 


value of the lessee’s interest of the 
land. , 
22. On the other hand, in the coun- 


ter-affidavit at page 87 of the paper 
book it has been alleged that 16 sale. 
deeds executed during the year 1970 and 
5 sale-~deeds executed during the year 
1971 pertaining to the village in question 
were acquired at the rates varying from - 
Rs, 42,165 to Rs, 750,000. The High 
Court has also pointed out that the re- ~ 
cords before the Trial Judge show that 
the Collector Vijayasekharan had valued 
the land at the rate of Rs. 1.70 lakhs 
per acre as far back as 3-2-1970 and if 
two years later the valuation was rais~ 
ed to Rs. 2 lakhs it cannot be said that 
the land was in any way over-valued. 

23. Lastly, there does not appear to 
be any legal evidence to show any meet~ 
ing of mind between respondents Nos. 3 
and 2 at any time. Although the Col- 
lector at the time of the acquisition was 
a distant relation of respondent No. 1, 
he had himself slashed down the rate of 
compensation recommended by the Re- 
venue Officer from Rs. 2,10,000 to 
Rs. 2,00,000 and it was never suggested 
by the prosecution that the Collector was 
in any way a party to the aforesaid cons- 
piracy. 


. 24. For these reasons, therefore, we 
find ourselves in complete agreemen 
with the view taken by the High Co 

that there was no sufficient ground for 
trying the accused in the instant case. 
Moreover, this Court would be most re- 
luctant to interfere with concurrent find-| 
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lings of the two courts in the. absence aî 
any special circumstances. 

- 95. For the reasons given above, the 
judgment of the High Court is affirmed 
and the appeal is dismissed. - 

Appeal dismissed, 
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1979 TAX. L. R. 123 

(From; Income Tax Appellate Tribunal, 

‘ Calcutta)" 
R. S. PATHAK, P. N. BHAGWATI AND 
VvV. D. TULZAPURKAR, JJ. 

Tax Ref. Case No. I of 1971- 
Commissioner of Income-tax, West 

Bengal Ill, Appellant v. Rajendra Prasad 

Moody, Calcutta, Respondent, i 

Tax Ref, Case. No. 2 of 1971 , 
The Commissioner -of Income-tax, 

W. B. HI, Appellant v. Raghunandan 

Prasad Moody, Calcutta, Respondent. 


Tax Case References: Nos. 1 and 2 pf 
1974, D/- 4-10-1978. - 


Income-tax Act (43 of 1961), S. 57 (ii) 
— Interpretation of — ‘uctions —~ 
Interest on moneys borrowed for invest- 
ment in shares which had not yielded any 
dividend is admissible under S. 57 (iti). 
AJB 1957 Pat 400 and (1963) 47 ITR I 
(Cal), Overruled. (Interpretation of Sta- 
tutes — Clear and unambiguous eee 
of section). 


The expenditure to be deductible under 
S. 57 (iti) must be laid out or expended 
wholly and exclusively for the purpcse 
of making or earning such income. It is 
the purpose of the expenditure that is 
relevant in determining the applicability 


`. of S. 57 (iii) and that purpose must de 
S. 57 (ii} © 


making or earning of income. 
does not require that this purpose merest 
be fulfilled in order to qualify ‘the ex- 
penditure for deduction. It does not say 
that the expenditure shall be deductible 
only if any income is made or earned, 
There is in fact nothing in the languege 
of S. 57 (iii) to suggest that the purpose 
for which the expenditure is. made should 
fructify into any benefit by way of, re- 
turn in the shape of income. The plain 


-*(R. A. No. 775 (Cal) 69-70, LTA, 
No. 12127 of 66-67) R. A. No. 777 (Cal) 
89-70 re T. A. No. 12125 of 66-37) 
{. T. A. T. (Cal).) l 
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natural construction ‘of the language of 
S. 57 (iii) irresistibly leads to the con- 
clusion that to bring a case within the 
section, it is not necessary that any in- 
come should in fact have. been earned as 
a result of the expenditure. AIR 1957 
Pat 400 and (1963) 47 ITR 1 (Cal), Over- 
ruled; AIR 1951 SC 278 and (1938) 6 ITR 
636, Rel. on; (1962) 46 ITR 511 (Mad); 
(1963) 49 ITR 127 (Mad); (1959) 36 ITR 
329 (Bom); (1960) -39 ITR 696 (All); 
(1969) 71 ITR 314 (Madh Pra); (1969) 71 
ITR 218 (Ker) and -1976 Tax LR 443 
(Orissa), Approved. 


It is true that the language of S. 37 (1) 
is a little wider than that of S. 57 Gii), 
but that cannot: make any difference in 
the true interpretation of S. 57 (iii). The 
language of S. 57 . (iii) is clear and un- 
ambiguous and it has to be construed ac- 
cording to its plain natural meaning and 
merely because a slightly wider phraseo- 
logy is employed in another section 
which may take in ‘something more, it 
does not mean that S. 57 (iii) should be 
given a narrow and constricted meaning 
not warranted by the language of the sec- 
tion and “in fact, contrary to such 
language. . à (Para 5) 

Anno: AIR Manual’ (3rd Edn.), I, T. 
Act, S. 57, N..2. 

Cases Referred: Chronological Paras 


1976 Tax LR 443 : 111 ITR 86 (Orissa) 

(1969) 71 ITR 218 (Ker) 

(1969) 71 ITR 314 (Madh Pra) 

(1963) 47 ITR 1 (Cal) - 

(1963) 49 ITR 127 (Mad) N 

(1962) 46 ITR 511 (Mad) po A 

(1960) 39 ITR 696 (All) 

(1959) 36 ITR 329 (Bom) 

AIR 1957 Pat:400 : 32 ITR 377 

AIR 1951 SC 278 : 20 ITR 1 

(1938) 6 ITR 636 : (1938) 1 All ER 778, 
Hughes v. Bank of New Zealand , 6 


Mr. V. S. Desai, Sr. Advocate (Miss A. 
Subhashini, Advocate with him), for Ap- 
pellant; Mr. Anil B. Divan, Sr. Advocate 
(M/s. N. R. Khaitan, S. R. Agarwal, U. K. 
Khaitan, P. V. Kapur and Praveen ` 
R Advocates with him), for Spa 
ents 


BHAGWATI, J.:— These are dons res 
ferences made by: the Tribunal to’ this 


WAAMMAAAAAA 


- Court under S. 257 of the Income-tax Act, 


1961 in view of a conflict in the decisions 
of High Courts on the question as to whe- 
ther interest on monies borrowed for in- 
vestment in shares is allowable expendi- 
ture under S., 57 (iii) when the shares 
have not yielded any return in the. shape 


(Paras 2, 3) `- 
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of dividend during the relevant assess- 
ment year. The preponderance of judi~ 
cial opinion is in favour of.the view that 
such interest is admissible, even though 
no dividend is received on the shares, . but 
there are two High Courts which have 
taken a different view and hence it is 
necessary for this Court to set the con« 
troversy at rest by finally deciding the 
question. Since the question is purely 
one of law turning on the true interpreta- 
tion of S. 57 (iii), it is not necessary to 
set cut the facts giving rise to these two 
references in any detail. It would be 
sufficient to state that the assessees in 
these two references are brothers and 
each of them had borrowed monies for 
the purpose of making investment in 
shares of certain companies and during 
the assessment year 1965-66 for which 
the relevant accounting year ended on 
10th April, 1965, each of the two asses- 
sees paid interest on the monies borrow~ 
ed but did not receive any dividend on 
the shares purchased with those monies. 
Each of the two assessees made a claim 
for deduction of the amount of interest 
paid on the borrowed monies but this 
claim was negatived by the Income-tax 
Officer and on appeal by the Appellate 
Assistant Commissioner on the ground 
that during the relevant assessment year 
the shares did not yield any dividend and, 
therefore, interest paid on the borrowed 
monies could not be regarded as expen= 
diture laid out or expended wholly and 
exclusively for the purpose of making or 
earning income chargeable under the 
‘head “Income From Other Sources” so as 


to be allowable as a permissible deduc- 


‘tion under S. 57 (iii). The Tribunal, how- 
ever, on further appeal, disagreed . with 
the view taken by the taxing authorities 
and upheld the claim of each of the two 
assessees for deduction under S, 57 (iii). 
_The Revenue being aggrieved by the de- 
cision of the Tribunal made an applica- 
tion in each case for reference of the 
following question of law, namely :-— 

“Whether on the facts, and in the cir- 
cumstances of the case, interest on money 
borrowed for investment in shares which 
had not yielded any dividend’ is admis- 
sible under S. 57 (ili) ?” 
and since there was divergence of judi- 
cial opinion on this question, the Tribunal 
referred it directly for the opinion of this 
Court. 

2. The deteeuination of the question 
_ before us turns on the true interpreta- 
tion of S. 57 (iii). and it would, therefore, 
be convenient to refer to that section, but 
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before we do so, we may point out that 
S. 57 (iii) occurs in a fasciculus of sec- 


‘tions under the heading ‘F-Income From ` 


Other Sources’. Section 56 which is the 
first in this group of sections enacts in 
sub-sec. (1) that income of every kind 
which is not chargeable to tax under any 
of the heads specified in S, 14, Items A 
to E shall be chargeable to tax under the 
head ‘Income From Other Sources’ and 
sub-sec, (2) includes in such inzome vari- 


.ous items, one of which is ‘dividends’, 


Dividend on shares is thus income charge< 
able under the head ‘Income From Other 
Sources’. Section 57 provides for certain 
deductions to be made in computing the 
income chargeable under the head “In- 
come From Other. Sources” and one of 


such deductions is that set out in Cl. (iii) 


which reads as follows: 


“Any other expenditure (noz being in 
the nature’ of capital expenditure) laid 
out or expended wholly and exclu- 
sively for the purpose of making or earn- 
ing such income.” i 
The expenditure to be deductible under 
S. 57 (iii) must be laid out or expended 
wholly and exclusively for the purpose 
of making or earning such income, The 
argument of the Revenue was that unless 
the expenditure sought to be deducted 
resulted in the making or earning of in- 
come, it could not be said to be laid out 
or expended for the purpose of making or 
earning such income, The making -or 
earning of income, said the Revenue, was 
a sine qua non to the admissibility of the 
expenditure under S. 57 (ii) and, there- 
fore, if in a particular assessment year 
there was no income, the expenditure 
would not be deductible under that sec- 
tion. The Revenue relied strongly on the 
language of S. 37 (1) and contrasting the 
phraseology employed in S. 57 (iii) with, 
that in S. 37 (1), pointed out that the 
Legislature had deliberately used words 
of narrower import in granting the de- 
duction under S. 57 (iii). Section 37 (1) 
provided for deduction of expenditure 
laid out or expended wholly and exclu- 
sively for the purpose of the business or 
profession in computing the income 
chargeable under the head ‘Profits or 
gains. of business or profession’. The 
language used in S. 37 (1) was “laid out or 
expended ... . for the purpose of the 
business or profession” and not “laid out’ 
or expended,.....for the purpose of making 
or earning such income” as set out in Sec- 
tion 57 (iii), The words in S. 57 (iii) being 
narrower, contended the Reverue, they 
cannot be given the same wide -meaning 
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as the words in S. 37 (1) and hence no 
deduction of expenditure could be clair~ 
ed: under S., 57 (iii) unless it was produc- 
tive of income in the assessment year in 
question. This contention of the Revente 
undoubtedly found favour with the High 
Court (sic) (two High Courts ?) but we co 
not think we can accept it, Our reasons 
for saying so are as follows, 


` 3. What S. 57- (iii) requires is that the 
- expenditure must be laid out or expend- 
ed wholly and exclusively for the puz- 
pose of making or earning income. It is 
the purpose of the expenditure that is 
relevant in determining the applicabilicy 
of S. 57 (iii) and that purpose must be 
making or earning of income. Sez- 
tion 57 (iii) does not require that this pur- 
pose must be fulfilled in order to qualiiy 
the expenditure for deduction. It does not 
say that the expenditure shall be deducti- 
ble only if any income is made or earned. 
There is in fact nothing in the languaze 
of S. 57 (ii) to suggest that the purpose 
for which the expenditure is made should 
fructify into any benefit by way of re- 
turn in the shape of income. The plain 
natural construction of the language of 
S. 57 (iii) irresistibly leads to the conclu« 
sion that to bring a case within the sec 
tion, it is not necessary that any income 
should in fact have been earned as a re- 
sult of the expenditure, It may be point- 
ed. out that an identical view was taken 
by this Court in Eastern Investménts L-d, 
v,. Commissioner of Income-tax, 20 ITR 
1: (ATR 1951 SC 278) where interpreting 
the corresponding provision in S. 12 ‘23 
of the Income-tax Act, 1922 which was 
fpsissima verba in the same terms as Sec~ ` 
tion 57 (ii), Bose, J., speaking on behalf 
of the Court observed: “It is not neces. 
sary to show that the expenditure wat a 
profitable one or that in fact any profit 
was earned”. It is indeed difficult to see 
how, after this observation of the Court, 
there can be any scope for controversy in 
regard to the interpretation of S. 57 (ii), 
4. It is also interesting to note that, 
according to the Revenue, the expendi- 
ture would disqualify for deduction only 
if no income results from such expendi~ 
ture in a particular assessment year, but 
if there is some income, howsoever srvall 
or meagre, the expenditure would be 
eligible for deduction. This means tat 
in a case where the expenditure is Rup2es 
1,000/-, if there is income of even Re. 1/=, 
the expenditure would. be deductible and 
there would be resulting loss of Rs. 9¢9/« 
under the head ‘Income From Otner 
Sources’, But if there. is no income, then, | 
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on the argument of the Revenue, the ex- 
penditure would have to be ignored. as it 
would not be liable to be deducted, This 
would indeed be a strange and highly 
anomalous result and it is difficult to be- 
lieve that the Legislature could have ever 
intended to produce such illogicality, 
Moreover, it must be remembered that 
when a profit and loss account is cast in 
respect of any source of income, what is 
allowed by the statute as proper expendi= 
ture would be debited as an outgoing and 
income would be credited as a receipt 
and the resulting income or loss would 
be determined. It would make no differ- 
ence to this process whether the expendi- 
ture is X or Y or nil; whatever is the pro- 
per expenditure allowed by the statute - 
would be debited. Equally, it would 
make no difference whether there is any - 
income and if so, what, since whatever it 
be, X or Y or nil, would be credited. And 
the ultimate income or loss would be 
found. We fail to appreciate how ex- 
penditure which is otherwise a proper ex= 
pcre can cease to be such merely 

ecause there is no receipt of income, 
Whatever is a proper outgoing by way of 
expenditure must be debited ` irrespective 
of whether there is receipt of income or 
not, That is the plain requirement of 
proper accounting and the interpretation 
of S. 57 (iii) cannot be different, The de- 
duction of the expenditure cannot, in the 
circumstances, be held to be conditional 
upon the making or earning of the 
income, ‘ 


5. It is true that the language of Sec» 
tion 37 (1) is a little wider than that of 
S. 57 (iii), but we do not see how that 
can make any difference in the true inter- 
pretation of S. 57 (iii), The language of 
S. 57 (iii) is clear and unambiguous and 


. ft has to be construed according to its 


plain natural meaning and merely be- 
cause a slightly wider phraseology is em- 
ployed in another section which may take 
in something more, ït does not mean that 
S. 57 (ii) should be given a narrow and 
constricted meaning not warranted by the 
Yanguage of the section and in fact, cons 
trary to such language, - 


6. This view which we are taking is 
clearly supported by the observations of 
Lord Thankerton in Hughes v, Bank of 
New Zealand, (1938) 6 ITR 636 where the 
learned Law Lord said: “Expenditure in 
the course of the trade which is un- 
remunerative is none the less a proper de- 
duction, if wholly and exclusively made 
for the purposes of the trade, If does not 
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require the presence of a receipt on the 
credit side to justify the deduction of an 
expense.” We find that the same view 
has been taken by the Madras High Court 
in Appa Rao v. Commr. of Income-tax, 
(1962) 46 ITR 511 and Mohamed Ghouse 
v. Commr. of Income-tax, (1963) 49 ITR 
127 the Bombay High Court in Ormerods 
(India) Private Ltd. v. Commr. of Income- 
fax, (1959) 36 ITR 329, the Allahabad High 
Court in Chhail Beharilal v. Commis-« 
sioner of Income-tax, (1960) 39 ITR 696, 
the Madhya Pradesh High Court in Com- 
missioner of Income-tax v. Dr. Fida Hus= 
sain G. Abbasi, (1969) 71 ITR 314, the 
Kerala High Court in M. N. Ramaswamy 
Iyer v. Commr. of Income-tax, (1969) 71 
TTR 218 and the Orissa High Court in 
Commissioner’ of Income-tax v. Gopal 
Chand Patnaik, 111 ITR 86: (1976 Tax LR 
443). This view is eminently correct as 
ft is not only justified by the language of 
S. 57 (ii) but it also accords with the 
principles of commercial accounting. The 
contrary view taken by the Patna High 
Court in Kameshwar Singh v. Commr. of 
Income-tax, 32 ITR 377: 
400) and the Calcutta High Court in 
Madanlal Shohanlal v. Commissioner of 
Income-tax, (1963) 47 ITR 1 must in the 
circumstances be held to be incorrect. 


7. We accordingly answer the question 
referred to us for our opinion in each of 
these two references in favour of the as- 
sessee and against the Revenue. . The Re- 
venue will pay. the costs of both the re- 
RereHens to the assessee. 

Answer accordingly. 


L-T, Commr., 
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P. N. BHAGWATI AND 
V. D. TULZAPURKAR, JJ. 

Commissioner of Income-tax, Pattfala, 
Appellant v. M/s. Groz Backert Saboo 
Lid., Chandigarh, Respondent, 

‘Civil Appeal No. 1482 of 1972, Dj- 
22-11-1978. 

Income-tax Act (43 of 1961), S. 28 — 
Profits of business — Determination — 
‘Assessee converting capital assets into 
stock-in-trade — Market value of assets 
as on date of conversion to be deducted 
from sale proceeds, 

It is now well settled that where an as- 
gessee converts his capital assets into 
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Patiala v, Groz Backert Saboo Lid. 


(AIR 1957 Pat. 


ALR, 


stock-in-trade and starts dealing in them, 
the taxable profiton the sale must be de- 
termined by deducting from the sale pro- 
ceeds the market value at the date of 
their conversion into stock-in-trade (since 
this would be the cost to the business} 
and not the original cost to the assessee, 
(Para 2} 
` In the instant case the raw-materials 
and semi-finished needles wer2 received 
by the assessee from the West German . 
Collaborators free of cost by way of sift, 
These raw-materials and semi-finished 
needles. were received some time in April, 


‘1961 and it was only on 30th September, 


1961 that they were for the first time in= 
troduced in the books of account of the 
business, 


Held that though the origiral cost of 
these raw-materials and semi-finished 
needles to the assessee was undoubtedly 
nil because these goods were raceived by 
the assessee free of cost, but they were 
introduced in the business and converted 
into its stock on 30th September, 1961 
and, therefore, their market value as on 
30th September, 1961 would represent the 
cost to the business’ and that was liable 
to be deducted from the sale proceeds of 
the finished products in arriving ‘at the 
profit of the business. 1972 Tax LR 136 
(Puni. & Har), Affirmed; AIR 1663 SC 477 
and AIR 1973 SC 2495, Rel. on. (Para 2) 

Anno: AIR Manual (3rd Edn.}, I. T. Act 
(1961), S. 28, N. 2. 


Cases Referred: Chronological Paras 
AIR 1973 SC 2495 : 89 ITR 258 : 1973 Tax 

LR 1322 2 
AIR 1963 SC.477 : 46 ITR 86 2 


Mr. Hardayal Hardy, Sr. Advocate (Mr, 
K. C, Dua and Miss A. Subhashini, Advo~= 
cates with him), for Appellant; M/s. G. C 
Sharma and Mr. P. A. Francis, Sr. Advo- 
cates (M/s. Anoop Sharma and P. K. Mu- 
kherjee, Advocates with them), for Res= 
pondent. 


BHAGWATI J.:— This appeal by spe- 
cial leave arises out of an assessment to 
income-tax made on M/s. Groz Backert 
Saboo Ltd. (hereinafter referred to as the 
assessee) for the assessment year 1962-63, 
the corresponding accounting year being 
the financial year ending 31st March, 
1962. The assessee set up in collabora- 
tion with M/s. Theodor Groz & Soehne 
and Ernst Peckert, West Germany (here- 
înafter- referred to as the West German 
Collaborators) a factory for fabrication 
and manufacture of hosiery needles and 
it was not disputed on behalf of the as« 


` sessee that this factory started business 
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sometime prior to the commencement of 
the relevant year of account. It appeers 
that in the early part of the relevant zc- 
counting year, the assessee received from 
the West German Collaborators consign- 
ment of machinery costing Rs. 9,45,545/- 


and along with this consignment, the West 


German Collaborators also sent to the as- 
sessee certain goods- free of. cost. These 
goods consisted partly of raw-materials 
and partly of semi-finished needles at 
various stages of manufacture, The in- 
voice in respect of this consignment was 
dated 4th April, 1961 and it showed only 
the price of the machinery consigned to 
the assessee and did not make any men- 
tion of the caw-materials and semi- 
finished needles supplied to the assessee 
along with this consignment, since these 
goods were supplied free of cost and no 
charge was made in respect of the sare. 
The Customs Authorities raised objection 


in respect of these goods and a separate” 


invoice had, therefore, to be sent by the 
West German Collaborators showing 
Rs. 44,448.20 as the value of the raw- 
materials, namely, wire and strip and 
Rs, 30,000/- as the value of the semi- 
finished needles supplied to the assessze, 
These goods were not entered in the 
books of account of the business imn- 
mediately on receipt by the asséssee but 
they were brought into the books for the 

first time on 30th September, 1961 by 
` making the following entries: Rupees 
44,448.20 debited to the account of “Wre 
and Strip” and. credited to the “Wire and 
Strip Gift Account” and Rs. 30,000/- de- 
bited to the account of ‘“Semi-Processed 
Needles” and credited to the “Semi-Pro- 
cessed Needles Gift Account.” The as« 
sessee utilised these goods in the maru- 
facture of finished products: and sold the 
same in the market and the sale proceeds 
received by the assessee were credited in 
the trading account maintained in fhe 
books of account of the business, sirce 
they represented revenue receipts arising 


from the sale of the finished products. . 


On 31st March, 1962, being the last date 
of the accounting year, the assessee 
closed the “Wire and Strip Gift Account” 
and the ‘“Semi-Processed Needles Gift 
Account” by transferring the: respective 
sums of Rs. 44,448.20 and Rs. 30,000/- to 
the credit of the “Capital Reserve £c- 


count” and debited an aggregate sum of 


Rs. 74,448.20 to the trading account by 
making corresponding credit entries in 
the accounts of “Wire and Strip” and 


“Semi-Processed. Needles”. The net effect 
of these entries was that the. profit of the 
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assessee was reduced by Rs, 74,448.20.. 
The Income-tax Officer, in course of the 
assessment of the assessee to’ income-tax 
for the assessment year 1962-63, took the 
view that the debit of Rs. 74,448.20 was 
wrongly made in the trading account as 
on 31st March, 1962 since no monies were 
expended by the assessee in acquiring ` 
the raw-materials and semi-finished need- 
les, but they were received by way of gift 
from the West German Collaborators and 
hence no amount was deductible in res- 
pect of the value of these goods. The- 
same view was taken by the Appellate 
Assistant Commissioner in appeal and on ` 
further appeal, the Tribunal also affirm- 
ed the same view. This led to a Refer-. 
ence by the Tribunal at the instance of 
the assessee and the following two ques- 
tions were referred for the opinion of the 
High Court: 


1. Whether on the facts and in the < cir- 
cumstances of the case, the sum of Rupees 
74,448.20 being the actual value of raw 
material received from German Collabo- 
rators free of cost represented Revenue 
receipt ? 


2. Whether on the facts and in the cir- 
cumstances .of the case, the amount of 
Rs.. 74,448/- being the actual value of raw 
material received free of cost from Ger- 
man collaborators was rightly debited’ at 
that value to the revenue account ? ` 


The High Court misapprehended the true 
nature and scope of the controversy be- 
tween the parties and seemed to proceed . 
on the erroneous impression that what. -` 
the Tribunal had held was that the raw- 
materials and semi-finished needles re- 
ceived by the assessee from the West 
German Collaborators constituted reve- 
nue receipt and its value was, therefore, 
liable to be taxed as income in the hands 
of the assessee. The High Court held 
that the value of these goods could not be 
treated as revenue receipt because they 
had been received by way of gift and in 
any event even if they constituted reve-' 
nue.receipt, they could “in no sense be 
income” since they were taken out of the 
ambit of taxability by sub-sec. (3) of 
S. 10 of the Income-tax Act, 1961. The 
High Court accordingly answered the 


- questions referred by the Tribunal in 


favour of the assessee and against the 
Revenue. The Revenue thereupon brought 
the present appeal with special leave ob- 
tained from this Court. 


2. It.was found as a fact by the Tri- 
bunal, and indeed there was no dispute 


`- these -raw-materials. 
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about it, that the: raw-materials and semi- 
finished needles were received by the as- 
sessee from the West German Collabora- 
tors free of cost by way of gift. These 
raw-materials and semi-finished. needles 
were received some time in April, 1961 
and it was only on 30th Sept., 1961 that 
` |they were for the first time introduced in 
the books of account of the business. 
There can, therefore, be no doubt that 
and semi-finished 
needles were received by the assessee- as 
capital assets and subsequently on 30th 
Sept., 1961 they were transferred to the 
business as part of its stock. If that be 
so,-the cost of these raw-materials and 
semi-finished needles to the business 
could not be said to be nil, but, on. the 
principle laid down by this Court in: Com- 
missioner of. Income-tax v. Shirinbai 
Kooka, 46 ITR 86: (AIR 1963 SC 477) and 
subsequently followed in Commissioner 
'. of Income-tax v. Hantepara Tea Co: Ltd., 
89 ITR 258 : (AIR 1973 SC 2495), it would 
be the market value of these raw-mate- 
rials and semi-finished needles as on 30th 
September, 1961. It is now well settled 
by these decisions that where an assessee 
converts his capital assets into stock-in- 
trade and starts dealing in them, the tax- 
able profit on the sale must be determined 
by deducting from the sale proceeds the 
market value at the date of their conver- 
sion into stock-in-trade (since this would 
be the cost to the business) and not the 
original cost to the assessee. Here, the 
original cost of these raw-materials. and 
. [semi-finished needles to the assessee was 


- . lundoubtedly nil because these goods were 


receivéd by the assessee from the West 
German Collaborators free of cost,.. but 
they were introduced in the business: and 
converted into its stock on 30th Sept. 
1961 and, therefore, their market value 
as on 30th September, 1961 would repre- 
sent the cost to the business and’ that 
would have to be taken into account. in 
determining . the profit arising from the 
sale of the manufactured products. . The 
entries made by the assessee in the. books 
of account of the business on 30th Sept., 
1961 clearly reflected this position. The 
assessee debited the sums of Rs. 44,448.20 
and Rs. 30,000/- representing respectively 
the market value of these raw-materials 
‘and semi-finished needle, to the stock 
accounts of “Wire and Strip” and “Semi- 
Processed Needles” which would clearly 
show that these goods were treated by 
the assessee as having been introduced 
in the business as part of its stock at 


their market value represented by the 
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sums of Rs. 44,448.20 and Rs. 30,000/-. 
The position was no different than what 
it would have been if, instead of giving 
these raw-materials and semi-finished 
needles to the assessee free of cost, the 
West German Collaborators had gifted 
the sums of Rs. 44,448.20 and Rs. 30,000/- 
to the assessee and the assessee had: in« 
troduced. these amounts in the -business 
and an identical quantity of raw-mate- 
Tials and semi-finished needles had been 
purchased for the business with these 


‘amounts. The cost of raw-materials and 


semi-finished needles thus purchased 
would have been clearly liable to be de- 


ducted from. the sale proceeds of the 


finished products manufactured out of 
them in determining the profit of the 
business, Would the. position then be 
different if instead, the West German 
gave these raw-materials 
and semi-finished needles to the assessee 


‘free of cost and the assessee. introduced 


them in the business as part of its stock. 
We do not see any distinction in principle 
between these two types of cases and we 
are clearly of the view that the cost of 
these raw-materials and semi-finished 
needles to. the business represented 
by the sums of Rs. 44,448.20 and: Rupees 
30,000/- debited in the respective accounts 
of “Wire and Strip” and “Semi-Processed 
Needles” was liable to be deducted from 
the sale proceeds of the finished products 
in arriving at the profit of the business. 
It ig true that initially on 30th Sept. 1961 
the credit entries for the sums of Rupees 
44,448.20 and Rs. 30,000/- were made in 
“Wire and Strip Gift Account” and "Semis 
Processed Needles Gift Account” respec- 
tively and it was only on the last date of 
the account year, namely, 31s# March, 
1962 that these amounts were transferred 
to the credit of the Capital Reserve Ac- 
count. But that cannot make any differ- 
ence to the correct legal inference to be 
drawn from the proved facts because’ the 
nomenclature of the account or accounts 
in which the credit entries were made is 
not material but what is really decisive 
is that these amounts were debited to the 
respective accounts of “Wire and Strip” 
and “Semi-Processed Needles” as repre< 
senting. their real value on. 30th Sept. 
1961.. These raw-materials and semi- 
finished needles were introduced in the 
business as part of its stock at their real 
value represented by the sums of Rupees 
44,448.20 and. Rs. 30,000/-. The aggregate 
amount of Rs. 74,448.20 made up of 


Rs. 44,448.20 and Rs. 30,000/- was, there- 
fore, liable to be deducted in determining 
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tha profit of the business and it was 
rightly debited to the trading account, 

3. We accordingly dismiss the app2al 
and answer the questions referred by the 
Tribunal ‘in favour of the assessee end 
against the Revenue. The Revenue vill 
pay the costs of the appeal. to the ass2s- 
see, 

Appeal dismissad. 
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P. N. BHAGWATI, V. D. TULZAPUR- 
KAR AND R. S. PATHAK, JJ. 

M/s. Bist and Sons Nainital, Appellant 
v. Commr. of Income-tax, New - Debi, 
Respondent. 
cul Appeal No. 1727 of 1972, D/- 3-71- 
1978. : 


Income-tax Act (11 of 1922), Sesc- 


tion 10 (2) (vii), 2nd Proviso — Profits of 


business — HUF business taken over by 
a firm — Written down value of assests 
exhausted before date of acquisition by a 
firm — 2nd Proviso to S. 10 (2) (vii) is not 
attracted. 1972 Tax LR 843 (Delhi), Ee- 
versed. 

In enacting the second proviso to. Sec- 
tion 10 (2) (vii) the Legislature sought to 
recover back from the assessee the benefit 
allowed to him by way of depreciation 
allowance earlier, and it did so by im- 
posing a balancing charge on the excess 
of the sale price over the written down 


_ value to the extent of the total deprec.a- 


tion allowance granted to the assessees in 
the past. Where a business is taken over 
as a running concern by an assessee, the 
cost to it of the assets must ordinarly 


: turn on the value of the assets as on the 


date of acquisition. (Paras 3, 4) 

Thus where a business was taken over 
as a running concern by the assessee firm 
from the Hindu undivided family but fhe 
written down value of the assets was 
already exhausted before the date of zc- 
quisition, the actual cost to the firm of 
the asset must be regarded as nil and the 
second proviso to S. 10 (2) (vii) will rot 
be attracted as no question can arise of 
imposing a balancing charge in such a 
case. Further, the depreciation allowed 
to the family cannot be regarded as ĉe- 
preciation allowed to the firm which is a 
distinct assessable entity. The fact that 
the very individuals who constituted the 
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HUF now constitute the firm is of no 
consequence, 1972 Tax LR 843 (Delhi), 
Reversed, (Paras 5, 6) 


Anno: AIR Manual (2nd Edn. J L T, Act 
(1922), S. 10, N. 9. 
Cases Referred: Chronological Paras 
AIR 1953 SC 455 : 24 ITR 405 ‘5 
AIR 1933 PC 145: 1 ITR 135 5 

Mr. T. A. Ramachandran Advocate, for 
Appellant; Mr. B. B. Ahuja and Miss A, -. 
Subhashini Advocates, for Respondent. 


PATHAK, J.:— This appeal by special 
leave.is directed against the judgment of 
the High Court of Delhi. disposing of.a 
reference made to it by the Income-tax - 
Appellate Tribunal on the following ques- 
tion: 

“Whether on the facts and in the cir- 
cumstances. of the case the sum of Rupees _ 
24,252/- is an item taxable in the previ- 
ous year under the provisions of Sec- 
tion 10 (2) (vii) ?” g 
The appellant %s a partnership firm carry- 
ing on business as forest contractors. The 
partners are Thakur Dan Singh and his 
son, Thakur Mohan Singh. The appeal 
relates to the assessment year 1958-59, 
for which the previous year is the finan- 
cial year ending March 31, 1958. The 
business was originally carried on by a 
Hindu undivided family consisting of the 
aforesaid father and son. There was a 
total disruption of the family on March 
22, 1956 and on the same day the sepa- 
rated members of the family constituted 
a partnership firm under the name and 
style of Messrs. D. S. Bist & Sons. The 
business was taken over as a running. 
concern by the firm. At the time when 
the business was owned by the family, it 
included three trucks. On account of de- 
preciation allowed in earlier years the 
written down value of two trucks came 
to nil in the assessment year 1952-53. As 
regards the third truck, according to 
what is stated in the judgment of the 
High Court the written down value stood 
reduced to nil by the date of disruption 
of the Hindu undivided family. During 
the previous year ending March 31, 1958, 
relevant to the assessment year 1958-59, 
two trucks were sold for a total of Rupees 
12,000/- while the third truck was sold 
for Rs. 12,252/-, 

2. During the assessment proceeding 
for the assessment year 1958-59, the In- 
come-tax Officer held that the entire sum 
of Rs.. 24,252/-, representing the sale pro- 
ceeds of the three trucks, should be . 
deemed to be profits of the previous year 
ending March 31,-1958 by virtue of the 
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second proviso to S, 10 (2) (vii) of the 
Indian Income-tax Act, 1922, and he in= 
cluded that amount in the total income 
of the appellant, Before the Appellate 
. Assistant Commissioner the appellant 
contended that as.no depreciation was 
allowed to the appellant in respect of the 
three trucks no question arose of com< 
puting any profit in its hands, but the 
contention was rejected. The appellant 
„was unsuccessful before the Income-tax 
Appellate Tribunal also. At the instance 
of the appellant, a reference was made to 
' the High Court of Delhi. The High Court 
took the view that inasmuch as the part- 
ners of the appellants were the same in« 
dividuals who were members of the 
Hindu undivided family and as the busi- 
ness was taken over as a running con< 
cern by the appellant from the family 
“there was merely a change in the style 
and nature of the Hindu undivided family 
on March 22, 1956”, In the opinion of 
the High Court the original- cost of the 
trucks to the appellant would be the 
same as it was to the Hindu undivided 
family and it rejected the contention that 
the original cost of the three trucks in 
the hands of the appellant must be taken 
as nil. In the result, the High Court 
affirmed that the sum of Rs. 24,252/- was 
taxable in the hands of the appellant by 
virtue of the second proviso to Seca 


3. It appears from the judgment of tha 
High Court that the written down value 

- of the three trucks was exhausted while 
they were still the assets of the Hindu 
undivided family business, the written 
down value of two trucks having been 
exhausted in the assessment year 1952-53 
and that of the third truck having been 
exhausted in the assessment yéar 1956-57. 
Accordingly, when the business was taken 
over. by the appellant the written down 
value of the three trucks was nil. In de- 
fining the expression “written down 
value” S, 10 (5) (b) declares that in the 
ease of assets acquired before the previ- 
ous year the written down value means 
“the actual cost of the assessee less all 
depreciation actually allowed to him 
under the Act.” ‘It is urged on behalf of 

. the appellant that the actual cost to the 
appellant of the three trucks was nil in- 
asmuch as the written down value had 
already been exhausted when, the busi- 
ness was taken over by the appellant, It 
Is urged that as no depreciation could 
possibly have been allowed to the appel- 
lant, no question arises of applying the 
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second proviso to S, 10 (2) (viij). Now, in 
enacting the second proviso to Sec- 
tion 10 (2) (vii) the. Legislature sought to 
recover back from the assessee the benefit 
allowed to him by way of depreciation 
allowance earlier, and it did so by im~ 
posing a balancing charge on the excess 
of the sale price over the written down 
value to the extent of the total deprecia- 
tion allowance granted to the assessees in 
the past. In the present case, the appel- 


lant could not have been allowed any de~- 


preciation allowance for the reason that 
from the outset when the three trucks 
became its property, the written down| _ 
value was nil. No question can arise of 
imposing a balancing charge under the 
second proviso to S, 10 (2) (vii). 


4. It is contended by the Revenue that 
the business was taken over as a running 
concern by the appellant and, therefore, 
account should be taken of the deprecia~ 
tion allowed in the hands of the Hindu 
undivided family. In our opinion, it is 
immaterial that the business was taken 
over as a running concern, Where a 
business is taken over as a running 
concern by an assessee, the cost to] © 


-H of the assets must ordinarily turn 


on the value of the assets as on, 
the date of acquisition, There is no 


-material before us evidencing an inten« 


tion to the contrary. It cannot be dis« 
puted that the actual cost to the appels 
lant of the three trucks must be regard- 
ed as nil, and that being so no deprecia~ 
tion can be said to have been ever ace 
tually allowed to the appellant, 


5. It is pointed out by the Revenue - 
that the partners of the appellant are the 
same two individuals who constituted the 
Hindu undivided family, and reliance has 
been placed on the observation of the 
High Court that in the constitution of tha 
firm “there was merely a change in the 
style and nature of the Hindu undivided 
family”. Now, we must remember that 
we are dealing with a case under the In- 
come-tax Act. We are concerned with 
provisions for the computation of income 
of an assessee for the purpose of deter- 
mining its income-tax liability. It may 
be, as is quite often said, that a firm is 
merely a compendious description of tha 
individuals who carry on the partnership 
business. But under the Income-tax Act, 
a. firm is a distinct assessable entity. Sec- 
tion 3 of the Indian Income-tax Act, 1922 
freats f% as such, and the entire process 
of computation of the income of a firm 
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proceeds on the basis that it is a distimct 
assessable entity. In that respect it is 
distinct even from its partners. Commr, 
of Income-tax, West Bengal v. A. VN. 
Fiqqies and Co., 24 ITR 405 : (AIR 1£53 
SC 455), As an "assessable entity it is aso 
distinct from a Hindu undivided family, 
which in itself is regarded as a separate 
unit of assessment under S. 3. Bey 
Singh Dudhuria v. Commr, of Income-t1x, 
Bengal, 1 ITR 135 : (AIR 1933. PC 145). 
For the purposes of the question befere 
us it rocks little that the very individuals 
who constituted the Hindu undiviced 
family now constitute the appellant fimm., 
When depreciation allowance was allayv~ 
ed to the Hindu undivided family in its 
assessment proceedings, it was a sep 
taken in determining the taxable income 
of the family. The depreciation allowed 
to the family cannot be regarded as we- 
preciation allowed to the appellant. “Ve 
must ignore entirely the circumstance 
that depreciation has been allowed ‘to -he 
Hindu undivided family in the past, 


Jagir Singa V. 


6 On these considerations it is ot | 
possible to say that the second proviso to 
Is. YO (2) (vii) is attracted. 


7. Accordingly, we hold that the sam 
_of Rs, 24,252/- is not taxable in the hands 
of the appellant for the assessment yzar 
1957-58 by virtue of the second proviso 
to S. 10 (2) (vii) of the Indian Income- ax 
Act, 1922, and we answer the queston 
referred in favour of the appellant «end 
against the Revenue. 


8. It was strenuously contended on 7e~ 
half of the Revenue that the sum of 
Rs. 24,252/- should be considered as cepi- 
tal gains under S. 12-B of the Act, :nd 
that it could be brought to tax under that 
head.. There was some debate before- us 
whether that point can be regarded as: an 
aspect of the question specifically re- 
ferred by the Tribunal for the opinior of 
the High Court. We consider it unneces- 
sary to enter into the matter, because if 
is open to the Tribunal to consider wne- 
ther the assessment should be confirraed 
on any other ground, now that the qse 
‘will be before it again for disposal con< 
formably to this judgment. The appel- 
Yant is entitled to its costs of this appeal. 


Appeal allowed, 
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AIR 1979 SUPREME COURT 381. 
(From: 1978 Recent Laws 1 (Punj & Har)) 
JASWANT SINGH AND 

` O. CHINNAPPA REDDY, JJ. 

Jagir Singh, Appellant v, Ranbir Singh 
and another, Respondents, 

Criminal Appeal No, 117 of 1978, D/- 
8-11-1978, 

(A) Criminal P. C. (2 of 1974), Sec- 
tion 397 (3) — Revision not to be ener- 
tained by both the High Court and 
Sessions Judge —— Sessions Judge refus- 
ed to interfere with the order of Mazis-. 
trate — Bar of S. 397 (3) is attracted — 
It cannot be circumvented by treating - 
revision application as directed against. 
the order of Sessions Judge, 1978 Recent 
Laws 1 (Punj & Har), Reversed, 

The object of S. 397° (3) is to- prevent 
a multiple exercise of revisional powers 
and to secure early finality to orders. 
Any person aggrieved by an order of an 
inferior Criminal Court is given the op- 
tion to approach either the Sessions 
Judge or the High Court and once he 
exercises the option he is precluded 
from invoking the revisional jurisdiction 
of other authority. The language of 
S. 397 (3) is clear and peremptory and 
it does not aami of. any other interpre“ | 
tation, (Para 4) 


When the Siioni Judge refused to 


interfere with the order of the Magis- . . 


trate, the High Court’s jurisdiction was _ 
invoked to avoid the order of the Magis- 
trate and not that of the Sessions Judge. . 
The bar of S. 397 (3) was, therefore, ef- 
fectively attracted and the bar could’ 
not be circumvented by the subtertuge 
of treating the revision application as 
directed against ‘the Sessions Judge’s 
order, _ {Para 5) 
The revision application before the 
High Court cannot be treated as an ap- 
plication directed. against the ozder 
of the Sessions Judge instead of 
as one directed against the order of 
the Magistrate.. It is not permissibl> to 
do so. What may not be done directly 
cannot be allowed to be done indirectly; 
that would be an evasion of the statute. 
It is a well-known principle of law That 
the provisions of an Act of Parliament 
shall not be evaded by shift or contriv- 
ance, (1824) 2 B & C 635 Rel on, 1978 

Recent Laws 1 (Punj & Har), Reversed. 
: (Para 5) 


Anno: AIR Comm Cr. P, C. (7h Edn} 
S. 397, Note 14. 
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(B) Constitution of India, Art. 227 — 
Effect of 42nd Amendment — - Criminal 
P. C, (2 of 1974), S. 397 (3) — Revision 
and power of superintendence — Revi- 
sion application to High Court filed be- 
fore 42nd amendment barred under Sec- 
tion 397 (3), Cr.P.C, — Revision if can 
be treated as one under Art, 227 — Arti- 
cle 227 before 42 Amendment whether 
applicable, a . 


Where the revision application filed 
before the 42nd Amendment of the Con- 
stitution to the High Court could not ba 
maintained under the provisions of the 
new Criminal P, C, the order of tha 
High Court could not be sustained wn- 
der Art, 227 of the Constitution as am- 
ended by the 42nd Amendment, In the 
first place the High Court did not pur- 
port to exercise its power of superin- 
tendence under Art, 227. The power un- 
. der Art, 227 is a discretionary power 
and it is difficult to -attribute to the 
order of the High Court such a sourcé 
of power when the High Court itself did 
not, in terms, purport to exercise any 
such discretionary power, In the second 
place, the power of judicial superintend- 
ence under Art, 227 could only be exer- 
cised sparingly, to keep subordinate 
Courts and Tribunals within the bounds 
of their authority and not to correct 
mere errors, ‘Where the Criminal P, C. 
itself banned the exercise of revisional 
powers by the High Court, it would in- 
deed require very exceptional circum- 
stances to warrant interference under 
Art, 227 of the Constitution, since the 
power of superintendence was not meant 
to circumvent statutory law. In the 
third place, it was doubtful if the High 
Court could exercise any power of judi- 
cial superintendence on the date of its 
order as the Constitution 42nd Amend- 
ment Act had by then been passed. 
Clause (5) of Art. 227 introduced by the 
42nd Amendment Act is a verbatim re- 
production of sub-sec, (2) of S. 224 of 
the Govt. of India Act, 1935 which con- 
ferred powers of administrative super- 
intendence only and not the power of 
judicial superintendence, An application 
invoking the High Court’s power of 
superintendence did not create any vest- 
ed right in the suitor. There could, there- 
fore, be no question of any vested right 
being taken away or not being taken 
‘away by the amendment, It was just 4 
question whether the High Court pos- 
sessed the power of superintendence on 
the date of the High Court's order, 

i (Para 6) 
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Anno: (1¥ AIR Comm. Const. of India 
(2nd Edn.), Art. 227 Note 5; (2) AIR 
Comm, Cr.P.C, (7th Edn.), S. 397 N, 14. 

(C) Criminal P. C. (2 of 1974), Ss. 484 
{2) (b), 125, 127 — Order of maintenance 
made under S, 488 of old Code in favour 
of major son —~ Must be deemed to be 
made. under S. 125 after coming into 
force of new Code — It does not auto- 
matically cease to be effective -— It can 
be cancelled under S. 127 — 1978 Recent 
Laws 1 (Punj & Har), Reversed — 
(General Clauses Act (1897), S. 24). 

Sec, 125 of the new Code corresponds 
to S, 488 of the old Code notwithstand-~ 


ing the fact that under the new Code a . 


child who has attained majority and 
who does not suffer from any infirmity is - 
not entitled to be maintained by the 
father. There are no words in S, 484 (2) 
(b) limiting its application to orders 
made and sentences passed which are 
not inconsistent with the provisions of 
the new Code, There are no. such limit- 
ing words as may be found as for ex- 
ample in S. 24 of the General Clauses 


_ Act which limited its application to an 


order, rule, etc. “so far as it is not in- 
re-enact= 
ed. (Para 8) 


The order for maintenance made in 
favour of the major son under the old 
Code must be deemed to be an order made 
under S. 125 of the new Code. It does not 
automatically cease to be effective on 
the coming into force of the new Cade. 
Once the order under S. 488 is deemed 
to be an order under S, 125 of the new 
Code, it must be so deemed for all pur- 
poses including the application of Sec- 
tion 127 of the new Code. (Para 8} 


The admitted attainment of majority 
of the son and the change of the law 
were surely circumstances which entitled 
the father to have the order in favour of 
the son cancelled, 1978 Recent Laws 1 
(Punj & Har), Reversed (Para 8) 


Anno: AIR Comm. Cr, P. C. (7th Edn.), 
= re N. 4; S. 125, Notes 9, 10; S. 127 
Cases Referred: Chronological Paras 
AIR 1970 SC 446: 1970 Cri LJ 522 8 
(1870) 4 HL 643: 39 LJ Ch 605, Sack- 

‘ville-West v. Holmesdale 8 
(1824) 2 B & C 635: 107 ER 520, Fox v. 

Bishop of Chester 5 

Mr, R. S. Narula, Sr. Advocate (M/s 
H. S. Marwah and D. S. Narula, Advo- 
cates with him), for Appellant; Mis. S.K 
Mehta, K. R. Nagaraja and. P, N. Puri, 
Advocates, for Respondents, i 
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CHINNAPPA REDDY, J:— Jagir 
Singh, the appellant in this. appeal y 
special leave, was. married _ to. Kirpal 
-Kaur in 1951, Husband and wife became 
estranged in ‘1954, since when they have 
been living separately. Ranbir Singh, tne 
issue of the marriage, was born in 1954, 
Jagir Singh married again and it is seid 
that he has a son and a daughter by 
the second wife, On 25th May, 1971, Kie- 
pal Kaur and Ranbir Singh filed an ap- 
plication for maintenance under S, 438 
‘of the Criminal Procedure Code, 18€8 
One of the defences raised by the appel- 
lant to that application was that Rantir 
Singh was a major and, therefore, not 
entitled to claim maintenance under Sec- 
tion 488. The Magistrate held that Ran~ 
bir Singh was a student who was unatle 
to maintain himself and, therefore, tae 
questicn whether he was a major or a 
minor was immaterial, On 19th Mey, 
1973, he made an order awarding main- 
tenance at the rate of Rs. 200 per month 
to Kirpal Kaur and Rs, 75 per month to 
Ranbir Singh, Jagir Singh filed a revi» 
sion petition before the Sessions Judge, 
By consent of the parties, the Sessioas 
Judge made a reference to the- High 
Court recommending that the award of 
maintenance in favour of the wife should 


be reduced to Rs, 150 per month and. 


that the award of Rs, 75 per: month to 
the son should:be confirmed, The refer- 
ence was accepted by the High Court. 


2. ` The Criminal Procedure Code 1998 
was repealed and the Criminal , Proce- 
dure Code (1974) was enacted in its plasa 
The new Code came into force. on ist 
April, 1974, On 3rd May, 1974, the ap- 
pellant made an application before the 
Magistrate, purporting to be under Sec- 
tion 127 of the new Code, fer cancela- 
tion of the order ‘of maintenance in fav« 
our of the son on the ground that tae 
son had attained majority and did rot 
suffer from any, infirmity or abnormality 
which prevented him from maintaining 
himself, It was claimed on behalf of tne 
appellant that under the new Code it 
was not permissible to award mainten- 


ance or enforce an order for mainten= 


ance in favour of a child who had gt- 
tained majority and who was not unable 
to maintain itself by reason of any phy- 
sical or mental abnormality or injury. 
On 3rd June, 1974, the son filed a coun- 
ter admitting that he had attained majo- 
rity but claiming that he was still a stu- 
dent, unable to maintain himself The 
son claimed that the order in his favcur 


had been validly passed under the eld 
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Code and continued to remain in force 
notwithstanding the enactment of the 
new Code,. On 9th May, 1975, the learn-" 
ed Magistrate allowed the application of 
the father under Section. 127 of the Cri- ` 
minal Procedure Code (1974) and cancel- 
led the order for maintenance made ear- 
lier in favour of the.son. Ranbir Singh, 
the son, filed a Revision: Application be- 
fore the Sessions. Judge, It was dismiss- 
ed on 12th March, 1976, The learned Ses- 
sions Judge held that the order made 
under Section 488 of the old ‘Code could 
survive under Section 484 (2) of the new 
Code if there was a corresponding pro- 
vision under the new Code which enabl- 
ed the award of maintenance to a major 
child, Since there was no such corres- 
ponding provision the order under Sec- 


‘tion 488 in favour of Ranbir Singh 


ceased to be in force, Ranbir Singh then — 
filed a Revision Application before the 
High Court of Punjab and Haryana which 


was allowed on 5th December, 1977, The. ` 


High Court held- that notwithstanding 
the change in the law which disentitled 
a major child from claiming > mainten- 
ance, Section 125 of the new Code did 
correspond to. Section 488 of the oid 
Code. Therefore, the order for mainten- 
ance in favour of Ranbir Singh was sav- 
ed by Section 484 (2) of the Code _ of 
(1974), Jagir Singh has preferred this ap-. 
leave from 
this Court under Article 136 of the Con- 
stitution, 


3. Shri R, S. Narula, learned counsel 
for the ‘appellant contended that the ` 
Revision Application to the High Court ` 
was incompetent as it was barred by the 
provisions of Section 397 (3) of the Code. 
of Criminal Procedure (1974), He argued 
that the right of the respondent to in- 
voke the revisional jurisdiction of a su- 


perior Court became exhausted when he 


invoked the revisional jurisdiction of 
the Sessions Judge, Shri Narula further 
contended that under Section 125 of the 
Criminal Procedure Code (1974), a major 
son who did not suffer from any physi- 
cal or mental abnormality or injury 
which. prevented him from maintaining. 
himself was not entitled to get an order 


for’ ‘maintenance in his favour 
and that an order made in fa- 
vour of such a son under Sec- 


tion 488 Criminal Procedure Code of 
1898 was not saved either by Section 484 
(2) of the Code of Criminal Procedure 
(1974) or Secs. 6 and 24 of the General 


Clauses ‘Act, Shri. S, K, Mehta, learned 
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counsel for the respondent submitted 
that the revision application before the 
High Court could be treated and -main- 
tained as one directed against the order 
‘of the Sessions Judge rejecting the Revi- 
sion Application made to him. In’ any 
case he argued that the Revision Appli- 
cation could be treated as one under 
Article 227 of the Constitution, He con- 
tended that the order of the Magistrate 
under Section 488 of the Criminal: Pro- 
cedure Code 1898 continued to be in 
force and that it could not be cancelled 
merely because Section 125 did not pro- 
vide for the award of maintenance to 
~ -a major son who did not suffer from any 
- abnormality or injury, 


4. The first question for consideration 
is whether the High Court was preclud- 
ed from interfering with the order ` of 
the Magistrate in the exercise of ‘its re- 
visional jurisdiction by reason of the 
provisions of S. 397 (3) of the Criminal 
Procedure Code (1974), Section 397 which 
corresponds to Section 435 of the Cri- 
minal Procedure Code 1898 invests the 


High Court and the Sessions Judge with 


concurrent revisional jurisdiction ‘over 
inferior criminal Courts within their 
jurisdiction, The District Magistrate who 
also had revisional jurisdiction under 
Section 435. of the Code of Criminal Pro- 
. cedure 1898 is now divested of such 
- jurisdiction; In addition, there are, in the 
1974 Code two important changes ‘both 
of which are apparently designed to 
avoid delay and to secure prompt rather 
_ than perfect justice, The first change is 
that introduced by, Section 3¢7 (2) which 
bars the exercise of revisional power in 
relation to any interlocutory order pass< 
ed in any appeal, enquiry, trial or other 
proceeding. The second is that introduc- 
ed by Section 397 (3) which provides 
that if an application under the. section 
has been made by any person either to 
_ the High Court or to the Sessions Judge, 
no further application by the same per- 
son shall be entertained by the other of 
them, We are concerned with this provi- 
sion in this appeal, The object of Sec- 
tion 397 (8) is clear, It is to prevent ‘a 
multiple exercise of revisional powers 


and to secure early finality to . orders. . 


Any person aggrieved by an order of an 
inferior Criminal Court is given the 
option to approach either the Sessions 
Judge or the High Court and once he 
exercises the option he is precluded 
from invoking the revisional jurisdiction 
of the other authority. The language of 
Section 397 (3) is clear and peremptory 


‘directly; that would be an 
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and it does not admit of any other inter- 
pretation, We may also mention hera 
that even under Section 435 of the pre- 
vious Code of Criminal Procedure, while 


the Sessions Judge and the District 
Magistrate had concurrent jurisdiction, 
like present Section 397 (3) previous 


Section 435 (4) provided that if an ap- 
plication under the secon had been 


` made either to the Sessions Judge or 


District Magistrate no further applica- 
tion shall be entertained by the other 
of them, 


5. In order to cross the hurdle im= 
posed by Section 397 (3) it was suggest- 
ed that the revision application before 


- the High Court could be treated as an 


application directed against the order of 
the Sessions Judge instead of as one 
directed against the order of the Magis- 
trate, We do not think that it is permis- 
sible to do so, What may not be done 
directly cannot be allowed to be done in- 
evasion of 
the statute, It is a “well-known principle 
of law that the provisions of an Act of 
Parliament shail not be evaded by shifti _ 
or contrivance” (per Abbott C. J. in Fox 
v. Bishop of Chester (1824) 2 B & C635). 
“To carry out effectually the object of 
a Statute, it must be construed as to 
defeat all attempts to do, or avoid. doing, 


' in an indirect or circuitous manner that 


which it has prohibited or enjoined” 
(Maxwell, 11th Edition, page 109), When 
the Sessions Judge refused to interfere 
with the order of the Magistrate, the 
High ‘Court’s jurisdiction was invoked to 
avoid the order of. the Magistrate’ and 
not that of the Sessions Judge, The bar 
of Section 397 (3) was, therefore, effec- 
tively attracted and the bar could not 
be circumvented by the subterfuge of 
treating the revision application as di~ 
rected against the Session Judge’s order. 


6 If the revision application to the 
High Court could not be maintained 
under the provisions. of the Criminal 
Procedure Code, could the order of the 
High Court be sustained under Art, 227 
of the Constitution, as now suggested 
by the respondent? In the first place the 
High Court did not purport to exercise 
its power of superintendence under Arti- 
cle 227, The power under Article 227 is 
a discretionary power and it is difficult 
to attribute to the order of the High 
Court such a source of power when the 
High Court itself did not, in terms, pur- 
port to exercise any such discretionary 
power. In the second place the power of 
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judicial superintendence under Art, -£27 
could only be exercised, sparingly, to 
keep subordinate Courts and Tribunals 
within the bounds of their authority and 
not to correct mere errors, Where fhe 
statute banned the exercise of revisional 
powers by the High Court, it would in- 
deed require very exceptional circum- 


stances to warrant interference uncer. 


Article 227 of the Constitution, since the 
power of superintendence was not meent 
to circumvent statutory law, In the third 
place it was doubtful if the High Court 
could exercise any power of judicial 
superintendence on the date of its order 
as the Constitution 42nd Amendment 
Act had by then been passed, By the 
42nd Amendment Act clause (5) was 
added in Article 227 of the Constitution 
and it says, “Nothing in this article shall 
be construed as giving to a High Court 
any jurisdiction to question any judg- 
ment of any inferior Court which is not 
otherwise subject to appeal or revision.” 
. Clause (5) of Article 227 introduced by 











1935 which it was held conferred pow2rs 
of administrative superintendence only 
and not the power of judicial superin- 
tendence, In the present case the revi- 
ion application was, however, filed e- 
_|fone the passing of the 42nd Amendment 
Act and it was therefore, argued by the 
learned counsel for the respondent that 
the High Court could exercise the power 


serious doubts, Article 227, before the 
42nd Amendment, gave no right to any 
party, An application invoking the High 
Court’s power of superintendence did not 
create any vested right in the suicor. 
There could, therefore, be no question of 
any vested right being taken away or 
not being taken away by the amend- 
ment, It was just a question whether the 
High Court possessed the power of su- 
perintendence on the date of the, High 
Court’s order. There is no dispute that 
it did not. We do not wish to pursue the 
matter further as in our view there was 
Ino case to warrant interference unde 

Article 227 of the Constitution, . | 


7. In view of the foregoing discus- 
sion, the reveision application to the High 
Court must be held to be incompetent. 
In that. view it is unnecessary to go 
into the question whether the orig-nal 
order under Section 488, Criminal Pro- 
cedure Code, 1898 in favour of the res- 
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pondent could be cancelled under Sec- 
tion 127 of the Criminal Procedure Code 
(1974). But the lower Courts went into 
the question at some length and detailed 
submissions were made before us, .We 
will express our opinion briefly, 


8. Section 484 (1) of the (1974) Code 
repeals the Code of Criminal ' Procedure 
1898. Section 484 (2) (a) provides for 
the continuance and disposal of pending 
cases in accordance with the provisions 


of the old Code. Section 484 (2) (b) pro- 


vides that ‘all notifications published, 
proclamations issued, powers conferred, 
forms prescribed, local jurisdictions de- 
fined, sentences passed and orders, rules 
and appointments made’ under the old 
Code and ‘which are in force immediate- 
ly before the commencement’ of the new 
Code, shall be deemed, respectively, to 
have been published, issued, conferred, 
prescribed, defined, passed or made un- 
der the corresponding provisions of the 
new Code, In the present case the order 
of the Magistrate under Section 488 of 
the old Code awarding maintenance to 
the respondent was made on 19th May, 
1973, The new Code came into force on 
Ist April, 1974, Therefore, the order was 
in force immediately before the com- 
mencement of the new Code, It must, 
therefore, be deemed to have been made 
under the corresponding provision of 
the new Code, The question, therefore, 
is whether there is any provision of the 
new Code corresponding to the provi- 
sion of the old Code under which main- 


tenance was awarded to the res- 
pondent, As we said, the res- 
pondent was awarded maintenance 


under Section 488 of the Criminal Pro- 
cedure Code 1898, Under Section 488 Cri- 
minal Procedure Code 1898 a person 
having sufficient means and neglecting or 
refusing to maintain his wife or his legi- 
timate or illegitimate child unable to 
maintain itself could be ordered to make 
a monthly allowance for the mainten- 
ance of his wife or such child, The word 
‘child’ used in Section 488 led to some 
controversy whether a person could be 
ordered to-pay maintenance to a child 
who had attained majority but who was 
unable to maintain itself, In Nanak 
Chand v. Chandra Kishore Agarwal, 
(AIR 1970 SC 446) the Supreme Court 
held that the word ‘child’ in Section 488 
did not mean a minor son or daughter 
and that the real limitation was contain- 
ed in the expression ‘unable to maintain 
itself’, Irrespective of: whether a son or 
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daughter was'a major or-minor, a father 
was bound to maintain the son or daugh- 
ter if such son or daughter was unable 
to maintain himself or herself, Sec,. 125 
of the (1974) Code makes a. slight 
departure. Under this provision a child 
who has attained majority is not en- 
titled to be awarded maintenance ‘unless 
such child is unable to -maintain itself 
by reason of any physical‘ or mental ab- 
normality or injury. ‘According to Shri 
R. S. Narula in’ view of the change. it 
cannot be said that the new Code con- 
tains any provision corresponding to the 
provision in the old Code which autho- 
‘rised the award of maintenance to. a child 
who had attained miajority and who was 
unable to maintain itself even if’ such 
child did not suffer from any’ physical 
or mental abnormality or injury, There- 
fore, according to Shri Narula, S. 484 (2) 
(b) does not save an. order awarding 
maintenance in favour’ of'a_ child: who 
has attained majority and who does not 
suffer from any physical or mental ab- 
normality’ or injury, It is. difficult to 
agree with the submission of Shri 
Narula. To accept the submission - would 
be to give the expression ‘corresponding 
provision’ the meaning ‘identical provi- 
sion’. Whenever an Act is repealed, ahd 
re-enacted there are bound to be changes 
and modifications, To say that’ a modi- 
fied provision dealing with the same 
subject-matter in Substantially the same 
manner as the original provision is not 
a corresponding provision would be to 
practically nullify the effect of a “Re~ 
peal and Savings’ - provision like Sec- 
tion. 484 (2) (b) of the new Code, In the 
Shorter Oxford English- Dictionary aan 
Third Edition — Vol. I, the word ‘cor- 
respond’ is said to mean’ "(1) to ‘answer 
to something else in the way of fitness; 
to agree with; be conformable to; be 
congruous- or in harmony with, (2) To 
answer to in character or function; ` to 
‘be similar to”, In Butterworths ‘Words 
and Phrases — Legally: defined’ Second 
Edition Vol. 1, it is said “ ‘to correspond’, 
does not usually, or properly, mean ‘to 
be identical with’, but ‘to harmonise 
with’, or ‘to’ be suitable to” and refer- 
ence is made to Sackville-West v. Hol- 
mesdale (Viscount) ((1870) 4 HL 643). We 
are, therefore, of the view that S, 125 
of the new Code corresponds to S. 488 
of the old Code notwithstanding the fact 
that under the new Code a ‘child who 
has- attained majority and who does not 
suffer from any. infirmity is not entitled 
to be: maintained by the father, We also 


-uses Act which limits its application to 
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note that there are no words in Sec, 484 
(2) (b) limiting its application to orders 
made and sentences passed which are 
not inconsistent with the provisions o: 
the new Code. There are no such limit- 
ing words as may be found as for ex- 
ample in Section 24 of the General Cla- 






an order, -rule, etc, “so far as it is not 
inconsistent with -the provisions «re- 
enacted”, This: does not mean. that. sta- 
tutory instruments. made. under the: old 
Code and which. are inconsistent with 
the provisions of the new Code continue 
to be effective, All that Section 484 (2) 
(bY says is that such statutory instru- 
ments shall be deemed to be made under 
the corresponding provisions of the new: 
Code. Their validity will have tobe test- 
ed like: any other statutory instruments 


‘made under the provisions of the new 


Code’ and they will have to answer the 
test whether they are consistent with 
the provisions of the new Code, But, in 
the case: of judicial. orders made ‘and 
sentences passed, such orders’ and sen- 
tences which have attained: finality . and- 
which have created rights in parties do 
not have to answer the test of being f 
consistent with the provisions of ’ the 

new .Code,':We, therefore, hold that the 
order’ for maintenance made. in favour 
of the respondent must be deemed to be 
an order made under S, 125 of the new 
Code and that it does not automatically) 
cease to be effective on the coming into 
force of the new Code, The High. Court 
arrived at this conclusion and thought 
that it was sufficient to hold in favour 
of the respondent and to allow the Revi- 
sion Application, We do not think that 
the High Court was right. in stopping 
there, The High Court. should have fur- 
ther considered the question whether the 
order for maintenance which was deem~ 
ed to be an order under Section 125 of 
the new Code could not be cancelled 


. under the. provisions of Section 127 . of 


the new Code, Once the order under 
Section 488 is deemed to -be an 
order under S, 125 of the new. Code, ‘it 
must be so deemed for all purposes in- 
cluding the application of Section 127 of 
the new Code, Section 127 provides for 
consequential orders upon proof of a 
change in the circumstance of any per- 
son receiving under Section 125, a 
monthly allowance,’ or ordered under: thej ` 
same section to pay a monthly Seven’ 
to his wife, child, father or mother, . 

the case may be. The admitted oe 
ment -of majority of the respondent and 
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the change of the law were. surely är- 
cumstances -which entitled the appellant 
to have the order in favour of the res- 
pondent cancelled, We accordingly alow 
the appeal and set aside the judgment of 
the High Court. : PENA AN 
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xX. Gopal Reddy, Appellant v. State of 
Andhra Pradėsh, Respondent, 

Criminal’ Appeal No. 133 of 175, 
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Criminal P. C. (2 of 1974), S. 386 — 
Appeal against acquittal — Powers of 
Appellate Court — Appreciation of evi- 
dence — Two views of evidence poss:ble 
— Trial Court taking possible view — 
Interference by High Court merely for 
“substantial and compelling. reasons”, — 
Does not prevail — Principles laid dcwn 
in AIR 1934-PC 227 (2), Sheo. Swaruy v. 
Empress, for interference, re-affirmed. 

At one time it was ‘thought that an 
order of acquittal could be set aside -for 
“substantial and compelling reasons” caly 
and Courts used to launch on a seerch 
-to discover those “substantial and cem- 
pelling reasons.” However, the ‘formuae’ 
of “substantial and compelling reasoas”, 
“good and sufficiently cogent. reascns” 
and “strong reasons” and the search for 
them were abandoned as.a result of the 
pronouncement of the Supreme Cour} in 
Sanwat Singh v. State of Rajasthan (~IR 
1961 SC 715), in which the Supreme 
Court harked back to the principles 
enunciated by the Privy Council in Sheo 
Swarup v. Emperor (AIR 1934 PC 227 
(2)), .and re-affirmed those princities. 
After Sanwat.Singh’s case, the Supreme 
Court has consistently recognised the 
right of the Appellate Court to revew 
the entire evidence and to. come to its 
own conclusion, bearing .. in mind the 
considerations mentioned by the -Puivy 
Council in Sheo Swarup’s .case. - Oaca- 
sionally phrases like ‘manifestly illegal’, 
‘grossly unjust’, have-been.used to.ces- 
cribe the orders of acquittal. which war- 
rant interference. But such expressi>ns 
have been used more as flourishes of 
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language, to emphasise the reluctance of 
the Appellate Court te interfere with an 
order of acquittal, than to curtail the 
power of the Appellate Court to review 
the entire evidence and to come to its 
own conclusion. In some cases (Rama- 
bhupala Reddy v, State of A.P., AIR 
1971 SC 460; Bhim Singh Rup Singh v. 
State of Maharashtra, AIR 1974 SC 286 
etc.), it has been said that to the prin- 
ciples laid down in Sanwat Singh’s case 
may be added the further principle that 
“if two reasonable conclusions can be 
reached on'the basis of the evidence on 
record, the Appellate Court should mot 
disturb the finding of the trial Court”, 
This, of course, is not a new principle. 
It stems out of the fundamental princi- 
ple of our criminal jurisprudence that 
the accused is entitled to the benefit of 
any reasonable doubt, If two-reasonably 
probable and evenly balanced views of 
the evidence are possible, one must 
necessarily concede the existence of a 
reasonable doubt. But, fanciful and re- 
mote possibilities must be left out of 
account. To entitle -an accused person to 
the benefit of a doubt arising from the 
possibility of a duality of views, the 
possible .view in favour of the accused 
must be as nearly reasonably probable 
as that against him, If the preponderance 
of probability is all. one way, a- bare 
possibility of another view will not en- 
title the accused to claim the benefit 
of any doubt. It is, therefore, essential 
that any view ,of the evidence in: favour 
of the accused must be reasonable even 
as any doubt, the benefit of _which an 
accused person may claim, must be 
reasonable. (What is meant by proof be- 
vend. a reasonable doubt, stated). 

; (Para 9) 


` Where the trial Court allows itself to 
be beset with fanciful doubts, rejects 
creditworthy evidence for slender reasons 
and takes. a view of the evidence which 
is but barely possible, it is the obvious 
duty of the High Court to interfere in 
the interest of justice, lest the admin- 


` istration of justice be brought to ridicule. 


AIR 1974 SC 1567, AIR 1961 SC 715, AIR 
1934 PC 227 (2), AIR 1971 SC 460, AIR 
1974 SC 286, (1947) 2 All ER 372, 1959 
Cr LR 584, Ref; Cr. A, No. 628 of 1973, 
Ps 3-2-1975. (Andh Pra), Affirmed. 
(Para 9) 
Anno: AIR Comm., | Cr, P. C., (ith 
Edn.), S. 386, Notes 14, 19. 
Cases Referred: Chronological Paras 


AIR. 1974 SC 286 : 1974 Cri LJ 337 9- 
AIR 1974 SC 1567 : 1974 Cri LJ 1033 9 
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AIR 1971 SC 460 : 1971 Cri LJ 422 9 

AIR 1961 SC 715: (1961) 1 Cri LJ 766 9 

1959 Cri LR 584, R. v, Fantle 9 

(1947) 2 All ER 372, Miller v. Ministry 
of Pensions 9 

AIR 1934 PC 227 (2): 
36 Cri LJ 786 


Mr. R. Nagarathnam, Advocate, for 
Appellant; Mr. P, Parmeshwara Rao, Sr. 
Advocate (Mr, G., N, Rao, Advocate vith 
him), for Respondent. 


CHINNAPPA REDDY, J.: — This ap- 
peal has been filed under S. 2 (a) of the 
Supreme Court (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act, 1970. The 
appellant was acquitted . by the learnéd 
Additional Sessions Judge, Chittoor of an 
offence under S. 302, I P. C. The acquit- 
tal was reversed by the High Court ` of 
Andhra Pradesh and the appellant was 
convicted under S. 302, I. P. C. and sen- 
tenced to suffer imprisonment for life, 
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. 2 The deceased Subhadramma waa. 


the wife of the appellant. They were 
married about one and a half years before 
the occurrence, ‘About three moriths be- 
fore the occurrence the deceased gave 
birth to a female child in the house’ of 


the accused at Cherlopalle,; After the 9th ` 


day the mother and child, according to 
customary practice, were taken by. the 
mother of the deceased to her house at 
Krishna Kalva, Cherlopalle is about 25 
_ miles from Krishna Kalva. The accused 
used to visit his wife and often used to 
stay in the house. of the deceased’s mo- 
ther, After about one and a half months 
the accused asked his mother-in-law and 
brother-in-law to send his wife to his 
place. They replied that she had only 
delivered a child recently and that she 
would be sent to her husband’s house in 
the fifth month...On 18th Dec., 1972, ac- 
cording to the case of the prosecution 
the accused once again requested his 
mother-in-law to send his wife to his 
house. This time he. also brought with 


him P. W, 8 an elderly gentleman from - 
his village. His mother-in-law P.W. 2 told’ 


him that she would send the. girl.in the 


fifth month as she had not vet regained | 


her health after delivery, The accused 
and P. W. 8 went away. That evening 
the accused again came to the house of 
his mother-in-law. After dinner all- of 
them went to sleep, The heuse consisted 
of only one room. The accused, the 
deceased, ‘her brother P. W. 1; her mo- 
ther P. W. 2 and.her grand-mother 
-P. W. 3 were àll sleeping ‘in the room, 
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In the middle of the. night P. Ws, 1, 2 
and 3 were awakened by the cry “Amma” 
raised by Subhadramma. On waking up 
they saw the accused sitting by the side 
of the deceased with a knife in his hand, 
They found the deceased bleeding pro~- 
fusely from: the left side of her chest. 
P. W. 1 put his foot on the hand in 
which the accused was holding the knife, 
The accused dropped the knife which 
was then picked up by the grand-mother 
P. W. 3, Attracted by the cries raised 
by P. Ws. 1 to 3, the neighbours 
P. Ws. 4, 5, 6 and others came there, 
They caught hold of the accused and tied 
him to’ a pole in front of the house by 
means of a rope. Some of the villagers 
who had gathered. there also gave a 
beating to the accused, P. W..1 proceed- 
ed to the house of P, W. 9 the Village 
Munsif and reported the occurrence to 
him, P. W. 1 affixed his thumb impres- 
sion on the report Ex, P-1 prepared by 
P. W, 9. P. W.”9 then proceeded to the 
house of P. W. 1 where the ‘blood stain- 
ed knife M. O. 1 was handed over to 
him. Thereafter, P. W. 9 prepared his 
own report Ex. P-4'and sent it along with 
Ex. P-1 and M. O. 1 to the Police Station 
at Renigunta. P, W. 14, the Sub-In- 
spector of Police registered the First In- 
formation Report at 5 A. M. on 19th 
Dec., 1972 and went ahead with the fur- 
ther investigation which was later taken 
over by the Inspector of Police P. W., 15. 
When the Police Officers went to the 
village, they found the accused tied to 
a pole. They arrested him and found 
that he had injuries on his person. They 
got him examined by a Doctor. After 
holding the inquest the dead body was 
sent for post mortem examination. Tha 
Medical Officer, P. W. 12 who conducted 
the autopsy, found on the dead body a 
stab wound over the left axilla 6 cms. 
below the arm pit 1.75 cms x 0.5 cm 
nearly horizontal. The stab injury had 
gone through the third intercostal space 
and through the upper lobe of. the left 
lung in an upward and medial direction, 
The upper lobe of the left ling had been 
cut through and through, and’ had col- 
lapsed. P. W. 13 the Medical Officer 
who examined the accused found several 
abrasions and contusions on the person 
ofthe accused. ‘There was no fracture, 
After completing the investigation the — 
Police laid a charge-sheet against 
accused and he was duly tried, 


3. The plea of the accused -was one 
of denial. In the Committing Court the 
accused was content. with a bare denial 
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but in the Court of Session he stated 
that he went to the house of his mother~ 
in-law at about 10 p.m, on 18th Dec, 
1972, P. Ws. 1 and 2 taunted him sayirg 
“We are maintaining you and your wif, 
yet you come at any time you like’. They 
insulted him. There was an altercatio-, 
P. W. 3 hit him with a stone near his 
left eye. P, W. 1 beat him with a stick 
two or three times, He felt giddy ard 
was about to lose consciousness, P, W, 1 
came upon him with a knife to stab hiru 
The deceased intervened and interposed 
herself between P. W; 1 and the accus- 
ed. She received a stab injury. Seeirz 
his wife injuried, he fell down uncom 
cious, He regained consciousness next 
morning. 


4. The learned Sessions Judge held thz# 
the prosecution had failed to  establisa 
any motive and that the evidence of tha 
prosecution witnesses was  ‘discrepar-:, 
conflicting and ‘improbable’, Be 
thought that the prosecution hai 
made an attempt to improve is 
case which was originally based om ci: 
cumstantial evidence to make it appear 
as if P. W, 3 had also ‘seen the stat- 
bing, He commented on the failure -f 
‘the Police to seize the mat or bedding 
on which the deceased was sleeping, Hs 
referred to the evidence of the doctr 
who stated that the injury found on tke 
deceased could have been caused even 
if she was standing, The learned Sex 
sions Judge thought that when the 
‘were two divergent versions given by tbe 
prosecution and the defence and when 
two views were possible, the benefit -f 
doubt should be given to the accused, 
He, therefore, acquitted the accused. . 


5. The High Court reversed the finž- 
of acquittal, The learned Judges poir- 
ed out that there was no reason to dou>t 
the tesimony of P. Ws. 1 to 3 and that 
the discrepancies: noticed by the learn=d 
Sessions Judge. were of a minor chararc- 
ter, The High Court observed that t-e 
learned Sessions Judge had magnified t-e 
importance to be attached. to minor dis- 
crepancies, The High Court also coa- 
cluded from the medical evidence that it 
was more probable that the ` deceaszd 
was stabbed when she was lying down. 
Accepting the evidence of P. Ws. 1te3 
which was corroborated by the evidence 


of P, Ws. 4 and 5 who came to the scene’ 


soon afterwards, the High Court convie- 
ed the accused under S. 302 and sen- 
tenced him as aforesaid, 

‘6. In this appeal the learned counsel 
‘for the appellant argued that the accus- 
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ed had no motive to kill his wife: -and 
that his version was more probable than 
the version of the prosecution,. He sub- 
mitted that the version of the accused 
that the occurrence took place at about 
10 pm, was substantiated by what was 
mentioned in Ex. P-15 the wound certi- 
ficate given by P. W, 13 the Medical Off- 
cer in respect of the injuries which he 
found on the person of the accused, He 
urged that the knife was not seized by 
the Police under any seizure Memo nor 
was the knife sent to any finger print 
expert, He urged that all the reasons 
given by the learned Sessions Judge had ` 
not been met by the High Court, He also 
contended that two views were possible 
on the evidence and the accused was 
entitled to the benefit of doubt. 


7. We have perused the relevant evi- 
dence as well as the judgments of the 
Sessions Judge and the High Court, We 
are unable to find any substance in the 
submissions made by the learned counsel 
for the appellant, The High Court was 
well justified in commenting that the 
discrepancies on the basis of which the 
trial Court rejected the evidence of 
P. Ws. 1, 2 and 3 were- of a minor 
character and that they had been unduly 
magnified by the learned Sessions Judge, 
The. discrepancies were in regard to 
which of them woke up first, where was 
the lantern and which of the neighbours 
came first to the scene on hearing their 
cries, The High Court was also right in 
holding that the medical evidence sup- 
ported the prosecution version and not 
the defence version, Merely because the 
Medical Officer stated that the victim 
could have received the injury if she was 
standing, it did not follow that the in~ 
jury could have been received in the 
circumstances mentioned by the accused. 
The injury was inflicted with great force 
and. its. direction was upward. The loca- 
tion of the injury was 6-cms. below the 
arm pit on the left side, According to the 
accused the deceased received the injury 
when she placed herself between P.W. I 
and himself. We do not think that an in- 
jury of the nature .received by the 
deceased could have been caused im the 
manner suggested by the accused, The 
injury must have been caused in the 
manner suggested by the prosecution that 
is when the deceased was lying on her 
right side, It is true that the accused did 
not have any deep motive to kill the 
deceased. It is obvious that he must have 
been upset by the persistent refusal of 


the brother -and mother of the deceased 
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fo send her with him to his house, He 
probably attributed the refusal to reluct= 
ance on the part of his wife to accom- 
pany him straightway, We may also 
refer here to the comment of the learn~ 
ed counsel for the appellant that. realiz- 
fing that the motive would assume consi- 
derable importance if the case was one 
based on circumstantial evidence, the 
prosecution tried to make P.W. 3 depose 
as if she had witnessed the occurrence, 
We do not think that the comment is jus- 
tified, P. W. 3; an old woman of 69 years, 
stated in ‘her evidence that she saw the 
accused who was sitting by the side of 
the deceased on the cot make a gesture 
as if he was stabbing the deceased and 
that the deceased cried out ‘Amma’, In 
cross-examination she stated that she 
did mot remember if she had told the 
Police that the accused made a gesture 
as if he was stabbing the deceased. The 
Inspector of Police, P; W. 15, however, 
stated. that P. W. 3 did not state before 
him that she saw the accused making a 
gesture as if he was stabbing the deceas« 
ed. We do not think that we will be justi- 
fied in rejecting the evidence of all . the 
prosecution witnesses on the basis of this 
statement of P. W. 3. At the worst the 
so-called improvement made by her may 
‘be rejected but no more. We are unable 
to discover any good reason to reject’ the 
evidence of P. Ws. 1 to 3 or the evidence 
of P. Ws. 4 and 5, We are afraid the 
learned Sessions Judge allowed - himself 
to be . assailed by airy. and fanciful 
doubts, We are satisfied that the High 
Court was justified in interfering | with 
the order of acquittal, . 


8. `The learned ae for the appel- 
fant advanced . the usual argument sub- 
_ mitted in all cases where an order ' of 
acquittal is reversed, namely, that where 
two views of the evidence are possible, 
the accused is entitled to the benefit of 
the doubt arising from the two views and 
that where the trial Court has taken - a 
possible view and acquitted the accused, 
the High Court should‘ not interfere’ with 
the order of acquittal merely because 
another view is also possible, 


9. The principles are now well settled. 
At one time it was thought that an order 
of acquittal could be set aside for “sub- 
stantial and compelling. reasons” only 
and Courts used to launch on a search 
to discover those “substantial and com- 
pelling reasons’. However, the ‘formulae’ 
of “substantial and compelling reasons” 

“good and: sufficiently cogent reasons” 
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and “strong reasons” and the search for 
them were abandoned as a result of the 
pronouncement of this Court in Sanwat 
Singh v, State of Rajasthan, (AIR 1961 
SC 715), In Sanwat Singh’s. case, this 
Court .harked back to the principles 
enunciated by the Privy Council in Sheo 
Swarup v, Emperor .(61 Ind App 398) : 
(AIR 1934 PC 227 (2)), and re-affirmed 
those principles. After Sanmwat Singh v, 
State of Rajasthan, this Court has consis- 
tently recognised the right of the Appel- 
fate Court to review the entire evidence 
and to come to its own conclusion, bear- 
ing in mind the considerations mention- 
ed by the Privy Council in Sheo Swarup’s 
ease, Occasionally’ phrases like ‘manifest- 
ly illegal’, ‘grossly unjust’, have been 
used to describe the orders of acquittal 
which warrant interference, But, such 
expressions have been used more, as 
flourishes of language, to emphasise the 
reluctance of the Appellate Court to in- 
terfere with an order of acquittal than 
to curtail the power of the Appellate 
Court to review the entire evidence and 


to come to its own conclusion. In some 


cases (Ramabhupala Reddy v, The State 
of A. P, AIR 1971 SC 460; Bhim Singh 
Rup Singh v, State of Maharashtra, AIR 
1974 SC 286 etc.), it has been said that 
to the principles laid down in Sanwat 
Singh’s case may be added the. further 
principle that “if two reasonable conclu- 
sions can. be reached on the basis of the 
evidence on. record, the Appellate Court 
should not disturb the finding of the trial 
Court.” This, of course, is not a. new 
principle. It stems out ‘of the fundamen- 
tal principle. of our criminal jurisprud- 
ence . that the accused is en- 
titled to. the benefit of any 
reasonable ‘doubt. If two reasonably pro- 
bable, and evenly balanced views of: the 
evidence are possible, one must neces- 
sarily concede the existence of a reason- 
able doubt, But, -fanciful and remote 
possibilities must be left out. of account. 
To entitle an accused person to the bene- 
fit of.a doubt arising from the _ possi- 
bility of a duality-of views, the possible 
view in.favour of the accused must be 
as nearly reasonably.. probable as that 
against him, If. the preponderance of 
probability is all one way, a bare possi- 
bility of another . view. will, not. -entitle 


the accused to claim. the benefit of any 


` doubt, It is, therefore, essential that any 


view .of the eviderice in favour | of the 
accused must be reasonable even as any 
doubt, the benefit: of which an accused 
person may claim, must -be reasonable. 
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“A reasonable doubt”, it has been res: 
marked, “does not mean some light, airy, 
insubstantial doubt that may flit’ through 
the minds of any of us about almost 
anything at‘some time or other, it does 
not mean a doubt begotten by sympathy 
out of reluctance to convict; it means., a 
real doubt, a doubt founded upon rea- 
son.* As observed by Lord Denning mn 
Miller v, Ministry of Pensions ((1947) 2 
All ER 372) “Proof beyond a reasonable 
doubt does not mean proof beyond a 
shadow of a doubt, The law would fail 
to protect the community if’ it admit- 
ted fanciful possibilities to deflect “the 
course of justice. If the evidence is ‘3a. 
strong against a man as to . leave only 
a remote possibility in his favour, which 
can be dismissed with the sentence ‘of 
course it is possible but not in the leest 
probable the case is proved’ beyond 
reasonable doubt, but nothing short of 
that will suffice. » In Khem Karan v. 
State of U.P. (AIR 1974 SC ‘2589, this 
Court observed (at P. 1569)” - 


“Neither mere oe ee nor remcte 
possibilities nor mere doubts which are 
not reasonable can, without danger to tre 
administration of justice, be the founga- 
tion of the acquittal of an accused per- 
son, if there is otherwise fairly credible 
estimony,” 


Where the trial Court: allows itself to be 
. |beset with fanciful doubts, rejects cred-t~ 
worthy evidence: for slender reasons and 


takes a view of the evidence which is. 


but barely possible, it is the obvious 
duty of the High Court to interfere in 
the interest of justice, lest .the admin- 
istration of justice be brought. to ridicule. 
That is what the High Court has done in 
this case, The appeal is dismissed, 


Appeal dismissed, 


£ Salmon, J. in his charge to the | jury in 
` R. v. Fantle reported. in 1959 ee 
' Law Review 584, 
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AIR 1979 SUPREME : COURT- 394 - 
(From :. Allahabad)*” 


JASWANT SINGH AND. 
O. CHINNAPPA REDDY, JJ. 


Salim Zia, Appellant v, State of Uttar 
Pradesh, Respondent. 


Criminal Appeals Nos, 213, 237 and 238 
of 1977, Di 24-11-1978, 


(A) Penal Code (45 of 1866), S. 300— 
Evidence Act (1872), S. 45 — Murder 
trial — Allegation, by accused of receiv- 
ing gun shot wounds from revolver fired 
by deceased — Dector’s opinion as to 
nature of wounds — Appreciation of evi- 
dence, 


-: Where, in a murder trial, doctor exa- 
mining the wounds of the accused alleged 
by the accused to be. gun- shot : wound 
caused by the revolver shots fired by the 
deceased, did not try to ascertain by use 
of probe. whether they were communi. 
cating injuries or not,.;he could mot be 
expected to give a categoric opinion that 
theye were gun shot wounds merely on 
the basis. of the: condition of their mar- 
gins or edges. In such a case, the Court 
would be justified in concluding that the 
injuries on the. person of the accused 
could mot be gun shot wounds when the 
exit wound was not only smaller in 
dimension than the entry wound but was 
also . smaller in dimension than the size 
of the cartridge taken out of the revolver 
which according to the accused was 
used by the deceased for causing injuries. 
on his person, Government Appeals Nos. 
621, 637 and Cr. A. No, 14 -of 1971, 


‘D/- 13-4-1977 (All), Affirmed,. - 


(Para 7) 


In case of a bullet injury except where 
the bullet. gets fragmented after entering 
the body and only a portion thereof 
passes out of the exit wound or the bul- 
let remains embedded in the body and 
does not pass out in the normal: course 
and is subsequently taken out or except 
in case of a point blank wound it is 
practically and usually not possible that 
the size of the wound of exit may 
smaller ‘than the diameter - of the bullet. 

i (Para 7) 


Anno: AIR Comm., L P. C. (2nd Edn), 
S. 300, Notes 84, 87; AIR. Manual (3rd 
Edn.), Evi. Act, S. 45, N. 10. 


pe te 


* (Government Appeals Nos, 621, 637 and 
Cri, A, No, 14 of 1971, Dj- 13-4-1977 
Am. 


AW/AW/F499/78/SNV; 
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(B) Penal Code (45 of 1860), S. 96. — 
Plea of self-defence — Burden on ac- 
cused, 

It is true that the burden on an ac- 
cused person to establish the plea of 
self-defence is not as onerous as the one 
which Hes on the prosecution and that 
while , the prosecution is required to 
prove its case beyond reasonable doubt, 
the accused need not establish the plea 
to the hilt and may discharge his onus 
by establishing a mere preponderance of 
probabilities either by laying basis for 
that plea in the cross-examination of 
prosecution witnesses or by adducing 
defence evidence. AIR 1976 SC 966; AIR 
1968 SC 702, Rel. on. i 

Held on facts that the accused failed 
to prove that the deceased committed 
theft of property of the accused or that 
he fired back at the deceased after 
having been fired at by the deceased. — 

(Para 11) 

Anno: ATR Comm., 1I. P. C, (2nd Edn., 
S. 96, N. 5. : ne 

(C) Criminal P. C, (2 of 1974), S. 386 
-— Appeal from acquittal — Powers of 
Appellate Court. i ; 

The powers of Appellate Court in ap- 
peal against acquittal may be summaris- 
ed thus; 

1. The High Court in an appeal against 
an order of acquittal has full power to 
review at large the evidence on which 
the order of acquittal was founded and 
to reach the conclusion that upon the 
evidence, the order of acquittal should 
be reversed. f 

2, The different phraseology used in 
the judgments of the Supreme Court 
such as —- 


(a) ‘substantial and compelling rea-. 
? 


‘sons’; 
tb) ‘good and sufficiently cogent rea- 
sons’; > : 

(c) ‘strong reasons’, 


are not intended to curtail or place any 
limitation on the undoubted power of an 
Appellate Court in an appeal against ac- 
quittal to review the entire evidence and 
to come to its own conclusion as stated 
above but.in doing so it should give pro- 
per consideration to such matters as @ 
the views of the trial Judge as to the 
credibility of the witnesses; (ii) the pre- 
sumption of innocence in favour of the 
accused, a presumption | certainly not 
weakened by the fact that he has been 
acquitted at his trial; (iii).the ‘right | of 
the accused to the benefit of any real 
and reasonable doubt; and (iv) the slow- 
ness of an Appellate Court in’ disturbing 
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a finding of fact arrived at by a Judge 
who had the advantage of seeing the wit- 
nesses, AIR 1961 SC 715; AIR 1971 SC 
460; (1970) 3 SCC 627; AIR 1973 SC 2195; 
AIR 1973 SC 2241; AIR 1974 SC 1115 and 
AIR 1974 SC 839, Foll. (Para 12) 
Anno: AIR Comm, Cr, P, C. (th 
Edn.), S.:386, N. 15, 
Cases Referred: Chronological Paras 
ATR 1976 SC 966 1976 Cri LJ 697 9 
AIR 1974 SC 839: (1974) 4 SCC 258 :. 
1974 Cri LJ 709 ` l 12, 
AIR 1974 SC 1115 : (1974) 3 SCC 494: 
1974 Cri LJ 796 12 
AIR 1973 SC 2195 : (1973) 2 SCC 216: 
1973 Cri LJ 1181 1 
AIR 1973 SC 2241 


(2 

: (1978) 2 SCC 424: 
1973 Cri LJ 1421 
AIR 1971 SC 460 


12 
: (1970) 3 SCC 474: 
1971 Cri LJ 422 12 


(1970) 3 SCC 627 , 12. 
AIR 1968 SC 702: (1968) 2 SCR 455: 
1968 Cri LJ 806 g 
AIR 1961 SC 715 : (1961) 3 SCR 120: 
1961 (1) Cri LJ 766 . 12 
AIR 1945 PC 151 : 47 Cri LJ 1 12 
AIR 1934 PC 227 (2): 61 Ind App 398: 
36 Cri LJ 786 12 


Mr. Frank Anthony, Sr. Advocate 
(M/s. B. P. Maheshwari, P, Basu and 
Suresh Sethi, Advocates with him) for 
Appellant; Mr. O. P. Rana, Advocate, for 
Respondent. . 


JASWANT SINGH, J.: —- The above 
noted three appeals, the first two out of 
which viz. Criminal Appeal No, 213 of 
1977 under S. 2 (a) of the Supreme 
Court (Enlargement of Criminal Appel“ 
late Jurisdiction) Act, 1970 and Criminal 
Appeal No, 237 of 1977 by special leave 
challenge the reversal of acquittal and 
conviction of Salim Zia alias Fodi, ap- 
pellant, under S. 302. of the Indian Penal 
Code and S. 27 of the Arms Act and the 
last one whereof viz. Criminal Appeal 
No. 238 of 1977 by special leave which 
challenges the affirmence of conviction of 
the appellarit under S. 25 of the Arms 
Act will be disposed of by this judgment 
as they are all directed against the judg- 
ment and order dated April 13, 1977 of 
the Allahabad High Court. i 


2. Briefly stated, the case as put forth 
by the prosecution was that Jaffar Ali 
the father of the appellant who migrated 
to Pakistan and is now a Pakistani 
national owned a big farm measuring ap- . 
proximately 250 acres in villages Hamid 
Nagar and Parbatbans within the juris- 
diction of Police Station, Bilaspur, Dis- 


trict Rampur. Out of the said area of 


1979 - 


the farm, Jaffar Ali had leased out cne 
acre of paddy growing land: to Habib, 
deceased, the son of Bandu (P. W. 17) 
who was a Mistri or Mechanic by pro- 
fession on ‘Ahdiya ghalla batai’ basis in 
lieu of his services for maintaining in 
working order the hand pumps instalied 
by the former for irrigating the farm. 
On November 11, 1969, the appellant 
armed himself with a 12 bore double 
barrel gun belonging to his unele, 
Hamid Ali, and accompanied by his 
younger brothers, Mohd. Jaffar and Saim 
Jaffar, who have since been ac- 
quitted, went to the aforesaid 
field where the deceased was harvesting 
and ‘thrashing the crop raised by rim 
and told the latter that this time he 
would be allowed only one third and 
mot one half of the produce. Thereupon 
the deceased protested asserting that he 
was entitled to half of the produce as 
agreed to between him and the appel- 
lant’s father and that cruelty and injus- 
tice should not be perpetrated on him, 
Annoyed at the audacity of the deceas- 
ed, 
started hurling abuses at the deceased 
and exhorted the appellant to finish the 
deceased without being deterred by the 
consequences which they might have to 
face, Thereupon, the appellant fired four 
shots at the deceased from his aforesaid 
gun as a result whereof the deceased “ell 
down and died on the spot, Intimation 
of the incident was sent by Azmat Ali 
(P. W. 1) to Bandu (P. W. 17), the father 
of the deceased through Muzammil 
(P. W. 7). On his return after appris.ng 
Bandu of the incident, Muzammil was 
deputed by Azmat Ali to carry the re- 
port (Exh, Ka, 1) which he got writcen 
by Abrar Hussain (P.W. 11) to the Police 
Station, Bilaspur where it was lodged at 
5.10 P. M. When Muzammil reached -he 
Police Station, he found the appellant 
already. present over there. On receipt of 
Exhibit Ka, 1, S.I. Narain Singh Nagi 
(P. W. 18) registered a case under. S. 302 
of the Penal Code and repaired to -he 
scene of occurrence after sending the ap- 
pellant to the Government Dispensary at 
Bilaspur for examination of the injuries 
on his person and recording his state 
_ ment. On arrival at the place of occnr- 
rence, Narain. Singh Negi prepared ihe 
inquest report and- sent the dead body 
of the deeeased for post-mortem exarni- 
mation to the District Hospital at Ram- 
pur where Dr. R. K. Misra, M. O. In- 
charge of the Hospital conducted fhe 
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the appellant’s aforesaid brothers- 
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autopsy and found the following injuries 
on the body of the. deceased: i 

“1. Multiple lacerated gun shot wounds 
of entry in an area 2”X}” on front and 
outer side of right thigh lower part, ‘Tha 
wounds are oval and congested and mar- 
gins are inverted. Size $”<}" X depth to 
wounds of exit near hip. 

2. Multiple lacerated-gun shot wounds 
of exit in an area 2}”X2” on back of 
right thigh lower part and back of right 
knee joint. The margins of wound are 
averted, Size #”X}". There is fracture of 
thigh bone in its lower part in injuries 
1 and 2. 

3. Lacerated gun shot wound of entry 
with inverted and tattooed margins 
17X1} X depth wound of exit in abdo- 
minal wall near it right side upper joint 
abdominal wall. n 

4. Lacerated gun shot wound on entry 
¥’x}” X depth upper from abdominal 
wall 14” to margin injury No. 3 Inverted 
and tattooed margins, . 

5. Lacerated gun-shot wound of exit 
with averted margins right side of abdo- 
minal wall 14” to injury No. 4 with a 
loop of small intestine coming out. 

-6. Lacerated gun shot wound exit with 
averted margins on right side abdominal 
wall 14” above and behind injury No. 5 
size ¥ XY X abdominal cavity deep. 

7, Lacerated gun-shot wound 3)” X 
2” X thickness of right plam, Entry pal- 
mer side with inverted margins and exit 
on back of hand with averted margins 
with fractures of metacarpals of little 
and ring fingers, 


8. Multiple gun-shot wounds in an 
are 74” X 4” on front and outer side of 
right shoulder and right arms, wounds of. 
entry, With a central wound 1Y XY x2” 
surrounded by many small wounds 1/10” 
1/10” and varying depths, 16 shots re- 
covered, 

9. Lacerated gun-shot wound on entry 
17” X 1” X cranial cavity deep on right 
side back of head 1}” behind right ear 
brain flowing out.” 

.3. On internal examination of the dead. 
body, the Doctor found all bones of the 
vault and base of skull fractured, He 
also found not only the brain membranes 
but the brain itself lacerated and flowing 
out of the surface injury. He took 
out 15 pellets. and one piece of 
wad out of the brain, He also found 
the membrane of the abdomen ruptured. 
According to the Doctor,- the death of 
the deceased was due to coma as a result 
of gun-shot injury on the head. On the 
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basis of dispersal of shots and tattooing 
and the shape of wounds the Doctor 
opined that the aforesaid injuries were 
not caused from a distamce of 15 to 20 
paces but were caused from a close 
distance.. ~ a4 a 


4. After usual investigation, ..the 
-appellant and his aforesaid two brothers 
were proceeded against in the Court of 
Additional District Magistrate (J), Ram- 
pur, who committed them to the Court 
of Session.to stand their trial under S. 302 
and S.°302 read with S. 34 of the Indian 
Penal Code respectively, At the said trial, 
the prosecution examined 18 witnesses 
including ` Azmat Ali, Abrar Hussain, 
Muzammil, Dulah Khan, Mst, Altafi and 
Khairati who claimed ‘to be the eye wit- 
nesses of the. occurrence, By his judg- 
ment and order dated December 23, 1970, 
the Sessions Judge while observing that 
he was inclined to think that the prdse~ 
cution story was true accepted the ap~ 
pellant’s version contained in Exhibit 
Ka-13 said. to have been lodged by him at 
the Police Station, Bilaspur about ten 
‘minutes prior to the report (Exh, Ka. 1) 
to the effect that he had gone on a round 
of his. father’s farm at about 4.00 P.M. 
carrying with him his uncle’s .double 
barrel 12 bore gun; that on reaching his 
field in Parbatbans, he saw Habib de- 
ceased and Azmat Ali stealing his paddy 
bags; that at that time Shabban of Ram- 
pur, Bhonda alias Anis and Amir Daulat 
of village Koela were working in: the 
vicinity of that place; that seeing this, 


he challenged Habib and Azmat Ali: 


‘whereupon Habib fired at him froma 
revolver hitting him on the right thigh; 
that he reimonstrated’ with Habib “who 
fired another shot at him which grazed 
past his left thigh and -that finding that 
Habib was determined to kill him and 
there. was no hope of escape, he fired two 
or three shots from his uncle’s gun which 
he was carrying in comsequence whereof 
Habib fell down and Azmat Ali ran away 
and that taking away the revolver from 
Habib’s hand, he had reached the police 
Station im the tractor driven by. his 
brother, Jaffar... The Sessions Judge ac- 
quitted the appellant and, his brothers 


giving them the benefit of doubt observ- 


ing that the prosecution had failed to 
adequately demolish the defence version 
which left a reasonable doubt that the 
prosecution might have suppressed the 
revolver used by Habib and that the ap- 
pellant had fired in the exercise of the 


right of private defence. On appeal, the, 


High Court: set aside the acquittal of the 
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appellant rejecting the defence version 
and convicted him as stated ` above and 
sentenced him to life imprisonment under 
Section 302 of the Indian Penal Code and 
three years’ rigorous imprisonment under 
S. 27 of the Arms Act maintaining his 
conviction and sentence of- one year’s 
rigorous imprisonment under S, 25 of the 
Arms Act, It is against this judgment 
and order of the. High Court ‘that the 
present appeals are directed, ` 

_5. Appearing (in : support , of. the 
appeals,’ Mr, Frank Anthony has vehe~ 
mently urged that the High Court has. 
acted with material irregularity in ignor- 
ing the guidelines repeatedly laid -down 
by this, Court for interfering with: the 
judgment. and. order of acquittal and. con~ 
victing the appellant without. referring 
to, the conclusions, which in the proved 
circumstances of the case, had been cor- 
rectly arrived at by the. Sessions Judge, 
He has further urged thatthe genesis of 
the prosecution story not having. been 
established and. the deceased who was 


‘seen stealing the bags of paddy having 


opened fire at the appellant, the latter 
was fully justified in firing. back at the 
deceased in exercise. of the right of pri- 
vate defence. He has also urged that. the 
F.1,R, (Exh, Ka. 1); which was unduly 
delayed (and could not have reached the 
Police Station at 5.10 P.M. as sought to 
be made ‘out by the prosecution) threw 
a grave doubt on the veracity of the pro» 
secution story. i . 


6. We have given our anxious consi» 
deration to the submissions of the coun< 
sel. for the appellant but find ourselves 
unable to accede to the same, Two inex= 
tricably linked up questions: that fall for 
consideration in this case in view of the 
stand of the appellant are whether the 
two ‘injuries ‘viz, (1) lacerated wound 
Jcomxtcmx muscle deep on medial sida 
of left thigh in its middle with inverted 
margins but -without any scorching, 
tattooing or blackening’ and (2) lacerated 
wound }cmxjcemx muscle deep on the 
middle and back of left thigh, inner side 
with averted margins. but. without any 
scorching, tattooing or blackening stated 
by D.W. 1, Dr. K. L, Verma, Medical 
Officer, I/C. Bilaspur Dispensary, to have 
been observed by him on the’ person of 
the. appellant at 6.00 P.M. on November 
11, 1969 were caused as a result of shots 
fired from revolver (Exh, 4). in the course 
of the same occurrence which resulted 
in the death of the deceased and whether 
the appellant was protected by the right 
of private defence of person or property, 
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T. In regard to the first question, ‘she 
High Court has after careful scrutiny of 
the depositions of D. W. 1, Dr, K. L. 
Verma, and Dr. B. C. Joshi, Chief Medi- 
cal Officer, Lucknow whom it examimed 
as an expert under S, 391 of the Cede 
of Criminal Procedure came ‘to the con- 
clusion that the above noted injuries 
were not gun shot injuries and could sot 
be caused with revolver . (Exh. 4) and 
were . fabricated to look like gun-shot 
wounds for the purpose of creating a 
defence. It has rightly pointed out tnat 
there is no mention in the injury report 
(Exh, Kha. IY) prepared by Dr. Verma 
after examination of the person of the 
appellant that the said injuries. were 
through and through or communicating 
‘wounds and that since Dr. Verma admit- 
tedly did not try to. ascertain by: use of 
probe whether they were communicating 
injuries or not, he could not be expected 
to give a categoric opinion about their 
character merely on the basis of the con~ 
dition of their. margins or edges, The 
High Court has also. correctly . pointed 
out that the aforesaid injuries on ihe 
person of the appellant were not gun 
shot wounds as usually the entrance 
wound in fire arm injuries- is smaller ‘end 
the exit wound is bigger but curiowsly 
enough this was not the case here, The 
High Court has also rightly found that 
the aforesaid injuries’ on.the person of 
the appellant could mot be gun saot 
wounds as the exit wound was not oily 
smaller in dimension: than ‘the erery 
wound but was also smaller’in dimen&on 
than ‘the size of the cartridge (Exh. 7) 
taken out of the revolver (Exh, 4) which 
according to the appellant was, used by 
the deceased’ for causing injuries 
on his; person, The observations of 
‘the High Court’ receive ample confirma- 
tion from the statement of’ Dr: B. C. Joshi 
which appears to have been based on his 
personal experience and: notable .wo-ks 
on Medical Jurisprudence and Toxicolcgy 
by celebrated authors like Sydney. Smith, 
John Gallister, Taylor.. and others that in 
cases of a bullet injury ‘except’ where -he 
bullet gets fragmented after entering “he 
body and only a portion thereof passes 
out of the exit-wound or the bullet -e- 
mains embedded in the body and dues 
not pass out in the normal course and is 
subsequently taken out or except in case 
of a point blank wound (which is not the 
ease of the defence), it is practically and 
usually not possible that the size-of the 
wound of exit may be smaller than the 


diameter of the bullet. On being’ shown 
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the aforesaid bullet (Exh. 7) Dr, Joshi 
stated that if the diameter of the bullet 
is .8 cem: it could not usually cause ‘the 
exit wound described as injury No. 2 in 
Exhibit Kha...If unless the bullet got 
fragmented: inside the body or only a 
small length thereof’ pierced and made 
the exit wound. Dr, Joshi has also ex- 
pressly- stated that considering the data 
as given in’ Exhibit Kha, II it is doubt- 
ful that ‘the aforesaid two injuries claim- 
éd by Dr. Verma to have been observed 
by him on the. person of the appellant 
were bullet injuries. Thus the forensic 
medicine expert evidence in respect of 
the characteristics of the wounds said to 
have been observed on the person of the 
appellant rule out the case of the inflic- 
tion of. the injuries on the person of the 
appellant . by revolver (Exh, 4). 


8. That these injuries were caused in 
the course of the same incident which 
resulted in the death of the deceased also 
seems to.be highly. improbable in view 
of the statement of Narayan Singh Negi, 
Investigating Officer, who reached the 
scene of occurrence within an hour of 
the lodging of the report (Exh. Ka. 1) 
that he did not even on search find any 
blood. at amy place except in front of or 
underneath the body of the deceased, 


' 9, This takes us to the consideration 
of the other crucial question viz, whether 
the appellant was protected by the right 
of private defence of person or property. 
It is true that the burden on an accused 
person . to establish the plea of self def- 
ence is not as onerous as the one which. 
lies on the prosecution ” and .that while 
the prosecution is required to prove its 
case beyond reasonable .doubt, the accus- 
ed need not establish the plea to the hilt 
and ‘may discharge his onus by establish- 
ing a mere preponderance of probabilities 
either by laying basis for that plea in the 
cross-examination of prosecution witnes- 
ses or by adducing defence evidence 
(See Partap v. State of Uttar Pradesh 
(AIR 1976 SC 966). amd Munshi Ram v, 
Delhi Administration (1968) 2 SCR 455: 
(AIR 1968 SC 702)), In. the instant case, 
however, the appellant has not discharged. 
that burden either by adducing any 
defence evidence or by eliciting from the 
prosecution witnesses the existence of 
facts and: circumstances satisfying the 
requisite test of preponderance of proba- 
bilities entitling him to exercise the right 
of private defence either, ‘of person or of 


property, 
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10. In relation to the right of private 
defence of property, it may be observed 
that the appellant has not been able to 
establish by producing any witness ‘in 
defence or by eliciting from the prosecu- 
tion witnesses that the aforesaid paddy 
field belonged to him or that it had not, 
as stated by Bandu (P. W., 17), Azmat Ali 
(P.W. 1) and Muzammil (P. W. 7), been 
leased out by the ‘appellant’s father to 
the deceased on ‘Ahdhiya ghalla batai’ 
basis or that the deceased and Azmat Ali 
(P. W. 1) committed theft or. attempted 
to commit theft of the paddy to which 
he was lawfully entitled, 


11. The appellant has also not estab- 
lished by examining any of the three 
witnesses alleged by him in his report 
(Exh, Ka. 13) to be working in the vici- 
mity of the place of occurrence or by 
eliciting from -the eye witnesses produced 
by the prosecution or summoned and 
examined by the Court that Habib de~- 
ceased fired any shot at him from revolver 
(Exh. 4) and that it was only in self 
defence that he fired the shots from the 
gun in his possession which resulted in 
the death of the deceased. Muzammil 
(P.W. 7} has in answer to a question 
put to him in cross-examination emphati« 
cally denied that Habib deceased was 
armed with a revolver or that he fired 
any shot in the course of the incident 
which resulted in his death, Azmat Ali 
(P.W. 1) has also ` unequivocally stated 
in cross-examination that Habib deceased 
did mot use amy revolver at the spot and 
that neither he nor Habib committed any 
theft of the paddy as alleged by the ap- 
pellant, Even Athar Ali and Mst. Shafi- 
qan who were examined as Court Witnes- 
ses have clearly stated that Habib did 
not fire any pistol at the spot, It is, there- 
fore, crystal clear that the Sessions Judge 
grossly erred in assiiming that the appel- 
lant was fired at by Habib and that it 
was in exercise of the right of private 
defence that he in turn fired at Habib 
to save his own life = 


--3¥2. Let us now examine the conten- 
tion of counsel for the appellant that in 
reversing the order of acquittal. and con- 
victing the appellant under S. 302 of the 
_ Indian Penal Code and S. 27 of the Arma 
Act, the High Court ignored the ‘princi- 
ples laid down by this Court for inter- 
ference with the orders of acquittal, The 
scope and powers of the appellate court 
in an appeal against acquittal were clear- 
ly defined’ by the Privy Council in Sheo 
Swarup v. King: Emperor; 61 Ind App 
398 : (AIR 1934 PC 227 (2)) and Nur 


ALR 


Mohammad v. Emperor (AIR 1945 PC 151} 
which received the stamp of approval of 
this Court in Sanwat Singh v. State of 
Rajasthan (1961) 3 SCR 120: AIR 1961 
SC 715; Ramabhupala Reddy v. State of 
Andhra Pradesh (1970) 3 SCC 474 : (AIR 
1971 SC 460); Gopi Nath Ganga Ram Surve 
v. State of Maharashtra (1970) 3 SCC 627: 
Dharam Das v. State of U.P. (1973) 2 
SCC 216 : (AIR 1973 SC. 2195); Lekha 
Yadav v. State of Bihar (1973) 2 SCC 
424; (AIR 1973 SC 2241); Samson Hyam 
Kemkar v. State of Maharashtra (1974) 3 
SCC 494 : (AIR 1974 SC 1115) and Baratil 
v. State of U.P, (1974) 4 SCC 258: (AIR 
1974 SC 839). The legal position emerging 
from these decisions may be summarised 


’ thus: 


“1. The High Court in ‘an appeal 
against’ an order of acquittal under S. 417 
of the Codé of Criminal Procedure, 1898 
has full power to review at large the 
evidence on which the order of ‘acquittal 
was founded and to reach the conclusion 
that upon the evidence, ‘the order of ac- 
quittal should be reversed. 


2. The different phraseology used in|. 
the judgments of this Court such as— 
(a) ‘substantial and compelling rea- 
sons’; E 
(b) ‘good and sufficiently cogent rea~ 
sons’; ; $ i 
(c) ‘strong reasons’, 


are not intended to curtail or place any 
limitation on the undoubted power of an 
appellate court in an appeal against ac- 
quittal to review the entire evidence and 
to come to its own conclusion as stated 
above but in doing so it should give pro~ 
per consideration to such matters as 
(i) the views of the trial Judge as to the 
credibility of the witnesses; (ii) the pre~ 
sumption of innocence in favour of thé 
eccused, a présumption certainly not 
weakened by the fact that he has been 
acquitted at his trial; (iii) the right of 
the accused to the benefit of any real and 


‘reasonable doubt; and (iv) the slowness 


of an appellate” Court in disturbing a 
finding of fact arrived at by a judge who 
had the advantage of seeing the wit« 
nesses,” we oer aren 

13. We have perused the impugned 
judgment with care but do not think that. 
the principles laid down by this Court 
in the above mentioned decisions with 
regard to disposal of acquittal appeals 
were lost sight of by the High Court, 
- 14. The appellant’s version that the 
injuries observed on his person by 
Dr..K, L, Verma on November 11, . 1969 
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were the result of shots fired by the de= 
ceased from revolver (Exh. 4) not having 
been established and the appellant hav- 
ing admitted that he fired two. or threa 
shots at the deceased, the High Court 
was fully justified in reversing the trick 
court’s order of acquittal of the appel- 
lant which was erroneously made by tha 


Sessions Judge on the. basis of surmises . 


and conjectures and convicting him 
specially when the prosecution story 
that the appellant fired at the deceased 
without any justifiable provocation wes 
established to the hilt by the evidence cf 
a number of prosecution witnesses who 
even according to the Sessions Judga 
gave a true account of the occurrence. 


15. In the result, we do not find any 
merit in these appeals which are dismis- 
sed. As the appellant appears to be on 
bail, he will surrender himself to his bail 
bond to undergo the unexpired Portion 
of his sentence, - 


16. Before parting with the file, we 
would like to observe that since the ap- 
Pellant’s statement under S. 342 of the 
Code of Criminal Procedure shows thet 
he is a ‘novelist and has made valuab-e 
contribution to enrich the Urdu liters- 


ture, the Government may consider the 


desirability of giving him a special class 
and entrusting such work to him during 
his incarceration as may help sustain his 
aforesaid interest; promote his creative 
eae: and result in his emancipation. 


Arpaia ‘dismissed, 
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(Deptt. of Revenue and Insurance) 
bearing No. 5262 of 1968, D/--26-10-1968) 
R. S. SARKARIA, V. D. TULZAPURKAR 
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Indian Hard Metals (P) Ltd., Appellant 7. 
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Civil Appeal No. 571 of 1969, D/- 30-11- 

1978. 

- Tariff Act (82 of 1984), Sch, 1, Impozt 
Tariff, Items 26, 70 (7) and 87 —- Wolfram 
ore containing concentrate of 74% of tungsten 
— Falls either under Item 26 or 70 (7) and net 


under Item 87 -— Hence not liable .to duty ef . 


custom. 


The tungsten content in the wolfram ore ef 
marketable quality may vary from 60 to 79 
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per cent, and a concentration within. these 
limits; of the metal in the ore can be attained 
simply by a process of a “selective mining”, 
that is, by physical process not involving any 
chemical change in the metal. (Para 7) 

In order to bring mined wolframite ore to 


‘a marketable quality, it has to be concentrated 


by physical methods, such‘as, crushing, wash- 
ing, gravitation, magnetic separation ete. And 
by such physical process only, a concentra- 
tion of WO8 varying from 60 per cent to 79 
per cent in the ore- can be achieved, Wolf- 
framite (W08) of ordinary merchantable qua- 
lity contains 60 to 70 per cent of tungsten, 
while wolframite ore of better commercial 
quality contains 75 to 79 per cent of the 
metal. 3 

Thus the imported. wolfram which contain- 
ed concentrate of about 75% of tungsten had 
to be classified as imported ore, falling either 
under item 26 or item 70 (7) of the Import 
Tariff and not under item 87, and as such, no. 
duty was leviable on them. (Para 12) 
Cases, Referred: Chronological Paras 
AIR 1972 SC 2551 : (1978)-1 SCR 997: 

1978 Tax LR 20 ; 3, 4, 6,.9 


‘Mr, J. L. Nain Sr. Advocate (Mrs. A. K. 
Verma, Advocate for M/s. JBD & Co., with 
him), for Appellant; M/s. 'R. B. Datar and 
_ A. Subhashini, ` Advocates, for Respon- 

ent, 


SARKARIA, J. :— This isan appeal by 
special leave against an order of the Govern- 
ment of India, Ministry of Finance (Depart- 
ment of Revenue and Insurance). The order 
was passed by Shri B. Sen, Commissioner 
(Revision applications), Government of India, 
Indian Hard Metal (P) Ltd., the appellant, 
had imported 15 metric: tonnes of wolfram ore 
from London. The Customs authorities classi- 
fied the said’ ore under item 87 of the Indian 
Customs Tariff and charged duty at the rate 
of 60 per cent ad valorem amounting to 
Rs, 62,871.08 P., instead of classifying the 
imported ore either ‘under item 26 or item 
70 (7) which are free from duty, These rele- 
vant items, as entered in the Import Tariff, 
may be set out as under: 

(See Table on next page) 

2. The classification made under the resi- 
duary item 87 at the time of the import was 
upheld by the - Asstt. Collector of Customs; 
and the Commissioner of Customs dismissed 
the appeal of the assessee by an order dated 
July 81, 1965, -holding that 381 bags of 
wolfram ore was correctly assessable at the 
rate of 60 per cent duty under item 87 of the. 
Indian Customs Tariff, and not being covered 
either by entry 26 or 70, (7).of the Indian 
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Item No. Name of Article | 


26 Metallic ores all sorta except orchreg and othar x 


pigments ores and antimony ore. 


.70(7) Cobalt chromium tungsten magnesium and al = X 
; virgin metals : not’ other. 


.. other non-ferrous 
wise epecified. 
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Nature of duty Standard rate of 
duty 


Frea 





| ‘Broa 


SEOTION XXII (ARTICLES NOT OTHERWISE SPECIFIED) 


87 All other articles not otherwise specified. 


Bevenue 60 per cent 


ad valorem, 





Customs Tariff; was not duty-free. The appel- 
lant preferred a revision petition under Sec- 
tion 181 of the Customs Act to the Govern: 
ment of India who declined to interfere and 
dismissed the revision. Hence this appeal, 


3. Mr. Nain, appearing for the appellant, 
submits that the ore in question contained 
concentrate of 74% of tungsten from wolfram 
and the rest were impurities, This concentra- 
tion is the result of selective mining process 
which involves crushing, washing and magne- 
tic separation. It does not bring about any 
chemical change in the metal, At the minepit 
in its natural form, the ore is not of market- 
able quality. because the tungsten content in 
it, then, is hardly 0.5 to 2 per cent. By the 
aforesaid concentrating process, the ore is 
converted into ore of commercial quality. It is 
maintained that in commercial parlance wol- 
fram ore of marketable quality must contain a 
minimum of 65 per cent to 70 per cent of the 
metal, and in one of better quality, the con- 
tent may be as high as 79%. Even after being 
subjected to such process, the ore, concentrate 
- does not cease to be tungsten ‘ore’ within the 
contemplation of ` item 70 (7) of the Indian 
Import‘ Tariff, In support of his contentions, 
learned counsel has relied upon the judgment 
of this Court in’ Minerals & Metals Trading 
Corporation of India Ltd. v. Union ‘of India, 
(1978) 1 SCR 997 : (AIR 1972 SC 2551) and 
certain Certificates of experts, as also an ex- 
tract from the treatise on “Tungsten’, by C. J. 
Smithells Chapman-Hall, aon 

4. As against this, Mr. Datar has drawn our 
attention to the order, dated July. 31, 1965, 
wherein the Appellate Collector of Customs 
‘ has observed that no evidence was adduced 
by the importer to substantiate the conten- 
tions that the ore in question had undergone 
no chemical process before being imported 

and that the inference is that such high puri- 
fication of the concentrate could have been 
possible only by applying process other than 
by water, crushing and magnetic separation. 
It is stressed that the decision ofthis Court 
‘in Minerals & Metals Trading Corporation of 
India Ltd, (supra), is not applicable because 





in that case the percentage of tungsten in the 
ore was 65% only-and that much concentra- 
tion could be reached by physical process 
only, such as, crushing, washing etc.; while 
in the instant case, the percentage of the 
wolfram contained in the goods concerned is 
little over 75%. _ 


- 5. In our opinion, the mere fact that the 


` percentage of tungsten in the ore concentrate 


in the instant case is about 75 per cent, does 
not take the case out of the ratio of this 


 Court’s' decision cited by Mr, Nain. 


6 In Minerals & Metals Trading Corpora- 
tion of India Ltd. (AIR 1972 SC 2551) 
(supra), the appellant had imported 200 metric 
tons of wolfram concentrate from Russia, 
under a contract which prescribed minimum 
contents of 65% of W03, in the concentrate, 
The Customs authorities levied. duty at the 
rate of-60% ad valorem under item 87 of the. 
First Schedule, The appellant claimed refund 
on the ground, that no duty was leviable as 
the goods imported was an “ore” and fell 
under item 27 or 70 (7) of the Import Tariff. 
The Assistant Collector of Customs held that 
the appellant was not entitled to refund be- 
cause the term “ore” mentioned in the text of 
item 26 is confined to articles which are in 
form and condition in which they are mined 
and not as wolfram orë concentrate in powder 
form as in that case. On appeal by the im- 
porter; the Appellate Collector held that the 
goods in question were in the ` manufactured 
form made by special specifications, by dres- 
sing and were thus not “ores”.. The Central 
Government rejected the revision application 
filed by the appellant, holding that the exami- 
nation by the Chemists showed that the uni- 
form granules of the: material were not only 
separated from rock but also from various im- 
purities and. had been subjected to such pro- 
cessing as would take them out of the’ cate- 
gory of metallic ore mentioned in- Item 26. 
This Court, speaking through Grover J., al- 
lowed the importer's appeal, with these appo- 
site observations (at p. 2554): : 

“There is a good deal of force in the argu- 
ment of Mr. Setalvad for the appellant that 
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the normally acceptable merchantable quality 
of wolfram or tungsten contains a: minimum 
65% W08. This is the usable ore and it is ia 
that sense that ‘it is commercially understooc.. 
Wolfram ore when mined contains only 0.5 to 
2 per cent W03 and in order to make it usable 
and merchantable ore with minimum 655 


WO3, concentration ‘is necessary. ` If item 23 
of the Import Tariff is to be restricted to wo.- 
fram being material .containing. 0.5 to 2 per 
cent W03, it would be mainly rock which can 
neither be imported in large quantity and 
which will have no market. The separating cf 
wolfram ore from the rock to make it usable 
ore is a process of selective mining, It is nct 
a manufacturing process, The important test 
is that the chemical structure of the ore should 








in powder or granule form is wholly immate- 
rial, What has to be seen is what is meant in 
international trade and in the market by wol- 
fram ore containing 60% or more W03. On 
that there is a preponderant weight of autho- 
rity both of experts and books and of writings 
on the subject which show that, wolfram ore 
when detached and taken. cut from the rock 
in which it is embedded, either by | crushing 
the rock and sorting out pieces of wolfram 
ore by washing or magnetic separation and 
other similar and necessary process, it bə 
comes a concentrate but does not cease to te 
ore.” (emphasis added) f 

7. There is ample authority for the view 
that the tungsten content in the wolfram ore 


of marketable quality may vary from 60 to 79" 


per cent, and a concentration within there 
limits, of the metal in the ore can be attained 
simply by a process of a “selective mining”, 
that is, by physical process not involving ary 
chemical change in the metal, The following 
passage (vide Annexure T in the record) culled 
out from the Introduction to the treatise an 
“Tungsten” by C. J. Smithells Chapman-Hall, 
fully bears out this conclusion : 


“Mining. — Tungsten ores, although sæ 


widely. distributed rarely occur, in massive 
form. The ores are usually found in narrow 
veins, but-in some of the rich deposits the 
veins may in places be several metres wide. 
Cassiterite is the commonest metallic mineral 
associated with tungsten, but minerals cor» 
taining bismuth, molybdenum, lead and cog- 
per are frequently found, pyrite and arsendpy- 
rite are objectionable minerals, which may be 
present in appreciable amounts, and other 
common’ minerals are quartz and fluorite. 
There are several kinds of ore deposits classi- 
fied as segregates, pegmatites replacement de- 
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posits, veiis and placers. ‘The tungsten content 
of the ore as it is mined is usually from 0.5 to’ 





.2 per cent, although it amounts to 6 per cent 


in rare instances. The concentration of tungs- 
ten ores depends chiefly on gravity methods, 
taking advantage of the high density of the 
metal, although floatation methods are also 
used, The concentrates, which contain 60-70 
per cent WO3, or in‘the better qualities 75-79 
per cent, should be virtually free from S, P, 
As, Sb, Bi, Cu, Sn, Ti, and Mo. Magnetic 
methods are employed to separate the tin and 
tungsten in the concentrates. Scheelite, how- 
ever, is non-magnetic, but when it occurs with 
garnet, as it does in Tasmania, the garnet may 
be removed magnetically. The concentration 
of Wolframite ores is difficult on account of 
their micalike formation. Excessive crushing 
leads to high losses in tabling and as far as 
possible the ore should be separated when 
coarsely crushed.” 











(Emphasis supplied) 
8. There is on the record another Certifi- 
cate in the form of a letter, dated February 8, 
1965, from the Director National Metallurgi- 
cal Laboratory, Jamshedpur, addressed to the 
Controller of Customs, Calcutta, in which it 
is opined: “The wolfram ore is always selec- 
tively mined in the technical terminology... . 
such “selective mining” does not constitute a 
manufacturing process. Unless selective mining 
is done, the tungsten ore cannot be exported 
or even sold in the country of its origin, In 
view of the above, the import of- selectively 
mined tungsten ore containing 65% W03 or 
more should not be regarded as the import of 
a product which has been manufactured over- 
seas and has passed through the manufactur- 
ing process, ‘By the expression ‘selectively 
mnined’, we mean that the wolfram ore is de- 
tached and taken out from the rock in which 
it is embedded and this is done by crushing 
the rock and sorting out pieces of wolfram ore 
therefrom either by hand or by washing or 
magnetic separation,” : 
9. Then, there is another. Certificate from 
R. V. Briggs & Co, Pvt. Ltd., who claim to 
have been analysing various ores and minerals 
including wolframite for over 60 years. Ac 
cording to these experts, wolframite is always 
concentrated as part of the mining operation. 
The normal methods is by washing the crash- 
ed ore, thereby freeing the mineral from the 
gangue, These experts have further certified 
that the wolfram ore, which they have analys- 
ed for M/s. India Hard Metals, is unprocessed 
except for physical concentration by washing. 
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It may be observed that in the Minerals & 


Metal Trading Corporation (AIR 1972 SC. 


2551) (ibid), also, this Court had relied upon 
a similar Certificate from R. V. Briggs & Co. 


10. Still, another Certificate, dated January 
18, 1965, which is more or less to the same 
effect as the Certificate of the National Metal- 
lurgical Laboratory, was brought in evidence. 
A similar Certificate from this Laboratory was 
relied upon as authentic expert opinion in the 
earlier case, also, decided by this Court. 


11. No authority or expert opinion has 
been cited before us that a concentration of 
75 per cent tungsten in wolframite ore of 
commercial quality, cannot be achieved mere- 
ly by selective mining, i. e. the physical pro- 
cess of crushing, washing, gravitation, magne- 
tic separation or the`like, Nor is there any evi- 
dence on the record to show that the mined 
ore was subjected to ‘any chemical process 
which caused a change in the chemical struc- 
ture of the ore. The finding of the Appellate 
Collector of Customs that such a high degree 
(75%) of tungsten metal virtually free from 
impurities in the material could be attained 
- only by some chemical manufacturing process 
and not merely by crushing, washing or mag- 
netic separation, is not based on any evidence 
whatever. It -is contrary to the opinions of ex- 
perts and authorities on the subject, which 
were brought on the record. It is evident 
from the passage extracted from Smithells’ 
treatise, and the other Certificates of experts, 
mentioned above, that in order to bring mined 
wolframite ore to.a marketable quality, it has 
to be concentrated by physical methods, such 
as, crushing, washing, gravitation, magnetic 
separation etc. And by such physical process 
only, a concentration of W08 varying from 60 
per cent to 79 per cent in the ore can be 
achieved, Wolframite (W03) of ordinary mer- 
chantable quality contairis 60 to 70 per cent 
of tungsten, while wolframite ore of better 
commercial quality contains 75 to 79 per cent 
of the metal. 


12. In the light of the above discussion, 
there is no manner of doubt that the goods 
imported by the appellants had to be classified 
as imported ore, falling either under item 26 
or item 70 (7) of the Import Tariff, and as 
such, no duty was leviable on them. . The ap- 
pellants are, therefore, entitled to the refund 
of the duty paid by them on the oe in 

_ question. 


- 18. In the result, the apial is allowed 
with costs, and the impugned orders including 
the Order dated October 26, 1968, of.the 
Central Government, are set aside. "The res- 
pondents are directed to make appropriate 
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orders for refunding the amounts collected 
from the appellants iy way of import duty on 
the goods in question. 

Appeal allowed. 
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‘ATR 1979 SUPREME COURT 400 
(From: Delhi) * 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, Jy. 
Prakash Chand, Appellant v. State (Delhi 
Admn.), Respondent: 


Criminal Appeal No. 198 of 1974, D/- 20- 
11-1978. 


(A) Evidence Act a of 1872), S. 3 — Trap 
witness — Evidence of — Corroboration if 
necessary, a 


Where the circumstances justify it, a court 
may refuse to act upon the uncorroborated 
testimony of a trap witness. On the other hand 
a Court may well be justified in acting upon 
the uncorroborated testimony of a trap wit- 
ness, if the Court is satisfied from the facts 
and circumstances of the case that the wit- 
ness is a witness of truth. AIR 1978 SC. 498; 
AIR 1974 SC 218 Distinguished; AIR 1968 
SC 1823 and AIR 1958 SC 500 Rel: on, 

(Para 5) 
- Anno: AIR Manual, (8rd Edn.), Evi. Act, 
S. 8, N. 48, 


(B) Evidence Act (L of 1872), Ss. 145, 155 
— Criminal P, C. (1898), S., 162 (1) Proviso 


‘—+ Prosecution witnesses declared hostile and 


confronted with their earlier statements to 
police — Their evidence rejected being con- 
tradictory to their earlier statements — Such 
use of the statements held was‘ permissible. 
(Para 6) 


Anno: AIR Manual, (8rd Edn), Evi. Act, 
S: 145, N. 5; S. 155, N, 7, 9; AIR Comm. Cr. 
P. C. (6th Edn.), S. 162, N. 10. 


` (C) Evidence Act (1 of 1872), Ss. 8 and 27 
— Criminal P. C. (1898), S. 162 — Conduct 
of accused and statement to police officer — 
Distinction between. 


There is a clear distinction between the 
conduct of a person against whom an offence 
is alleged, which is admissible under Section 8 
of the Evidence Act, if such conduct is in- 
fluenced by any fact in issue or relevant fact 
and the statement made to a Police Officer in — 
the course of an investigation which is hit by 


«(Criminal Appeal No. 119 of 1972 decided 
in March 1974.) 
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Section 162 Criminal Procedure Code. What 
is excluded by Section 162, Criminal Proce- 
dure Code is the statement made to a Police 
Officer in the course of investigation and nat 
the evidence relating to the conduct of an ae- 
cused person (not amounting to a statement) 
when confronted or questioned by a Police 
Officer during the course of an investigatiom, 
For example, the evidence of the circum- 
stance, simpliciter, that an accused person led 
a Police Officer and pointed out the 
place where stolen articles or wea- 
pons which might have been used 
in the -commission of the offence 
were found hidden, would be admissible s 
conduct, under Section 8 of the Evidence Aci, 
irrespective of whether any statement by the 
accused contemporaneously with or antece- 
dent to such conduct falls within the purview 
of Section 27 of the Evidence Act, AIR 1963 
Andh Pra 271 Disting., AIR 1972 SC 975 
and AIR 1954 SC 15 and AIR 1954 SC 822 
and AIR 1958 SC 61 Rel. on. 

(Paras 8 and ©) 


Anno: AIR Manual, (8rd Edn.), Evi. Ac 
S. 8, N. 2; S. 27, N. 10; AIR Comm. Cr. P. G. 
(6th Edn.), S. 162, N. 2 and 10. 


Cases Referred: | Chronological Paras 
` AIR 1974 SC 218: 1974 Cri LJ 307 5 
AIR 1973 SC 498 : 1972 Cri LJ 1298 5 
AIR 1972 SC 975 : 1972 Cri LJ 606 3 


AIR 1969 Andh Pra 271 : 1969 Cri LJ 1016 3 
AIR 1968 SC 1323 : 1968 Cri LJ 1505 
AIR 1958 SC 61: 1958 Cri LJ 232 2 
AIR 1958 SC 500: 1958 Cri LJ 976 
AIR 1954 SC 15: 1954 Cri LJ 280 

ATR 1954 SC 322 : 1954 Cri LJ 910 


Frank Anthony Sr, Advocate (Mr. N. S. Das, 
Bahl and Mr. Sushil Kumar Advocates with 
him), for Appellant; M/s. E. C. Agarwala and 
R. N. Sachthey Advocates, for Respondent. 


CHINNAPPA REDDY, J. :— The appellan: 
before us was convicted by the learned Special 
Judge, Delhi, of an offence under Sec- 
tion 5 (1) (d) read with Section 5 (2) of the 
Prevention of Corruption Act and Section 161 
Indian Penal Code, and sentenced to suffer 
rigorous imprisonment for a period of one 
year on each count. He was also sentenced ta 
pay a fine of Rs. 100/-. The conviction and 
sentence were confirmed by the High Cour: 
and the appellant has come up in appeal by 
special leave. The prosecution case briefly was 
as follows; 

2. P. W. 6 Ram Niwas Sharma, an Archi- 
tect by profession prepared building plans for 
one H. L. Batla and submitted them to the 
Delhi Development Authority for sanction 
The plans were submitted on 6th May, 1969. 

1979 S. C./26 II G1 


Ot 


DOO 


Prakash Chand v. State (Delhi Admn.) (C. Reddy J) [Prs. 12] S- ©. 401. 


They were rejected on 28th May, 1969. Re- 
vised plans were thereafter submitted on 16th 
June, 1969. Certain objections were raised 
and in order to comply with those objections 
P. W. 6 went to the office of the Delhi Deve- 


‘lopment Authority on 11-7-1969. He met the 


accused who was Overseer-Section Officer and 
asked him to be permitted to make necessary 
corrections in the building plans. Instead of 
giving the file to P. W, 6 the accused de- 
manded a sum of Rs, 80/- as bribe. P. W. 6 
told him that he did not have the money with 
him whereupon the accused asked. him to 
come on 14th July, 1969, in the afternoon 
with the money. On 14th July, 1969, P. W. 6 
went to the Anti-Corruption Office at about 12 
noon and gave a reeport Ex. P. W. 1/A to 
P. W. 9, an Inspector of the Anti-Corruption 
Establishment, P. W. 9 sent for P. Ws. 1 and 
2 from the Sales Tax Office. The report made 
by P. W. 6 was read over to them. There- 
after, P. W, 6 produced three ten rupee notes, 
the numbers of which were noted by P. W. 9 
in the presence of the Panch witnesses 
P. Ws. 1 and 2, Thereafter it was arranged 
that they should all proceed to the office of 
the Delhi Development Authority. There 


. P. W. 6 was to give the bribe to the accused 


and on his giving the bribe to the- accused, 
P. W. 1 was to give a signal to P. W., 9. As 
arranged, P. W. 6 went to the office of the 
Delhi Development Authority along with 
Panch witnesses. The Inspector stopped at the 
door of the room. P. W, 6 went to the table 
of the accused and asked him for the file for 
the purpose of making necessary corrections 
in the building plans. The accused asked him 
if he had brought the money. On his saying 
‘yes’, the file was taken out and given to 
P. W, 6. As there were a number of other 
files on the table of the accused, P. W. 6 took 
the file to another table at a distance of one 
or two paces from the table of the accused. 
After making the corrections P. W.:6 handed 
over the file to the accused along with 
Rs, 80/-. Instead of taking the money, the ac- 
cused asked P. W. 6 to place the money in 
the file which he accordingly did. The accused 
then took the file and placed it under the 
table, putting his foot on it, At that stage 
P. W. 1 gave the agreed signal. P. W. 9 came 
to the room, disclosed his identity to the ac- 
cused and questioned him whether he had. 
accepted Rs. 30/- from P. W. 6. The accused 


was stunned and kept mum, P. W. 9 was then 
informed by P. W 6 and the two panch wit- 
nesses that the money was kept in the file 
under the foot of the accused. P. W. 9 then 
took out the file and found the sum of Rupees 
80/- in the file. The numbers of the cur- 
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rency notes were compared with the numbers 
earlier noted at the Anti-Corruption Office. 
Thereafter, P. W. 9 sent the raid report. On 
receipt of it, P. W. 7, Deputy Superintendent 
of Police took over the investigation, After 


completing. the investigation, a charge-sheet ` 


was laid and the accused was duly tried, con~ 
victed and sentenced as aforesaid. 

The defénce of the accused was that 
P. W. 6 met him on 11th July, 1969 and want- 
ed to make some corrections. He told him 
that he should file: the original sale deed. 
P. W. 6 then said that he would come on 
Monday with the original sale deed. On 14th 
July, 1969, P. W. 6 came to his ` office and 
wanted the file for making the necessary cor- 
rections. He took out the file and gave it to 
P. W. 6. P. W. 6 took the file to another table 
and brought it back to him after 2- or 8 
minutes, According to the accused, P. W. 8 
must have put the money into the file when 
he had taken the file to the other table. When 
the Police Officer ‘came in and questioned 
him about the receipt of the bribe he straight- 
way told him that he had not taken any 
money from P, W. 6. According to the accus- 
ed, P. W. 6 was annoyed with him on 11th 
July, 1969, as he thought that he (accused) 
was delaying his work. ‘He also stated that Mr, 
Batla the owner of the plot had threatened 


-him ‘with dire consequences because he 


had raised objections to the plans submitted 


by him. 


3. Both the Panch witnesses examined by 


` the prosecution did not fully support the pro- 


secution case, They resiled from the earlier 
statement made by them during the course of 
investigation. P. W. 1 stated that when 
P. W. 6 went into the room where the accus- 
ed was working there was some talk between 
P. W. 6 and the accused but he did not hear 
what it was. He saw the accused taking out the 
file from the Almirah and giving it to P. W. 6. 
P. W. 6 took it to another table and was writ- 
ing something in the file. Then he took back 
the file to the accused. The accused was busy 
with his own work. The complainant placed 
three ten -Rupee notes in the file and handed 
over the file to the accused who placed it 
under the table near his feet. P, W. 6 signel- 
led to him and he gave the agreed signal. The 
Inspector then entered the room and ques- 
tioned the accused about the receipt of thé 
bribe. The accused denied the charge. 
(P. W. 1) then informed the Inspector that 
the money was in the file. The money was re- 
covered from the file, The prosecution was 
permitted to cross-examine him. In cross- 
examination his earlier statements to the In- 
vestigation Officer were put to him. He admit- 
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ted in cross-examination that when questioned 
by the Inspector the accused kept silent for 
some time as he was perplexed but thereafter’ 
told the Inspector that he had not taken any 
money, The evidence-of the other witness 
F. W. 2. was on the same lines as P. W, 1 ex 
cept that he stated that when questioned by 
the Inspector the accused kept mum and was 
perplexed. P, W. 2 was also cross-examined by 
the prosecution and the statements made by 
him to the Investigating Officer were put to 
him, ‘ 

4, Shri Frank Anthony learned Counsel for 
the appellant submitted that the conviction 
was based on the uncorreborated testimony 
of P. W. 6 and that it should, therefore, be 
quashed. He urged that Batla, Advocate, who 
had employed P. W. 6-as an ` Architect had 
been convicted in a criminal case and 
that the present complaint was inspired by 
Batla who had previously threatened the ac- 
cused with dire consequences. He pointed 
out that P. Ws. 1 and 2 stated in their evi- 
denice that Batla was actually, present in the 
Anti-Corruption Office when they were called 
there by the Inspector. He invited our atten- 
tion to the circumstance ` that some persons 
were standing ` near the table of the accused 
at the time when the bribe was supposed to 
have been given and argued that it was most 
unlikely that the accused would have de- 
manded and accepted the bribe when so many 
people were nearby. The learned Counsel 
further urged that the evidence of P, W. 6 
that he went to the office of the D. D. A. at 3 
or 3.15 p. m. on llth July, 1969 could not 
be true as the noting on the file showed that 
the file was received at 4.45 p. m. It was also 
contended that the lower Courts had erred in 
law in relying upon the statements made by 
P. Ws. 1 and 2 to the Police, It was argued 
that the evidence of P. Ws. 1 and 2 rendered 
the evidence of P. W.'6 entirely unacceptable. 
It was further contended that the lower 
Courts were wrong in treating the conduct of 
the accused when questioned by the Police 
Officer as a circumstance against him. 


& We are unable to agree with the sub- 
mission of Shri Anthony that no conviction 
can ever be based on the uncorroborated 
testimony of a person in the position of 
P. W. 6 who, for the sake of felicity may be 
described as a “trap witness”. That a trap wit- 
ness may perhaps he considered as a person 
interested in the success of the trap may. 
entitle a Court to view his evidence as that of 
an interested witness, Where the circum- 
stances justify it a Court may refuse to act 
upon the uncorroborated testimony of a trap 

é f 


` 


1979 Prakash Chand v.. State (Delhi 


witness. On the other hand a Court may well 
be justified in acting upon the uncorroborated 
testimony of a trap witness, if the Court is 
satisfied from the facts and circumstances Jf 
ithe case that the witness is a witness of truth. 
Shri Anthony referred us to the decisions of 
this Court in Ram Prakash Arora v. State of 
Punjab (AIR 1973 SC 498), and Darshan Lal 
v. Delhi Administration (AIR 1974 SC 218). 
In the first case Grover, J., observed as fal- 
lows (at p. 501): 

“It must be remembered that both Jogio- 
der Singh and Dalbir Singh P. Ws. were m- 
terested and partisan witnesses. They wee 
concerned in the success of the trap and their 


evidence must be tested in the same way as | 


that of any other interested witness and in a 
proper case the court may look for indepen- 
dent corroboration before convicting the sec- 
cused person”. 5 


All that Grover, J., said was that in an ap- 
propriate case corroboration may be sougnt 
and not that corroboration should invariakly 
be sought. In the particular case it was foumd 
that the witnesses could not be implicitly rei- 
ed upon and, therefore, corroboration wis 
necessary. In the second case a string of c- 
cumstances was noticed which made it neces- 
sary that, evidence of the witnesses who hd 
laid the trap should not be acted upon wita- 
out independent corroboration. This decisicn 
also does not Jay down that the uncorrobora- 
ed testimony of a trap witness can never be 
acted upon. That the law did not require ary 
such corroboration was laid down in State sf 
Bihar v. Basawan Singh, (AIR 1958 SC 500, 
and Bhanuprasad Hariprasad Dave v. State 
of Gujarat (AIR 1968 SC 1828). In Bhant- 
prasad’s case it was observed by Hegde, |, 
as follows (at p. 1826): . 


“Now coming back to the contention th:t 
the appellants could not have been convicted 
solely on the basis of the evidence of Ramar- 
lal and the police witnesses, we are of opit- 
ion that it is an untenable contention. The 
utmost that can be said against Ramania., 
the Dy. S. P., Erulker and Santramji is thet 
they are partisan witnesses as they wer2 
interested in the success of the trap laid by 
them. It cannot be said — and it was. nct 
said — that they were accomplices. There- 
fore, the law does not require that their evi- 
dence should be corroborated before being 
accepted as sufficient to found a conviction”. 


6. We have carefully gone through ths 
evidence of P, W. 6. After perusing the evi- 
dence of P. W. 6 we are left with the im- 
pression that P. W. 6 is a truthful witness, am 
impression which we share with the High 
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Court, the final Court of fact. He has given 
evidence in a straightforward manner ‘and 
was unshaken in cross-examination, We are 


unable to discover any reason to discredit his 
testimony. The suggestion which was made 
to him was that he was aggrieved with the ac- 
cused as he thought that he was unnecessarily 
raising objections, that he had a hot alterca- 
tion with him and that he went to the Anti- 
‘Corruption Office with the help of Shri Batla. 
The suggestions are without substance. P. Ws. 
1 and 2 no doubt stated that Shri Batla was 
present in the Anti-Corruption Office when 
they were called there by P. W. 9, the Inspec- 
tor. We do not have the slightest doubt that 
P. Ws. 1 and 2 are not truthful witnesses 
and that they have given evidence in order to 
accommodate the accused. Their evidence on 
important particulars was contradicted by their 
earlier statenients to the Police. Here we may 
refer to the grievance of Shri Anthony that 
the Trial Judge and’the High Court treated 
the statements made by P., Ws. 1 and 2 to the 
Police as substantive evidence. There is no 
justification for the grievance. The witnesses, 
who were treated as hostile by the Prosecu- 
tion were confronted with their earlier state- 
ments to the Police and their evidence was 
rejected as it was contradicted by their ear- 
lier statements. Such use of the statements is 
permissible under Section 155 of the Evidence 
Act and the proviso to S. 162 (1) of the Code 
of Criminal Procedure read with S, 145, Evi- 
dence Act. , 


7. Corroboration to the evidence of P. W. 
6, if considered necessary, may be found in 
the following circumstances: First, his evi- 
dence is corroborated by the report Exh 
P. W. 1/A which he gave to P. W. 9 that 
day. Second his evidence is corroborated by 
the conduct of the accused when he was ques- 
tioned by P. W. 9. P. W. 6 stated that when 
P. W. 9 entered the room and questioned the‘ 
accused whether he had accepted Rs. 80/- 
from him, the accused was stunned and did 
not reply. P. W. 9 also stated that the accused 
kept mum when challenged. P. W. 2 stated. 


. that the accused did not reply and:kept mum 


but added that the accused was ‘perplexed. 


` Though P. W. 1 first stated in his. chief exa- 


mination that the accused, when questioned 
denied having received any bribe, later he 
reluctantly admitted in cross-examination that 
the accused kept silent for some time as he 
was perplexed and then denied that he had 
received any bribe. The immediate reaction 
of the accused on being questioned by 
P. W. 9 is a circumstance which corroborates 
the testimony of P. W. 6, Another circum: 
stance which corroborates the testimony. of 
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P..W. 6'is- that the accused was ready with 
the file and handed it over to P. W. 6 as 
soon as he asked for it, indicating thereby 
that the statement of P. W. 6 that the ac- 
cused had asked him to come on the after- 
‘noon of 14th July, 1969, was true, Yet an- 
other important circumstance which corrobo- 
rates the evidence of P. W. 6 is that after 
P. W. 6 handed over the file to the accused - 
he kept it under the table. ` 


8. It was contended by the learned Cour 
sel for the appellant that the evidence relating 
to the conduct of the accused when challang- 
ed by the Inspector was inadmissible as it 
was hit by Section 162. Criminal Procedure 
Code. He relied on a decision of. the Andhra 
Pradesh High Court in D. V. Narasimham v. - 
State (AIR 1969 Andh Pra 271). We do not 
agree with the submissions of Shri Anthony. 
There is a clear distinction between the con- 
duct of a ‘person against whom an offence is 
alleged, which is admissible under Section 8 
of the Evidence Act,.if such conduct is in- 
fluenced by any fact in issue or relevant fact 
and the statement made to a Police Officer in 
the course of an investigation which is hit by 
Section 162 Criminal Procedure Code. What 
is excluded by Section 162 Criminal Procedure 
Code is the statement made to a Police 
Officer in the course of investigation and not 
the evidence relating to the conduct of an 
accused person (not amounting to a statement) 
when confronted or questioned by a Police 
Officer during the course of an investigation. 
For example, the evidence of the circum: 
stance, simpliciter, that an accused person led a 
Police Officer and pointed out the place where 
stolen Articles or, weapons which might have 
been used in the commission of the offence 
were found hidden, would be admissible as 
conduct, under Section 8 of the Evidence Act, 

irrespective of whether any statement by the 
accused contemporaneously with or antece- 
dent to such conduct falls within the purview 
of Section 27 of the Evidence Act (vide 


Himachal Pradesh Administration v. Om 
Prakash (AIR 1972 SC 975)). 
9. The decision of the Andhra Pradesh 


High Court on which Shri Anthony placed 
reliance does not support his contention, 
There the learned Judges were not prepared 
to go into the question whether the evidence 
relating to the conduct of the accused was ad- 
missible as that question did not directly arise 
for consideration. On the other hand in Zwing- 
lee Ariel v. State of Madh Pra (AIR 1954 SC 
15), this Court appeared to. be inclined to hold 
that evidence to. the effect that the accused 
- started trembling and showed: signs of being 
frightened on being questioned by. the Police 
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officer, if proved, was admissible; and, in: Rao 
Shiv Bahadur Singh v. State of Vindh Pra 
(AIR 1954 SC 322), and State of Madras v. A. 
Vaidyanatha Iyer (AIR 1958 SC 61), this 
Court actually relied on evidence relating to 
the conduct of the accused on being confront- 
ed by the Police Officer with the allegation that 
he had received a bribe. In Rao Shiv Baha- 
dur Singh’s case the evidence relating to con: 
duct on which reliance was placed was to ` 
the effect that the accused was confused and 







accused was seen trembling and that he silent- 
ly produced the notes from the folds of his 
dhoti was acted upon. We, therefore, do not 
see any reason to rule out the evidence relat- 
ing to the conduct of the accused which lends 
OA assurance to the testimony o 


10. On a consideration of the entire evi- ` 
dence we are satisfied that the appellant was 
tightly convicted. The other points men- 
tioned by Shri-Anthony are of a minor charac- 
ter and do not warrant any interference under 
Article 186 of the Constitution. The appeal 
is accordingly dismissed. 

‘ : Appeal dismissed, 
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JASWANT SINGH, R, S. PATHAK 
AND A, P. SEN, JJ, 
Mohammed MHasnuddin, Appellant v. 
The State of Maharashtra, Respondent. 
Civil Appeal No, 1926 of 1969, D- 
97-11-1978. j ; 
Land Acquisition Act (1 of 1894), Sec- 
tion 18 — Hyderabad Land Acquisition 
Act (1309 F) S. 14 (1) — Reference un- 
der .-- Power of Collector — -Ambit of 
— Reference beyond period of limitation 
— Court, if can decline to answer re- 
ference, AIR 1929 All 769, ATR 1963 All 
556 (FB), AIR 1959 All 576 (FB), AIR 
1943 Mad 327 and AIR 1958 Punj 490, 
Overruled, , 
Merely because the Collector while 
making an award under S. 11 or in serv- 
ing a notice on the owner of the land 
under S. 12, acts as an -agent of the 
Government, it does not necessarily im= 
ply that while making’a reference to - 


*(First Appeal No. 451 of 1964, D/~ 5-25 
1958 (Bom)), 7 
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the court under S, 18,.he acts in the 
capacity of an agent of the Government. 
5. 18 (1) entrusts to the 
statutory duty of making a reference on 
the fulfilment of the conditions laid 
down therein, The Collector, therefore, 
acting under S. 18, is nothing but a sta- 
tutory authority exercising his own 
powers under the section, (1905) ILR 32 
Cal 605 (PC), Foll, (Para 18) 


The fulfilment of the conditions, par- 
ticularly the one regarding limitation, 
are the conditions subject to which -he 
power of the Collector under Sec, 18 ta 
make the reference exists. The makng 
of an application for reference witzin 
the time prescribed by proviso to S. 18 
(2) is a sine qua non for a valid refer- 
ence by the Collector, (Paras 24, 25) 


The court functioning under the -Act 
being a tribunal of special jurisdiction, 
it is its duty to see that the reference 
made to it by the Collector under S, 18 
complies with the conditions laid down 
therein so as to give the court juriscic< 
tion to hear the reference, In deciding 
the question of jurisdiction in a case of 
reference under S. 18 by the Collector 
to the court, the court is certainly not 
acting as a court of appeal; it is only 
discharging the elementary duty of 
satisfying itself that a reference wh ch 
it is called upon to decide is a valid end 
proper reference according to the provi- 
sions of the Act under which it is made, 
That is a basic and preliminary duty 
which no tribunal can possibly avcid, 
The court has, therefore, jurisdiction to 
decide whether the reference was mede 
beyond the period prescribed by the 
proviso to sub-s, (2) of S. 18 of the Act, 
and if it finds that it was so made, de~- 
cline to answer reference, AIR 1929 All 
769, AIR 1963 All 556 (FB), AIR 1959 

` All 576 (FB), ATR 1943 Mad 327 and AIR 
1958 Punj 490, Overruled, (1906) ILR 30 

Bom 275, AIR 1944 Bom 200, AIR 1¢£51 

Bom 156, AIR 1937 Cal 680, AIR 1°55 

Mad 23, AIR 1957 Raj 44, 1966 MPLJ 

433, AIR 1969 Pat 131, AIR 1971 Ker 51, 

AIR 1975 Punj & Har 52 (FB) and AIR 

1962 J & K 59, Approved. 

(Paras 26, 28, 29) 

Anno : AIR Manual (3rd Edn.) Land 
Acq, Act, S. 18, Notes 6, 6A and 7, 
Cases Referred : Chronological Paras 


AIR 1975 Punj & Har 52: ILR (1974! a 


Punj-75. (FB) 
AIR 1971 Ker 51 - il 
(1969) Civil Appeal No, .2434 of 1966, D/- 
29-9-1969 (SC). 10 
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“AIR 1969 Pat 131- : 31 
1966 MPLJ 433 31 
AIR 1963 SC 1604 : (1964) I SCR m 


1963 All LJ 368 (FB) 
11, 13, 14, 21, 26, 32 


AIR 1963 All 556 : 


AIR 1962 J & K 59 31 
AIR 1961 SC 1500: (1962) 1 SCR #676 
17 


AIR 1959 SC 492: 
733 : 1959 All LJ 6 
AIR 1959 All 576 : uR * 1980) 1 All ion 
1959 All Ly 375 (FB) 11, 13, 32 
AIR 1958 Punj 490: ILR (1958) Punj 
854 11, 12, 32 
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A, P. SEN J:— This appeal by cer- 


. tificate is directed against a judgment of 


the Bombay High Court, and it involves 
an important question. namely, whether 


t 
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a court in dealing with a reference 
under §, 14, sub-s, (1) of the Hyderabad 
Land Acquisition Act, 1309 Fasli, corres- 
ponding to S5, 18, sub-s, (1} of the Land 
Acquisition Act, 1894, can go behind the 
reference made by the Collector if the 
application on which the reference has 
been made is beyond the period of limi- 
tation prescribed therein, 


2. The material facts giving rise to 
this appeal are as follows: The case 
arises from that part of the erstwhile 
princely State of Hyderabad, known as 
Marathwada, which merged in the State 
of Bombay under the States Reorganisa- 
tion Act, 1956. The land belonging to 
the appellant admeasuring 2057 sq, yards 
in the city of Aurangabad, has been ac- 
quired by the State Government under 
S, 5 of the Hyderabad Land Acquisition 
Act for the construction of a building 
for the medical college at Aurangabad. 
The Government published a notification 
under S, 3 (1) on the 28th of February, 
1958, On the 13th of January, 1962 the 
Land Acquisition Officer, Aurangabad 
made an award directing payment of 
Rs, 1,318,11P, inclusive of 15 per cent 
solatium as compensation to the appel- 
lant at the rate of 37 np, per sq, yard, as 
against his claim for payment of com- 
pensation at the rate of Rs, 10/- per sq. 
yard, The said award was communicat- 
ed to the appellant on the 20th of Jan., 
1962, The appellant instead of making 
an application for reference under Sec- 
tion 14, sub-s, (1) of the Act, filed an 
application for review before the Land 
Acquisition Officer on the 5th of Febru- 
ary, 1962 requesting him ‘to revise the 
award’ stating further that ‘in case it 
was not revised he would seek his re~ 
medy in a court of law’, The Land Ac-, 
quisition Officer obviously felt that the 
amount fixed by him was too low and 
accordingly on the 17th of Feb, 1962 
made a recommendation, through the 
Collector, to the Secretary to the State 
Government that the award be reconsi- 
dered, But, the Collector by his order 
dated the 23rd of March, 1962 declined 
to forward the same and informed the 
appellant that he must seek his remedy 
in a court of law, 


3. Eventually, on the 14th of May, 
1962 the appellant made an appli- 
cation for reference under Sec, 14, sub- 
sec.. (1) of the Act and prayed that the 
period spent in the proceedings for the 
review before the Land Acquisition Of- 
ficer subsequent to the date of the award 


ALR, 


be excluded while considering the ques- 
tion of limitation under S, 14 of the 
Limitation Act, A reference was made 
under S, 14, sub-sec, (1) of the Act te 
the District Court of Aurangabad, Tha 
Assistant Collector, Aurangabad, wha 
was the Land Acquisition Officer, while 
making a reference made no. expression 
of his opinion whether the application 
was time-barred or not, evidently taking 
the view that the point should be left 
for the decision of the court. He, how~ 


„ever, while making the reference gave a 


complete narration of facts and left the 
question open, A preliminary objection 
was raised by the Government that ths 
reference was incompetent, the ` applica- 
tion being time-barred, This objection 
prevailed and the contention of the ap- 
pellant based on S, 14 of the Limitation 
Act was negatived both by the Civil 
Judge, Senior Division, Aurangabad by 
his order dated the 28th of June, 1962, 
and by the High Court of Bombay by 
its order dated the Sth of Feb, 1968 
holding that the time taken between the 
Sth of Feb., 1962 and the 23rd of March, 
1962 could not be excluded while com~ 
puting the period of limitation prescrib- 
ed under S. 14, sub-s, (1) of the Act in- 
asmuch as S, 14 of the Limitation Act 
was not applicable to the proceedings, 
and further, that even if it applied ths 
appellant was not entitled to the benefit 
of S. 14 of the Limitation Act, stating 
that good faith, which is also a neces- 
sary ingredient under S, 14, was not 
established, i 


4 The learned Civil Judge raised an 
issue whether the application for refer 
ence was_barred by limitation under Sec- 
tion 14, sub-s. (1) of the Act, and he 
answered that issue in the - affirmative, 
and we have no doubt, whatever, that 
his decision on that point, as well a3 
that of the High Court affirming if, 
was right, The application was clearly 
out of time, 


5. Section 14, sub-s, (1) of the Hyde- 
rabad Land Acquisition Act, 13090 Fasli 
provides that : i 


“Every person interested, who is dis- 
pleased with the Taluqdar’s award may, 
within two months from the date of re- 
ceiving notice of the award, apply to 
the Talukdar in writing to refer tha 
case to the court for determination, 
whether his objection be to. the measure- 
ment of the land, or to the amount of 
thé compensation, or to the persons to 
whom it is payable or to the apportion- 


1979 


ment of the compensation among the p=- 
sons interested,” 

6 Section 15, sub-s, 
- the Taluqdar-in making the referesce 


shall forward to the Court a statement. 


in writing,. containing certain partici~ 
lars, Sub-section (2)- 
that to the said statement shall be =~ 
tached a schedule giving the particulacs 
of the notices served upon, and of tie 
statements in writing made or deliverd 
by the parties interested respectively. 


7. It is conceded for our present pr- 
poses ‘that S, 14, sub-s, (1) of the Hyd=- 
rabad Land Acquisition Act is in peri 
materia with the provisions of S. 18 Ë 
the Land Acquisition Act, 1894, Hence 
hereinafter reference will be made omy 
to the provisions contained in the Lead 
Acquisition Act, 1894, “the ‘Act’, 


8. Learned counsel for the appellaat 


rested his submission on the ground tiat ` 


the court while dealing with a ref=- 
ence under S, 14, sub-s, (1) of the Act, 
cannot go behind the reference and e- 
cline to answer it, The point regard=ug 
applicability of S, 14 of the Limitatien 
Act was rightly not pressed before s. 
Nor was any contention raised by hmm 
that the application for review made by 
the appellant before the Land Acqutsix 
tion Officer on the 5th of Feb., 1962, azz- 
ing him to revise the award "should, n 
law, be regarded as an application ra< 
der S, 14, sub-s, (1) of the Act. 


S The short question that falls <r 


determination in the appeal iss whether 
the court can go into a question that tne 
application for reference was not mzie 
to the Collector within the time prescr.3~ 
ed in S, 18, sub-s. (2) of the Land ` 42< 
quisition Act; .and if so, can it refuse -o 
entertain the reference if it finds it -o 
be barred by time. There was at œe 
time a great divergence of judicial op=~ 
ion on the question, But almost all fae 
High Courts have now veered round z0 
the view that the court has the power 


to go into the question of limitation, It- 


not only has the power but also tie 
duty to examine whether the applicatin 
for reference was in accordance wh 
law ie, whether it was made witikn 
time precribed under the proviso te suš- 
sec, (2) of S. 18 of the Act or not, Tte 
view taken by them is that a Collecto-='s 
jurisdiction is circumscribed by the cca~ 
ditions laid down in S, 18, sub-sec, (®, 
that if he makes a reference even thoush 
the application for reference was not 50 
accordance with the provisions of S, 13, 


\ 
(1) enjoins tzat, 


thereof provides . 
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the court acquires no jurisdiction to hear 
the reference and that it can refuse to 
hear it if it was made on a time-barred 
application, 

10. : The matter came up twice befora 
this Court in State of Punjab v, Mst. 
Qaisar Jehan Begum (1964) 1 SCR 
971 : (AIR 1963 SC 1604), and the Stata 
of U. P. v. Abdul Karim, Civil Appeal No, 
2434 of 1966 decided on 29-9-1969 (SC) in 
which the conflict of judicial opinion in 
the -High Courts was noticed but not re- 
solved as the Court in both the cases 
rested its decision on a narrower ground 
namely that the application for a refer- 
ence was not barred by time, In Mst 
Qaisar Jehan Begum’s. case (supra) it 
was observed: (at p, 1607). ; 


“In the view which we have taken on 
the question of limitation, it is unneces~ 
sary for us to decide the other question 
as to whether the civil court, on a 
reference under S, 18 of the Act, can 
go into the question of limitation. We 
have already stated that there is a con- 
flict of judicial opinion on that question. 
There is on one side a line of decisions 
following the decision of the Bombay 
High Court in re, Land Acquisition Act 
((1906) ILR 30 Bom 275), which have held 
that the civil court is not debarred from ' 
satisfying itself that the reference 
which it is called upon to hear is a valid 
reference, There is, on the other side,. 
a line of decisions which say that the 
jurisdiction of the civil court is confined 
to considering and pronouncing upon 
any one of the four different objections 
to an award under thè Act which may 
have been raised in the written applica- 
tion for the reference, The decision of 
the Allahabad High Court in Secy, of- 
State v, Bhagwan Prasad (AIR 1929 All 
769) is typical of this line of decisions. 
There is thus a marked conflict of judi- 
cial opinion on the question, ‘This con- 
flict, we think, must be resolved in a 
more appropriate case on a future occa- 
sion’, In the case before us the question 
does not really arise and is merely. aca~ 
demic and we prefer not to decide the 
question in the present case,” 

The question now directly arises, 


11. It is contended on behalf of the 
appellant that a reference to the court 
having been made by the Collector, the 
court. had no jurisdiction to question the 
validity of that reference and was 
bound to decide the matter on merits, In 
support of this contention certain autho- 
rities have been cited to us, in which if 
has been laid down that it is for the 


: 
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Collector, and the. Collector alone, to 
determine whether to make a referenca 
under S, 18, sub-s, (1), and if he decides 
to make a reference, it is not open ta 
the court to go behind the decision of 
the Collector, and hold the reference ta 
be out of time, Illustrative of this line 
of decisions is that of Allahabad High 
Court in Secy,-of State v, Bhagwan 
Prasad, ILR 52 All 96: (AIR 1929 All 
769), That view has been reiterated by 
the Full Bench of the same High Court 
in the State of U, P, v, Abdul Karim, 
ATR 1963 All 556 and in its earlier de=- 
cision in Panna Lal v. Collector of Etah, 
ILR (1959) 1 All 628: (ATR 1959 All 
576) (FB) and the decisions in Venkate- 
Swaraswami v. Sub-Collector, Bezwada, 
AIR 1943 Mad 327; Hari Krishan Khosla 
v. State of Pepsu, ILR (1958)-Punj 854: 
(AIR 1958 Punj 490). 


12. Chandavarkar J, in re Land Ac- 
quisition Act (1906) ILR 30 Bom 275 held 
that it is clear from S, 18 that the for- 
malities are matters of substance and 
their observance is a condition preced- 
ent to the Collector’s power of reference. 
He held that the court is bound to ga 
into the question whether the reference 
under $, 18 was within time. He also 
held that the court was not only entitl< 
ed, but bound, to satisfy itself that the 


conditions laid down in Section 18 have. 


been complied with. In stating the prin- 
ciple, Chandavarkar J, observed : 

“These are the conditions prescribed 
by the Act for the right of the party ta 
a reference by the Collector to come 
into existence, They are the conditions 
to which the power of the Collector to 
make the reference is subject. They are 
also the conditions which must be ful- 
filled before the court can have jurisdic- 
tion to entertain the reference.” 

The principle laid down by him in that 
case was acted upon in Sukhbir Singh 
v. Secy. of State, ILR 49 All 212 : (AIR 
1926 All 766), In that case the Collec- 
tor had made a reference, although there 
was no application before him as requir- 
ed by S, 18 and the Division Bench held 
that that being so, there was no valid 
reference. But in ,a latter case which 
came before another Division Bench in 
` Secy, of State v. Bhagwan Prasad (supra) 
it was held that it was not open to the 
court under S, 18 to go behind the re- 
ference, that it was for the Collector to 
decide whether the conditions ‘justifying 
reference have been complied with and 
if he thought that they had been, the 
court was bound to answer ‘the reference. 


_the Government as its 


This view found favour with a -single 
Judge of the Madras High Court in 
Venkateswaraswami v, Sub-Collector 
Bezwada (supra) and a Single Judge of 
the Punjab High Court in Hari Krishan 
Khosla v., State of Pepsu (supra). All 
these decisions clearly do not lay down 
good law, 


13. In State of U, P, v, Abdul Karim 
(ATR 1963 All 556) (supra) the Full 
Bench of the Allahabad High Court, on 
its view of the scheme of the Act, de- 
clined to follow the decision of Chanda- 
varkar J, in re Land Acquisition Act 
(1906) ILR 30 Bom 275 (supra) and the 
long line of decisions taking the same 
view. It preferred to rest its decision on 
the earlier view of its Full Bench in 
Panna Lal v. The Collector of Etah (AIR 
1959 All 576) (supra) and that in Secy. 
of State v, Bhagwan Prasad (AIR 1929 
All 769) (supra), In the light of these 
decisions, it held that the Collector’s 
jurisdiction to make a reference is not 
circumscribed by the conditions laid 
down in S. 18, sub-ss, (1) and (2), that if 
he makes a reference even though the 
application for reference was not in ac- 
cordance with the provisions of S. 18, 
the court acquires jurisdiction to hear 
the reference, and that it cannot refuse 
-to hear it even if it was made on a time- 
barred application, Upon its view, it 
held that the court has no power to de- 
termine or consider a question of limi- 
tation as its jurisdiction is strictly limit- 
ed by the terms of the section as laid 
down by the Privy Council in Pramatha 
Nath v. Secy, of State, ILR 57 Cal 1148: 
(AIR 1930 PC 64). It further held that 
the legislature having contemplated the 
Collector to be an agent of the Govern- 
ment, as that is the position assigned to 
him by the Privy Council in Ezra v. 
Secy. of State for India, (1905) ILR 32 
Cal 605 his status is certainly not chang- 
ed by the mere fact that he is required 
to make a reference under S. 18 if the 
application is within prescribed time 
and complies with certain conditions. 
That being so, even if the Collector 
wrongly decides that an application is 
within time or satisfies other conditions, 
principal, may 
have a remedy against him but was 
bound by his act so long as it remains. 
The act being of the agent is their own 
and they are bound by it. The Govern- 
ment cannot, therefore, be permitted to 
contend at the hearing of the reference 
before the court that it was illegally 
made, In. view of all this, the Full 
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Bench was of the view that this. class of 
case does not fall within- the class of 
cases where the jurisdiction of an inte- 
rior authority depends upon the, exs- 
tence of a certain state of facts, as indi~ 
cated by Lord Esher, M. R. in R, v 
Commrs, for Special Purposes of the Jn- 
come-tax (1888) 21 QBD 313. 


14. On principle, apart from autho- 
rity, it is difficult to accept the line of 
reasoning of the Allahabad High Court, 
namely, whatever might be the defests 
and imperfections in the reference maie, 
once it is before the court, the court is 
debarred from enquiring into its valid ty 
or otherwise, The decision in Abdul 
Karim’s case (AIR 1963 All 556) (EB) 
(supra) proceeds on a complete mis- 
understanding of the decision of “he 
Privy Council in Pramatha Nath v. 
Secy. of State (supra), where the Jui- 
cial Committee interpreting Sec, 21 cb- 
served 5 -> 


“Their Lordships have no doubt that 
the jurisdiction of the Courts under tnis 
Act is a special one and is strictly lirit- 
ed by the terms of these sections, It 
only arises when a specific objection Las 
been taken to the Collectors awazd, 
and it- is confined to a consideration of 
that objection. Once therefore it is as- 
certained that the only objection talsen 
is to the amount of compensation, that 
alone is the “matter” referred, and ~ the 
Court has no power to determine or 
consider anything beyond it.” 


All that the Privy Council intended to 
lay down was that the jurisdiction of 
the court in dealing with a reference in- 
der S, 18 is restricted by the terms of 
the section, as enjoined by Sec, 21, That 
decision cannot be interpreted to mean 
that the court while hearing a refererce 
under S, 18 cannot enquire into compe- 
tency or otherwise of the refererce 
made by the Collector, ie, whether the 
conditions precedent to the exercise of 
power ‘by the Collector, and, therefo-e, 
of the court, and in particular the cm- 
dition regarding limitation, are fulfilled 
or not. 


-15. In Ezra v, Secy, of State for in- 
dia (1905) ILR 32 Cal 605 (supra) the 
Privy Council, while dealing with tae 
functions of the Collector in making an 
„award under S. 11 laid down that the 
functions of the Collector are not judi- 
cial but administrative and all that àe 
does is to make an offer tothe claimants 
with regard to the valuation of the pro- 
perty to be acquired. In that context, 
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it-did not think it necessary to repeat 
the reasoning of the judgment under äp- 
peal where the sections and the questions 
as a whole were very satisfactorily stat- 
ed, and observed: © 

“The proceedings of the Collector re- 
sulting in the “award” are administra- 
tive and not judicial. The award in 
which the enquiry results is merely a 


-decision (binding only on the Collector) 


as to what sum shall be tendered to the 
owner of the lands and if a judicial as- 
certainment is desired by the owner, he 
ean obtain it by requiring the matter to 
be referred by the Collector to the 
Court,” 

These observations, however: related to 
proceedings under Part II of the Act 
and not under Part III, 


16. Ameer Ali and Stephen JJ., in 
delivering the judgment under appeal, 
explained the functions of the Collector 
under S, 11 in Ezra v. Secy, of State for 
India (1905) ILR 32 Cal 605 (PC): where 
they said : 

“Throughout the proceedings the Col- 

lector acts as the agent of Government 
for the purposes of acquisition......He is 
in no sense of the term, a judicial officer 
nor is the proceeding before him a 
judicial proceeding......he is not a Court 
«The Government......... at whose in- 
stance the land is being taken up is not 
entitled to demand a reference ......The 
reason of this is plain, The Collector 
acts as the agent of the Government... 
and they are accordingly bound by the 
award of their agent, 
x x x x x x x 
«the Collector acts in the matter of 
the enquiry and the valuation of the 
land only as an agent of the Govern- 
ment and not as a judicial officer; and... 
Tanas consequently, although the Govern- 
MeNt ....ceeee is bound by his proceedings, 
the persons interested are not concluded 
by his finding regarding the value of the 
Ei or the compensation to be award- 
e ae 

17. On the basis of the Privy Council 
decision in Ezra’s case (1905) ILR 32 Cal 
605 (supra), this Court in Harish Chan- 
dra v. Deputy Land Acquisition Officer, 
(1962) 1 SCR 676: (AIR 1961 SC 1500) 
held that the Collector in making an 
award acts as an agent of the Govern- 
ment, and that the legal character of 
the award made by the Collector was 
that of a tender or offer by him on be- 
half of the Government, 

_ 18. The Allahabad High Court has 
read more into the decision of the Privy 
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Council in Ezra’s case (1905) ILR 32 Cal 
605 (supra) than is there,. Merely be- 
cause the Collector while making an 
award under S, 11 or in serving a no- 
tice on the owner of the land under 
S. 12, acts as an agent of the ` Govern 
ment, it.does not necessarily imply that 
while making a reference, to the court 
under S, 18, he acts in the capacity of 


an agent of the Government, While it .is - 


true that the Collector in making the 
award under $S, 11 acts as an agent of 
the Government, he in making a refer- 
ence to the court under S, 18 acts as a 
statutory authority, Section 18, sub-sec« 
tion (1) of the Act entrusts to the Col« 
lector the statutory duty of making a 
reference on the fulfilment of the con~ 


ditions laid down therein, The Collec~. 


tor, therefore, acting under Sec. 18, ..is 
nothing but, a- statutory authority exer- 
cising his own powers under the section. 


19. In the context, we may advert 
to the controversy that had arisen as a 
result of the Privy Council’s decision in 
Ezra’s case (1905) ILR 32 Cal 605 
(supra) holding that the legislature had 
assigned to the Collector ‘the position of 
an agent of the - Government while 
making an award under S, 11. The pro- 
blem that arose was that the claimants 
were left with no remedy where the 
Collector improperly declines to make a 
reference although the application ful- 
filled the requirements of S. 18. In 
Administrator General of Bengal wv 
Land Acquisition Collector, 24-Parganas, 
(1908) 12 Cal WN 241 the Calcutta High 
Court while dealing with ‘the question 
tried to draw a distinction between the 


.functions of the Collector under‘ Part II 


of the Act and that under Part ITI, and 
observed 3 | 


"It is admitted that up to and includ- 
ing the time of making his award the 
Collector was in no sense a judicial of- 
ficer and that the proceedings before 
him were not judicial proceedings (Ezra 
v. Secy, of State) and however irregu- 
lar his proceedings were, we cannot. in- 
terfere with his award made under Sec- 
tion 11 of the Act, 


But when an application is made to 
the Collector requiring him to refer the 
matter to the Civil Court, the Collector 


. may have to determine and, it seems to 


us, determine judicially whether the 
person making the application was re- 
presented or not when the award was 
made, or whether a. notice had been 
served upon the applicant under S, 12 (2) 


and what period of limitation applies 
and whether the. application is under 
the circumstances made within time. 
The Collector's functions under Part III 
of the Act are clearly distinguishable 
from those under Part II, Part IIT of 
the Act relates to proceedings in Court, 
In our opinion the Collector in rejecting 
the application was a Court and acting 
judicially and his order is subject to re- 
vision by this Court. To hold other- 
wise would be to give finality to an 
award under S. 11 even in cases in which 
the Collector acts irregularly and con- 
trary to law and then refuses on insuf+ 
ficient grounds te make a referénce un- 
der Part IIÍ of the Act, The party ag- 
grieved may be left without remedy 
which -is implied by a judicial trial be- 


fore the Judge.” 


These observations were no~ doubt. made 
in a different context but they bear 
some relevance to the point at issue, 


20. The question at issue was whe 
ther the Collector’s order refusing to 
make a reference could be interfered 
with by the High Court u/s, 115 of the 
Code of Civil Procedure or S. 107 of tha 
Government of India Act, 1919, Tha 
Calcutta High Court’s view that the 
Collector’s power was a judicial power 
and that the Collector was a Court sub- 
ordinate to the High Court was obvious- 
ly wrong but it persisted in taking that 
view to obviate injustice: 
v. Land Acquisition Collector, Patna 
(1912) 16 Cal WN 327, Upendra Nath Rai 
v., Province of Bengal, (1941) 45 Cal WN 
792, Leath Elias Joseph Solomon v, H. 
C. Stork, 38 Cal WN 844: (AIR .1934 
Cal 758), The Calcutta High Court tried 
to exercise its supervisory jurisdiction to, 
provide the subject with a remedy. The 
power of the Collector to make an 


_order under S, 18 was not judicial in 


nature, nor was the Collector a court 
subordinate to the High Court, The 
other High Courts, therefore, expressly 
dissented from the view of the Calcutta 
High Court : Abdul Sattar Sahib v, Spe- 
cial Dy, Collector, Vizagapatam, ILR 47 
Mad 357: (ATR 1924 Mad 442) (FB), Bal- 
krishna Daji Gupte v.. Collector, Bom= 
bay Suburban, ILR 47 Bom 699: 
(AIR 1923 Bom 290); Jagarnath Lall v. 
Land Acquisition Deputy ` Collector, 
Patna, ILR 19 Pat 321 : (AIR 1940 Pat 
102) (SB), S. G. Sapre v, Collector Sau- 
gor, ILR (1938) Nag 149: (AIR 1937 Nag 
12) Amar Nath Bhardwaj v. Governor 
General in Council, ILR (1941) Lah 100: 
(AIR 1940 Lah 299), Kashi Parshad v, 


Krishan Das - 


1979 


Notified Area of Mahoba, ILR 54 All 282: 
(AIR 1932. All 598). Even the Calcutta 
High Court later changed its view: Bhag- 
wan Das v, First Land Acquisition Col- 
lector, 41 Cal WN 1301 : (AIR 1937 Cal 


705), Gopi Nath Shah v, First Land Ac-. 


quisition Collector, 42 Cal WN 212: 
AIR 1938 Cal 250, It was held that the 
functions of the Collector u/s. 18 were 
statutory or. quasi-judicial in ‘nature. 

21, The construction placed by the 
Allahabad High Court on S. 18 of the 
Act is not borne out either by the plain 
language of the section itself or by ac- 
cepted principles, The following obser- 
‘vations appear in Abdul Karim’s case 
(ATR 1963 All 556) (FB) (supra) (at pages 

560-561} : 

“There is no support for the proposi- 
tion that the necessary sine qua non of 
a reference is an application for refer- 
ence made in accòrdance with the provi- 
sions of S. 18. 

“There is no provision which bars the 
Collector’s power to make a reference, 
if he is inclined to make one on a time- 
barred application, 


“If the Collector decides to make a re- 
ference the Land Acquisition Court can~ 
not go behind the reference. 

“A Collector and a Collector alone 
has jurisdiction to make a reference and 
a reference by him is not a nullity 
merely because it is based on a time- 
barred application. 


"The facts regarding limitation of an 
application. for reference are not requir- 
ed to be stated by the Collector in his 
reference, and-indeed he is not bound to 
send the application along with the re- 
ference, All that the Court has to do 
on receipt of the reference or can do is 
to hear it after giving notice of the 
date, The word “thereupon” in Sec. 19 
must be interpreted to mean “as soon 
as the Collector makes a reference and 
states for the information of the Court 
various matters set out in S, 19.” 


“A District Judge gets jurisdiction not 
from the Collector but from the receipt 
of a reference from him, It is the re- 
ceipt of the reference that confers juris- 
diction upon him and not any finding of 
the Collector, 


“The Court has to perform a ministe- 
rial act of causing a notice to be given 
to the objector, There is no provision 
entitling it to examine the question whe- 
ther the Collector’s order was correct on 
the question of the application having 
been made within the prescribed time, 


‘lature has to consider what powers 


Md, Hasnuddin v. State of Maharashtra (A. P, Sen J. ) {Prs, 20-24] S.C. 411 


“The jurisdiction of the Court under 
the. Act is a special one and strictly 
limited by the terms of Ss, 18 to 21, It 
only arises when a specific objection has 
been taken to the Collector’s award, and 
it is confined to a consideration of that 
objection. A Court undoubtedly has 
certain jurisdiction over the reference, 
but it does not include any appellate 
jurisdiction over the Collector in respect 
of the reference made by him without 
statutory sanction.” ` . 

It is difficult to subscribe to these propo- 
sitions, which are not warranted by law. 

22. In his celebrated judgment in R. 
v. Commrs, for Special Purposes of the 
Income-tax (1888) 21 QBD 313 (supra) 
Lord Esher, M, R., while dealing with 
statutory Tribunals, divided them into 
two categories, namely : 


(i) “When an inferior court or tribu- 
nal or body which has to exercise the 
power of deciding facts, is first esta- 
blished by Act of Parliament, the legis- 
it 
will give that tribunal or body, It may 
in effect say that, if a certain state of 
facts exists and is shown to such tribu- 
nal or body before it proceeds to do 
certain things, it shall have jurisdiction 
to do such~things, but not otherwise. 
There it is not for them conclusively to 
decide whether that state of facts exists, 
‘and if they exercise - the jurisdiction 
without its existence, what they do may 
be questioned, and it will be held that 
they have acted without jurisdiction. 

(ii) The legislature may intrust the 
tribunal or body with a. jurisdiction, 
which includes the jurisdiction to deter- 
mine whether the preliminary state ` of 
facts exists as well as the jurisdiction, 
on finding that it does exist, to proceed 
further or do something more. When 


the legislature are establishing such a 
tribunal or body with limited jurisdic- 
tion they also have to consider, what- 


ever jurisdiction they give them, whe- 
ther there shall be any appeal from 
their decision, Top otherwise there will 
be none,” 

23. The law as enunciated by Lord 
Esher has been“accepted by this Court 
as laying down the true principle in 
Chaube Jagdish Prasad v, Ganga Prasad, _ 
1959 Supp (1) SCR 733 : (AIR 1959 SC 
482). 

, 24. The word ‘require’ in S. 18 of the 
Act implies compulsion, It carries with 


_it the idea thatthe written application 


makes it incumbent on the Collector to 
make a reference. The Collector is re-~- 
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quired to make a reference under S, 18 
on- the fulfilment of certain conditions, 


The first condition is that there shall be - 


a written application by a person inte- 
rested who has not -accepted the award. 
The second condition is as to the nature 
of the objections which may be taken, 
and the third condition is as to the time 
within which the application shall be 
made, The power of the Collector to 
make a reference under S, 18 is thus cir- 
cumscribed by the conditions laid down 
therein, and one condition is the condi~ 
tion regarding limitation to be found in 
the proviso, 


25. The conditions laid down in S. 18 
are-‘matters of substance and their ob- 
servance is a condition precedent to the 
Collector’s power of reference’, as right- 
ly observed by Chandavarkar J, in Re 
Land Acquisition Act (supra), We are 
inclined to the view that the fulfilment 
of the conditions, particularly the one 
regarding limitation, are the conditions 
subject to which the power of the Col- 
lector to make the reference exists, It 
must accordingly be held that the mak- 
ing of an application for reference with~ 
in the time prescribed by proviso to 
S. 18, sub-sec. (2) is a sine qua non for 
a valid reference by the Collector. 


26. From these considerations, it fol~ 
ows that the court functioning under 
the Act being a tribunal of special juris- 
diction, it is its duty to see that the re- 
ference made to it by the Collector under 
S. 18 complies with the conditions laid 
down therein so as to give the court 
jurisdiction to hear the reference, In 
view of these principles, we would be 
extremely reluctant to accept the state- 
ment of law laid down by the Allahabad 
High Court in Abdul Karim’s case (AIR 
1963 All 556) (FB) (supra). 


27. Every tribunal of limited juris- 
diction is not only entitled but bound to 
determine whether the matter in which 
it is asked to exercise its jurisdiction 
comes wihtin the limits of its special 
jurisdiction and whether the jurisdiction 
of such tribunal is dependant on the 
existence of certain facts or circumstan- 
ces, Its obvious duty is to see that ‘these 
. facts and circumstances exist to invest 
it with jurisdiction, and where a tribu- 
nal derives its jurisdiction from the sta- 


tute that creates it and that statute also. 


defines the conditions under which the 
tribunal can function, it goes without 
saying that before that tribunal assumes 
jurisdiction in a matter, it must ` be 


-and preliminary duty which no tribunal 


AER, 


satisfied that the conditions requisite for ` 
its acquiring seisin of that matter have 
in fact arisen, As observed by the Privy 
Council in Nusserwanjee Pastonjee v. 
Meer Mynoodeen Khan, (1855) 6 Moo 
Ind App 134, wherever jurisdiction is 
given to a court by an Act of Parliament 
and such jurisdiction is only given upon 
certain specified terms contained in that 
Act it is a universal principle that these 
terms must be complied with, in order 
to create and raise the jurisdiction for 
if they be not complied with the juris- 
diction does not arise. - 
28. If an application is made which 
is not within time, the Collector ' will- 
not have the power to make a reference. 
In order to determine the limits of his 
own power, it is clear that the Collector 
will have to decide whether the applica- 
tion presented by the claimant is or is 
not within time and satisfies the condi- 
tions laid down in S, 18, Even if a re- 
ference is wrongly made by the Collec- 
tor the court will still have to determine 
the validity of the reference because the 
very jurisdiction of the court to hear a 
reference depends on a proper reference 
being made under S, 18, and if the re~ 
ference is not proper, there is no juris- 
diction in the court to hear the refer- 
ence. It follows that it is the duty of, 
the court to see that the statutory con- 
ditions laid down in S, 18 have been com- 
plied with, and it is not debarred from 
satisfying itself that the reference which 
it is called upon to hear is a valid refer- 
ence, It is only a valid reference which 
gives jurisdiction to the court and, there- 
fore, the court has to ask itself the 
question whether it has jurisdiction to 
entertain the reference, f 


29. In deciding the question of juris- 
diction in a case of reference under Sec~! 
tion 18 by the Collector to the court, 
the court is certainly not acting as a 
court of appeal; it is only discharging 
the elementary duty of satisfying itself 
that a reference which it is called upon 
to decide is a valid and proper reference 
according to the provisions of the Ac? 
under which it is made. That is a basic 















can possibly avoid. The court has, there-' 
fore, jurisdiction to decide whether the 
reference was made beyond the perio 
prescribed by the proviso to sub~sec, (2) 
of S. 18 of the Act, and if it finds that 
it was so made, decline to answer re- 
ference, ; š : 

30. Beaumont ©. J., delivering the 
judgment of the. Division Bench in 


a 


1979. Shiveshwar -Prasad 


Mahadeo Krishna v, Mamlatdar of Ali- 
bad, ILR (1944) Bom 90: (AIR 1944 Bom 
200), agreed with the view of Charda= 
varkar J, and observed {ab paga 203 of 
AIR):—~ 


“It seems to me that the Court is 
bound to satisfy itself that the reier- 
ence made by the Collector complies 
with the specified conditions, so as to 
give the Court jurisdiction to hear the 
reference, It is not a question of the 
Court sitting in appeal or revision on 
the decision of the Collector; it is a 
question of the Court satisfying itself 
that the referenca made under the- Act 
is one which it is required to hear, If 
the reference does not comply with the 
terms of the Act, then the Court cannot 
_ entertain it, I have myself some diffi- 
culty in seeing on what principle the 
Court is to be debarred from satisfying 
itself that the reference, which iť is 
called upon to hear, is a valid reference, 
I am in entire agreement with the view 
expressed by Chandavarkar J, that it is 
the duty of the Court to see that the 
statutory conditions have been complied 
with,” 


31. The same view has been reiterat- 
ed by almost all the High Courts exzept 
the Allahabad High Court: G., J, Desai 
v. Abdul Mazid, AIR 1951 Bom 156, A, R 
Banerjee v, Secy, of State, AIR 1937 Call 
680, K. N, Narayanappa Naidu v, Re- 
venue Divisional Officer, Sivakasi, AIR 
1955 Mad 23; State of Rajasthan v, La 
D’Silva, ILR (1956) 6 Raj 653: (AIR 
1957 Raj 44); Sheikh Mohammad v, Di- 
rector of Agriculture, Madhya Pradesh, 
1966 MPLJ 433; Ramdayal Singh v, State 
of Bihar, AIR 1969 Pat 131; Anthony 
DSilva v, Kerala State, AIR 1971 Ker 


~ 51; Swatantra L, & F, Pvt, Lid, v, State 


of Haryana, ILR (1974) 2 Punj 75: (AIR 
1975 Punj & Har 52) (FB} and Swami 
Sukhanand v, Samaj Sudhar Samiti, AIR 
1962 J & K 59, This is also the view ex= 
pressed by a Full Bench of the Lahore 
High Court in Abdul Sattar v, Mt 
Hamida Bibi, Pak LR 1950 Lah £681 
{AIR 1950 Lah 229), 


32. The view to a contrary effect 
taken by the Allahabad High Court in 
Secy, of State v, Bhagwan Prasad (AIR 
1929 All 769): (supra), Panna Lal v, Col- 
Tector of Etah (AIR 1959 All 576) (FB) 
{supra} and State of U, P, v. Akdul 
Karim (AIR 1963 All 556) (FB) (supra) 
and by a single Judge of the Madras 
High Court in. Venkateswaraswami Y. 
Sub-Collector, Bezwada (AIR . 1943 Had 


`~ 
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327) (supra) and by a single Judge of 
the Punjab High Court in Hari Krishan 
Khosla v, State of Pepsu (AIR 1958 Punj 
490) (supra) clearly do not lay down 
good law and these decisions are, there- 
fore, overruled, . 


33. It is impossible not to feel sorry 
for the appellant in this case, who was 
guilty of almost incredible folly by not 
filing an application for reference un- 
der S, 14, sub-sec, (1) of the Hyderabad 
Land Acquisition Act, 1309 Fasli within 
the time prescribed therein, and is thus 
precluded from claiming what may be 
legitimately due to him by way of com- 
pensation, But, the decision must depend 
upon the construction of the section and 
the law must take its course, We trust 
that, as assured by its counsel the State 
Government of Maharashtra will be 
generous enough to consider whether if 
should make an ex gratia payment to 
the appellant of a sufficient amount by 
way of compensation which will be com- 
mensurate with the market value of the 
land acquired as on the 28th of Febru- 
ary, 1958, It certainly was a piece of 
land of some value as it was situate in 
the city of Aurangabad, 

34. The result, therefore, is that the 
appeal must fail and is dismissed, There 
shall be no order as to costs of this ap- 
peal and of the courts. below, 


Appeal dismissed. 
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Shiveshwar Prasad Narain Singh and 
another, Appellants v. Ghurahu and 
others, Respondents, 

Civil Appeals Nos, 1198 to 1200 of 1969, 
D/- 15-11-1978. 

U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 20, 21 (1) (h) 
=~- Scope and applicability of S. 20 (a) (i) 
and (ii) and S. 20 (b) (îi) — D, tenant of 
sir in respect of land — No one else shown 
in occupation in 1356 F — D, if became 
adhiwasi — S. 21 (1) (b), if attracted. 

Every tenant of sir or a sub-tenant 
covered by cl, {i) or cl, (ii) of S. 20 (a), 


™(S. A. Nos. 3949-3950 and 4000 of 1959, 
D/- 29-10-1968 (All).) ie 
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would become adhivasi unlesss there is 
some: one who is covered by cl. (b) (i) of 
S. 20 recorded as occupant of the land 
of which there was a tenant of sir..as en- 
visaged by S.-20 (a) (i) or a sub-tenant 
as envisaged by S. 20 (a): (ii). Once in 


respect of a land there is not shown. to 


be any person as envisaged by S. 20 (b} 
(i) on the land of which there is a tenant 
of sir or a sub-tenant as envisaged by 
S. 20 (a) (i) and (ii) respectively, the latter 
would become adhivasi but if there is 
some one in respect of such land who is 
recorded as occupant in khasra or kha- 
tauni of 1356 F and qualifies for being 
regarded adhivasi under S. 20 (b) (i), he 
would become adhivasi in preference to 
or overriding the claim of a tenant of 
sir or sub-tenant described in S. 20 (a) 


(i) or 20 (a) (ii) respectively. Scope and ` 


- applicability of Ss. 20 (a) (i), 20 (a) (ii) 
and 20 (b) (i) explained. (Paras 6, 9) 


If, therefore, D was a tenant of sir in 
respect of land of which the possession 
“was sought by P and no one else was 
shown as the occupant of such land in 
1356 F, obviously D would become adhi- 
vasi under S. 20 (a) (i). 
S. 21 (h) would not be attracted because 
the third clause of S. 21 (h) refers to an 
occupant as envisaged in sub-cl. (i) of 
cl. (b) of S. 20 and therefore, D would 
not become an asami as therein contem- 
plated: Object of the Act explained. 
AIR 1965 SC 54 and AIR 1968 SC 1351, 
Foll. 1972 All LJ 738 Approved. S. A. 
Nos. 3949-3950 and 4000 of 1959, D/- 
29-10-1968 (Al), Affirmed. 

(Paras 10, 12) 

Referred : -Chronological Paras 

1972 All LJ 738 9 

AIR 1968 SC 1351: (1968) 3 SCR 498 11 
AIR 1965 SC 54: (1964) 7 SCR 800 

8, 10, 11 

Mr. J. P. Goyal, Advocate, Mr. S. M. 
Jain, Advocate and Mr. S. K. Jain, Advo- 
cate, for Appellants; Mr. Yogeshwar 
Prasad, Sr. Advocate (Mrs. S. Bagga and 
Miss Meera Bali, Advocates, with him), 
for Respondents. 

D. A. DESAI, J.:— These three appeals 
by special leave arise from three different 
suits filed by plaintiff Smt. Raj Rup Kun- 
war for possession of certain plots of land 
from the defendants in each suit under 
S. 202 of the U. P. Zamindari Abolition 
and Land Reforms Act, 1950 (‘Abolition 
Act’, for short), alleging that on the re- 
levant date she was holding the land in- 
volved in the suit as an intermediary as 
sir and has accordingly become bhumi- 
dhar under S. 18 of the Abolition Act 


Cases 


In such a case, | 


j 


ALR. 


and she being a disabled person within. 
the meaning ‘of S. 157, the defendant in 
each case being an occupant, has become 
an asami by the combined operation of 
S. 20 (b) (i) and S. 21 (h) of the Abolition 

Act and, therefore, she is entitled to re- 

cover possession from the defendant in 

each suit. The defendant in each suit 

contested the claim of the plaintiff con- 
tending that the defendant in each case 
has become an adhivasi and, therefore, 

the plaintiff is not entitled to recover pos- 

session. The Sub-Divisional Officer in 

whose court the suit was instituted 

agreed with the defendants and dismis- 

sed the suits and the first appeal in each 
suit to the District Judge, Varanasi and 

the Second Appeal to the High Court at 

Allahabad did not meet with success. 

Hence, the present appeals by the legal 
representatives of the original ' plaintiff 
who died in the course of litigation. The 

appeals were consolidated by the High 

Court and were disposed of by a common 

judgment. 


2. The facts concurrently found and 
not in dispute are that the deceased 
plaintiff was an intermediary who held 
the land involved in the dispute as sir 
and under S. 18 of the Abolition Act 
became a bhumidhar of the land. Defen- 
dant in each case was the tenant of sir. 
Deceased plaintiff was paying more than 
Rs. 250/- per annum and, therefore, Sec- 


_ tion 16 would not be attracted. Plaintiff 


was a disabled person within the meaning 
of S. 10 and, S. 157. Al the Courts 
are agreed that the defendant in each 
suit was recorded as tenant of sir in the 
khasra of 1356 Fasli . 

3. On these undisputed facts a narrow 
but interesting question raised in these 
appeals is whether the defendants in 
each case would become an adhivasi 
under S. 20 (a) (i) or an asami by the ' 
combined operation of S. 20 (b) (i) and 
S. 21 (1) (h) of the Abolition Act. 

4. Section 20 reads as under :— 

“20. Every person who— 

(a) on the date immediately preceding 
the date of vesting was or has been 
deemed to be in accordancé with the pro- 
visions of this Act 


(i) except as provided in sub-clause 


-(i) of clause (b), a tenant of sir (other 


than a tenant referred to in clause.(ix)) 
of S. 19 or in whose favour hereditary . 
rights accrue in accordance with the pro=. 
visions of S. 10, or. I , 

(ii) except as provided in (sub-clause 
(i) of clause (b).) a sub-tenant other than 


t 
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a sub-tenant referred to in proviso to 
sub-s. (3) of S. 27 of the United Fro- 
vinces Tenancy - (Amendment) Act, 1947 
(U. P. Act XVIL of 1939), of any. land 
other than grove land, 

(b) was recorded as occupant, — 

(i) of any land (other than grove land or 
land to which S. 16 applies or land referr- 
ed to in the proviso to sub-s. (3) of S. 27 


‘of the U. P. Tenancy (Amendment) Act, 


» 


1947) inthe khasra or khatauni of 1358 F 
prepared under Ss. 28 and 33 respec- 
tively of U, P, Land Revenue Act, 1901 
(U. P. Act IIL of 1901), or who was'on 
the date immediately preceding the date 
of vesting entitled to regain possession 
thereof under clause (c) of sub-sec. (1) of 
S. 27 of the United Provinces Tenancy 
(Amendment) Act, 1947 (U. P. Act © of 
1947), or 7 

(ii) of any land to which S. 16 applies, 
fn the khasra or khatauni of 1356 Fasli 
prepared under Ss, 28 and 33 respectively 
of the United Provinces Land Revenue 
Act, 1901 (U. P. Act II of 1901), but. who 
was not in possession in the year 1355 F, 
shall, unless he has become a bhumichar 
of the land under sub-sec. (2) of S. 18 or 
an asami under Cl. (h) of S. 21, be called 
adhivasi of the land and shall, subject to 
the provisions of this Act, be entitled to 
take or retain possession thereof.” 
Section 21 (1) (h) reads as under :— 

“21. Non-occupancy tenants, sub-tenants 
of grove-lands and tenant's mortgaees 
to be asamis— (1) Notwithstanding anys 
thing contained in this Act, every person 
who, on the date immediately preceding 
the date of Weahine, occupied or held land 
ao 

(h) a tenant of sir of land referred to 
in sub-clause (a) of Cl. (i) of the explana- 
tion under S. 16, a sub-tenant referred to 
in sub-cl. (i) of Cl. (a) of S. 20 or an oc- 
cupant referred to in sub-cl. (i) of Cl. (b) 


of the said section where the landhoider - 


or if-there are more than one land-hol- 


ders, all of them were person or persons’ 


belonging — 

(a) if the land was let out or oceuvied 
prior, to the ninth day of April, 1946, 
both on the date of letting or occupation, 
as the case may be, and on the ninth day 
of April, 1946, and 

(b) if the land was let out or occuvied 
(en or) after the ninth day of April, 1946, 
on the date of letting or occupation, 

to any one or more of the classes men= 
tioned in sub-sec. (1) of S. 157, 
shall be deemed to be an asami thereof”. 

5. The Abolition Act as its Preamble 
shows, was enacted to provide for the 
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abolition of the Zamindari system which 
involved intermediaries between the tiller 
of the soil and the State in Uttar Pradesh 
and for the acquisition of their rights, 
title and interest and to reform the law 
relating to land tenure consequent upon 
such abolition and acquisition’ and to 
make provisions for- other matters con« 
nected therewith. Chapter II makes pro- 
vision for acquisition. of the interest of 
intermediaries and the consequences 
flowing therefrom. On a notification to 
be issued by the State Government after 
the commencement of the Act as from 
the date to be specified in notification all 
estates situated in Uttar Pradesh shall 
vest in the State and all such estates shall 
stand transferred and vest, except as 
otherwise provided, in the State, free 
from all encumbrances, With a view to 
extinguishing feudal over-lordship and 
removing all intermediaries so as to estab~ 
lish direct relationship between the State 
and the tiller of the soil, a bold attempt 
was made by the Abolition Act to remove 
all intermediaries. This laudable object 
in enacting the statute must inform inter- 
pretative process and where the language 
is ambiguous, or. capable of two inter« 
pretations, the Court should so interpret 
the provisions as to advance the legisla- 
tive intendment, Bearing in mind this 
well-known canon of construction of such 
welfare legislation, we may now approach 
the specifice contentions raised in this 
appeal. 


6. Section. 20 which we have extracted 
above provides for conferring Adhivasi 
status on certain classes of tenants, sub- 
tenants and occupants, Section 20 (a) (i) 
seeks to confer on a tenant of sir the 
status of adhivasi, subject to certain ex~ 
ceptions enacted in the section. In- 
disputably, defendant in each case was a 
tenant of sir. Sub-sec, (a) (i) of S. 20, 
omitting inapplicable portion, provides 
that every person who, on the date im-« 
mediately preceding the date of vesting 
was or has been deemed to be in accord- 
ance with the provisions of the Act. a 
tenant of sir, shall, unless he has become 
a bhumidhar of the land under sub-sec 
tion (2) of S. 18 or an asami under cl, (h) 
of S. 21, would become adhivasi of the 
land. Sub-clause (i) of S. 20 (a) starts 
with an exception as set out in sub-cl. (i) 
of Cl. (b) of S. 20. Analysing S. 20 (a) {Ð 
it would appear that every person who is 
a tenant of sir on the date immediately 
preceding the date of vesting shall, unless 
he has become a bhumidhar under Sec- 
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tion 18 (2) or asami under S. 21 (h) would 
become an adhivasi. Sub-clause (i) of 
Cl. (b) provides that every person who 
was recorded as occupant. of any land in 
the khasra or khatauni of 1356 Fasli pre~ 
pared under relevant statute, shall, ex- 


cept in cases therein mentioned, become. 


adhivasi, S. 20 confers status of adhivasi 
on certain classes of tenants of sir as 
provided in S. 20 (a) (i) and on certain 
sub-tenants as provided in S. 20 (a) (ii) 
and on occupants of land envisaged in 
S. 20 (b) (i) and (ii). The expression 
“except as provided in sub-clause (i) of 
Cl. (b) ” both in S. 20 (a) (i) and 20 (a) (ii) 
would only mean that except those per- 
sons who would fall in sub-cl. (i) of Cl. (b), 
all other tenants of sir falling under sub- 
el.(i) of S. 20 (a) or all sub-tenants falling 
under.Cl. (ii) of S. 20 (a) would become 
.Jadhivasis unless otherwise provided in 
S. 18 (2) or S. 21 (h) On a pure gram~ 
matical construction it would appear that 
every tenant of sir or a sub-tenant cover- 
ed by Cl. (i) or Cl. (ii) of S. 20 (a), would 
become adhivasi unless there is some one 
who is covered by Cl. (b) (i) of S. 20 re- 
corded as occupant of the land of which 
there was a tenant of sir as envisaged by 

















tenant as envisaged by S. 20 (a) (i) and (ii) 
respectively, the latter would become 
adhivasi but if there is some one in res- 
pect of such land who is recorded as oc- 
cupant and qualifies for being regarded 
adhivasi under S. 20 (b) (i), he would be- 
eome adhivasi in preference to or over- 
riding the claim of. a tenant of sir or sub~ 
enant described in S. 20 (a). (i) or 20 
(a) (ii) respectively, 


7. It was, however, contended that 
the occupant is not defined in the Act and 
that the occupant can only mean a person 
holding the land in possession or actual 
enjoyment. Proceeding. further it was 
said that if a tenant of sir who falls under 


S. 20 (a) (i) is also recorded as occupant | 


under S. 20 (b) (i) in the khasra of 1356 
_ Fasli, he would become an occupant and 
would acquire the status of adhivasi 
under S. 20 (b) (i) and in that event if the 
land holder of such occupant is a disabled 
person within the meaning of S. 157, such 
occupant would not be an adhivasi but 
shall be deemed to be an asami thereof 
in view of the provision contained in Sec- 
tion 21- (h) Legal consequences of ac- 
quiring a status of adhivasi or asami is 


A.L R. 


that in the former case the disabled per- 
son where occupant such person was. can- 
not evict him from land for personal 
cultivation, which bat does not exist in 
the case of asami, 


8 It was contended ‘that a ae of 


- sir who, if he is also an occupant of the 


land within the meaning of S. 20 (b) (i), 
would become adhivasi under S. 20 (b) (i) 
whereupon S. 21 (h) would be attracted 
and such a tenant of ‘sir would become 
an asami and not adhivasi. This construc- 
tion is sought to be spelt out by reference 
to the exception engrafted in S. 20 (a). (i) 
by submitting that a tenant of sir can be- 
come adhivasi under S. 20 (a) (i), if on 
the date immediately preceding the date 
of vesting he is a tenant of sir but is not 
recorded as occupant in the khasra or 
khataunj of 1356 F. This approach apart 


-from being contrary to the grammatical 


construction of the section, also runs 
counter to the very object or the scheme 
of the legislation. A tenant of sir was 
more favourably placed than a mere oc- 
cupant whose possession may not be re~ 
ferable to a valid title before the enact- 
ment of Abolition Act. The expression 
‘occupant’ in Abolition Act is not defined 
but it has been interpreted to mean a per- 
son holding the land in possession or 
actual enjoyment (see Amba Prasad: v. 
Abdul Noor Khan, (1964) 7 SCR 800: 
(AIR 1965 SC 54)). If a person is a tenant 
of sir on the date immediately preceding 
the date of vesting but is not recorded as 
an occupant in khasra or khatauni of 
1356 F., he becomes adhivasi and not an 
asami under S. 20 (a) (i). If on the other 
hand he is not only a tenant of sir and 
is also recorded as an occupant in the 
khasra or khatauni of 1356 F. meaning 
thereby that if on the relevant date he 
was in possession and actual enjoyment 
of the land he would become adhivasi 
under S. 20 (b) (i) and would be exposed 
to the further exception enacted in Sec- 
tion 21 (h) which if attracted, would make 
him asami. Therefore, a tenant of sir not 
being in possession on the relevant date 


- would be in a more favourable position 


than one who would be in continuous 
undisturbed possession being recorded as 
occupant in khasra or khatauni of 1356 F. 
Such could not be the intention of the 
legislature. Therefore, the construction 
suggested by Mr. Goyal cannot’ be ac- 
cepted. - 


9. A tenant of sir or a sub-tenanf 
would become under S. 20 (a) (i) or (ii), 


` as the case may be, an adhivasi, Now let 


+. js@ssion and enjoyment and, 
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us recall the object in enacting the lagis- 
lation which was to confer certain r.ghts 
on persons who were in actual possession 
of land. Legislature must have in view 
the eventuality where a tenant of s:r or 
sub-tenant as contemplated by S. 20 (a) G) 
or (ii), as the case may be, would nct be 
jin possession but some one else is in pos- 
therefore, 
may have been recorded as an occvpant 
in the khasra or khatauni of 1356 F. The 
statute in such a situation intended to 
confer the status of adhivasi on suck. oc- 
cupant in preference to a tenant of sr or 
sub-tenant who is not in possession. This 
construction advances the object to be 
achieved by the legislation, namely, to 
remove intermediaries and to bring the 
tiller of the soil in direct relation to the 
State. Section 20 (b) (i) contemplates an 
occupant who is recorded in respect of 
land therein mentioned as being in a2tual 
-|possession because khasra records pos- 
session and enjoyment of the land and 






land in possession or actual enjoyment. 
If this meaning of the expression ‘oc- 
cupant’ is kept in view, S. 20 (a) and (b) 
present no difficulty for construction. 
S. 20 (a) (i) and (ii) provide for confer- 
ring the status of adhivasi on a tenant 
of sir or sub-tenant, as the case may be, 
ibut it also comprehends the situation 
that such a tenant of sir or asub-tenant 
may not be in possession and there may 
be some one else recorded as occupant 
in khasra or khatauni of 1356 F. which 
would mean that some one other thar. the 
tenant of sir, or a sub-tenant was in pos- 
session or actual enjoyment of the “and. 
It is such an occupant who is in actual 
possession and enjoyment of land teing 
the tiller of soil, was to be adhivasi ‘in 
preference to tenant of sir or sub-tenant 
of such land, Such class of occupants 
envisaged in S. 20 (b) (i) is taken owt of 
the operation of S. 20 (a) (i) or (iñ by 
engrafting an exception: except as pro- 
vided in S. 20 (b) (i). That is why Sec- 
tion 20 (a) (i) and (a) (ii) open with an 
exception, namely, except as provided in 


that except where there is an occupant 
recorded in 1356 F. on the land of which 
there is a tenant of sir or sub-tenant the 
latter would become adhivasi, but where 
there is an occupant on land recorded in 
1356 F. such occupant would be adh-vasi. 
The Allahabad High Court in Kumari 
Radha Kishori, v. Joint Director. of Zon- 
solidation, U. P., 1972 All LJ 738 inter- 
1979 S. C./27 HI G--2 


Shiveshwar Prasad 7, Ghurahu (Desai J.) 


sub-cl. (i) of Cl. (b) which would mean ` 
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preted S. 20 (a) (i) and (ii) to mean what 


‘we have indicated above when it observ- 


ed that except as provided in sub-cl. (i)| - 
of Cl. (b) occurring.in S. 20 (a) (i) indi- 
cates that if ‘a’ is a tenant of sir on the 
date immediately preceding the date of 
vesting and ‘b’ is recorded as occupant of 
sir in 1356 F., then ‘b’ will acquire adhi- 
vasi rights in preference to ‘a’. It was 
further held that a person who is in fact 
a tenant of sir and who is so recorded in 
the records of 1356 F., will acquire adhi- 
vasi. rights under S. ‘20 (a) (i) and not 
under S. 20 (b) @. 


10. Mr. Goyal, however, contended 
that this Court in Amba Prasad’s case 
(AIR 1965 SC 54) has in terms held that 
a person in possession alone can be re- ` 
corded as an occupant and that if a tenant 
of sir was in possession and actual enjoy- 
ment and was, therefore, recorded as oc~ 
cupant in 1356 F. he is an occupant and 
the case would fall under. S. 20 (b) (i). In 
a slightly different context this Court ob- 
served as under (at pp. 58-59): i 


“The word ‘occupant’ is not defined in 
the Act. Since khasra records possession 
and enjoyment the word ‘occupant’ must 
mean a person holding the land in pos- 


session or actual enjoyment. The khasra, ` 


however, may mention the proprietor, 
the tenant, the sub-tenant and other 
person in actual Possession, as the case _ 
may be. If by occupant is meant the per- 
son in actual possession it is clear that 
between a proprietor and a tenant the 
tenant, and between a tenant and the sub- 
tenant, the latter and between him and 
a person recorded in the remarks column 
as “Dawedar quabiz” the dawedar quabiz 
are the occupants. This is the only 
logical way to interpret the section which 
does away with all intermediaries”. 


Instead of supporting the construction as 
canvassed for by. Mr. Goyal, this observa-. 
tion accords with the construction as put 
by us. The whale gamut of law under! 
discussion proceeds in the direction of re- 
moval of intermediaries of all sorts and 
kinds so as to bring the tiller in direct 
relation to the State. Now, if there is a 
tenant of sir or a sub-tenant of a land 
who held the status or character on the 
day just preceding the date of vesting but 
some one other than the tenant of sir or 
sub-tenant is recorded as occupant in 
khasra or khatauni of 1356 F. obviously 
the tenant of sir or sub-tenant is inter- 
mediary and by conferring adhivasi status 


on the occupant in such. circumstances 
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the intermediaries are being done away 

ith, The hierarchy set out in Amba Pra- 
sad’s case would show that Dawedar gabiz 
means person in actual possession but 
whose possession is not referable to a valid 
title would become- an occupant. This 
would indicate that in considering rela- 
tive rights S. 20 (b) accords prezerence to 
one in actual possession against one who 
holds some right in the land. The con~ 
struction, therefore, as put by us accords 
with the object and purpose of the legis- 
lation and it is a well-settled canon of 
construction that where two construc- 
tions are possible, one which advances the 
object of the legislation must be preferred 
to one which may retard or frustrate the 
_ Object of the legislation. 


11. The view in Amba Prasad’s case 
(AIR 1965 SC 54) was affirmed by this 
Court in Nath Singh v. Board of Reve- 
nue, (1968) 3 SCR 498 : (AIR 1968 SC 
1351). 


12. If delenda in each case was a 
tenant of sir in respect of land of which 
the possession is sought by the plaintiff 
and no one else was shown as the oc- 
cupant of such land in 1356 F., obviously 
the defendant in each case would become 
adhivasi under S. 20 (a) (i). Therefore, 
S. 21 (h) would not be attracted as con- 
tended for by Mr. Goyal in this case, be- 
cause the third clause of S. 21 (h) refers 
to an occupant as envisaged in sub-cl. (i) 
of Cl. (b) of S. 20 and, therefore, the de~ 
fendant would not become an asami as 
therein contemplated. In this view of the 
matter the plaintiff's suit has been rightly 
dismissed. Accordingly these appeals fail 


and are dismissed with no order as to 
costs, 


Appeals dismissed, 
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V. R. KRISHNA IYER, P. N. SHINGHAL 
AND A. P, SEN, JJ. 
Khatki Ahmed Mushabhai, Petitioner 
. V. Limdi Municipality, Respondent. 


Special Leave Petn, (Civil) No, 2939 
`of 1978, D/- 20-11-1978, 


Constitution of India, Art, 19 (1) (g), 
(6) — Refusal of licence for meat shop 





*(Spl. Civil Appin. No. 1174 of 1977, D- - 


4-10-1978). 
LV/LV/F529/78/DHZ 


~. Khatki Ahmed v. Limdi Municipality 


ALR. 
by municipality Whether infringe- 
ment of fundamental right, 


The law vests a discretion to be rea- 
sonably exercised in the context of citi- 
zen’s fundamental right. The bye-laws 
permit the municipality, as the licencing 
authority, to grant or to refuse licen- 
ces. No butcher, baker or circus mana- 
ger can say that he has the unqualified 
right to get a licence on mere applica- 
tion, It is open to the licensing council 
—- indeed, is obligatory on its part — to 
take note of all relevant circumstances 
and then decide whether, in the particu- 
lar spot chosen by the particular applic- 
ant, a licence should be granted. Various 
factors enter the verdict and the local 
authorities are the best judge of these 
factual factors, not the court, especially 
the Supreme Court sitting at the third 
tier, Where there: are three licensed 
meat vendors including one who is the 
father of the petitioner, it is quite con- 
ceivable that the fourth to the petitioner 
may be supernumerary, It is quite un- 
derstandable that the municipality may 
think that it is not reasonable to grant 
licence to the same person or one for 
the father and another for the son, More-' 
over, the Court cannot dismiss as irrele- 
vant or obnoxious the consideration of 
the strong feelings of the local people 
resulting in law and order problems. 
The proximity to schools, public institu- 
tions and also residents of the locality 
plus the reaction or impact on those in- 
stitutions and residents may be germane 
from peace-keeping the welfare-oriented 
view-points. Further where there is a 
composite lease-cum-licence-lease of a 
meat shop and licence for carrying on 
trade in mutton, there is no obligation 
on the part of the municipality io grant 
a lease of its property to any one who 
asks for it merely for the asking. If 
the refusal of the lease or its renewal 
cannot be faulted, the question of grant 
of the licence does not arise. However 
local bodies should not succumb to re 
ligious susceptibilities or fanatical sentix 
ments in secular India and refuse licen- 
ces where fundamental rights have to be 


“respected, The ground on which the 


Municipal body had refused licence was 
not irrelevant and could not be describ- 
ed as unreasonable within the meaning 
of Art, 19 (6) of the Constitution. AIR 
1970 SC 93, Dist, (Paras 1, 2, 3) 

Anno : AIR Comm. Const. of India, 
(nd Edn.), Art. 19 N. 82. 


Cases Referred : Chronological Paras 
AIR 1970 SC 93 : (1970) 1 SCR 156 1 


1978 


Mr. M. V. Goswami, Advocate, for Pe- 
titioner; Mr. P. M. Raval, Advocate with 
M/s. P. H. Parekh, C. B, Singh and M. 
Mudgal, Advocates, for Respondent, 

ORDER :— The petitioner’s counsel, in 


- his fighting submission, argues that his 


` client’s fundamental right to a licence 
for a meat shop has been flouted by the 
little Limdi Municipality, founding him- 
self on a decison of this Court in Mohd. 
Faruk v, M. P. State ((1970) 1 SCR 158): 
(AIR 1970 SC 93), That decision hardly 
helps, There 'a bye-law was challenged 
as violative of Art, 19 (1) (g) Here 
there is no law whatever which bans 
the grant of meat licences. Indeed, there 
are three other licensed meat stalls and 
he petitioner himself had a meat licence 







right, The ground on which the Munici- 


irrelevant and cannot be described as 


. flicencing authority, to grant or to refuse 
licences, No butcher, baker or circus 
manager can say that he 
qualified right to get a licence on mere 
application. It is open to the licensing 
council — indeed, is obligatory on its part 
-— to take note of all relevant circum- 
stances and then decide whether, in the 
. particular spot chosen by the particular 
applicant, a licence should be granted. 
Various factors enter the verdict and 
the local authorities are the best judge 
of these factual factors, not the court, 
severely this court sitting at the third 
ier. 


2 The Limdi Municipality is stated to 
be a small one with a population of 
around 25000, It is admitted that ‘there 
are three licensed meat vendors includ- 
ing one who is the father of the peti- 
tioner, The claim of the petitioner is 
for a fourth licence. It is quite con- 
ceivable that the fourth may be super- 
It is quite understandable 










to schools, public institutions and also 
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residents of- the locality plus .the reac- , 
tion or impact on those institutions and 


`. residents may be germane from peace- 


keeping and- welfare-oriented view- 
points, We agree that local bodies 
should not succumb to religious suscep- 
tibilities or fanatical sentiments in secu- 
lar India and refuse licences where fun- 
damental rights have to be respected. 
Even so, in the totality ‘of circumstances 
present in the present case, it is not pos- 
sible for us to postulate that there has 


-been an abuse of discretion or a per- 


verse use of power. In this view, we 
decline to interfere. Certainly, the 
municipal authority will take care to be 
alert and alive to the fundamental 
rights of citizens and not refuse licences 
merely scared by mob sentiment or 

panicked by religious reaction. f 


3. In the instant case there is a com- 
posite lease-cum-licence-lease of a meat 
shop and licence for carrying on trade 
in mutton, There is no obligation on 
the part of the municipality to grant a 
lease of its property to any one who 
asks for it merely for the asking, Grant- 
ing a lease solely because someone offers 
a large donation to the municipality, as 
nearly happened here, may not be cor- 
rect, which this local body will note. If ` 
the refusal of the lease or its renewal; 
cannot be faulted, the question of grant 
of the licence does not arise, In this view} 
also we find it difficult to accede to the 
argument of the petitioner, 


4. We agree. that municipal discretion 
should be exercised rationally, not ‘re- 
ligiously’ nor ritually, but we also rea- 
lize that judicial discretion should go in- 
to anxiously, not impetuously nor in 
disregard of the pragmatic guideline 
that local authorities are the best judges 
of local conditions, Of course, if irrele- 
vant criteria or perverse application 
vitiate the decision courts will guard the 
rule of law against little tyrants tramp- 
ling over people’s- rights or local factions 
fouling the council’s verdict, . 


5. The Special Leave Petition is, 


Petition dismissed. 
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(From :— Bombay)* 


R. S. SARKARIA, V. D. TULZAPURKAR 
AND A. P. SEN, JJ.. 

Criminal Appeal No. 451 of 1978 and 
Writ Petn. No. 4185 of 1978, D/- 17-11- 
1978. 

(1) Narendra Purshotam Umrao, Appel- 
lant v. B. B. Gujral and others, 
Respondents. 

(2) Vijayaben Purshotam, Petitioner v. 
B. B. Gujral and others, Respon~ 
dents. 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 8 (b) — Detention 
under the Act — Obligations under Arti- 
cle 22 (5) of Constitution must be dis- 
charged. Crl. Appln. No. 15 of 1978, D/- 
5-6-1978 (Bom), Reversed; Cr. W. No. 6 of 
1978, D/- 25-9-1978 (Delhi), Overruled. 
(Constitution of India, Art. 22). 


The constitutional safeguards embodied 
in Art. 22 (5) of the Constitution must be 
read into the provisions of S. 8 (b) of the 
Act, 1974 to-prevent any arbitrary ex- 
ecutive action. AIR 1969 SC 1028; AIR 
1970 SC 97; (1969) 2 SCWR 529; AIR 1970 
SC 675; AIR 1975 SC 571; ATR 1974.SC 
183, Rel. on. (Para 23) 


Merely because there is no express pro- 
vision in S. 8 (b) of the Act placing an 
obligation to forward the representation 
made by the detenu along with the refer- 
ence to the Advisory Board, unlike those 
contained in S. 9 of the Preventive De- 
‘tention Act, 1950 and S. 10 of the Main- 
tenance of Internal Security Act, 1971 it 
cannot be said that there is no obligation 
cast on the Government to consider the 
representation made by the detenu be- 
fore forwarding it to the Advisory Board. 
Cri. Appln. No. 15 of 1978, D/- 5-6-1978 
(Bom), Reversed; Cr. W. No. 6 of 1978, 
D/- 25-9-1978 (Delhi), Overruled. 

(Paras 16, 19) 

The repeal of the Maintenance of In- 
ternal Security Act and the retention of 
the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 
does not imply that preventive detention, 
which is an anachronism in a democratic 
' gociety like ours, can be freely used, with- 
‘out any power of judicial review and 
without any checks and balances, against 
persons engaged in anti-social and econo- 


*(Criminal Appln. No.. 15 of 1978, Dj- 
5-6-1978 (Bom) }. 
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Narendra v. B. B. Gujral (Sen J.) 


AT. BR. 


mic offences. The courts have always 
viewed with disfavour the detention with- 
out trial whatever be the nature of 
offence. The detention of individuals 
without trial for any length of time, how- 
soever short, is wholly inconsistent with 
the basic ideas of our Government. 

f : (Para 21) 

Anno: AIR Comm. Constitution of 
India, 2nd Edn., Art. 22, N. 18, 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) (i) and (ii) — 
Scope and object. ; 

Though the provisions of cls. (i) and (ii) 
of sub-sec. (1) of S. 3 of the Act may 
operate on different fields, which may 
sometimes overlap, still a wider mean- 
ing is given to the term ‘smuggling’ in 
S. 2 (e) of the Act, with a view to broaden 
the scope of preventive detention. The 
intention of the legislature was to treat 
the smuggling of goods and abetting the 
smuggling of goods as grounds ~separate 
and distinct, and both are separate 
grounds for detention i.e., to take in all 
such activities which results in accom- 
plishment of smuggling of contraband 
goods. (Para 27) 


Cases Referred; Chronological Paras . 
(1978) Cr. W. No, 6 of 1978, D/- 25-9-1978 
(Delhi), Thaneshwar Singh v. Union 
_of India 16 
AIR 1975 SC 550: 1975 Cri- LJ 446 19 
AIR 1975 SC 571:1975 Cri LJ 459 15 

AIR 1974 SC 183: (1974) 2 SCR 12: 
1974 Cri LJ 286 > 22 
AIR 1970 SC 97: (1970) 1 SCR 543 12 
AIR 1970 SC 675: (1970) 3 SCR 225: 
1970 Cri LJ 743 15 
ATR 1969 SC 1028: (1969) 3 SCR 479: 
1969 Cri LJ 1446 11, 14 
(1969) 2 SCWR 529 14 - 


Mr. Ram Jethmalani, Sr. Advocate and 
Mr. Ashok Desai, Sr. Advocate, M/s. S. J. 
Thakore, K. R. Kirishnamurthy, Sri 
Narain for M/s. J. B. Dadachanji and Co. 
for Appellant in Cr. A. No. 451 of 1978 
and for Petitioner in W. P. No. 4185 of 
1978; Mr. H. R. Khanna and M. N. Shroff, 
Advocates, for the State of Maharashtraş 
Mr. P. N. Lekhi, Sr. Advocate (M/s, 
Girish Chandra and Miss A. Subhashini, 
Advocates with him), for Union of India 


SEN, J. :-- This appeal by special leave 
directed against a judgment of the Bom- 
bay High Court dated 5th June, 1978, 
dismissing a petition filed by the appel- 
lant under Article 226 of the Constitu- 
tion, by which he prayed for the issue 
of a writ of habeas corpus, and the con- 
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nected petition under Article 32 of the 
Constitution by his wife for the issuance 
of a writ of habeas corpus for his release 
Taise a common question and therefore 
they are disposed of by this common 
` Judgment. 


.2. A vessel known as tjamnapraŝaď 


` BLS-61 valued at one lac of rupees was 
found grounded in a creek off the coass 
near village Kim-Khadi on the 20th 
August, 1977. On receipt of information 
regarding the grounding of the vessel 
the Customs Officers Hansot, visited the 
spot and examined the contents of th 
cargo aboard the aforesaid grounded ves- 
sel. It was laden with 12 rolls of stain- 
less steel sheets each weighing one tonne, 
valued at Rs. 15,44,400/-. The aforesaid 
vessel and the contraband. goods found 
aboard it were seized by the Customs 
Officers for action under the Customs Act, 
1962. They made inquiries about th? 
whereabouts of the crew members cf 
the aforesaid vessel ‘jamnaprasad’ and 
were successful -in apprehending then 
and the others involved. 


3. Intelligence gathered by the Cus- 
toms Officers clearly indicate that tha 
_appellant was the main person connected 
with the smuggling of the aforesaid cargo 
of contraband goods, namely 12 stainless 
steel ‘sheets recovered from vessel 
-amnaprasad’ BLS-61, 


4, The appellant, who ostensibly car- 
ries on the business of manufacturing, 
sale and export of Umrao brand wicx 
stoves, sprey pumps, cash and jewellery 
metal boxes, in the name and style cf 
“Umrao Industries” and has his factory 
for the manufacture of the aforesaid 
items at village Kim, has been detained 
by an order of the Addl. Secretary to the 
Government of India, Ministry of Finance 
(Department of Revenue), New Delhi, 
‘dated the lst of February, 1978 under 
sub-s, (1) of S. 3 of the Conservation cf 
Foreign Exchange and Prevention cf 
Smuggling Activities Act, 1974, with a 
view to prevent him. from smuggling 
goods. He was arrested and placed under 
detention on the 5th of February, 1973, 
and is at present detained in the Central 
Prison, Bombay. At the time of hs 
arrest, the appellant was served with the 
order of detention together with the 
grounds of detention with full particulars 
on which the order of detention wes 
based. On 15th February, 1978 the case 
was referred by the Government to the 
‘Advisory Board as required under Sec- 
tion 8 (b) of the Act to enable the Board 
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to make its RD under sub-cl. (a): of 


Cl. (4) of- Article 22 of the Constitution, 
- 5. The appellant made two represen- . - 
tations against. his detention to the Gov- 

- ernment, one dated the 4th and the other 
dated the 6th of March, 1978, which 
“were received by the Government on the 


7th and 8th March, 1978 respectively. The 

Advisory Board had, in the meanwhile 

addressed a letter dated 21st of Febru- 

ary, 1978 to the Government intimating 

that the case would be taken up on the 

13th March, asking that the detenu’ be 
produced at the hearing and the Govern- 

ment should also forward the represen- 

tation, if any, made by the appellant, to-- 
gether with the comments/decision of 

the Government if any. On the 13th of 

March, the appellant was accordingly 

produced before the Advisory Board. The 

Government placed before the Board the 

two representations made by the appel- 

lant together with its comments, The 

appellant was heard in person; the Gov- 

ernment’s point of view was placed þe- 

fore the Advisory Board by the Deputy . 
Secretary to the Government, Ministry of 

Finance, Department of Revenue, who 

was accompanied by the Assistant Col- 

lector, Customs, Bulsar. On. the 16th of 

March, 1978, the appellant sent a tele- 

gram to the Advisory Board supplement- 

ing his oral submissions. The detaining 

authority rejected ‘the representations 

made by the appellant on 18th of March, : 
1978. On 10th of April,. 1978 the Advi- 

sory Board submitted its report giving -its 

Opinion that there was sufficient cause for 

the detention. The Government accord- 

ingly confirmed the order of detention. 

6. In the light of the circumstances 
appearing, it was conceded that the 
grounds for detention set out the facts 
with sufficient degree of particularity and | 
that it did furnish sufficient nexus for | 
forming the subjective satisfaction of the | 
detaining authority. The order of deten- 
tion was, therefore, not challenged on the 
ground that the grounds furnished were. 


vague or indefinite or lacking in parti- ` - 


culars or were not adequate or sufficient 
for the satisfaction of the detaining autho- 
rity, or for the making of any effeçtive 
representation. 

7. It is argued that the detention of 
the appellant was, however, bad for two 
reasons namely, (1) the detention was in 
violation of the constitutional right 
guaranteed under Art. 22 (5), inasmuch as 
the Government withheld consideration 
of the representations made by the appel- 
.after the hearing before the 
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Advisory Board, and (2) the impugned 
order of detention is bad due to non- 
application of mind inasmuch as the facts 
alleged clearly and distinctly show that 


the appellant did not himself smuggle- 


the contraband goods. Both the conten- 
tions are, in our opinion, wholly devoid 
of substance. 

~ 8 It is urged that the Government 
. was under a constitutional obligation to 
‚consider the representations ‘before the 
hearing before the Advisory Board. There 
is no quarrel with the principle but the 
difficulty is about the application of the 
principle on the facts and circumstances 
of the present case. . 

9. In fact, the Government has to 
reach its decision uninfluenced by the 
opinion of the Advisory Board. It is, 
however, urged that the Government in 
this particular case, had not made up its 
mind till the hearing before the Advisory 
Board on 13th March, 1978 and therefore, 
its decision reached on the 18th March 
was not that independent application of 
mind -that the law requires, because by 
then the proceedings had begun before 
the Board and the Government must 
-have been influenced in its decision. 


10. There is no warrant for the sub- 
mission that the disposal of the represen- 
tations made by the Government, in the 
instant case, was not in conformity with 
Art. 22 (5) of the Constitution. First, we 
shall deal with the law on the subject 
before dealing with the factual aspect. 
Article 22 (5) of the Constitution enacts: 

“When any person is detained in pur- 
suance of. an order made under any law 
providing for preventive detention, the 
authority making the order shall, as soon 
as may be, communicate to such person 
the grounds on which the order has been 
made and shall afford him the earliest 
opportunity of making a representation 
against the order.” 

11. In Abdul Karim v. State of West 
Bengal, (1969) 3 SCR 479: (AIR 1969 SC 
1028) this Court interpreted the language 
of Art. 22 (5) and observed (at p. 1033 of 
AIR): 

“Article 22 (5) does not expressly say 
to whom the representation is to be made 
and how the detaining authority is to 
deal with the representation. But it is 
necessarily implicit in the language of 
Art. 22 (5) that the State Government to 
whom the representation is made should 
properly consider the representation as 
expeditiously as possible. The constitu- 


tion of an Advisory Board under S. 8 of 


the Act does not relieve the State Gov- 
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ernment from the legal obligation to con- 
sider the representation of the detenu as 
soon as it is received by it.” 

It was further observed; 


“In our opinion, the constitutional 
right to make a representation guaranteed 
by Art. 22. (5) must be taken to include 
by necessary implication the constitu- 
tional right to a proper consideration of 
the representation by the authority to 
whom it is made. The right of represen- 
tation under Art, 22 (5) is a valuable 
constitutional right and is not a mere for- 
mality. It is, therefore, not possible to 
accept the argument of the respondent 
that the State Government is not under 
a legal obligation to consider the repre- 
sentation of the detenu or that the re- 
presentation must be kept in cold storage 
in the archives of the Secretariat till the 
time or occasion for sending it to the 
Advisory Board is reached. If the view- 
point contended for by the respondent is 
correct, the constitutional right under 
Art. 22 (5) would be’ rendered illusory.” 
Thus the two obligations of the Govern- 
ment to refer the case of the detenu to 
the Advisory Board and to obtain its 
report on the one hand and to give an 
earliest opportunity to him to make a . 
representation and consider the represen- 
tation on the other, are two distinct obli- 
gations independent of each other. 


12. In Pankaj Kumar Chakrabarty v. 
State of West Bengal, (1970) 1 SCR 543: 
(AIR 1970 SC 97) this Court again con- 
sidered Cl. (5) of Art. 22 and enunciated 
the following principle (at p. 101 of AIR): 


“In our view, it is clear from cls, (4) 
and (5) of Art, 22 that there is a dual 
obligation on the - appropriate Govt. 
and a dual right in favour of the detenu, 
namely, (1) to have his representation 
irrespective of the length of detention 
considered by the appropriate Govern- 
ment and (2) to have once again that re- 
presentation in the light of the circum- 
stances of the case considered by the 
board before it gives its opinion. If in 
the light of that representation the board 
finds that there is no sufficient cause for 
detention the Government has to revoke 
the order of detention and set at liberty 
the detenu. Thus, whereas the Govern- 
ment considers the representation to as- 
certain whether the order is in conformity 
with its power under the relevant law, 
the board considers such representation 
from the point of view of arriving at its 
opinion whether there is sufficient cause 
for detention.” f 
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18. It is, therefore, well settled that 
in case of preventive detention of a citi- 


zen, the Constitution by Art. 22 (5) æ >- 


interpreted by this Court, enjoins that tha 


obligation of the appropriate Government . 


to afford the detenu the opportunity ta 
make a representation and to conside- 
that representation is distinct from tha 
-Government’s obligation to constitute a 
Board and to communicate the represen- 
tation, amongst other materials, to tha 
Board to enable it to form its opinion anj 
to obtain such opinion. 

14. The nature of the dual obligation 
of the Government and the corresponding 
dual right in favour of the detenu under 
Art. 22 (5) was reiterated by this Court 
in Khairul Haque v. The State of West 
Bengal, W. P. No. 246 of 1969, decided 
on Sept. 10, 1969* in these words: 

“It is implicit in the language of Art. £2 
that the appropriate Government, while 
discharging its duty to consider the re~ 
presentation, cannot depend upon tke 
views of the Board on such represente~ 
tion. It has to consider the represente~ 
tion on its own without being influenced 
by any such view of the Board. There 
was, therefore, no reason for the Goverr~ 
ment to wait for considering the pet- 
tioner’s representation until it had res 
ceived the report of the Advisory Board. 
As laid down in Sk. Abdul Karim v. Stave 

‘o£ West Bengal (AIR 1969 SC 1023) 
(supra), the obligation of the appropriaze 
Government under Art. 22 (5) is to com 
sider the representation made by the d= 
tenu as expeditiously as possible. The 
consideration by the Government of such 
representation has to be, as aforesaid, ia- 
dependent of any opinion which may be 
expressed by the Advisory Board. 


The fact that Art. 22 (5) enjoins upen 
the detaining authority to afford to the 
detenu the earliest opportunity to make a 
representation must implicitly mean that 
such representation must, when made, 5e 
considered and disposed of as expedi-i- 
ously as possible, otherwise, it is obvic.is 
that the obligation to furnish the earliest 
opportunity to make a representation 
loses both its purpose and meaning.” 

15. The same procedural safeguards 
were reaffirmed by this Court in Jaya- 
narayan Sukul v. State of West Bengal, 
(1970) 3 SCR 225 : (AIR 1970 SC 625) and 
Dhurus Kanu v. State of West Bengal, 
AIR 1975 SC 571. 

16. 
line Delhi High Court in Thaneshwar 


*(Reported in (1969) 2.SCWR 529). 
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that merely because there is no express 
provision in S. 8 (b) of the Conservation 
of Foreign Exchange. and Prevention of 
Smuggling Activities Act placing an ob- 
ligation to forward the representation 


tenance of Internal Security Act, 
there is no obligation cast on the Govern- 
ment to consider the representation made 
by the detenu before forwarding it to the 


relevant provisions of the three Acts.* 


17. We have no doubt in our mind that 
when liberty of the subject is involved, 
whether be it under the Preventive De- 
tention- Act or the Maintenance of Inter- 
nal Security Act or the Conservation of 
Foreign Exchange and. Prevention of 
Smuggling Activities Act, it is the boun- 
den duty of the court to satisfy itself that 
all the safeguards provided by the law 
have been scrupulously observed and that 
the subject is not deprived of his per- 
sonal liberty otherwise than in accord~ 
ance with law. 


18. The relevant Article of the Con- 
stitution having a bearing on this ques- 
tion is Art. 22. Two of these safeguards, 
which relate to the observance of the 
principle of natural justice and which a 
fortiori are intended to act as a check on 
the arbitrary exercise of power, are to be 
found in Art. 22 (5) of the Constitution. 


19. When any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall, as 
soon as may be, communicate to such per- 
son the ‘grounds’ on which the order has 
been made and shall afford him ‘the ear- 
liest opportunity of making representa- 
tion’ against the order. These procedural. 
safeguards are ingrained in our system . 
by judicial interpretation. The power of 
preventive detention by the Government 
under the Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act, 1974, is necessarily subject 
to the limitations enjoined on the exer- 


.cise of such power by Art. 22 (5) of the 


Constitution, as construed by this Court. 
Thus, this Court in Khudiram Das v. The 


*(See appendix at the end of this judg- 
ment). 
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State of West Bengal (AIR 1975 SC 550) 
observed (at p. 554): 
“The constitutional imperatives enact- 
ed in this article are twofold: (1) the 
detaining authority must, as soon as may 
be, that is, as soon as practicable after 
the detention, communicate’ to the detenu 
the grounds on which the order of deten- 
tion has been made, and (2) the detaining 
authority must afford the detenu the 
earliest opportunity of making a re- 
- presentation against the order of deten- 
‘tion. These are the barest minimum 
safeguards which must be observed be- 
fore an. executive. authority can be per- 
mitted to preventively detain a person 
and thereby drown his right of personal 
liberty in the name of public good and 
social security.” 
This has always been the view con- 
sistently taken by this Court in a series 
of decisions. It is not necessary to bur- 
den this judgment with citations of these 
decisions. The view to the contrary taken 
by the Bombay and the Delhi High Courts 
that these procedural safeguards are not 
available to a person detained under the 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act is 
clearly wrong. 


20. The Constitution is all pervasive. 
All laws made by a State must, therefore, 
yield to constitutional limitations and re- 
strictions. The citizen’s right to personal 
liberty is guaranteed by Art. 22 irrespec- 
tive ef his political beliefs, class, creed or 
religion. This Court has forged certain 
procedural safeguards in the case of pre- 
ventive detention of citizens. These safe- 
guards might be designated as a regula- 
tive ‘Postulate of Respect’, that is, respect 
for the intrinsic dignity of the human 
person. 

21. In pursuit of the idealistic conside- 
rations as to the inherent worth and 
dignity of man, the Parliament, in the 
light of the experience gained recently, 
repealed the Maintenance of Internal Se- 
curity Act. The repeal of that Act is 
necessitated to promote the citizen’s right 
to personal liberty. which is a funda- 
mental and pervasive theme of the Con- 
stitution, to guard against the preventive 


-. detention of a person for political beliefs. 


This was also in accord with the re- 
commendation of the Law Commission in 


its Forty-seventh Report, p. 2, para. 1.4,. 


that preventive detention should be re- 
tained only for preventing anti-social and 
economic offences. The repeal of the 
Maintenance of Internal Security Act and 
the retention of the Conservation of 
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Foreign Exchange and Prevention of 
Smuggling Activities Act, however, does 
not imply that preventive detention, . 
which is an anachronism in a democratic ` 
society like ours, can be freely used, 
without any power of judicial review and ` 
without any checks and balances, against 
persons engaged in anti-social and ecos . 
nomic offences. This assumption by the 
two High Courts ‘ignores centuries of 
judicial law making when it denies the 
competence of courts to weigh compet- 
ing social interests. The courts hava 
always viewed with disfavour the deten= 
tion without trial whatever be the 
nature of offence. The detention of in- 
dividuals without trial for any length of 
time, howsoever short, is wholly incon- 
sistent with the basic ideas of our Gov= 
ernment. 


22. To put it less euphemistically, the 
alternative is the enunciation of judicial 
review itself, and acceptance of the in- 
tolerable principle that the Government 
is the judge of its own powers. So this 
Court observed in Prabhu Dayal Deorah 
v. District Magistrate, Kamrup, (1974) 2 
SCR 12 : (AIR 1974 SC 183 at p. 199): 

“We say and we think it is necessary 
to repeat, that the gravity of the evil to 
the community resulting from anti-social 
activities can never furnish an adequate 
reason for invading the personal liberty 
of a citizen, except in accordance with 
the procedure established by the Constitu- 
tion and the laws. The history of per- 
sonal liberty is largely the history of in- 
sistence on observance of procedure, And 
the observance of procedure has been the 
bastion against wanton assaults on per- 
sonal liberty over the years. Under our 
Constitution, the only guarantee of per- 
sonal liberty for a person is that he shall 
not be deprived of it except in accord- 
ance with the procedure established by. 
law. The need today for maintenance of 
supplies and services essential to the com- 
munity cannot be over-emphasized. There 
will be no social security without main- 
tenance of adequate supplies and services 
But social 
security is not the only goal of a good 
society. There are other values in a 
society. Our country is taking singular 
pride in the democratic ideals enshrined 
in its Constitution and the most cherished 
of these ideals is personal liberty. It 
would indeed be ironic if, in the name of 
social security, we would sanction the 
subversion of this liberty.” 


23. The constitutional safeguards em- 
bodied in Art. 22 (5) of the Constitution, 
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as construed by this Court, must, there- 


fore, be read into the provisions of S. & (b) 


of Conservation of Foreign Exchange and 


Prevention of Smuggling Activities Act, 
1974 to prevent any arbitrary Executive 


a action. 


24. In the instant case, however, there 
was no infraction of. the constitutional 
safeguards enshrined in Art. 22 (5). We 
are satisfied that there was no failure on 
the part of the Government to discharge 
its obligation under Art. 22 (5). The re- 
cords of the Government as well as of 
Advisory Board have been placed beZore 
us. It clearly shows that the Government 
had forwarded the two representat.ons 
made by the appellant on the 4th and 6th 
of March, 1978, along with the comments 
in writing together with a forwarding 
letter on the 9th of March, 1978. From a 
bare perusal of the forwarding letter and 
the accompanying para-wise comments in 
writing, it is amply clear that the Gov- 
ernment had already formed an opinion 
that the order of detention was in conior- 
mity with its powers under the law. It 
cannot, therefore, be said that the Gov- 
ernment in rejecting the representations 
made by the appellant by its order dated 
18th March, 1978 was, in any way, in- 
fluenced by the views expressed by the 
Board. Though, the Government was re- 
. presented at the hearing by the Deputy 
Secretary, Ministry of Finance, Revenue 
Department, and the Assistant Collector, 
Customs, Bulsar, it is nobody’s case that 
the Advisory Board had at the hearing 
_ indicated its mind as to whether there 
. was sufficient cause for detention. On 
-the contrary, the telegram sent by the 
appellant on the 16th March, 1978 ex facie 
shows that the Board had not expressed 
-its mind at the hearing. It is, therefore, 
irrefutable that the Government had 
` taken a decision uninfluenced by what 
transpired at the hearing before the 
Board. The matter was dealt with. by 
the Government at all levels, and the de- 
taining authority had come to an in- 
dependent conclusion of his own by 
applying his mind to the facts and ‘ir- 
cumstances of the case. Here, similerly 
the Board by its report dated the 10th 
April, 1978 independently arrived at its 
opinion that there was sufficient cause 
for detention. 


25. Learned counsel for the appellant 
next strenuously contends that there was 
non-application of mind on the part of 
the detaining authority. It was submit- 
ted that though the order for detention 
was made with a view to preventing the 
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appellant from smuggling goods, Le, 
under Cl. (i) of sub-sec, (1) of S. 3 of the 
Act, his case on the facts revealed in tha 
grounds for- detention clearly fall under 
Cl. (ii) of sub-sec. (1) of S. 3, as he could 


- not, by any stretch of imagination, be 


treated to be a smuggler but he was only 
an abettor, May be, he instigated, orga- 


nised and facilitated the act of smuggl- .: 
ing, but it is said, the actual smuggling ` 


of the contraband goods was by others. 
His act, therefore, constituted abetment 
of smuggling for which there is a sepa- 
_The order 
of detention cannot, therefore,. be justi- 
fied under S, 3 (1) (i). Applying a wrong 
clause, it is urged, shows non-application 
of mind. We are afraid, the learned 
counsel is stretching the argument too 

fine. a : 

26. Section 3 (1) of the Act, 
material, reads: 

“The Central Government or the State. 
Government or any officer of the Central 
Government, not below the rank of a 
Joint Secretary to that Government, spe- 
cially empowered for the purposes of this 
section by that Government, or any offi- 
cer of a State Government, not below the 
rank of a Secretary to that Government, 
specially empowered for the purposes of 


so far 


this section by that Government, may, if - 


satisfied, with respect to any person (in- ` 
cluding a foreigner), that, with a view to 
preventing him from acting in any manner 
prejudicial to the conservation or aug~ 
mentation of foreign exchange or. with a 
view to preventing him from— 

(i) smuggling goods, or 

(ii) abetting the smuggling of goods, or.” 

27. There is, no doubt, a distinction — 
between an act of smuggling and abetting 
the smuggling of goods for purposes of 
preventive detention under S. 8 (1) of the 
Act. Nonetheless, the term “smuggling” 
as defined- in S. 2 (e) of the Act has the 
same meaning as in S. 2 (39) of the Cus- 
toms Act, 1962, which, when read with 
S. 111 of that Act, is wide enough to in- 
clude and make liable not only the actual 
smuggler but also persons abetting the 
smuggling of contraband goods as well as - 
all persons dealing in such goods ete. 
Though the provisions of Cls. (i) and -{ii) 
of sub-sec. (1) of S. 3 of the Act may ope- 
rate on different fields, which may some- 
times, as here, overlap, still a wider 
meaning is given to the term ‘smuggling’ 
in S. 2 (e) of the Act, with a view to 
broaden the scope of preventive deten- 
tion, Sub~-section (1) of Sec, 3 of the Act 
provides for the different grounds of de- 
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tention. Clause (i) relates -to smuggling 
of goods, Cl. (ii) relates to abetting the 
smuggling of goods, Cl, (iii) relates te 
engaging in transporting or concealing or 
keeping smuggled goods, Cl. (v) relates to 
harbouring persons engaged in smuggling 
goods or in ahetting the smuggling of 
goods.. It must, therefore, be assumed 
.|that the intention of the legislature was 
to treat the smuggling of goods and abet- 
ting the smuggling of goods as grounds 
separate and distinct, and both are se- 
parate grounds for detention i.e., to take 
in all such activities which results in ac- 
complishment of smuggling of contraband 
goods. i 

28. In a case like the present, where 
there is a widespread network employed 
by a person, it cannot be said that 
he is not engaged in the act of , smug- 
gling. It is accepted before us that 
the appellant instigated, organised and 
facilitated the smuggling of the con- 

‘traband goods in question. Not only 
that but he is really the person to 
whom the goods belonged. The appellant 
went to the extent of going to Dubai for 

purchasing the contraband goods, had 
thereafter taken delivery of the same at 
Dubai and had them loaded into the ves« 
.sel; the vessel actually belonged to the 
“appellant and the crew members were 
engaged by his agent Siddiq Hussain, who 
was sent from Bombay to Dubai te bring 
the vessel. He took charge of the vessel 
as a tindel and but for the fact that the 
rudder of the vessel failed, the contraband 
stainless steel rolls would have landed in 
the creek near the factory of the appel- 
lant. 

29. It is clear that Kunji Mohmed, in 
whose name the vessel ‘Jamnaprasad’ 
BLS-61 was registered, was merely a 
dummy but the vessel actually belonged 
to the appellant, who had purchased it 

‘from one Kasam Jamal for a sum of 
Rs. 40,000/-. It was he who got the vessel 
repaired at Bombay and’ an oil engine 
fitted; and, he, through his agent Siddiq 
Hussain Sup. engaged the members of the 
crew. It appears that the appellant left 
for Dubai on the 18th of May, 1977 by 
air and returned to Bombay on the 2nd 
June, 1977. He prolonged his stay at 
Dubai/Abu Dhabi for seven. days and had 


‘to pay a fine of 106 Dirhams per day for. 


his over-stay. 


30. During his period of stay at Dubai, 
he purchased 20 rolls of stainless steet 
sheets worth rupees 20 lacs. It also ap- 


pears that the appellant and Kunji - 


Mohmed wanted to load the whole of the 
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contraband goods into the vessel but the 
driver Ali and Amad Memed, the tindel, 
refused to carry such a heavy cargo. The 
appellant told them that he would go to 
Bombay and send Siddiq Hussain Sup. It 
further appears that the oil engine in the 
vessel was replaced, with his concurrence, 
with a new diesel engine. After his de- 
parture, only 12 rolls of stainless steel 
sheets could be loaded in the vessel by 
Kunji Mohmed and Amad Mamed. There- 
after, while the vessel was on its voyage 
to India it developed engine trouble and 
had to remain at sea for about ten days 
whereafter, it returned to Sarjah port in 
Dubai. In the meanwhile, Siddiq Hussain 
Sup had reached there from Bombay, on 
instructions from the appellant, and took 
charge of the vessel as tindel. The vessel 
again left Sarjah port but had to; remain 
in the sea near Khodgam for about 8 to 
10 days due to stormy weather. After a 
voyage of about 6 to 7 days, the vessel 
reached near the coast of India outside 
the creek where it was found grounded. 
Tt had to be anchored at a place known 
to Siddiq Hussain Sup, that is, near about 
the factory of Umrao Industries belong- 
ing to the appellant in village Kim, but 
the crew members lost the track and had 
to move around the creek for about 4 days 
because the rudder had failed. Then it 
entered the aforesaid creek, some 20 kms. 
away from the factory, where it ran 
aground due to damage to the rudder. 


31. During a search of the house of 
Kunji Mohmed, certain documents re~ 
lating to the repairs of vessel No. BLS-61 
and a diary containing telephone Nos. 
395279, 375943 and 361973 and also one 
postal receipt No. 55955 issued by Jam- 
nagar Post Office showing booking of a 
trunk call to telephone No. 395279 or 
375943 were found. The first two tele« 
phone numbers have been installed at 
the Bombay office of the appellant 
while the third is-at his residence at 
Bombay. The postal receipt No. 55955 
showed that this trunk call from Jam- 
nagar was booked for Bombay in the 
name of the appellant. Two more trunk 
call ticket Nos. L.0285 and 158, dated 18th 
June 1977 showed that the former trunk 
call was booked by him to Okha telephone 
No. $1 with Siddiq Hussain Sup as P. P. 
while the latter was in respect of the re- 
turn call (lightening) made by the appel- 
lant to the aforesaid Okha telephone. The’ 
trunk call booked from telephone No. 91 
Okha was to the appellant’s office tele- 
phone No. 395279 in Bombay with P. P. 
Babubhai. 
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32. Obviously, the over-stay of the 
appellant at Dubai was in connection with 


the loading of the contraband stainless 


steel sheet rolls, which have been valued 
at Rs, 15,44,400/-. The synchronising of 
the visit with the taking of the vessel to 
Dubai, and then loading of the stainless 
. steel rolls for the purpose of transporta- 
tion to India, are very significant and un- 
impeachable circumstances to show the 
smuggling propensities of the appellant. 


33. It is quite clear from the facts set 
out in the- grounds of detention, that the 
appellant was the person who was ac- 
tually engaged in the act of smuggling of 
the contraband stainless steel rolls into 
the Indian customs waters. It is, there- 
fore, clear that for all intents and pur- 
poses the appellant was the actual smug- 
gler and not a mere abettor. Further- 
more, the activities of the appellant were 
such that his case would be covered by 
both Cls. (i) and (ii) of S. 3 (1) of the Act. 
Thus, there was due application of mind, 
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34. It is manifest that the appellant 
could in the instant case be detained 
under sub-sec, (1) of S. 3 of the Conserva- 
tion of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 ‘both. 
under Gls. (i) and’ (ii) thereof. In any 
‘case, even assuming that the appellant 
was merely an abettor of the smuggling 
of 12 rolls of stainless steel sheets on this 
occasion, still his activities in this trans- 
aciton afforded sufficient grounds for the 
prognosis that he would have himself in- 
dulged in actual smuggling of.the balance 
lot of 8 rolls of stainless steel sheets re- 
maining behind at Dubai, if not detained, 
and as such Cl. (i) of S. 3 (1) of the Act 
was properly invoked. 


35. In the result, both the appeal as 
well as the writ petition must fail and 
are dismissed, There shall be no order as 
to costs, 


Appeal and petition dismissed. 


APPENDIX 


COMPARATIVE CHART OF PROVISIONS REGARDING ADVISORY BOARD 


THE PREVENTIVE DE. 
TENTION ACT, 1960 


8. Constitution of Advi. 


sory Boards. 

(1) The Central Govern- 
ment and each State Govern- 
ment shall, ‘whenever neces- 
sary, constitute one or more 
Advisory Boards for the pur. 
poses of this Act. 

(2) Every such Board ‘shall 
eonsist of three persons who 
are, or have been, or are quali- 
fied to be appointed as judges 
of a High Court and such per- 
_ sons shall be appointed by the 
Central Government or the 
State Government, as the case 


may be. 

(3) The appropriate Govern- 
ment shall appoint one of the 
members of the Advisory Board 
who is or has been a Judge of 
a High Court to be its Chairman, 
and in ie case ofa Union hie 
ritory the appõintment to t 
a ey. Board, of far Peek 
who a Judge of the 
Court of a Ps. shall be with 
the previous approval of the 
State Government concerned: 

Provided that nothing in this 
sub-section shall affect the 
power of any Advisory Board 
before the commencement of 
Preventive Detention (Second 
Amendment) Act, 1952, to dis- 


THE MAINTENANCE OF 
INTERNAL SECURITY 
_ KOT, 1974. 


9. Constitution of Advi. 


sory Boards :— 
(1) The Central Government 
each State Government 
shall, whenever necessary, con- 
one or more Aco 
s 


Central Government or the 
State Government, as the caso 
may be, 

(3) The appropriate Govern. 
ihe ascibors Ste, ANDOS 
e members of t vi 
Board who is, or has been: 
a erg of the High Comt 


its Chairman, and in the - 


ease of a Union Territory the 
appointment to the Advisory 
rd, of any person who ise 
Judge of the High Court of a 
© shall be with the previous 
approval of the State Govern- 
ment concerned. 


40. Reference to Advisory 
Boards: 


Save as otherwise expressly 
provided in this Act, in every 


THE CONSERVATION OF 
FOREIGN EXCHANGE 
AND PREVENTION OF 
SMUGSLING AC TI. 

_VITIES ACT, 1974. 


8. Advisory Board :— 

For the purposes of sub- 
clause (a) of clause (4), and sub- 
elause (c) of clause (7) of 
Article 22 of the Constitution, — 

(a) the Central Government 

and each State Government 
Shall, whenever necessary, 
eonstitute one or more Ad- 
visory Boards each of 
which shall consist of a 

hairman and two other- 
persons possessing the 
qualifications speci ied in 
sub-clause (a) of clause (4) 
of Article 22 of the- Con- 


propriate Government 
shail, within 


five weeks 

from the date of detention 
of a person lex a deten- 
tion order make a reference 

. in respect thereof to the 
Advisory Board constituted 
ander clause (a) to enable 


the Advisory Board to make - 


the report under sub- 
elause (a) of clause (4) of 
Artiele 22 of the Constitu- 
tion; 


428 8. C. 
Proventive Detention 
; , Act 
fee ann es See ee 
pose of any reference under 


section 9 panding before it at 
such commencement, 


9. Reference to Advisory 
Board. 
. _ In every case where a de. 
tention order has been made 
. under this Act the appropriate 
vernment shall, within thirty 
days-from the date ‘of detention 
under the order, place before 
Advisory Board constituted by 
it under Seetion § thé grounds 
on which the order has been 
made‘and the representation, if 


any, made by the person affect. ` 


ed by the order, and in case 
where the order has been made 
by an officer, also the report by 
such officer under sub-sec. 
tion (3) of Section 8, 


10. Procedure of Advisory 


he d Board 
: e . Advisory ar 
abst, after considering the 
materials placed before it and 
after calling for such further 
information. as it may deem 
necessary from the appropriate 
Government or from any per- 
son called for the purpose 
through the appropriate Gov- 
ernment or from the person cone 
cerned, and if in any particular 
. ease it considers it essential so 
to do or if the person concer ned 
desires to be heard, after hear. 
ing him in person, submit its 
report to the appropriate Gov. 
ernment within ten weeks from 
the date-of detention, 

(2) The report of the Advi. 
sory Board shall specify ina 
separate part thereof the opi- 
nion of the Advisory Board as 
to whether or not there is 
sufficient cause for the deten- 
tion of the person concerned. 

(2A) When there is a differ- 
ence of opinion among the 
members forming the Advisory 
Board, the opinion of the majo- 
rity of such members shall be 

_ deemed to be the opinion of the 


rd. DoW 
(3) Nothing in this section 
shal! entitle any person against 
` whom a detention order 
been made to appear by any 
legal practitioner in any matter 
connected with the reference 
to the Advisory Board, and the 
ceedings of the Advisory 
: Board a its report, excepting 
that part of the in whi 
the opinion of t Advisory 
_ Board is specified, shall be com 
- Sidential. 


Narendra v, B. B, Gujral (Gen J 


MISA 

Se aon eet? 
ease where a detention order 
been made under this Act, 

the appropriate Government 
shall within thirty days from 
the date of detention under the 
order, place before the Advisory 
Board constituted by it under 
Section 9 the grounds on which 
the order has been made and 
the representation, if any, made 
by the person affected. by the 
order and in case where the 
_order has been made by an 
offcer, also the report by such 
officer under sub-section (3) of 


Section 3, 
44. Procedure of Advisory 

Boards :— 

{1) The Advisory Board shall, 
atter considering the materials 
placed before it and, after 
calling for such further infor- 
mation as it may deem neges- 
sary from the appropriate 
Government or from any per- 
son called for the purpose 
through the appropriate Govern. 
ment or from the person con- 
gerned, and if, in any particular 
ease, it consider it essential so 
to do or if the person concerned 
desires to be heard, after hear. 


ing him in person, submit tts: ` 


report to the appropriate Gov- 
ernment within ten weeks from 
the date of detention. 

(2) The report of the Advisory 
Board shall specify in a sepa. 
rate part thereof the opinion 
of the Advisory Board as to 
whether or not there is suffi. 
cient cause for the detention 
of the person concerned. 

(3) When there is a difference 
of opinon among the members 
forming the Advisory Board, 
the opinion of the majority of 
such members shall be deemed 
to be the opinion of the Board, 

(4) Nothing in this section 
shall entitle any person against 
whom a detention order has 
been made to appear by any 
legal practitioner in any matter 
connected with the reference 


- tothe Advisory Board, and the 


D wu 


edings of the Advisory 
ard and its report, exceptin 
that part of the report in whic! 
the opinion of the Advisory 
Board is specified shall be com. 
fidential, 


ALR, 
COFEPOSA 


es ee ee 

{e) esd Advlaoty Board to 
wW. 4 reference is made 
under clause (b) shall after 
eonsidering the reference 
and the materials placed 
before it and after calling 
for such further informa. 
tion as it may deem neces. 
sary from the appropriate. 
_Government or from any 
person called for the pur. 
pose through the appro. | 
priate Government or from | 
the person eoncerned, and 
if in any particular oase, it 
eonsiders it essential so to 

or if the person con. 
cerned desired to be heard 
in person, after hearing 
im in person, prepare its 
report specifying in a sepa» 
rate paragraph thereof its 
opinion as to whether or 

-not there is sufficient cause 
for the detention of the 
person concerned and sub. 
mit the same within eleven 
weeks from the date of 
detention of the person 
concerned; - 

(d) when there is a difference 
of opinion among the 
members forming the Ad. 
visory Board, the opinion 
of the majority of such. 
members shall be deemed 
to be the opinion of the 
Board; ; 

(e) a person against whom an 
order of detention has been 
made under this Act shall 
not be entitled to appear 
by any legal practitioner 
in any matter connected 
with the reference to tha 
Advisory Board and its 
report, excepting that part 
of the report in which the 
opinion of the Advisory 
Board is apsoifad shall be 
confidential; 

(f) in every ease where the 
Advisory Board has report. 
ed that there is in its 
opinion sufficient eause for 
the detention of a person 
the appropriate Govern. 
ment may confirm the de. 
tention order and continue 
the detention of the person 
concerned for such period 
as it thinks fit and in every 
ease where the Advisory 
Board has reported that 
there is in fits opinion no 

sufficient cause for the da. 
tention of the person con» 
cerned. the ap ate. 
Government shall revoke 
the detention order and 
cause the ponai to be 
released: with, 


4979, 


AIR 1979 SUPREME COURT 429 
= 1979 LAB. I. C, 146 
; (From: Mysore)* 
i R. 5. SARKARIA, V. D, TULZAPURKAR 
a AND A, P, SEN, JJ, at 

The Manager, Govt, Branch Press aiid 
another, Appellants ` v. D, B, Belliappe, 
_ Respondent, 
© Civil Appeal No. 
30-11-1978, 


(A) Constitution of India, Arts, 16, 14, 
“311, 226 — Temporary government ser- 
vant — Termination of service without 
any reason — Power whether can be ex- 
ercised absolutely — Administrative 
orders — Necessity to disclose reasons ~~ 
(Mysore Civil Services (Classification, 
Control and Appeal) Rules (1957), R. 5). 


If the services. of a temporary Goverr~- 
ment servant are terminated in accor¢e~ 
ance with the conditions of his service 
en the ground of unsatisfactory conduct 
or his unsuitability for ‘the job and/cr 
for his work being unsatisfactory, cr 
“for a like reason which marks him off 
a class apart from other temporary ser~ 
- vants who have been retained in servic3, 
there is no question of the applicability 
of Art, 16, Conversely, if the services cf 
a temporary Government servant are 


290 of 1969, D/- 


-terminated arbitrarily, and not on tke- 


ground of his unsuitability, unsatisfac- 
tory conduct or the like which woud 
put him in a class apart from his juniozs 
in the same service, a question of un- 
fair discrimination may arise, notwith- 
standing the fact that in terminating his 
service, the appointing authority was 
` purporting to act in accordance with the 
terms of the employment, Where a 
charge of unfair discrimination is level- 
led with specificity, or improper motives 
are imputed to the authority making the 
impugned order’ of termination of the 
service, it is the duty of the authority 
to dispel that charge by disclosing to the 
Court the reason or motive which im- 
pelled it to take the impugned action. 
Excepting, perhaps, in cases analogous 
to those covered by Article 311 (2), pro- 
viso (c), the authority cannot withho:d 
such information from the Court on 
the lame excuse, that the impugned 
order is purely administrative and not 
judicial, having been passed in exercise 
of its administrative discretion . under 
*(wW, P. No. 573 of 1967, D/- 20-6-1988 
(Mys).) 
ATIATIAAMOIDVT 
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; service, 


_son is the essence of the gu 


S. C.. 429 


the rules governing the. conditions of the 
. - (Paras 23, 24) 


The executive, no less than the judi- 


-ciary, is under a general duty to | act 


fairly. Indeed, fairness founded on rea- 
arantee epi- ` 
tomised in Arts, 14 and 16 (1), (Para 24) 
The services.of a temporary Govern- 
ment servant were terminated without 
giving any reason. while some other em- 
ployees junior to him were retained in 
service, The employee was earlier serv~ - 
ed with a show cause notice questioning 
his integrity and fidelity but the Gov- 
ernment ultimately adhered to the stand 
that there was no nexus between the 
show cause notice and termination of 
service. : 
Held, the termination of service was 


. made arbitrarily and not on ground of° 


unsuitability. or other reason,’ (Para 22} 
It was further observed that it was 
perhaps open to the Government to say 
in view of the complaint alluded to m 
the show-cause notice against the inte- 
grity and fidelity of the employee, that 
the former had lost confidence in ` the 
latter and considered him unsuitable to 
be continued in the post which was one 
of trust and confidence. But when the 
Government instead of taking any such 
plea has, with obdurate persistency, 
stuck to the position that the employee’s 
service has been terminated without any 
reason, it amounted to nearly admitting 
that the power reserved to the employer 
under’ the conditions of the employment, 
has been exercised arbitrarily, 
(Para 26) 
Anno: AIR Comm, -Constn. of India 
(2nd Edn.), Art. 14 N. 41A (a); Art. 16 
Si 3 (d) (iii); Art. 226 N., 165; Art. 311 
. 5. 


(B) Constitution of India, Art, 16- YW — 
Expression “appointment” — Includes 
termination -of or removal from service 
~~ “Matters relating to employment” — . 
Meaning of — (General Clauses Act, S. 16). - 


According to the principle underlying 
S. 16 of the General Clauses Act, the 
expression ‘appointment’ used in: Arti- | 
cle 16 (1) will include termination of or 
removal from service, also, The expres- 
sion ‘matters relating to employment’ 
used in Article 16 (1) is not confined to 
initial matters prior to the act of em-~ 
ployment, but comprehends all matters 
in relation.to employment both prior, 
and subsequent, to the employment 


-which are incidental to the employment 


and form part of the terms and condi- 
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tions of such employment, such as, pro- 
‘visions as to salary, increments, leave, 
gratuity, pension, age of superannuation, 
promotion and even termination of em- 
ployment, (Paras 18, 19) 

Anno: AIR Comm, Constn, of India 
(2nd Edn.), Art. 16 N, 3 (d) (i). 

(©) Constitution of India, Arts, 14, 15 
{1), 16 (1) — Scope — The Articles form 
part of the same constitutional code of 
$ guarantee and supplement each other, 

(Para 18) 
` Anno: AIR Comm. Constn, of India, 
(nd Edn.), Art, 14 N. 1; Art. 15 N. 3; 
Art. 16`N, 2. 

. (D) Constitution of India, Arts, 16, 14, 
` 311 — Master and servant — Applicabi- 
lity to Government servants, 

The rule of master and servant in its 
original absolute form is not applicable 
to Government servants, To bring it in 
tune. with vastly changed and changing 
socio-economic conditions and mores of 
the day, much of this old, antiquated 
and unjust doctrine of master and ser- 
vant has béen eroded by judicial deci- 
sions and legislation, particularly in its 
‘application to persons in public employ- 
ment, to whom the constitutional pro- 
tection of Arts. 14, 15, 16 and 311 is 
available. (Para 25) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 14 N. 41A (a); Art, 16 
N. 2; Art. 311 Notes 2, 11 (k). 

Cases Referred: Chronological Paras 


AIR 1976 SC 2547: (1977) 1 SCR 462: 
1976 Lab IC 1647 11 


AIR 1975 SC 550: (1975) 2 SCR 832: 


1975 Cri LJ 446 24 
1971 Lab IC 1474 : 1972 Serv LR 467 
(Delhi) 11 


(1971) 1 All ER 1148, Breen v. Amalga- 
mated Engineering Union 24 


1969 Serv LR 655 (SC) - 11 
AIR 1967 Mys 223. | 11 
AIR 1964 SC 1854 : (1964) 5 SCR 190 


1, 23 
AIR 1962 SC 36 19 
AIR 1962 SC 630. 11, 20 


Mr. M. Veerappa and Mr, J, R. Das, 
Advocates, for Appellants; M/s, R. B. 
Datar, P, R. Ramsesh and Lalit Bhar- 
gava, Advocates, for Respondent, 


SARKARIA, J.:— The respondent, Bel- 
liappa, was appointed temporary Junior 
Compositor in the Grade of Rs. 65-1-72- 
- 2-90 in the Government Branch Press, 
Mercara, The post was non-gazetted 
Class IV as defined in Cl. Gv) ‘of Sub- 
rule (3) of R. 5 of the Mysore Civil Ser- 


vices (Classification, Control and Appeal) 


A.L R. 


Rules, 1957, The employment was tem= 
porary and was to continue until further 
orders, . 

2. The Branch Manager, Mercara, 
Respondent 1 (herein), served a notica 
on the respondent on Dec, 29, 1966, stat- 

ing that the respondent had ‘taken outa 
side the Press some copies of the bal- 
lot papers relating to the Director’s elec- 
tion of Coorg Cardamom ` Co-operative 
Societies, Mercara. The respondent was 
required to show cause before 2.00 P.M, 
of Dec. 30, 1966, why disciplinary action 
be not taken against him as per Rules, 
It was further stated in the notice that 
failure to comply with the notice will 
result in the respondent’s suspension and 
further disciplinary action against him. 

3. Thereafter on Jan, 3, 1967, an order 
was served on the respondent, terminat- 
ing his services, This order (hereinafter 
oe the impugned order) runs as uns 

er: i 

“Office of the Manager, 
Branch Press, Mercara. 

` Memoranda, 

As per instructions. contained in Head 
Office order No. 570/66-67, dated 3-1-1967 
Shri D. B. Belliappa, Junior Compositor 
of this Office is hereby informed that 
your appointment is purely temporary 
and terminable at any time without any 
previous notice and without reasons be- 
ing assigned therefor are not required, 
Therefore your services are hereby ters 
minated with immediate effect, 

Sd/- xxx 
Government Branch Press, Mercara.” 

4. On January 7, 1967, Belliappa sub- 
mitted a representation, dated January 
6, 1967, to the Branch Manager against 
termination of his service, but without 
success, attributing motives to his imme- 
diate superior officer, that. his relations 
with the Respondent were not cordial for 
the preceding three months. He also 
prayed for permission to continue to 
work and requested for disbursement of 
his pay. 


5. On Feb. 4, 1967, Belliappa institu- 
ted a writ petition in the High Court of 
Mysore with a prayer to quash the 
order terminating his service. He further 
prayed for a direction that the Manager 
of the Press (appellant) be .directed to 
appoint him a regular candidate to the 
post of the Junior Compositor in accord< 
ance with the provisions of the Mysora 
State Civil Services (Recruitment of Lo- 
-cal Candidates to Class ITI) Rules, 1966, 
with consequential benefits, 


Government 


1978 . 


vit stating that the respondent’s appoint- 
ment was purely temporary governed 


by the conditions in the contract of his. 


service, and was liable to be terminated 


without notice at any time; that the 1963. 


Rules relied upon by the writ petitioner 
- were not applicable to him because hë 
was a Class IV employee. 

4. Subsequently, Belliappa filed a fur- 
ther..affidavit urging additional grounds 
for impugning the order of his discharge. 
The High Court, by its Order dated Jan. 
30, 1968, allowed the respondent to take 
up these additional grounds, to the ef- 
fect, that three other persons, namely, 
S/Shri B., S. Vittala, N, B. Achiah and 
Patric D'Souza who were appointed as 
temporary Junior Compositors subseqt~ 
ent to the respondent’s appointment, had 
been retained and continued in servic®, 
while a discriminatory treatment wes 
meted out to the respondent, without 
any reason, It was urged that in these 
circumstances, the ‘termination of tke 
respondent’s service while continuing 
three others similarly situated, was vio« 
lative of Art. 16 of the Constitution. At 
the stage of arguments the respondent 
gave up his claim for regularisation of 
. service, 

£ .The High Court by its order dated 
June 20, 1968, allowed the writ petition, 
holding that the impugned order contra” 
vened the guarantee of equal treatment 
embodied in Art. 16. The High Court did 
not give reasons in this order, but staz“ 
ed therein that the reasons given in the 
decision of that Court in Writ Petiticn 
No, 153 of 1965, were applicable. In the 
result, the impugned order, by which 
the respondent’s services were terminai- 
ed, was set aside and it was declared 


that he will be entitled to all the bene- 


fits flowing from the Court’s order, im- 


cluding reinstatement and the like. 


$. Hence, this appeal by special leave. 

10. Mr. Veerappa, learned counsel for 
the appellant, contends that the respon- 
dent, Belliappa, was appointed in a tem- 
porary capacity and his services could 
be terminated at any time without no- 
tice, The proposition propounded is 
that Arts. 14 and 16 are not attracted :n 
a case where the services of a temporary. 
employee are terminated in accordance 
with the conditions of his service, In 
the alternative, it is submitted that the 
„principle of ‘first come and last go’ may 
apply only when there is a general rz- 
trenchment and not where there is some 
special reason for terminating the ser- 
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6. The Manager filed a counter-affida-. 


vices of one employee while continuing 
his juniors in the temporary service, It 
is maintained that the show-cause notice 
which was served on the respondent on 
Dec, 29, 1966, furnishes the motive or 
the cause for terminating the respon- 


‘dent's services, while retaining ‘his juniors . 


in service. Mr, Veerappa contends that - 
in ‘spite of the fact that the position 
taken by the appellants in the impugn- 
ed order was that the service of the res-° - 
pondent was being terminated without 
assigning any reason in accordance with | 
the conditions of his service, it could be 
spelled out from the show-cause notice 
that the real cause of terminating the 
respondent’s service was his unsuitabi- 
lity for the job or unsatisfactory con- 
duct, i l ` 

11. A number of decisions have been 
cited: The Union of India v, Pandurang 
Kashinath More, AIR 1962 SC 630; Cham- 
paklal Chimanlal Shah v. Union of In- 
dia, (1964) 5 SCR 190: (AIR 1964 SC 
1854); Doddaiah v. State of Mysore, AIR ~ 
1967 Mys 223; Union of India v, Prem 
Parkash Midha, 1969 Serv LR 655 (SC); 
State’ of U. P. v. Ram Chandra Trivedi, 
(1977) 1 SCR 462 : (AIR 1976 SC 2547); 
Madan Singh Puran Singh v. The Union 
of India, 1972 Serv LR 67: (1971 Lab 
IC 1474) (Delhi). 


. 12. As against this, it. is submitted on 
behalf of the respondent that in his fur- 
ther affidavit, dated January 25, 1968, 
the respondent had taken up the plea of 
hostile discrimination, with particularity, 
stating that while his three named 
juniors who were in all respects similar- 
ly situated, were continued in service; 
the respondent was arbitrarily singled 
out for discriminatory treatment, al- 
though the respondent’s record of ser- 
vice was good and at no time he gave 
room for any complaint from his official 
superiors, It is stressed that these aver- 
ments in the additional affidavit of the 
respondent were not rebutted or counter- 
ed by the opposite side on affidavit, nor 
was any material produced on record to 
show that there was any special reason: 
for terminating the respondent’s service, 
and continuing the service of his juniors. 
It is urged that since the consistent 
stand taken by the appellant in the im- 
pugned order, in their counter-affidavit . 
and at the time of arguments: in the 

High Court was that the service of the 
respondent has been terminated without 
any reason, in accordance with the terms 
and conditions of his service, the appel- 
lants should not be allowed to commit a 
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volte face in this special appeal and take 


up a different ground which was never 
set up or pleaded. a 
13. Before dealing with the conten- 


tions canvassed on both sides, it will be 

useful to notice the relevant undisputed 

facts: for the discussion emerging from 
the pleadings and the material on re- 
cord, 

_ 14, The service ‘of the respondent, 
Belliappa, has been terminated without 
assigning any reason albeit in accord- 
ance with the conditions of his service, 

‘while three employees, similarly situated 
junior to Belliappa in the same tempo- 
rary cadre have been retained, 

15. A ‘charge of hostile discrimination 
has been levelled with sufficient parti- 
cularity against the appellant, Hostile 
. animus was also attributed by Belliappa 
in his writ petition to his superior offi- 
cers, In the additional grounds of his fur- 


ther affidavit, Belliappa averred that his - 


service record was good, This fact has 
not been controverted by the appellant 
by filing any counter-affidavit, However, 
there is material on the record to show 
' that the impugned order was . preceded 
by a show-cause notice of proposed dis- 
ciplinary action against Belliappa, It 
could, therefore, be presumed that but 
- for this show-cause notice, the service 
record of Belliappa was good, At any 
rate, there is nothing on the record to 
show that the service record of Belli- 
appa was, in any way, inferior to his 
three juniors who have been retained in 
service, The impugned order itself says 
that Belliappa’s services are being termi- 
_ nated without assigning any reason, and 
the same has been reiterated in the 
counter-affidavit, dated Sept. 22, 1967, 
filed on behalf of the present appellant 
in the High Court. 

16. In order to satisfy our conscience 
` and appreciate the arguments of Mr. 
Veerappa that the services of the res- 
pondent have been terminated on the 
ground of unsuitability we requested him 
to cause the production of the Head Of- 
fice Order No. 570/66-67 dated Jan. 3, 
1967, which has been referred to in the 
impugned order. We granted Mr. Vee- 
rappa sufficient time for this purpose. 
On a subsequent date, he informed us 
that this Head Office Order also does 
not contain any reason for the impugned 
action. Indeed, the contents of this Head 
Office order have been substantially re- 
iterated in the impugned order, according 
to which the service of Belliappa was 
terminated. Of course, there is .always 
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‘some reason or cause for terminating the 

services of a temporary employee, It is 

not necessary to state that reason in the 

order of termination communicated to. 
the employee concerned. But where there 

is a specific charge of arbitrary discrimi- 

nation, or some hostile motive is attri- 

buted to the authority terminating the. 
service, it is incumbent on the authority. 
making the impugned order to explain 

the same by disclosing the reason for 

the impugned action, In the instant 

case, the appellant intransigently with- . 
held that information from the court. 

There is no escape from the conclusion 

that Belliappa was picked out for the im- 

pugned action, whimsically, without any 

special reason which could put him in a 

class separate from that of his three 

juniors who have been retained in 

service, : 


1%. The ground is now clear for 
considering the contentions canvassed. by 
the appellant. 


18. Mr, Veerappa’s first contention is 
that Ariticles 14 and 16 (1) of the Con- 
stitution have no application, whatever, 
to the case of a temporary employee 
whose service is terminated in accord- 
ance with the terms and conditions of 
his service because the tenure or . the 
duration of the employment of such an | 
‘employee is extremely precarious 
being dependent upon the plea- 
sure and discretion of the employer- 
State, In our opinoin, no such genera- 
lisation can be made, The protection of 
Articles 14 and 16 (1) will be available 
even to such a temporary Government 
servant if he has been arbitrarily discri- 
minated against and singled out for 
harsh treatment in preference to hi 
juniors, similarly circumstanced. It is 
true that the competent authority had 
the discretion under the conditions of 
service governing the employee concern- 
ed to terminate the latter’s employment 
without notice, But, such discretion has 
to be exercised in accordance with rea- 
son and fair play and not  capriciously. 
Bereft of rationality and fairness, discre- 
tion degenerates into arbitrariness which 
is the very antithesis of the rule of law 
on which our democratic polity is found- 
ed, Arbitrary invocation or enforce- 
ment of a service condition terminating 
the service of a temporary employee may 
itself constitute. denial of equal protec- 
tion and offend the equality clause in 
Arts, 14 and 16 (1), Article 16 (1) gua- 
rantees “equality of opportunity for all 
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- citizens in matters relating to employ- 
ment or -appointment to any office under 
the State”. Moreover, according to the 
principle underlying S, 16 of the Gene- 
ral Clauses Act, the expression ‘appoint- 
ment” used in Art, 16 (1) .will inclade 
termination of or removal from service, 
also, . 


19. Itis now well settled that the 2x- 
pression “matters relating to employ- 
ment” used in Art, 16 (1) is not confined 
to initial matters prior to the act of em- 
ployment, but comprehends all maters 
in relation to employment both prior, 
and subsequent, to the employment 
which are incidental to the employment 
and form part of the terms and condi~ 
tions of such employment, such as, pro- 
visions as to salary, increments, . leave, 
gratuity, pension, age of superannuation, 
promotion and even termination of 2m~ 
ployment. It is further well established 
that Arts. 14, 15 (1) and 16 (1) form 
part of the same constitutional code of 
guarantees and supplement each other, If 
any authority is needed for the akove 
enunciation, reference may be made to 
the observations made by Gajendragad~ 
kar J., as he then was, in General Mena- 
ger, Southern Railway v, Rangacnari 
(AIR 1962°SC 36) (supra), 


` 20. In Union of India v, P, K. More 
{AIR 1962 SC 630) (supra), it was con~ 
tended before this Court that Art. 16 
provides that there shall be no inecua~ 


lty of treatment in the termination of. 


the service of any employee of the Gov« 
ernment, This interpretation of the 
Article was disputed by the Union of 
India, who was the appellant in hat 
case, Although the Cour, thought it un- 
necessary to pronounce finally on this 
dispute for the purpose of that case, yet 
it proceeded on the assumption that Arti» 
cle 16 might be violated by an arbitrary 
and discriminatory termination of ser- 
‘vice, In that case, the respondent, P. K. 
More, had been detained legally under a 
statute, 
held that “the respondent might legiti- 
mately have . been put in a separate 
. class and treated differently from others 
not so detained.” 


21. In the instant case, no special. zir- 
eumstance or reason has been disclcsed 
which would. justify discriminatory treat- 
ment to Belliappa as a class. apart from 
his juniors who have been retained in 
service. Mr, Veerappa’s frantic efforts 
to spell out justification for differential 
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In view of this fact, the Court. 


treatment to the respondent by refer 
ence to the show-cause notice that. pre- 
ceded the impugned action, is entirely 
futile when the stand 
throughout by his client is that there is 
no nexus between the show-cause. notice 
and the impugned action which was 
taken without any reason in exercise of 
the power vested in the competent au~- 
thority under the conditions -of 
pondent’s employment. , 


22, In view of this, we have no alter- 
native, but to hold, that the termination 
of Belliappa’s service was made arbitra- 
rily and not on the ground of unsuit- 
ability or other reason, which would 
warrant discriminatory treatment to him 
as a class apart from others in the same 
cadre, r 


23, In the view we take, we are 
further fortified by a decision of the 
Constitution Bench in Champak Lal’s 
case (AIR 1964 SC 1854) 
was a case of a temporary Government 
servant. Rule 5 governing a temporary 
Government servant, which came up‘for 
consideration in that case, gave power 
to the Government to terminate the ser- 
vice of a temporary Government ser< 
vant by giving him one month's notice 
or on payment of one month’s pay in 
lieu of notice, This rule was attacked 
on the ground that it was hit by Arti- 
cle 16, In the alternative it was urged 
that even ,if rule 5 is good, the order by 
which the appellant’s services were dis- 
pensed with, was bad because it was 
discriminatory, Reference was made to 
a number of persons whose services 
were not dispensed with, even though 
they were junior to the appellant - and 
did not have as good qualifications as 


speaking for the Court, repelled the 
alternative argument in these terms (at 
p. 1860), 


“We are of opinion that there is no 
force in this contention, This is not a 
ease where services of a temporary em- 
ployee are being retrenched because of 
the abolition of a post. In such a case, 
a question may arise as to who. should 
be retrenched when one out of serveral 
temporary posts is being retrenched in 
an office. In those’ circumstances, qua- 
lifications and length of service of those 
holding similar temporary posts may be 


_ relevant in considering whether the re+ 


trenchment of a particular employes 


- was as a result of discrimination, The 


adhered to. 


the res- ` 


(supra). -That - 


1 


. he had, Wanchoo J. (as he then was), . 
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present however. is a case where the 
appellant’s services were terminated 
because his work was found to be . un~ 


satisfactory eer (in such a case) there can, 


in our opinion, be no question of any. 


discrimination, It would be absurd to 
say that if the service of ` one 
temporary servant is terminated on the 
ground of unsatisfactory conduct the 
services of all similar employees must 
also: be terminated along with himi, 
irrespective of what their conduct is, 
Therefore even though some of those 
mentioned in the plaint by the appellant 
were junior to him and did not have as 
-godd qualifications as he had and wera 
retained in service, it does not follow 
that the action taken against the appel- 
lant terminating his services was gdis- 
criminatory, for that action was taken 
on the basis of his unsatisfactory con- 
duct: A question of discrimination may 
arise in a case of retrenchment on acs 
count of abolition of one of several 
temporary posts of the same kind in 
one office but can in our opinion never 
arise in the case of dispensing with tha 
“services of a particular temporary em 
ployee on account of his conduct being 
unsatisfactory.” (Parenthesis and empha- 
sis supplied.) 


The principle that can be deduced from 
the above analysis is that if the services 
of a temporary Government servant are 
terminated in accordance with» the con- 
ditions of his service on the ground of 
unsatisfactory conduct or his unsuitabi- 
lity for the job and/or for his work be- 
ing unsatisfactory or for a like reason 
which marks him off a class apart from 
other temporary servants who have been 
retained in service, there is no question 
ef the applicability of Art, 16. 


24. Conversely, if the services of a 
temporary Government servant are term 
minated, arbitrarily, and not on the 
ground of his unsuitability, umsatisfac- 
tory conduct or the like which would 
put him in a class apart from his juniors 
in the same service, a question. of unfair 
discrimination may arise, notwithstanding 
the fact that in terminating his service, 
the appointing authority was purporting 
to act in accordance with the terms of 


the employment, Where a charge of un- 


fair discrimination is levelled with spe- 
cificity, or improper motives are imput- 
edto the authority making the _impugned 
order of termination of the ‘service, it is 
the duty of the authority to dispel that 
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charge by disclosing to the -Court the 
reason or motive which impelled it to 
take the impugned action, Excepting,. 
perhaps, in cases analogous to those 
covered by Art, 311 (2), Proviso (c), the 
authority cannot withhold such informa- 
tion from the Court on the lame excuse, 
that the impugned order is purely ad- 
ministrative and not judicial, having been 
passed in exercise of its administrative 
discretion under the rules governing the 
conditions of the service, “The giving of 
reasons”, as Lord Denning put it in 
Breen v. Amalgamated Engineering 
Union (1971) 1 All ER 1148 “is one of 
the fundamentals of good administra- 
tion” and, to recall the words of this 
Court in Khudi Ram v. State of West 
Bengal (1975) 2 SCR 832 at p. 845 : (AIR 
1975 SC 550 at p, 558) in a Government 
of laws “there is nothing like unfetter- 
ed discretion immune from judicial re- 
viewability.” The executive, no less 
than the judiciary, is under a general 
duty to act fairly. Indeed, fairness 
founded on reason is the essence of the 
guarantee epitomised in Arts, 14 & 16 (1), 


25. Another facet of Mr, Veerappa’s 
contention is that the respondent had 
voluntarily entered into a contract of 
service on the terms of employment: of- 
fered to'him, One of the terms of that 
contract, embodied in the letter of his 
appointment is that his service was 
purely temporary and was liable to ter- 
mination at the will and pleasure of the 
appointing authority, without reason and. 
without notice, Having willingly ac% 
cepted the employment on terms offered 
to him, the respondent cannot complain 
against the impugned action taken in ac» 
cordance with those mutually agreed 
terms, The argument is wholly mis= 
eonceived, It is borrowed from the 
archaic common law concept tha; em~ 
ployment was a matter between the 
master and servant only, In the first 
place, this rule in its original absolute 
form is not applicable to Government 
servants, Secondly, even with regard to 
private employment, much of it has pass- 
ed into the fossils of time, “This rule 
held the field at the time when the mas- 
ter and servant were taken more literal- 
ly than they are now and when, as in 
early Roman Law, the rights of the ser- 
vant, like the rights of any other mem- 
ber of the house-hold, were not his own. 
but those of his pater familias.” The 
overtones -of this ancient doctrine ar@ 
discernible in the Anglo-American juris 
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` prudence of the 18th century and the 
first half of the 20th century, which 
rationalised the employer’s absolute right 
to discharge the employee, “Such a phi- 
losophy”, as- pointed out by K. K. 
Mathew J. (vide his treatise: “Democracy, 
Equality and Freedom”, page 326) “of 
the employer’s dominion over his emplo- 
yee may have been in tune with the 
rustic simplicity of bygone days, But 
that philosophy is incompatible with 
these days of large, impersonal, corpo- 
rate employers.” To bring it in tune 
with vastly changed and changing socio- 
economic conditions and mores of the 
day, much of this old, antiquated and 
unjust doctrine has been eroded by judi- 
cial decisions and legislation, particularly 
in its application to persons in public 
employment, to whom the constitutional 
protection of Arts. 14, 15, 16 and 311 is 
available, 
overruled, 


26. Coming back to the point, we 
have a vague feeling that it was, per- 
haps, open to the appellant to say in 
view of the complaint alluded to in the 
show-cause notice against the integrity 
and fidelity of the respondent, that the 
former had lost confidence in the latter 
and considered him unsuitable to be con- 
` tinued in the post which was one of 
trust and confidence, But it will be 
hazardous for us to base our decision on 
any such speculation, when the appel- 
lant, himself instead of taking any such 
plea, has, with obdurate persistency stuck 
to the position that the respondent’s ser- 
vice has been terminated without any 
reason which comes perilously near to 
admitting that the power reserved to the 
employer under the conditions of the 
employment, has been exercised arbi- 
trarily, 


27. In the absence of any information 
from the appellant indicating that the 
respondent was marked off for discharge 
on the basis of an intelligible differentia 
having a reasonable nexus with the ob- 
ject of maintaining the efficiency and in- 
tegrity of the public service, we are 
constrained to hold, in agreement with 
the High Court, that the impugned order 
suffers from the vice of unfair discrimi- 
nation and is violative of Arts. 14 and 16 
(1) of the Constitution, Accordingly, we 
- uphold the decision of the High Court 
and dismiss this Sepat with costs, 

Appeal dismissed. 
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The argument is therefore. 
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AIR 1979 SUPREME COURT 435 
(From:— ILR (1969) 2 Punj 302) 
Y. V. CHANDRACHUD, C.J. N, L 
UNTWALIA AND P. N. SHINGHAL, JJ. 


The Chief Commissioner, Union Terri- 
tory, Chandigarh, Appellant v. Sialkot 
Silk Stores, Chandigarh, Respondent, 


Civil Appeal No, 364 of 1969, D/- 23-10- 
1978. 


Punjab General Sales Tax Act (46 of 
1948), S. 6, Sch. B, Item 30 — Punjab Re- 
organisation Act (31 of 1966), S. 88 — 
Issue of ‘notification of intention to 
amend Sch, B by Punjab Govt, — Crea- 
tion of Union Territory of Chandigarh 
before expiry of three months — Whe- 
ther notification ‘law in force’ within 
meaning of S, 88 of Reorganisation Act 
in relation to Union Territory of Chandi- 
garh, 


Where the composite State of Punjab 
issued a notification giving three months’ 
notice under S. 6 of the Sales Tax Act 
of its intention to amend item 30 of 
Sch. B to exclude pure silken fabrics 
from the list of tax free goods, the 
Union territory of Chandigarh coming 
into existence, before expiry of . three 
months mentioned in the notification, 
could not impose tax on pure silken fab- 
rics by availing of the said notification 
under S. 88 of the Reorganisation Act. 
The said notification could not be consi- 
dered to bè a ‘law in force’ as contem- 
plated by S, 88 until and unless on the 
expiry of the period of three months a 
second notification was issued amending 
the Schedule, The erstwhile State Gov- 
ernment of Punjab could not issue a 
second notification in respect of the 
Union Territory after it ceased to be a 
part of the State of Punjab. Further, the 
notification issued by the erstwhile Govt. 
of Punjab State could not be deemed to 
be a notification by the Union Territory 


‘in the absence of any deeming provision 


in the Reorganisation Act, AIR 1970 SC 


1742, Disting. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1742 : 6 


M/s, S. N. Anand and R. N, Sachthey, 
Advocates, for Appellant; Mr, Arvind 
Minocha, Advocate, for Respondent, 


UNTWALIA, J.:— The Chief Commis- 
sioner, Union Territory, Chandigarh, has 
SS a 


KV/K.V/E699/78/SNV. 
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preferred this appeal by certificate from 
the decision of the High Court of Punjab 
and Haryana allowing the Writ Petition 
of the respondent and declaring the am- 
endment of item 30 in Sch, B to the Pun- 


jab General Sales Tax Act, 1948, herein- - 


after referred to as the Act, invalid. 


2. The composite and the then exist- 
ing State of Punjab was reorganised by 
the Punjab Reorganisation Act, 1966, 
Central Act 31 of 1966, The Union Ter- 
ritory of Chandigarh was carved out as 
one of the States on and from Novem- 


ber 1, 1966. Under Section 6 of the Act: 


no tax was payable on the sale of goods 
specified in Schedule B, The State Gov- 
ernment could amend this Schedule and 
at the relevant time the power so con- 
ferred on the State Government was in 
the following terms:— 


“The State Government after giving 
by notification not less than three 
months’ notice of its intention so to do 
may, by like notification add or delete 
‘from Schedule B and thereupon Sche- 
dule B shall be deemed to be amended 
accordingly.” 


Item 30 of Schedule B exempted from 
sales tax:—~ 


“All varieties of cotton, woollen oF 
silken textiles, including rayon, artificial 
silk or nylon, whether manufactured by 
handloom or powerloom or otherwise, 
but not including carpets, druggets, 
woollen durees and cotton floor durees,” 


- 3 On August 24, 1966 the State Gov- 
ernment of the composite State of Pun- 
- jab issued a notification giving three 
months’ notice of its intention to amend 
Schedule B to exclude pure silken fab- 
rics from the list of tax free goods, But 
before the expiry of three months and 
before any further notification could be 
issued by the State Government as re- 


quired by Section 6 of the Act, the Union 


Territory of Chandigarh came into exist- 
ence on November 1, 1966. The Govern- 
ment of the Union Territory issued a 
notification dated January 4, 1968 am- 
ending item 30 as intended to be am- 
ended by the notification dated Aug. 24, 
1966 issued by the State Government of 
the composite State of Punjab, The res- 
pondent filed a writ petition in the High 
Court challenging this notification as be- 
ing invalid on the ground that the ear- 
lier notification could not be availed of 
by the new Government for 
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amending. 


A. LR. 
Schedule B; The stand taken on - behalf 
of the appellant was- that. the earlier 
notification was a “law in force’ within 
the meaning of Section 88 of Central 
Act 31 of 1966. The High Court repelled 
this argument, and in our opinion, 
rightly. 


4. It is plain on the wordings of Sec- 
tion 6 of the Act, extracted above, that 
a notification merely notifying the in- 
tention of the State Government to add 
or delete from Schedule B any article, 
by itself, had no force of law until and 
unless.on the expiry of the period of 
three months a like notification wags 
issued amending the Schedule, The erst- 
while State Government of Punjab could 
not issue a second. notification in respect 
of the Union Territory. after it ceased 
to be a part of the State of Punjab, Sales; 
tax could not be charged on pure silken 
fabrics by the said State Government on 
October 31, 1966 merely by virtue of the 
notification dated -August 24, 1966, It 
was, therefore, not a law in force when 
the composite State was reorganised. 
Section 88 of the Punjab Reorganisation 
Act, 1966 runs as follows:— 





“The provisions of Part II shall not he 
deemed to have effected any change in 
the territories to which any law in force 
immediately before the appointed day 
extends or applies, and territorial refer- 
ences in any such law to the State of 
Punjab shall, until otherwise provided 
by a competent Legislature or other 
competent authority, be construed as 
meaning the territories within that State 
immediately before the appointed day,” 


It is clear that there was no law in 
force on November 1, 1966, which could 
enable the Union Territory to levy any 
sales tax on pure silken fabrics, 


5. Mr. S. N. Anand endeavoured to 
attack the judgment of the High Court 
by taking a new stand in this Court that 
the notification dated August 24, 1966 
could enure to the benefit of and ba 
availed by the Union Territory Govern- 
ment, But he failed to point. out any 
provision in Act 31 of 1966 or any other 
law to substantiate this argument, No 
“deeming” provision could be brought toj 
our notice, as there is none, to show 
that the notification issued by the erst- 
while State Government of Punjab 
could be deemed to be one issued. by the 
new Government of the Union Territory. 
For many other purposes. there ar@ 
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‘deeming’ provisions in Central Act =I 
of 1966 e.g, Sections 59 (1), 74 (1) ard 
92. But no provision is to be found # 
show that by a legal fiction the first not~ 
fication of intention issued by the ers 
while State Government could be deem- 
ed to be a notification issued by the new 
Government, The argument thus pre 
sented by Mr, Anand must be rejected 


€. Learned counsel for the appellaat 
placed reliance upon the principle of law 
enunciated in paragraph 12 at page 17-9 
in the decision of this Court in Ratten 
Lal and Co. v. The Assessing Authority, 
Patiala, AIR 1970 SC 1742, The principe 
stated therein is that the new legisla~ 
ture of the new State after the reorgani- 
sation of the composite State could 
amend the existing law retrospectivey 
from a date anterior to the date of re- 
organisation, Obviously the view expres 
sed in the decision aforesaid is so very 
different that it cannot be of any hep 
‘to the appellant in this case, 


- 4. For the reasons stated above, 


we 
dismiss the appeal with costs, Í 


Appeal dismissed. 
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(Erom: Madhya Pradesh)® 


P. S, KAILASAM, D. A, DESAI AYD 
A. D, KOSHAL, JJ. 


S. L, Goswami, Appellant v, The 
Bigh Court of Madhya Pradesh, Respa~ 
dent. ae 


Criminal Appeal No, 144 of 1992, DI- 
23-11-1978, l 


(A) Criminal P. C, (5 of. 1898), S. 295 
(1) (c) — “Of any offence described in 
S. 463” — Meaning of — Offence under 
S. 466, Penal Code whether comes under 
S. 195 (1) (c). AIR 1971 SC 1708, Diss. 
from; 
1-2-1972 (M. P.), Reversed, 


Sub-section (4) of S. 195 makes -he 
provisions of sub-section (1) with refr- 
ence. to the offences named applicable to 
criminal conspiracies to commit such pf- 


*(Criminal Revn, No, 709 of 1971, Dfe 
1-2-1972 {Madh Pra). ` Poke 


LV/LV/E530/78/DHZ 


S. L; Goswami v. M, P. High Court 


Cri. Revn. No. 709 of 1971, D/- . 


S. C. 437 - 


fences also, If the offence. falls under 
provisions of sub-section (1) to Sec, 195 
then criminal conspiracy to commit such 
offence would also fall under S. 195 (1) 
and require the complaint in writing by 
the court before the offence can be taken 
cognizance of; Section 466, Penal Code 
is an aggravated form of forgery in that 
the forgery should relate to a docu- 
ment specified in the section, One of tha 
documents specified is a document pur- 
porting to be a record or proceeding 
of or in a Court of justice, Section 466, 
Penal Code, is therefore an offence as 
described in Section 463 which is com- 
mitted -in relation to a record or pro- 
ceeding of or in a Court of justice, The 
language of Section 195 (1) (c) is very 
significant for, while referring to Sec- 
tions 471, 475 or 476; Penal Code, it-uses > 
the word ‘punishable’; but in the case 
of Section 463 Penal Code the words 
used are the “offence described in Sec- 
tion 463”. An offence under Section 466 
Penal Code is an offence which falls 
within the description of Section 463 as 
the offence under Section 463 is dealt 
with therein, AIR 1971 SC 1708, Diss. 
from, Held decision was reached on ad- 
mission made by parties, Cri, R. No, 709 
of 1971, D/- 1 1-2-1972 (M. P,), Reversed. 

(Paras 6, 7) 


Anno: AIR Comm. Cr, P, C., S, 195 
N., 15, 


(B) Criminal P, C. (5 of 1898), Ss, 195 
(1) (c) and 196-A (2) — “In respect of 
a document produced or given in evi- 
dence in such proceeding” —- Meaning of 
— Offence of criminal conspiracy com- 
mitted during preparation of paper book 
for appeal to Supreme Court — S. 195 
(4) held not attracted — Complaint un- 
der S. 196-A (2) necessary — Cri, R. No. 
709 of 1971, D/- 1-2-1972 (M. P.), Revers- 
ed. ’ 


The requirement of Section 195 (1) (9. 
is that the document in question should 
be produced or given in. evidence in the 
proceeding before the court. It is indisə 
pensable that the offence committed | 
must, in some manner, have affected the 
proceedings or had been designed to af- 
fect them or come to light in the 
course of them;.an offence commi 
after their close. is wholly outside the 
scope of the provision, 


- The appellant was a party in the ap- 
peal that: he preferred against his con= 


438 S. C. [Prs, 1-3] 


viction before the High Court but the 
appeal was decided against him and the 
conviction confirmed, Special leave to 
appeal to Supreme Court was granted 
against his conviction and for hearing 
of the appeal before the Supreme Court 
the paper book was being prepared by 
the High Court, It was during that time 
that it was alleged that the appellant 
entered into a conspiracy with the trans- 
ators and tampered with the evidence 
of one of the defence witnesses which 
was a record of the court: 


Held that it had not been established 
that the document was produced or 
given in evidence in a proceeding before 
the court, The requirements of Sec- 
tion 195 (1) (c) having not been satisfied 
a complaint by the court in writing was 
not necessary, Equally, under sub-sec~ 
tion (4) to Section 195 relating to crimi- 
nal conspiracy to commit such offence 
a complaint by the court was not neces- 
sary, Therefore, Section 196-A (2) was 
attracted and a complaint by the State 
Government or the Chief Presidency 
Magistrate or a District Magistrate em- 
powered in this behalf by the State 
Government in writing consenting to 
the initiation of the proceedings for an 
offence under Section 120-B, Penal Code 
was necessary, AIR 1976 SC 2225; AIR 
1932 Mad 290, Rel. on; Cri, R. No. 709 
of 1971, D/-~ 1-2-1972 (M. P.), Reversed. 

(Para 8) 


Anno: AIR Comm. Cr, P, C, S, 195 
Notes 12-13. 


Cases Referred: Chronological’ Paras 


AIR 1976 SC 2225: (1976) 2 SCR 933: 
1976 Cri Ly 1732 8 
AIR 1972 SC 2639: (1973) 2 SCR 66 8 


AIR 1971 SC 1708: (1971) Supp SCR 777: 


1971 Cri LJ 1266 ; g 
AIR 1932 Mad 290 8 
(1892) ILR 15 Mad 224 8 

Mr, R. Nagarathnam, Advocate, for 


Appellant; M/s. S, K. Gambhir, Miss B. 
Ramrakhiani and J. 
cates, for Respondent, 


KAILASAM, J.:— This appeal is pre- 
ferred by Dr, S. L. Goswami by special 
leave granted by this Court against the 
judgment of the High Court of Madhya 


Pradesh at Jabalpur in Criminal Revi- 


sion No, 709 of 1971. Criminal Revision 
No. 709 of 1971 was filed by the appel- 
lant before the High Court for quash- 


S. L. Goswami v, M, P. High Court (Kailasam J} 


M, Khanna, Advo-' 


A.L R. 


ing the order of the Magistrate, First 
Class, Jabalpur committing the appellant 
fo Sessions for trial under Section 466 
read with S, 120-B of the I.P.C, 


2. The appellant was prosecuted be- 
fore the Special Judge, Jabalpur, in Cri- 
minal Case No. 3 of 1967 for an offence 
under Section 5 (1) (d) of the Preven- 
tion of Corruption Act, 1947, in connec- 
tion with the defalcations of Govern- 
ment funds, In that case one Dr, 8S. G 
Barat was examined as a defence wit- 
ness, The appellant was convicted and 
an appeal against his conviction before 
the High Court failed, The appellant ob- 
tained special leave from this Court to 
appeal against the order of the High 
Court. During the pendency of the ap- 
peal before the Supreme Court the High 
Court was required to prepare a paper 
book for use in the Supreme Court, It is 
alleged that when the paper book was 
being prepared in the Supreme Court 
section of the High Court the appellant 
Dr, Goswami entered into a conspiracy 
with two of the translators and tamper- 
ed with the original deposition of Dr. 
S. C, Barat, D.W., 1, The Additional Re- 
gistrar of the High Court filed a com- 
plaint before the First Class Magistrate, 
Jabalpur, against the appellant for an 
offence under Section 466 read with Sec- 
tion 120-B of the Indian Penal Code. 
The case was taken on file by the Magis- 
trate as Criminal Case No, 1924 of 1971. 
Against the two persons who were 
alleged to have conspired with the ap- 
pellant in tampering with the deposition 
of Dr. Barat a challan was 
filed by the police before the 
same First Class Magistrate, The Magis- 
trate by a common order on 15th Nov- 
ember, 1971 committed the appellant as 
well as the two others to the Sessions 
Court to take their trial for offences 
under S, 466 read with Section 120-B of 
the Indian Penal Code, The appellant 
and another with whom we are not 
concerned preferred a revision petition 
against the order of his committal be- 
fore the High Court, The High Court dis- 
missed the revision filed by the appel- 
lant and hence this appeal. 


3. The main contentions that are rais- 
ed in this appeal are: (1) The Magistrate 
erred in taking cognizance of an offence 
under Section 466 of the Indian Penal 
Code read with Section 120-B, Indian 
Penal Code, without sanction of the 
Government under Section 196-A (2) of 
the Criminal Procedure Code; and (2) 
the offence, if any, was not committed 


1978 


in any court in respect of a documert 


produced or given in evidence in suci 


proceeding as required under S, 195 (-} 


(c) of the Code of Criminal Procedure, 


4. We will take up the first conter= . 


tion urged by the learned counsel fer 
the appellant, namely that the trial court 
was in error in taking cognizance of tre 
offence without a complaint by the Stat 
Government when the offence charged is 
one of conspiracy under Section 120-3 
of the Indian Penal Code as required 
under Section 196-A (2) of the Criminal 
Procedure Code, Section 196-A (2) reads 
as follows:— : 


“196-A, No court shall take cogniz- 
ance of the offence of criminal conspiracy 
punishable under Section 120-B of the 
Indian Penal Code, 7 

(1) x x x x 


(2) in a case where the object of the 
conspiracy is to commit any non-cogniz- 
able offence, or a cognizable offence not 
punishable with death, imprisonment for 
life or rigorous imprisonment for a term 
of two years or upwards unless the State 
Government, or a Chief Presiden:y 
Magistrate or District Magistrate en- 
powered in this behalf by the State Gov- 
ernment has by order in writing coo- 
sented to the initiation of the proceed- 
ings: ` 

Provided that where the crimiral 
conspiracy is one to which the provisicns 
of sub-section (4) of Section 195 aprly 
no such consent shall be necessary,” 


5. Section 466 deals with a non-ccg- 
nizable offence and the sub-clause (2) to 
Section 196-A provides that where the 
object of the conspiracy is to commit a 
non-cognizable offence an order in writ- 
ing consenting to the initiation of pro- 
ceedings is necessary by the State Gcv= 
ernment or the Chief Presidency Mag.s- 
trate. or the District Magistrate ` emn- 


powered in this behalf by the State Gev= 


ernment. No such consent in writing 
was obtained in this case, An exception 
to this requirement is made by the pro- 
viso which states that if the criminal 
conspiracy is one to which the provi- 
sions of sub-section (4) of Section 195 
apply no such consent shall be necessa-y, 
It is, therefore, necessary to determ-ne 
whether the offence complained of is cne 
that falls under Section 195 (4) in whch 
case consent for initiation of the proe 
ceedings is not necessary, 

. €. Section 195 (1) (c) and Section 195 
(4) which are necessary for the discus- 
sion may be extracted, f = 
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"195, (1) No Court shall take cogriz- 
(a) x x x l . 


(c) of any offence described in S, 163 
or punishable under Section 471, Sec- 
tion 475 or Section 476 of the same Code, 
when such offence is alleged to have 
been committed by a party to any pro- 
ceeding in any Court in respect of a 
document produced or given in evidence 
in such proceeding, except on the cem- 
plaint in writing of such Court, or of 
some other Court to which such Cour; ‘is 
subordinate, 


(2)x x x 

(3)x x x 

(4) The provisions of -sub-section (1), 
with reference to the offences named 
therein, apply also to criminal consp.ra- 
cies to commit such offences and to the 
abetment of such offences, and attempts 
to commit them. 

6) x x x” 


Sub-section (4) makes the provisions of 
sub-section (1) with reference to the of- 
fences named applicable to criminal con-|: 
spiracies to commit such offences also. 
If the offence falls under provisions of 
sub-sec, (1) io Section 195 then criminal 
conspiracy’ to commit such offence 
would also fall under Section 195 (1) and 
require the complaint in writing by the 
court before the offence can be saben 
cognizance of. The requirements of Sec- 
tion 195 (1) (c) are: 

(1) The offence must be one as de- 
scribed in Section 463 or punishable un-. 
der Sections 471, 475 or 476 of the IP.C. - 

(2) Such offence should be allegec to. 
have been committed by a party to any 
proceeding in any court; 

(3) Such offence should be in respect 

of a document produced or given in evi- 
dence in such proceeding. 
The offence for which the appellan- is 
committed to take his trial is that there 
was consent of the appellant alsc - in 
committing the conspiracy for commit- 
ting forgery of the record by tampering 
the evidence of Dr, Barat while the re- 
cords were being prepared by the High 
Court for being sent to the Supreme 
Court for use in the appeal pending be- 
fore the Supreme Court, 


7. The first requirement is that the 
offence should be one as described in 
Section 463 or punishable under S. 471, 
Section 475 or Section 476 of the Indian 
Penal Code, It was submitted tha: ail 


. Section 466, Indian Penal Codes, is not 
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e of the sections mentioned, the of- 
fence will not fall under the provisions 
‘jof Section 195 (1) (c) and the Section 
will not apply. In support of this view. a 

ecision of this Court in Govind Mehta 

v. State of Bihar, (1971) Supp SCR 777: 
(ATR 1971 SC 1708) was relied on, In 
that case, on a complaint by the District 
Public Prosecutor the appellant before 
this Court was committed to the Sessions 
to take trial under Sections 167, 466 and 
467 of the Indian Penal Code. One of 
the contentions raised before this Court 
was that the offence under Section 466, 
Indian Penal Code, is not covered by 
clauses (b) and (c) of Section 195 (1) 
and therefore Section 195 does not ope- 
rate as a bar to taking cognizance of „an 
offence under Section 466, Indian Penal 
Code, This Court after agreeing with the 
view of the High Court that Section 195 
(1) (b) or (c) is no bar to the Magistrate 
taking cognizance for an offence under 
Section 167 observed: ` 


“The offence under Section 466 of the 
Penal Code is, admittedly, not covered 
by clause (b) or clause (c) of Section 195 
(1) of the Code, Therefore, that section 
does not operate as a bar in respect of 
this offence.” 


Again at p. 785 (of SCR): (at p. 1713 of 
AIR) this Court observed: 


“Section 463 of the Penal Code is, no 
doubt, taken in by clause (c) of S. 195 
(1) of the Code, Even on the basis that 
Section 465 of the Penal Code will also 
be covered by clause (c) as the offence 
‘under Section 463 is dealt with therein, 
nevertheless, clause (c) will not operate 
as a bar to the jurisdiction of the Magis- 
trate in taking cognizance of the said 
offence as the offence is not. alleged to 
have been committed ‘by a party to any 
proceeding in any court....... TE : 
We have also referred to the fact that 
the appellant has been committed only 
for the offences under Sections 167, 466 
and 471 of the Penal Code, Section 465 
of the Penal Code is not the subject of 
the committal order.” 


e have given our careful consideration 

the view expressed in the above deci- 
ion that Section 466 of the Indian Penal 
Code is not covered by clause (c) of Sec- 
tion 195 (1) of the Criminal Procedure 
Code, We regret our inability to, sub- 
scribe to this view. At p. 785 (of SCR): 
(at p. 1713 of AIR) of the Report the 
Court took the -view that though Sec- 
tion 465 of the Indian Penal Code: is not 
specifically» mentioned in Section 195 (1) 
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(c) of the Criminal -Procédure Code. as 
the offence under Section 463, Indian 
Penal Code is dealt with in Section 465, 
Indian Penal Code, clause (c) of Sec- 
tion 195 (1) will not operate as. a bar 


to the Magistrate taking cognizance of 
the offence, The Court, though Sec. 465 
is not specifically mentioned in Sec- 
tion 195 (1) (c), held that Section 195 (1) 
(c) -iS applicable as an offence under 
Section 463 is dealt with under Section 
465, Indian Penal Code, On the . same 
reasoning S, 466 should also be held . to 
come within the purview of S. 195 (1) 
(c), Criminal Procedure Code, as the of- 
fence under Section 463 is dealt with in 
Section 466. Section 463, Indian Penal 
Code, defines forgery. The elements of 
forgery are: (1) The making of a false]: 
document or part of it; (2) Such making 
should be with such intention as is spe- 
cified in the section, Section 464 states 
when a person is said to make a false 
document which is one of the require- 
ments under Section 463, Section 465 
provides the punishment for an offence 
under Section 463. Section 466 is an ag- 
gravated form of forgery in that the 
forgery should relate to a document spe- 
cified in the section, One of the docu- 
ments specified is a document purport- 
ing to be a record or proceeding of or in 
a Court of Justice. Section 466, Indian 
Penal Code, is therefore an offence as 


‘described in Section 463 which is com- 


mitted in relation to a record or pro- 
ceeding of or in a court of justice, The 
offences that fall within the purview of 
Section 195 (1) (c) are. offences describ- 
ed in Section 463 and offences. punish- 
able under Sections 471, 475 or 476 of 
the Indian Penal Code, The language of 
Section 195 (1) (c) is very significant for, 
while referring to Section 471, 475 or 
476, Indian Penal Code, it uses the word 


‘punishable’, in the case of Section 463 


the words used are the ‘offence describ- 
ed in Section 463’. An offence under 
Section 466 is an offence which falls 
within the description of Section 463 as 
the offence under Section 463 is dealt 
with therein, Section 195 (1) (c) of the 
Criminal Procedure Code uses the words 
‘of any offence punishable under §, 172’ 
while in clause (b) the words used are 


.‘offences punishable under any of the 


following sections’ .mentioned therein. | 
In clause (c) as already pointed out the 
words used are ‘of any offence. described 
in Section 463 or punishable under. Sec- 
tion, 471, Section 475 or Section 476 of 
the same Code’. Thus a clear distinction 
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maintained in the section between of 
ences punishable under various sections 








(1) (c). We are, peerage of the ‘view 
that the decision that Section 466 of ~he 
dian Penal Code is not covered by 
clause (by or clause (c) of Section 195 (1) 
erroneous and not good law. The 
iquestion of law was not considered and 
the decision was reached on an admis= 
sion made by the parties, 


8& We will now deal with the other 
requirements of Section 195 (1) (c) name- 


ly that the offence should be alleged to 


have been committed by a party.to any 
proceeding and that it should be in Tes- 
pect of a document produced or given 
.in evidence in such proceeding, It is ad- 









the conviction confirmed, Special 
was granted against his conviction and 


ing prepared by the High Court. It was 
during that time that it is alleged {hat 
the appellant entered into a conspiracy 
and tampered with the evidence of one 
of the defence witnesses which is a re- 
cord of the court, The appellant was a 


document complained of as having been 
tampered with ie, the evidence of the 
defence witness was not produced or 
given in evidence in the appeal betore 
the High Court, The document was cer- 
tainly not produced or given in evi- 
dence in the High Court proceedings. 
The alleged tampering was after the 
hearing of the appeal was concluded, No 
doubt, the tampering was in a proceed- 
ing in relation to the preparation of the 
record, whether such tampering wceuld 
be in relation to a proceeding in Sup- 
reme Court in respect of . a document 
produced or given in evidence before it 
does not arise for consideration be-ore 
us as the complaint in the case is filed 
-© only by the High Court. In Abdul Kheder 
v, Meera’ Saheb, (1892) ILR “15 Mad 224 
a Bench of*the Madras High Court held 
that- where a decree against ‘certain de~ 
fendants had been passed upon the oath 
of the plaintiffs and where the docu- 
ments alleged to’ be forgeries have keen 
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put into Court but were not given in 
evidence it would not be an offence 
committed by a party to any proceeding 


. in any court in respect of a document 


given in evidence in such proceeding 
though the documents were put in court 
in a suit pending before it but were not 
given in evidence. Subsequent to this 
decision S, 195 (1) (c) was amended so as 


-to include documents ‘produced’ in addix 


tion to documents given in evidence. In 
(Pendyala) Subbarayudu v. Gopayya, AIR 
1932 Mad 290 it was held that it was 
indispensable that the offence committed 
must in some manner have affected 
the proceedings or had been designed to 
affect them or come to light in the course 
of them but an offence committed after 
their close is wholly outside the scope 
of the provision, We agree with the view 
expressed in the decision, In Nirmaljit 
Singh Hoon v, The State of West Bengal, 
(1973) 2 SCR 66: (AIR 1972 SC 2639), it 
was held that a document produced in 
a proceeding before the court during the 
investigation by -the police ordered un~ 
der Section 156 (3) of the Criminal Pro- 
cedure Code would not be a document 
produced in a proceeding before . the 
court so as to attract the ban under 
Section 195 (1) (c) of the Criminal Pro- 
cedure Code. This Court in a recent de~’ 
cision in Legal Remembrancer of Gov- 
ernment of West Bengal v. Haridas Mun~ 
dra, (1976) 2 SCR 933: (AIR 1976 SC 
2995) held that the requirement of Sec- 
tion 195 (1) (c) is that the document in 
question should be produced or given 
in evidence in the proceeding before the 
court, We find on the facts of the case 
that it. has not been established that the 
document was produced or given in evi- 
dence in a proceeding before the court. 
The requirements of Section 195 (1) (c) 
having not been satisfied a complaint by 
the court in writing is not necessary. 
Equally, under sub-section (4) to Sec- 
tion 195 relating to criminal conspiracy 
to commit such offence a complaint by 
the, court is not necessary, Therefore, 
Section 196-A (2) is attracted and a 
complaint by the State Government or 
the Chief Presidency Magistrate or a 
District Magistrate empowered in this 
behalf by the State Government in writ- 
ing consenting to the initiation of the 
proceedings for an offence under Sec- 
tion 120-B, Indian Penal Code is neces- 
sary. As in- this case no such order con- 
senting to the initiation. of proceedings 


was passed we accept the -contention 
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of the learned counsel for the appellant 
that the Magistrate had no jurisdiction 
to take cognizance of the offence against 
the appellant, In the result, we allow 
the appeal, reverse the judgment of the 
High Court and quash the order of com- 
mittal passed by the Magistrate, First 
Class, Jabalpur. 

Appeal allowed, 
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A, P, SEN, JJ. 
Bhupinder Singh, Petitioner v, Daljit 
Kaur, Respondent, 


Review Petn, No, 95 of 1973, Df- 
13-11-1978, 


Criminal P. C, (2 of 1974), Sec. 125 ~ 
Order under S, 125 for granting of main- 
tenance ~~ Whether subsequent co-habi- 
tation or compromise is a valid defence 
to execution of such order, AIR 1560 
Mad 515, 1955 Andh LT (Cri) 244, AIR 
1931 Rang 89, Overruled, 


Any defence against an order passed 
under 8, 125 must be founded on a pro- 
vision in the Code, Section 125 is a pro« 
vision to protect the weaker of the two 
parties, namely, the neglected wife, If 
an order for maintenance has been made 
against the deserter it will operate until 
vacated or altered in terms of the pro- 
visions of the Code itself, If the hus- 
band has a case under S, 125 (4), (5) or 
3, 127 of the Code it is open to him to 
mitiate appropriate proceedings, But un- 
til the original order for maintenance is 
modified or cancelled by a higher court 
3r is varied or vacated in terms of Sec- 
Jon 125 (4) or (5) or S, 127, its validity 
survives, It is enforceable and no plea 
shat there has been cohabitation in the 
interregnum or that there has been a 
compromise between the parties can hold 
good as a valid defence. AIR 1932 Lah 

“115 Rel, on. AIR 1960 Mad 515, 1958. 
Andh LT (Cri) 244, AIR 1931 Rang 89, 
Overruled. (Para 7) 


Anno : AIR Comm, Cr, P, C, See, 125 


HL 16, 


Cases Referred : Chronological . Paras 
AIR 1960 Mad 515 : 1960 Cri LJ 1470 3 
2955 Andh LT (Cri) 244 4 
AIR 1932 Lah 115 : 33 Cri Ly 12% 8 
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Bhupinder Singh v, Daljit Kaur 


ATR, 


AIR 1931 Rang 89: .32 Cri Ly 114 5 
M/s, K, R, Nagaraja, S, K, Mehta, P, 
N, Furi, Advocates, for Petitioner, 


ORDER :— A short narrative of the 
facts is necessary to explore and explode 
the submission that a substantial ques- 
tion of law arises, which merits grant of 
leave under Art, 136 of the Constitution, 
The respondent is the wife of the peti- 
tioner, She moved the Magistrate, hav- 
ing jurisdiction over the subject-matter, 
for grant of maintenance ` under S, 125 
of the Criminal Procedure Code, The 
Court awarded maintenance in a sum of 
Rs. 250/- per mensem but the order was 
made ex parte since the petitioner did 
not appear in court, The motion for set~ 
ting aside the ex parte order was dis- 
missed whereupon a criminal revision 
was filed by the husband before the 
High Court, During the pendency of the 
said petition a compromise was entered 
into between the parties as a result of 
which the wife resumed cohabitation 
with the husband, This resumption of 
conjugal life was followed by an appli- 
cation by the wife (respondent) praying 
that her. application for maintenance be 
dismissed and the execution proceedings 
for recovery of arrears of maintenance 
be withdrawn. Apparently, on this basis 
the trial court did not proceed to reco» ` 
ver arrears of maintenance, But as the 
record now stands, the order for main- 
tenance remains, That has not been se? 
aside and must be treated as subsisting. 
The High Caurt apparently dismissed the 
revision petition on the score that the 
parties had compromised the dispute, 


2. Later developments were not as 
smooth as expected, The wife was be- 
trayed, because her allegation is that her 
husband is keeping a mistress making, 
it impossible for her to live in the con- 
jugal home, Naturally, she proceeded to 
enforce the order for maintenance, This 
was resisted by the petitioner (husband) 
on the ground that resumption of co» 
habitation, after the original order for 
maintenance, revoked the said order. 
This plea having been rejected right 
through, the petitioner has come up to 
this Court seeking leave to appeal: The 
short question of law pressed before us 
is that the order for maintenance under 
S. 125 of the Code is superseded by the 
subsequent living of the wife with the 
husband and is unavailable for enforce~ 
ment, . : 


3. Counsel has relied on a ruling of 
the Madras High Court in. AIR 1960 Mad 


1979 H. P. Gup-a v 


615. The holding in that case is that re- 
sumption of cohabitation puts an end to 
the order of maintenance, The learaed 
Judge observed : 

“On the authority of the above deci- 
sions I must hold in this case that there 
was a reunion for some time and tnat 
put an end to the order under Sec, <88, 
Cr.P.C. If the wife separated again fom 
the husband, then she must file anotmer 
petition, a fresh cause of action,. and 3b- 
tain an order if she satisfied the Ccurt 
that there is sufficient reason to leave 
her husband and that he neglected to 
maintain -her.” 

4. To the same effect is the decision 
of the Andhra High Court reported in 


1955 Andh LT (Cri) 244, The head rote 


there reads : 

“Tf a wife who has obtained an order 
of maintenance under S; 488 rejoins ner 
husband and lives with him, the orde> is 
revoked and cannot be enforced sukse- 
quently, if they fall out again, If trere 
are fresh grounds, such as would enfatle 
her to obtain maintenance under S, -88, 
it is open to her to invoke the juris-lic- 
tee of court once again for the same re- 

e n , 

5. An earlier Rangoon case (AIR B31 
Rang 89) also lends support to this pro- 
position, 

6 A contrary position has found fav- 
our with the Lahore High Court rep-«rt- 
ed in AIR 1932 Lah 115, The facts of 
that case have close similarity to the 
present one and the head-note brings 
out the ratio with sufficient clarity, It 
reads : 

Shadi Lal, C. J. observed: 


“Now, in the present case the compro- 
mise, as pointed out above, was made 
out of Court and no order under S, -88, 
Criminal P., C, was made in ‘pursuancr of 
that compromise, Indeed, the order of 
the Magistrate allowing maintenance at 
the rate of Rs. 10 per mensem was aei- 
ther rescinded nor modified, and no 
ground has been shown why that omder 
should not be enforced, If the husband 
places his reliance upon the terms of 
the compromise, he may have recours to 
such remedy in a civil Court as may be 
open to him. The Criminal Court can- 
not however take cognizance of the cəm- 
promise and refuse to enforce the oder 
made by it.” 

This reasoning of the learned Chief < us- 
tice appeals to us. 

7. We are concerned with a Code 
[which is complete on the topic and any 
defence against an, order . passed urder 
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S. 125, Cr. P. C, must be founded on a 
provision in the Code. Section 125 is a 
provision to protect the weaker of the 
two parties, namely, the neglected wife. 
If an order for maintenance has been 


made against the deserter it will operate 


until vacated or altered in terms of the 
provisions of the Code itself, If the hus- 
band has a case under S, 125 (4), (5) or 
S. 127 of the Code it is open to him to 
initiate appropriate proceedings. But un- 
til the original order for maintenance is 
modified or cancelled by a higher court 
or is varied or vacated in terms of Sec- 
tion 125 (4) or (5) or S. 127, its validity 
survives, It is enforceable and no plea 
that there has been cohabitation in the 
interregnum or that there has been a 
compromise between the parties can hold 
good as a valid defence, In this view, 
we hold that the decisions cited before 
us in favour of the proposition contend- 
ed for by the petitioner are not good 
law and that the view taken by Sir 
Shadi Lal Chief Justice is sound. 


8. A statutory order can ordinarily 
be demolished only in terms of the sta- 
tute. That being absent in the present 
case the Magistrate will execute the 
order for maintenance, Our order does 
not and shall not be deemed to preju- 
dice the petitioner in any proceedings 
under the law which he may start to 
vacate or vary the order for mainten- 
ance, j 

Leave refused. 
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H, P, Gupta, Appellant v. Manohar Lal 
and others, Respondents, 
Criminal Appeal No, 38 of 1976, D/- 
3-11-1978. 
Criminal P. C. (2 of 1974), S. 456 (2)— 
“While disposing of the appeal, reference 


or revision” — Meaning of —— Whether `` 


limitation of 30 days applies to Court of 
appeal etc, — Cr, Misc, Main No. 118 of 
1975, D/- 25-9-1975 (Delhi), Reversed. 


With a view to resolve the conflict of 
views between various High Courts that 


*(Criminal Misc, Main No, 118 of 1975, 
<- D/- 25-9-1975 (Delhi)), 
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obtained under S. 522 of the old Code of 
` 1898 on the question whether the limita- 
tion of 30 days was applicable to the 
Court of appeal, reference or revision 
the phraseology was altered while en- 
acting the new provision of S, 456, The 
change in phraseology in 5S, 456 (2) 
clearly suggests that Parliament did not 
intend to prescribe any limitation on the 
powers of the appellate Court or revi- 
sional Court; the words are not “when 
convicting” or ‘when upholding the con- 
viction” but the words are “while dis- 
posing of the appeal, reference or revi- 
sion” and these would mean in conti~- 
nuation of the disposal of the appeal, re~ 
ference or revision, These words cannot 
be regarded as importing a limitation on 
the power to the effect that such order 
must be incorporated in the body of the 
judgment disposing of the appeal, refer- 
ence or revision. In other words, 

appellate or revisional Court acting un- 
der S. 456 (2) will have jurisdiction or 
’ power to pass the order for restoration 
of possession at any time but it has to 
be exercised with discretion within rea~ 
sonable time of the disposal of the ap- 


peal, reference or revision, Cr, Mise 
Main No. 118 of 1975, D/- 25-9-1975 
(Delhi), Reversed, (Para 4) 


one : AIR Comm. Cr, P. C. Sec, 456, 
8. 


Cases Referred : Chronological Paras 


AIR 1960 Ker 348 : 1960 Cri Ly 1464 4 
AIR 1953 Cal 393 : 1953 Cri LJ 891 4 
AIR 1947 Cal 390 : 48 Cri Ly 908 4 
AIR 1942 Bom 148 : 43 Cri Ly 708 4 
AIR 1939 All 662 : 40 Cri LJ 958 4 
AIR 1933 Pat 617 : 34 Cri LJ 940 : ILR 
~ 12 Pat 787 4 
AIR 1925 Pat 689 : 

4 Pat 438 

Mr, R. L. Kohli, Sr, Advocate (Mr. 5. 
K. Sabharwal, Advocate with him), for 
Appellant; Mr. Jairam Singh, Mr, N. S 
Das and Behl, Advocates, for Respon- 
dents. 
; TULZAPURKAR, J.:-— The short ques~ 

tion raised in this appeal by special 
‘leave is whether the Court of Appeal, 


27 Cri LJ 137 : ILR 
4 


after having disposed of the appeal, has 


the power to order restoration of pos- 
. session of immovable property under 
S. 456 (2) of the Code of Criminal Pro- 


` cedure, 1973? 


2. The facts giving rise to the afore- 
said question are briefly these: Respon- 
dents 1 to 4 were convicted by a Metro- 
politan Magistrate under S, 447, LPC. 
for trespassing and taking forcible pos- 


ALR. 


session of the immovable property which 
was ‘in the possession of the appellant 
Shri H, P.,Gupta; The Magistrate, how- 
ever, did not pass any order for restora- 
tion of possession under sub-s. (1) of 
S. 456 Cr.P.C. The respondents filed an 
appeal to the Court of Session against 
their conviction which was dismissed by 
the Additional Sessions Judge, New Delhi 
on Jan, 6, 1975, Two weeks later the 
appellant made an application to the Ap- 
pellate Court for restoration of possese 
sion of the property under Sec. 456 (2), 
Cr.P.C, and the learned Additional Ses- 
sions Judge ordered its restoration to 
him on Feb, 1, 1975, The respondents 
moved the Delhi High Court under Arti- 
cle 227 of the Constitution read with 
S. 482, Cr.P.C, being Criminal Miscel~-. 
laneous Main No, 118/1975, challenging 
the said order of the Additional Sessions 
Judge on the ground that the Appellate 
Court had no jurisdiction or power to 
pass the order after disposing of the ap- 
peal, The High Court set aside the im- 
pugned order holding that i 
“the language of sub-s, (2) of S. 456, 
Cr.P.C, is plain and unambiguous and 
leaves no doubt that the Court of ap- 
peal, confirmation, or revision has no 
power to pass any order of restoration 
after the appeal, reference or revision 
has been disposed of.” 
The construction placed by the High 
Court on the words “while disposing of 
the appeal, reference or revision,’ occur 
ring in S. 456 (2), Cr,P.C. is being chal- 
lenged by the appellant before us in 
this appeal, : 


3. Counsel for the appellant raised a 
two-fold contention in support of the ap- 
peal, In the first place he contended 
that an appeal was a continuation of the 
original trial by the Magistrate and the 
Court of Appeal would possess all the 
powers of the trying Magistrate and if 
the trying Magistrate could order resto- 
ration of the possession of the immov< 
able property under proviso to sub-sec+ 
tion (1) of S. 456, Cr.P.C. within one 
month after the date of conviction, the 
Appellate Court must be held to possess 
similar power and it was pointed out 
that in the instant case the Appellate 
Court had ordered restoration of posses= 
sion of the property in question to tha 
appellant within one month from the 
date when the respondents’ - convictions 


` were confirmed in appeal, Secondly, he - 
- contended that unlike the: trial Court 


where a limitation of 30 days has been 
prescribed -under ‘proviso - to sub-s, (1), 


1978 — 


no period of limitation is prescribed- 0 

far as the powers of Appellate Court 
under sub-s,- (2) of ‘S. 456, Cr.P.C, are 
concerned, which means that the Appe= 
late Court can pass an order for restore 
tion of possession at any time, though 
within reasonable time of recording or 
confirming the conviction after havirg 


been satisfied that the offence was a=- 


tended by criminal force or show af 
force or by criminal intimidation, In 
any event, he contended that the phrase 
“while disposing of the appeal, reference 
or revision” occurring in sub-s, (2) əf 
S. 456, Cr.P.C, cannot be interpreted -0 
mean that the order of restoration of 
possession must form part of the judz- 
ment disposing of the ‘appeal, referenza 
or revision as that was not the intentien 
of the Legislature when it changed the 
phraseology of the equivalent provisien 
of the old Code of 1898.. On the other 
hand, counsel for the respondents laid 
considerable stress on the words “wh‘le 


disposing of the appeal, reference or me~. 


vision” occurring in sub-s, (2) of S, 4&6, 
Cr.P.C, and contended that these words 
imported a limitation on the power of 
the Appellate or Revisional Court to 
pass the order for restoration of posses- 
sion at the time of the disposal of tha 
appeal, reference or revision and such 
Court could not do so after the disposal 
of the appeal, reference or revision. 


4. In order to determine the question 
raised before’ us it will be necessary to 
consider the equivalent provision of the 
old Code of 1898 which was containzd 
in S, 522 thereof, Sec, 522 ran thus : 

"522. Power to restore possession of 
immovable property.~ (1) Whenever a 
person is convicted of an offence attend- 
ed by criminal force or show of force or 
by criminal intimidation and it appears 
to the Court that by such force or show 
of force or - criminal intimidation any 
person has been dispossessed of any im~ 
movable property, the. Court may, if it 
thinks fit when convicting such person 
or at any time within one month frem 
the date of the conviction order the per- 
son dispossessed to be restored to the 
possession of the same, 

‘(2) No such order shall prejudice any 
right or interest to or in such immcv- 
able property which any person may be 
able to establish in a civil suit, 

-(3) An order under this section may 
be made by any Court of appeal, cœ- 
firmation, reference or revision.” . 


- It will appear clear that under sub-sec- 


tion (1) of aforesaid provision the trial 
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Court could order. restoration of posses= 
sion “when convicting such person or at 
any time within one month from ` the 
date of the conviction”’ whereas under 
the new S. 456 the limitation of one 
month has been relegated to a proviso 
to sub-s. (1) of S. 456, Sub-s, (2) of the 
present S. 456 corresponds to old Sec 
522 (3), but there has been a change in 
the phraseology and the- reasons for 
such change have been explained by the 
Law Commission in its 41st Report in 
para 43.24 thus : 

“43,24, Sub-section (3) of S, 522 pro- 
vides that an order under sub-section (1) 
may be made by any Court of appeal, 
confirmation, reference or revision. This 
is to meet cases where the trial Court 
has failed to make an order under sub- 
section (1): and it appears to the Court 
of appeal or revision that such an order 
ought to be made in the interests of 
justice. There is a conflict of decisions 
as to whether the period of one month 
from the date of the conviction which is 
mentioned in sub-sec, (1) also applies to 
the Court of appeal or revision, This con= 
flict should be set at rest by a slight 
re-wording of sub-sec, (3) indicating 
that the court of appeal, confirmation, 
reference or revision may make an order 
while disposing of the appeal, reference 
or revision, as the case may be.” 


It will thus appear clear that with a 
view to resolve the conflict of views be 
tween various High Courts that obtain- 


-ed under the old Code on the question 


whether the limitation of 30 days was 
applicable to the Court of appeal, re- 
ference or revision the phraseology was 
altered while enacting the new provision. 
The Calcutta High Court (Abdul Mannan 
v. Taiyab Ali, AIR 1947 Cal 390) and. 
the Kerala High Court (Krishnan Moo~« 
than v. V, K. A, Krishnankutty Moothan, 
AIR 1960 Ker 348) had taken the view 
that the Court of appeal, confirmation, 
reference or revision acting under Sec- 
tion 522 (3) must pass the order of res- 
toration of possession when upholding 


the conviction or at any time within one ~ 


month from the date of the order in ap-.. 
peal, reference 
the order of conviction. ‘This was con- 
trary to the view taken by the Allaha~ | 
bad High Court in Nihal.Singh v, Empe- 
ror (AIR 1939 All 662) where 
held that. there was no limitation of one 
month from the date of conviction for 
passing the order under sub-s. (2) of 
S. 522 as there was for an order under 
sub-s, (1) and, therefore, where an order 


or revision - upholding | -. 


it was.. 
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for restoration of possession of the im- 
movable property was passed by the 
Magistrate more than one month after 
the conviction under Sec, 447 LP.C, the 
High Court in revision could set aside 
that order and itself pass an order for 
the restoration of possession, In a later 
case Basanta Kumar Maity v. Kenaram 
Maity (AIR, 1953 Cal 393) the Calcutta 
High Court took the view that the Ses- 
sions Judge as a Court of Reference has 
.power to pass an order under Sec. 522 
even after one month of conviction and 
there was nothing to prevent his validat- 
ing the order of the Magistrate (passed 
beyond one month of the conviction) 
which was a just order and the Sessions 
Judge not having done so, the High 
Court, as a Court of revision, had power 
under S, 522 to make such an order. In 
Fida Hussain v, Sarfaraz Hussain (AIR 
1933 Pat 617) the Patna High Court 
took the view that there was nothing in 
S. 522 (3) to limit the jurisdiction of 
an appellate Court to the passing of an 
order within one month either of the 
original conviction or the appellate 
order and that it was left to the discre- 
tion of the appellate or revisional Court, 
not to exercise its power under this sec- 
tion in cases where there has been un- 
due or excessive delay in moving the 
Court for its use; in other words the ap- 
pellate or revisional Court will use its 
discretion in exercising power within re- 
asonable time. In Saviaram Sadoba 
Navle v. Dhyaneshwar Vishnu Chinke 
(AIR 1942 Bom 148) the Bombay High 
Court took the view that although there 
be not before the Court any appeal or 
` revision against the conviction. of - the 
‘accused, and the Magistrate had rightly 
dismissed the application for an order 
for possession under S. 522 (1) because 
it was made more than a month after 
the conviction, still the High Court can 
under sub-s, (3) of S. 522 make an order 
for possession in a proper case in revi- 
sion against the order dismissing the ap- 
plication for possession and in taking 
this view the Bombay High Court fol- 
lowed the view of the Patna High Court 
in (1933) ILR 12 Pat 787: (AIR 1933 Pat 
617) and ILR 4 Pat 438: (AIR 1925 
Pat 689) and of the Allahabad High 
Court in AIR 1939 All 662, It- was with 
a view to set at rest the aforesaid con- 
flict of views. that the Law Commission 
recommended the change in the phraseo- 
logy and the Parliament accepting the 
recommendation - enacted ` sub-s, (2) of 


S. 456 thus : 
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“456 (2) Where the Court trying the 
offence has not made an order under 
sub-sec, (1), the Court of appeal, con- 
firmation or revision may, if it thinks 
fit, make such order while disposing of 
the appeal, reference or revision, as ths 
case may be,” 


The language of sub-s, (2) clearly shows 
that the same is applicable to a case 
where a conviction has been recorded by 
the trial Court and the trial Court has 
through mistake or inadvertence omitted 
to make an order for restoration of pos- 
session of immovable property to the 
complainant or has refused to pass such 
order either because the offence was not 
attended by criminal force or show of 
force or by criminal intimidation or be- 
cause the application in that behalf was 
made after expiry of 30 days and an ap- 
peal or revision either against the con- 
viction or the order refusing restoration 
has been preferred; in such a case sub- 
sec, (2) provides that the appellate 
Court or the revisional Court while dis- 
posing of such appeal or revision may 
make an order restoring possession of 
the immovable property to the complain~ 
ant, The change in phraseology clearly 
suggests that Parliament did not in- 
tend to prescribe any limitation on 
the powers of the appellate Court or re- 
visional Court; the words are not “when 
convicting” or “when upholding the con-|' 
viction” but the words .are “while dis- 
posing of the appeal, reference or revi- 
sion” and these would mean in continua- 
tion of the disposal of the appeal, refer- 
ence or revision and these words cannot 
be regarded as importing a limitation on 
the power to the effect that such order 
must be incorporated in the body of the 
judgment disposing of the appeal, refer- 
ence or revision. In other words, the 
appellate or revisional Court acting un- 
der S. 456 (2) will have jurisdiction or} 
power to pass the order for restoration| 
of possession at any time but it has toj’ 
be exercised with discretion within rea- 
sonable time of the disposal of the D. 
peal, reference or revision, 


5. In our opinion the view taken by 
the High Court is clearly erroneous, We 
accordingly allow the appeal, set aside 
the impugned order passed by the High 
Court on Sept. 25, 1975 and restore 
that passed by the Additional Sessions 
Judge on Feb. 1, 1975. 

i . Appeal allowed. 
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V.-D. TULZAPURKAR AND 
O, CHINNAPPA REDDY JJ. 
Ashadevi, Appellant v, K, Shivraj and 
another, Respondents, 
.. Criminal Appeal No, 350 of 1978, Dja 
3-11-1978, 
Conservation of Foreign Exchange and 
Prevention of' Smuggling Activities Act 
(52 of 1974), S. 3 (1) (iii) —- Detention 


order under — Material or vital facts 
likely to influence mind of authority net 
considered — Subjective satisfaction af 


authority is vitiated which renders de- 
tention order invalid, Spl, Cri. ge 
No. 20 of 1978, D/- 29-5-1978 (Guj), Re- 
versed, 


It is well settled that the subjective 
satisfaction requisite on the part of tka 
detaining authority, the formation cf 
which is- a condition precedent to tka 
passing of the detention order will get 
vitiated if material or vital facts which 
would have a bearing on the issue and 
would influence the mind of the detair~ 
ing authority one way or the other ar@ 
ignored or not considered by the detain- 
ing authority before issuing the detem- 
tion order, (Para 5) 


In the instant case by a  detenticn 
order the detenu was detained with a 
view to preventing him from engaging 
in transporting smuggled goods, In pass- 
ing the detention order the detaining 
authority based its decision on the d= 
tenu’s confessional statement made ear- 
lier before the Customs Officers, The 
said confessional statements were subse- 
quently retracted by the detenu at the 
first available opportunity while he was 
in judicial custody, 

Held that the questions whether the 
confessional statements recorded earli2r 
were voluntary statements or were statz- 
ments which were obtained from the de- 
tenu under duress or whether the suz- 
sequent retraction of those statements 
by the detenu was in the nature of an 
afterthought, were primarily for the 
detaining authority to consider before 
deciding to issue the detention order but 
since admittedly the aforesaid vital facts- 
which would have influenced the mind 
of the detaining authority one way oF 


"(Spl, Criminal Appin. No. 20 of , 1978, 
D/- 29-5-1978.) 
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the other were neither placed before nor 
considered by the detaining 
it was held that. there was non-applica~ 
tion of mind to the most. material and 
vital facts -vitiating the requisite satis- 
faction of the detaining authority there- 
by rendering the detention order invalid 
and illegal. Spl, Cri. Appln, No. 20_. of 
1978, D/- 29-5-1978 (Guj), Reversed; AIR 
1978 SC 1025 and AIR 1975 SC 728 and 
AIR 1974 SC 2353, Rel. on. (Para 7) 
Cases Referred: Chronological Paras ` 
AIR 1978 SC 1025: (1978) 2 SCC 424: 
1978 Cri LJ 968 q 
AIR 1975 SC. 728: 1975 Cri LJ 607 & 
AIR 1974 SC 2353 6 
Mr, Ram Jethmalani, Sr. Advocate, 
(Mrs, K. Hingorani, Advocate with him), 
for Appellant; M/s. S. K. Mehta and 
M. N, Shroff, Advocates, for Respon- — 
dents, 


TULZAPURKAR, J:— On September 
29, 1978 the detenu herein was directed 
to be released forthwith on his detention 
order being set aside and we had stated 
that we would give our reasons for our ` 
order later which we do presently, 

2. By a detention order passed on 
January 4, 1978 under S. 3 (1) of the 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 
1974 (hereinafter referred to as ‘COF- 
EPOSA’) the detenu Gopal Ghermal 
Mehta was detained by the Additional 
Chief Secretary to the Government cf 
Gujarat (respondent No. 1) with a view 
to preventing him from engaging in 
transporting smuggled goods, The 
grounds of detention were served upon 
him on the same day i.e. on January 4, — 
1978, Briefly stated the grounds disclos~ 
ed the following material against the 
detenu: On receipt of certain informa~ 
tion on December 12, 1977 by the Cus- 
toms Officers of Ahmedabad, the said 
officers had kept a watch for a Fiat Car 
No, GTI-6020 and the said car with five 
occupants . was intercepted in the early 
hours of December 13, 1977 near Naroda 
Railway Crossing -and the occupants (the 
detenu and four others) were taken to 
the Customs Divisional Officer, Paldi, 
Ahmedabad for examination. The detenu 


and the other four occupants of the car - = at 
carrying any g 


denied that they were 
smuggled gold or prohibited articles; 
but on search of one of the occupants 
Sheveram Atmaram Chandwani two 
cloth bags were recovered from him, in 
one of which there were 27 gold bars of 
foreign marking weighing 19 tolas valu- 
ed at Rs, 21,600 and in the other there: 
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.were 18 pieces of gold bearing ‘Trishul’ 
mark valued at Rs, 1,94,400. Chandwani 


in his. statement before the Customs Offi-. 


cers stated that the two bags which ‘he 
was carrying on his person belonged to 
the detenu who was dealing in Silver 
and Gold in Udaipur and that he was 
- merely a carrier who used to receive re- 
muneration of Rs, 100 per trip from 
the detenu,. Two statements of the de- 
tenu were recorded by the Customs Offi- 
_ cers on December 13 and 14, 1978, in 
which he corroborated the version of 
Chandwani but added that the entire 
quantity of foreign marked gold and the 
‘Trishul’ marked gold belonged to one 
Prem of Chandni Chowk, Delhi, for and 
on whose behalf he was carrying the 
gold from Delhi to Udaipur and from 
Udaipur to Ahmedabad for disposing it 
of to two persons, namely, Poonamchand 
Laxmanji and Bhagubhai in Ahmedabad. 
The detenu also stated that this had 
been going on for about six: to eight 
‘months and that he had made five to 
six trips in a month and on each such 
trip he used to carry: 24 to 3 kgs, of gold. 
He further admitted that the Fiat Car 
in question had been purchased for this 
purpose for Rs, 15,000 which money had 
been provided by Prem. He further stat- 
ed that after disposal of the gold be- 
longing to Prem at Ahmedabad he used 
to carry the sale proceeds to Prem and 


account for the same at the time of the 


next transaction between him and Prem. 


3- Counsel for the petitioner (being 
the wife of the detenu) did not dispute 
that the aforesaid material disclosed in 
the grounds was prima facie sufficient to 
show the detenu’s involvement in the 
racket of smuggiing gold, namely, 
transporting smuggled gold from Delhi 
to Udaipur and from Udaipur to Ah- 
medabad but he challenged the deten- 
tion order on the ground that procedu- 
ral safeguards had not been followed 
vitiating the requisite satisfaction on the 
.part of the detaining authority under 
S. 3 (1), It appears that when the inter- 
rogation of the detenu was going on 
. while he was in custody of the Customs 
Officials, Smt, Devyantiben Shah, an 
Advocate of the detenu addressed a let- 
ter as also a telegram, both dated De- 
ecember 14, 1977, making a grievance 
about the wrongful restraint and illegal 
custody of the detenu by the Customs 
Officers beyond 24 hours and expressing 
apprehension that the detenu. had been 
so detained with a view to obtain con- 


fessional ‘statements against his will, The. 
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receipt of the letter was disputed: but 
the Assistant Collector of Customs ad- 
mitted the receipt of the telegram from 
the Advocate on December 15, 1977. By 
his reply dated December 15, 1977 sent 
to the Advocate, the Assistant Collector 
denied the allegations made in the tele- 
gram. Admittedly on December 14, 1977, 
the Advocate had gone to the Customs 
Officer and had sought permission to re- 
main present at the time of the interro- 
gation of the detenu but her request was 
not acceded to as the Customs Officers 
were of the view that there was no pro- 
vision in law permitting an Advocate to 
remain present at the time of interroga- 
tion, Further on this occasion the Advo- 
cate was told that the detenu will be 
produced before the Magistrate at 5-30 
p.m, on that very day and, therefore, 
‘she waited in the Magistrate’s Court up 
to 5-30 p.m. to obtain bail for the detenu 
but as the detenu was not produced the 
Magistrate declined to pass any order 
on the bail application. On December 15, 
1977 the detenu was produced before 
the Magistrate who remanded him to 
Customs custody for five days in spite of 
opposition by the Advocate, On Decem- 
ber 20, 1977 the detenu was again pro- 
duced before the Magistrate and even on 
this occasion bail was refused but the 
detenu was remanded to judicial custody 
permitting further interrogation by Cus- 
toms Officers, On December 22, . 1977 
while he was in judicial custedy the 
detenu was interrogated by Customs Offi- 
cers and his statement was recorded on 
that day but the detenu refused to sign 
the same and instead made an endorse- 
ment that his earlier statements dated 
December 13 and 14, 1977 and the facts 
stated therein were not correct; In other 
words, in his statement dated December 
22, 1977 the detenu had resiled from his 
earlier confessional statements and had 
squarely repudiated the facts stated 
therein, On January 3, 1878 the Advo- 
cate of the detenu made another appli-. 
cation for getting him released on bail 
as the period of remand was to expire 
on 4th January 1978 and that application 
was fixed for hearing on January 6, 1978 
but on January 4, 1978 itself while the 
detenu was in judicial custody the Addi- 
tional Chief Secretary to the Gujarat 
Government (respondent No, 1) passed 
the impugned order under S. 3 (1) of 
the ‘COFEPOSA’ and the detenu was 
detained thereunder, © eo Ge? 


4. The aforesaid detention was chal- 
lenged by the appellant. (wife .of tha 
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detenu) before: the. Gujarat High. Court 
under Article 226. of the Constitution oy 
filing Special Criminal Application’ Mo. 
20 of 1978 seeking a writ of habeas cœ- 
pus for the release of the detenu princi- 
pally on the ground that there was com~ 
plete non-application of mind on tie 
part of the detaining authority (respon~ 
den; No. 1) to the attendant circumstan- 
ces in which the confessional statemerts 
of the detenu — on which the detention 
order was mainly based — were record- 
ed, particularly the vital facts that trars- 
pired during the interrogation as abo 
those that followed the recording of 
those statements. It was contended that 
apart from the apprehension expressed 
in the Advocate’s telegram that te 
detenu was being detained with a view 
to obtain his confessional statemerts 
under duress, the said confessional state- 
ments had actually been retracted >y 
the detenu at the first available oppor- 
tunity when he was in judicial custody 
on the. ground that these had been in- 
voluntarily extorted from him and that 
such retraction of the confessional stae- 
ments was not intimated to the detaining 
authority and was not considered by it 
before passing the impugned detention 
order and as such for want of consider- 
ing such vital fact the subjective sat s- 
faction of the detaining authority cot 
vitiated and the impugned order was 
liable to be set aside. The High Court, 
however, rejected the said contention as 
also the other contentions urged on ke- 
half of the appellant (the wife of te 
detenu) and dismissed the said applica- 
tion on May 29, 1978, Against this’ ds- 
missal the present appeal has been pre- 
ferred, 


5. Counsel for the petitioner conterd- 
ed before us that the High Court kad 
clearly erred in taking the view that 
since the contents of the telegram dated 
December 14, 1977 expressing the appre- 
hension had been made known to the 
detaining authority it could not be said 
that this material aspect of the case kad 
been kept back from the detaining su- 
thority. It was pointed out that the mere 
expression of an apprehension that ccn- 
fessional statements might be extorted 
was different from the actual obtaining 
of the statements under. pressure of 
which a complaint had been made by 
the detenu in his statement recorded on 
December 22, 1977 wherein the earber 
statements. had been completely. retract- 


ed and. it.. was urged that. the fact tEat 
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there was such retraction of the confes- 

sional statements by the detenu at. the 
first available opportunity was not com- 
municated or placed before the detaining 
authority when it considered the ques- 
tion of passing the impugned order. 

Counsel further contended that instead 
of considering whether thése facts were 
vital enough to require the application’ 
of mind by the detaining authority, the 
High Court went on to record findings” 
of fact to the effect (i) that it could not 
be said that the detenu was in illegal 

custody; (ii) that the confessional state- 
ments could not have been extracted 
under compulsion and (iii) that the said 
statements were not obtained under 
duress and in doing so the High Court 
clearly acted in excess of jurisdiction 

and contrary to the well-established 

principles applicable to the issue of 
habeas corpus in preventive detention 
cases. In any case it was for the detain- 
ing authority to apply its mind to these 
aspects before deciding to issue the im- 
pugned order, Counsel further contended 
that it was undisputed that the Advocate 

was not allowed to be present nor allow- 

ed to be consulted during the interro- 

gation in spite of request having been 

made in that behalf which clearly show- 
ed that the detenu was under duress 

and not a free person, In any event, 

counsel contended, the satisfaction of the 
detaining authority must be regarded as 
vitiated, inasmuch as these vital facts, 
namely, (i) that during interrogation in 
Spite of request neither the presence nor 
the consultation of the Advocate was 
permitted; (ii) that in spite of intimation 

to the Advocate in that behalf the de- 
tenu was not produced before the Magis- 
trate at 5-30 p.m; on December 14, 1977 

and (iii) that the confessional statements 
had been squarely retracted by the de- 
tenu on December 22, 1977 at the first 
available opportunity while he was in 
judicial custody — all of which had a 
material bearing and would have influ- 
enced the mind of the detaining autho- 
rity one way or the other — were nei- 
ther placed before nor considered by 
the detaining authority before passing 
the detention .order on January 4, 1978 
and, therefore, the impugned order was 

liable to be set aside, We find consider- 

able force in these contentions urged by 
counsel for the appellant before us. 


6. It is well settled that the subjec-, 
tive satisfaction requisite on the part. of 
the detaining authority, the formation 
of which is a. condition precedent te. the! 
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passing of the detention order will get 
vitiated if material or vital facts which 


would have a bearing on the issue and 
would influence the mind of the detain- 
ing authority one way or the other are 
ignored or not considered by the detain- 
ing authority before issuing the deten- 
tion order, In Sk, Nizamuddin v, State of 
West Bengal, AIR 1974 SC 2353 the 
order of detention was made on Sep- 
tember 10, 1973 under S. 3 (2) (a) of 
MISA based on the subjective satisfac- 
tion of the District Magistrate that it 
was necessary to detain the petitioner 
with a view to preventing him from act- 
ing in a manner prejudicial to the main- 
tenance of supplies and services essential 
to the community and this subjective 
satisfaction, according to the grounds of 
detention furnished to the petitioner, 
was founded on a solitary incident of 
theft of aluminium wire alleged to have 
been committed by the petitioner on 
April 14, 1973. In respect of this inci- 
dent of theft a criminal case was filed 
inter alia against the petitioner in the 
Court of the Sub-Divisional Magistrate, 
Asansol, but the criminal case was ulti- 
mately dropped as witnesses were not 
willing to come forward to give evidence 
for fear of danger to their life and the 
petitioner was discharged, It appeared 
clear on record that the history-sheet of 
the petitioner which was before the Dis- 
trict Magistrate when he made the order 
of detention did not make any reference 
to the criminal case launched against the 
petitioner, much less to the fact that the 
prosecution had been dropped or the 
date when the petitioner was discharged 
from that case, In connection with this 
aspect this Court observed as follows 
(at p. 2354 of AIR): 


“We should have thought that the 
fact that a criminal case is pending 
against the person who is sought to be 
proceeded against by way of preventive 
detention is a very material circum- 
stance which ought to be placed before 
the District Magistrate. That circum- 
stance might quite possibly have an im- 
pact on his decision whether er not to 
make an order of detention. It is not al~ 
together unlikely that the District 
Magistrate may in a given case take the 
view that since a criminal case is pend- 
ing against the person sought to be de- 
tained, no order of detention should be 
made: for the present, but the criminal 
case should be allowed to run its full 
course and only if it fails to result in 
conviction, then preventive detention 
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should be resorted to. It would be most 
unfair to the person ‘sought to be detain- 
ed not to disclose the pendency of a cri 
minal case against him to the ` District 
Magistrate.” 


It is true that the detention order in 
that case was ultimately set aside on 
other grounds but the observations are 
quite significant, These observations 
were approved by this Court in Suresh 
Mahato v, The District Magistrate, Burd- 
wan, AIR 1975 SC 728. The principle 
that could be clearly deduced from the 
above observations is that if material 
or vital facts which would influence the 
mind of the detaining authority one way 
or the other on the question whether or 
not to make the detention order, are 
not placed before or are not considered 
by the detaining authority it would viti- 
ate its subjective satisfaction rendering 
the detention order illegal, After all the 
detaining authority must exercise due 
care and caution and act fairly and just- 
ly in -exercising the power of detention 
and if taking into account matters ex- 
traneous to the scope and purpose of the. 
statute vitiate the subjective satisfaction 
and renders the detention order invalid 
then failure to take into consideration 
the most material or vital facts likely to 
influence the mind of the authority one 
way or the other would equally vitiate 
the subjective satisfaction and invalidate 
the detention order, 


7. In the instant case admittedly three. 
facts were not communicated to or plac- 
ed before the detaining authority before 
it passed the impugned order against 
the detenu, namely, (i) that during inter- 
rogation of the detenu, in spite of re- 
quest, neither the presence nor the con- 
sultation of the Advocate was permitted; 


‘ (ii) that in spite of intimation to the Ad- 


vocate in that behalf the detenu was 
not produced before the Magistrate on 
December 14, 1977 and (iii) that the con- 
fessional statements were squarely re- 
tracted by the detenu on December 22, 
1977 at the first available opportunity 
while he was in judicial custody; the 
first two had a bearing on the question 
whether the confessional statements had 
been extorted under duress from the 
detenu or not, while the third obviously 
was in relation to the confessional state- 
ments which formed the main founda- 
tion of the impugned order and as such. 
were vital facts having a bearing on the 
main issue before the detaining autho- 
rity, As regards the first this Court in 
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Nandini Satpathy’s case, (1978) 2 SCC 
424: (AIR 1978 SC 1025) has observed 
in para 63 of the judgment thus (para 59 
of AIR):— 


“Lawyer's presence is a constitutional 
claim in some circumstances in our coun- 
try also, and, in the context of Art, 20 
(3), is an assurance of awareness and 
observance of the right to silence, The 
Miranda decision has insisted that if an 
accused person asks for lawyer’s assist- 
ance, at the stage of interrogation, it 
shall be granted before commencing Or 
continuing with the questioning, We 
think that Article 20 (3) and Article 22 
(1) may, in a way, be telescoped by 
making it prudent for the police to per- 
mit the advocate of the accused, if there 
be one, to be present at the time he is 
examined. Overreaching Article 20 (3) 
and Section 161 (2) will be obviated by 
this requirement, We do not lay down 
that the police must secure the servizes 
of a lawyer, That will lead to ‘police- 
station-lawyer’ system, an abuse wh.ch 
breeds other vices, But all that we mean 
is that if an accused person expresses 
the wish to have his lawyer by his s.de 
when his examination goes on, this faci- 
lity shall not be denied, without being 
exposed to the serious reproof that m- 
voluntary self-crimination secured. in 
secrecy and by coercing the will, was 
the project.” 


In this case the request to have the pre- 
sence/consultation of a lawyer was turn- 
ed down owing to some misconception of 
the legal position but that apart, -he 
fact that such a request was made and 
refused ought to have been intimated to 
the detaining authority, Further, in pass- 
ing the detention order the detaining au- 
thority obviously based its decision on 
the detenu’s confessional statement of 
December 13 and 14, 1977 and, therefcre, 
it was obligatory upon the Customs Offi- 
cers to report the retraction of those 
statements by the detenu on December 
22, 1977 to the detaining authority, for, 
it cannot be disputed that the fact of re- 
traction would have its own impact ane 
way or the other on the detaining autho- 
rity before making up its mind whether 
or not to issue the impugned order of 
detention. Questions whether the confes- 
sional statements recorded on December 
13 and 14, 1977 were voluntary staje- 
ments or were statements which were 
obtained from the detenu under duress 
or whether the subsequent retraction of 
those statements by the detenu on De- 
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cember 22, 1977 was in the nature cf an 
afterthought, were primarily .for the 
detaining authority to consider before 
deciding to issue the impugned detention 


order but since admittedly the afor2said 


vital facts which would have influenced 
the mind of the detaining authority one 
way or the other were neither placed be- 
fore nor considered by. the detaining au- 
thority it must be held that there was’ 
non-application of mind to the most ma-i 
terial and vital facts vitiating the 7 
quisite, satisfaction of the detaining au- 
thority thereby rendering the impugned 
For 
these reasons we set aside the impugned 
detention order, 

l Appeal allowed. 
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under $. 161, Penal Code and S. 5 (2), Pre- - 


vention of Corruption Act — Authority 
competent. te remove — Sanction granted 
by Jt. C. C. I. E. was valid. 


Held that, in the case of the organisa= 
tion of the C. C. I. E, for all posts in Head= 
quarters Office, Jt. C. C. L E, would ba 
both the appointing and the disciplinary 
authority having the power to remove 
from service such persons belonging te 
Class IJI service. The appellant was in= 
disputably holding a post in Class III ser= 
vice in the Headquarters Office of the 
organisation of C. C. I. E. He was at the 
relevant time holding the post of In- 
vestigator which was admittedly a civil 
post in Class III service in the office of 
Cc. Cœ I E Indisputably, therefore, 
Jt. C. C. I. E. would be both the appoint- 
ing and disciplinary authority with power 
to remove him from service. Therefore, 
Jt. C. C. I. E. would be competent to ac- 
cord sanction as envisaged by S. 6 (1) (c) 
of the Act. Sanction in the instant case 
having been granted by the Jt. C. C. I E, 
it was valid. (Para 10) 

Anno: AIR Manual (3rd Edn.), Preven< 
tion of Corruption Act, S. 6, N. 3. 


(©) Constitution of India, Art. 141 — 
Judgment of Supreme Court proceeding 
on concession and not on any analysis or 
examination of the relevant provisions — 
It is of no help as judicial precedent. AIR 
1971 SC 1552, Ref. — (Precedent). 

(Para 11) 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 141, Notes 2, 4. 

Cases Referred: Chronological Paras 
AIR 1971 SC 1552 : 11 


Mr. C. P. -Lal Advocate, for Appellant; 
Mr. H.. R. Khanna and Mr. M. N. Shroff 
Advocates, for Respondent. 

DESAI, J.:— The appellant in this ap- 
peal by special leave limited to the deter- 
mination of the question: whether the 
sanction is valid in law or not, has been 
convicted for offences under S. 5 (2) read 
with S. 5 (1) (d) of the Prevention of Cora 
ruption Act, 1947 (‘Act’ for short), and 
S. 161 of the I. P. C., and was sentenced 
to suffer rigorous imprisonment for 18 
months on each count and a fine of 
Rs. 200/-, in default to suffer further 
rigorous imprisonment for a period of two 
months, for an offence under S. 5 (2) of 
the Act. His appeal being Criminal Ap- 
peal No. 54 of 1971 was dismissed by the 
High Court of Delhi and the conviction 
and senténce were confirmed. 

-2, As-the leave is limited to the ques- 
Hon. of the: validity of sanction accorded 


ALR, 


under S. 6 of the Act, it.is not. necessary 

to set out in. detail: the prosecution case, 

Briefly stated, the prosecution case is that 

the appellant who was employed at the 

relevant time as Investigator in the Office 

of the Chief Controller of Imports & Ex- 

ports (‘C. C. I. E.’ for short), accepted-from . 
one P, T, Toprani an amount of Rs. 250/- 

by way of illegal gratification which was 

not his legal remuneration in presence of 
witnesses on 18th June 1969 at about 5.30 

p.m. near Gujarati Samaj Sabha, Delhi. 

D. S. P. Badri Sharma appeared as soon 

as the trap arranged by him materialised 

and recovéred the amount of Rs. 250/- 

from the appellant. After completing the 
investigation the appellant was -charge- 
sheeted for the offences herein above 
mentioned. 


3. Section 6 of the Act forbids the 
Court from taking cognizance, inter alia, 
of offences punishable under Sec. 161, 
I. P. C. and under sub-sec. (2) of S. 5 of 
the Act except with the previous sanction 
of the authority therein set out. Neces- 
sary sanction was accorded by the 
Jt. C. C. I. E. on 26th Nov. 1969. The re~- 
levant portion of the sanction reads as 
under: 


“Now, therefore, I, S. P. Chablani, 
being the authority competent to remove 
the said Shri L. S. Srivastava, from office 
do hereby accord sanction under Sec. 6 
(1) (c) of the Prevention of Corruption 
Act, 1947 for the prosecution of the said 
Shri L. S. Srivastava, for the said offences 
under S. 161, I..P. C. and S. 5 (2) read with 
S. 5 (1) (d) of Act II of 1947 and for any 
other offence punishable under the provi- 
sions of law, in respect of the facts afore- 
said and for the taking of cognizance of 
the said offences by a court of competent 
jurisdiction.” ; 


4. Mr. H. R. Khanna, learned counsel 
who appeared for the respondent raised a 
preliminary objection. It was urged that 
the appellant died during the pendency of 


this appeal and, therefore, the appeal 


abates and cannot be proceeded with, 
Simultaneously it was urged that if tha 
appeal were not to abate on the only 
ground that the appellant was also 
sentenced to pay a fine of Rs. 200/- and, 
therefore, it may be said that right to 
property of the legal representatives may 
be adversely affected and, therefore, they - 
would be entitled to continue the appeal, 
the respondent State is prepared to con- 
cede that the.sentence of fine maybe sef 
aside, Pe Ge Cg te ee a 


1979 
` § Section 394 of ‘the Criminal P; C, 
which provides for abatement of appeals 
reads as under: ` an ; 

"394, (1) Every appeal under S. 377 or 
S. 378 shall finally abate on the death of 
the accused. - 

(2) Every other appeal under this Chap- 
ter (except an appeal from a sentence of 
fine) shall finally abate on the death of 
the appellant : 

Provided that where. the appeal is 


against a conviction and sentence of decth’ 


or of imprisonment and the appellant des 
during the pendency of the appeal, any 
of his near relatives may, within thirty 
days of the death of the appellant, apply 
to the Appellate Court for leave to ccn- 
tinue the appeal; and if leave is gramt- 
ed, the appeal shall not abate. 
Explanation — In this section, “near 
relative” means a parent, spouse, linzal 
descendant, brother or. sister.” 


6. The appeal by the appellant is not 
one under S. 377 or S. 378 of the Cr. P.C. 
and, therefore, sub-sec. (1) of S. 394 vill 
not be attracted. The trial for an offence 
under, S. 161, I. P. C. and S. 5 (2) of the 
Act would be governed by the provisicns 
of Criminal Law Amendment Act, 1952. 
It envisages setting up of Court of Special 
Judge. Section 8 (3) of the Criminal Law 
Amendment Act provides that the Coart 
‘of Special Judge shall be deemed to be a 
Court of Session. Section 9 confers pover 
upon the High Court to exercise all 
powers of appellate Court as if the Coart 
of Special Judge were a Court of Sess:on 
trying cases within the local limits of -he 
jurisdiction of the High Court. 


7. The present case would, therefcre, 
be governed by sub-sec. (2) of S. 394, Cri- 
minal P. C. It becomes clear from -he 
proviso to S. 394 (2), Cr. P. C. that where 
the appeal is against the conviction znd 
sentence of imprisonment and the aprel- 
lant dies during the pendency of the ap- 
peal, any of his near relatives may, within 
the time prescribed therein, apply to -hë 
appellate court before which the appeal 
is pending for leave to continue the ap- 
peal and if the leave is granted the ap 
peal shall not abate. The appellant has 
preferred the appeal against his convic- 
tion and sentence of imprisonment as also 
sentence of fine. After his death his n2ar 
relations as‘ contemplated in the Explana- 
tions to sub-sec. (2) of S. 394, Cr. P. C. 
applied by Criminal Miscellaneous Peti- 
tion No, 589-of 1978 to continue the ap- 
peal and this Court: granted : substituton 
of such near relations by its order dazed 
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28th March 1978 and: thereby ‘granted 
leave to continue the appeal, Therefore,| - 
the near relations of the deceased can 
continue the appeal and even if the res- 
pondent State concedes. that the sentence 
of fine be set aside yet the appeal would 
not abate because the appeal against con- 
viction and sentence. of imprisonment 
would not abate if leave is granted to the 
near relations of the deceased to continue 
the appeal. Such leave having been 
granted, the appeal would not abate. 
There is thus no merit in the preliminary 
objection and it must be negatived. 

8. Section 6 of the Act, which provides 
for necessity of previous sanction for pro~ 
secution for any of the offences under the 
Act, reads as under: 

“6. (1) No court shall take cognizance 
of an offence punishable under S, 161 (or 
S. 164) or S. 165 of the I. P. C., or under 
sub-sec. (2) or sub-sec. (3-A) of S. 5 of 
this Act, alleged to have been committed 
by a public servant, except with the pre- 
vious sanction, 

(a) in the case of a person who is em- 
ployed in connection with the affairs of 
the Union and is not removable from his 


. Office save by or with the sanction of the 


Central Government, 
Government, 

(b) in the case of a person who is em- 
ployed in connection with the affairs of a 
State and is not removable from his offica 
save by or with the sanction of the State 
Government, of the State Govern- 
ment. ` 


(c) in the case of any other person, of 
the authority competent to remove him 
from his office. TS 

(2) Where for any reason whatsoever 
any doubt arises whether the previous 
sanction as required under sub-sec, (1) 
Should be given by the Central or State 
Government or any other authority, such 
sanction shall be given by that Govern- 
ment or authority which would have been 
competent to remove the public servant 
from his office at the time when the 
ae was alleged to have been commit- 
te a A 


9. Mr. Lal for the appéllant contended 
that as the appellant was an Investigator 
in the Office of the C. C. L E. which at 
best was a Department under the overall 
control of the Ministry of Foreign Trade 
and Supply, Government of India, the 


of the Central 


‘sanction to prosecute him could only be 


given by the Government of India. ` In 
the alternative it was contended- that as 
the C., C. L'E. is head of ‘the: office, he 
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alone could accord sanction for prosecu- 
tion as contemplated. by S. 6 and, there- 
fore, the sanction accorded by Jt. C. C. I. E., 
an officer subordinate to C. C. I. E., was 
ab initio void and the Court could not 
have taken cognizance of the offence. 
Mr. Khanna for the respondent on the 
other hand contended that this case would 
be governed by Central Civil -Services 
(Classification, Control and Appeal) Rules 
1965 (1965 Rules’ for short), and in view 
of S. R. O. 631 issued by the President in 
exercise of the powers conferred by sub- 
rule (2) of R. 11, Cl. (b) of sub-rule (2) of 
R. 14 and sub-rule (2) of R. 23-of the Cen- 


tral Civil Services (Classification, Control. 


and Appeal) Rules, 1957 (‘1957 Rules’ for 
short), which order was saved by R. 34 
of the 1965 Rules and, therefore, the 
Jt. C. C. I. E. was both the appointing and 
disciplinary authority including the au- 
‘thority competent to remove the appellant 
from service and was accordingly com- 
petent to accord sanction under S. 6 (1) (c) 
of the Act. Rule 11 (2) of 1957 Rules pro- 
vides that all appointments to Central 
Civil Posts, Classes II, III and IV, includ- 
ed in the General Central Service shall 
be made by the authorities specified in 
that behalf by a general or special order 
of the President, or, where no such order 
has been made, by the authorities speci- 
fied in .the Schedule appended to the 
Rules.. Similarly, R. 14 (1) provides that 
the President may impose any of the 
penalties including one of removal or dis- 
missal from service as envisaged by R. 13 
on any Government servant. Sub-rule (2) 
of R. 14 provides that without prejudice 
to the provisions of sub-rule (1), any of 
the penalties specified in R. 13 may be 
imposed under sub-cl. (b) in respect of 
person appointed to a Central Civil Post 
included in the General Central Services 
by the authority specified in this behalf 
by a general or special order of the Pre- 
sident or where no such order has been 
made, by the appointing authority or the 


authority specified in the Schedule in this | 


behalf. The entry at p..38 provides that 
the appointing and disciplinary authority 


in respect of posts in non-Secretariat 


offices other than posts in respect of 
which specific provision has been. made 
by a general or special order of the Presi- 
dent, the head of office would be both the 
appointing and the removing authority. 
Now, undoubtedly in respect of the office 
of the C. C. L E., the C. C. I. E would be 
the head of office. The office of the 
C.C.LE. is a non-Secretariat office. May- 
be, the administrative department in res- 
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pect of this office would be the Ministry 
of Foreign Trade and Supply. But 
C. C. I. E. is a separate office with its own 
establishment and undoubtedly head of 
office would be the C. C. I. E.- The Pre- 
sident in exercise of the power conferred 
by sub-rule (2) of R. 11 and Cl. (b) of 
sub-rule (2) of R. 14 of the 1957 Rules 
has made a special order as contemplat- 
ed by R, 11 (2) and R, 14 (2) (b) as 
under: 

“S. R. O. 631 — In exercise of the 
powers conferred by sub-rule (2) of R. 11, 
Cl. (b) of sub-rule (2) of R. 14 and sub- 
rule (1) of R. 23 of the Central Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1957, the President hereby directs 
that— 

(1) in respect of the posts in the Gene- 
ral Central Service, Class If specified in 
Column 1 of Part I of the Schedule to this 
order, the authority specified in Column 2 
shall be the Appointing Authority and the 
authority specified in Column 3 shall be 
the Disciplinary Authority in regard to 
the penalties specified in Column 4; 

(2) in respect of the posts in the 
General Central Service, Class IM and 
the General Central Service, Class IV, 
specified in Column 1 of Parts II and IH 
of the said Schedule, the authority speci- 
fied in Column 2 shall be the Appointing 
Authority and the authorities specified in 
Columns 3 and 5 shall be the Disciplinary _ 
Authority and Appellate Authority res- 
pectively in regard to the penalties speci- 
fied in Column 4”. 

10. A comprehensive Schedule is an- 
nexed to this order. The relevant entry 
is as under: i 

(See Schedule on next page) 
The entries in the Schedule appended to 
1957 Rules will be effective and operative 
subject of course to any general or spe- 
cial order made by the President in this 
behalf. It was, however, contended that 
by R. 34 of 1965 Rules; 1957 Rules were 
repealed and, therefore, the order issued 
by the President in exercise of the powers 
conferred by sub-rule (2) of R. 11 and 
various other-rules bearing on the point 
would stand repealed and the: order of 
the President would not be- effective un- 
less a similar order is issued by the Presi- 
dent under the corresponding R. 12 of 
1965 Rules. Rule 12 (1) and (2) of 1965 
Rules is in pari materia with R. 14 of 1957 
Rule 12 of 1965 Rules confers 
power on the President to impose any of 
the penalties specified in R. 11 on. any 
Government servant. Sub-rule (2) (b) 
provides that any person appointed to a 
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Description of Post Appointing . 
. guthority 
1 Sie 2 
Organisation of the Chief 
Controller of Imports and 
Exports— 
All posts in— 
Headquarters Office. Joint Chief 
: Controller 
of Imports 
& Exports. 
Central Civil Post included in tae 


General Central Service by the authority 
specified in this behalf by a general 3r 
special order of the President or where 
no such order has been issued, by the ap- 
pointing authority specified in the Scke- 
dule in this behalf, may impose any of 
the penalties specified in R. 11 which m- 
cludes the penalty of removal from ser- 
vice, Therefore, the President has the 
power to issue any general or specal 
order to confer power to ‘impose penal- 
ties as specified in R. 11 on any author-ty 
other than the one specified in the Scke- 
dule in this behalf. Now, if the orcer 
issued by the President, S. R. O. 631 uncer 
corresponding R. 11 and the relevant ru_es 
bearing on the subject of 1957 Rules is 
not shown to be inconsistent with any of 
the Rules included in 1965 Rules, ob7i- 
ously such order would be saved uncer 
R. 34. No inconsistency was shown to us 
as contemplated by R. 34. Therefore, n- 
disputably the order issued by the Pre- 
sident, S. R. O. 631 along with the Sche- 
dule would be saved. Once S. R. O. (31 
_is saved, the relevant entry hereinabcve 
quoted in respect of the organisation of 
C. C. I. E. would be saved. Accordingly 
the entry in the order issued by the P-e- 
sident would supplant the correspond:ng 
entry in 1965 Rules and would have to be 
substituted for the entries in the relevant 
item in the Schedule. The . necesszry 
consequence would be that in the case of 
the organisation of the C. C. I. E. for all 
posts in Headquarters Office, Jt. C. C. I. E. 
would be both the appointing and -he 
disciplinary authority having the power 
to remove from service such persons 5e- 
longing to Class III service. Now, he 
appellant was indisputably holding a mst 
in Class IYI service in the Headquarters 
Office of the organisation of C. C. I. E. 


He was at the relevant time holding -he 
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Authority competent to ` ‘Appellate 
impose penalties and authority 
penalties which it may 

impose (with reference 
_to item numbers in 

rule 13) 

Authority Penalties 

3 4 5 

Joint Chie? All Ohief ContrcHler 
Controller of Imports & 

of Imports Exports. 

& Exports, 


Post of Investigator which was admittedly 
a civil post in Class III service in the 
office of C. C. I. E. Indisputably, there- 
fore, Jt. C. C. I. E. would be both the ap- 
pointing and disciplinary authority with 
power - to remove. him from service. 
Therefore, Jt. C. C. I. E. would be com- 
petent to accord sanction as envisaged by 
S. 6 (1) (c) of the Act. Sanction in this 
case having been granted by the 
Jt. C. C. 1. E., it was valid. There is zhus 
no substance in the contention of Mr. Lal. 


11. Mr. Lal in this connection crew 
our attention to a decision in R. J. Sengh 
Ahluwalia v. State of Delhi, AIR 1971 SC 
1552. The appellant in that case wes at 
the relevant time working as Assistant in 
Co-ordination III of D. G. T. D. at Udyog 
Bhavan, New Delhi. His contention was 
that sanction accorded by Shri K. Eaja- 
tam, Deputy Secretary to Government of 
India in the Ministry of Industrial De- 
velopment and Company Affairs (Depart- 
ment of Industrial Development) was not 
valid and that he could only have seen 
prosecuted under a sanction that may be 
accorded by the Home Ministry. In res- 
pect of this contention it was conceded 
on behalf of the State that in the abcence 
of such sanction the prosecution must fail. 
The judgment proceeds on concession 
and not on any analysis or examination 
of the relevant provisions. Therefore, it 
in no way helps the appellant in this 
case. . 

12. This being the only point that 
could be raised in this appeal by linited 
leave and such contention being wi hout 
merit, the appeal fails and is dismissed. 
As the appellant is dead there is no aues- 
tion of his surrendering to Jail (bal). 

Appeal dismissed, 
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- (From :— Gujarat)* $ 
`P- 's. KAILASAM, D. A. DESAI AND 
A. D. KOSHAL, JJ. 


Smt, Rekhaben Virendra Kapadia, Ap- 
pellant v. State of Gujarat and others, 
Respondents. 

Criminal Appeal No. 105 of 1978 with 
Writ Petn. No. 833 of 1978, D/- 7-11-1978. 

Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), Ss. 3 (1), 9 and 10 (as amend- 
ed by Act 20 of 1976) — Order of deten- 
tion under S. 3 (1) — Subsequent order 
under S. 9 — Validity — Test of proxi- 
mity between past activities and order of 
detention. . 

The detenu who was detained under an 
order dated 22-7-1974 under S. 3, M. 1. S. 
Act was released on cancellation of the 
order on 9-12-1974. By order dated 7-2- 
1977 ‘under’ S. 3 (1) of COFEPOSA Act, 
1974 he was again detained in Ahmeda- 
bad Central Prison on his surrender on 
4-7-1977, with a declaration under S. 9 
ofthe COFEPOSAA, The grounds furnish- 
ed to the detenu showed that the inci- 
dents referred to related tothe years 1973 
and 1974 and that due to examination of 
three specified persons fuller particulars 
regarding the detenu came to be known. 


Held that the test of proximity is not a 
rigid or mechanical test to be blindly ap- 
plied by merely counting the number of 
months between the offending acts and 
the order of detention. The question is 
whether the past activities of the detenu 
are such that the detaining authority can 
reasonably come to the conclusion that 
the detenu is likely to continue in his un~ 
lawful activities. AIR 1975 SC 473, Rel. 

- on. 


In this case, the 4th TEEN, who 
passed an order u/s. 9 (1) had not stat- 
ed that he was satisfied that the detenu 
was likely to engage in transporting all 
smuggled goods, What he has stated is 
tha; the detenu “engages and is likely to 
engage in transporting smuggled goods.” 
There was no material before the 4th res- 
pondent for coming to the conclusion that 
the detenu “engages” in transporting 
smuggled goods. The detenu had been 
under: detention from 4th July, 1977 and 
the period of detention permissible under 


*(Criminal ‘Spl. Appin. No. ‘176 of 1977, 
D/- 27-9-1977 (Guj)). $ 
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ALR. 
S.. 3 is. only. one year. Section 9.-(1) | 


= bles the. authority to make a declara- 


tion which would. have the effect of ex- 
tending the period of detention to two 
years from the date of detention by virtue 
of amendment to S. 10 by Amending Act 
20 of 1976. As the order under S. 9 (1) 
had not been validly made and as the de- 
tenu had been in detention for more than 
one year his continuance in detention was 
not sustainable. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 SC 473 : (1975) 2 SCR 996 : 1975 

Cri LJ 429 8 
In Criminal Appeal No. 105 of 1978 :— 

Mr. Ram Jethmalani, Sr. Advocate (Mr. 
-H. S. Parihar, Advocate with him), for 
Appellant; Mr. M. N, Phadke, Sr. Advo- 
cate (M/s. B. D. Sharma and M, N. Shroff, 
Advocates with him) (for No, 1) and Mr. 
Girish Chandra, Advocate (for No. 4), for 
Respondents. 
In W. P. No. 833 of 1978: — ` 

Mr. Ram Jethmalani, Sr. Advocate (Mr. 
H. S. Parihar, Advocate with him), for 
Petitioner; Mr. M. N. Shroff, Advocate (for. 
Nos. 1-3) and Mr. R. B. Datar and Miss A. 
Subhashini, Advocates (for Nos, 4-5), for 
Respondents. 


KAILASAM, J.:— After hearing the 
arguments we allowed the appeal on 5th 


- October, 1976 and directed that the de- 


tenu be set at liberty forthwith indicating 
that the detailed judgment would follow. 
ee now proceed to give reasons for our 
order. 


2. This appeal is preferred by the 
wife of one Virendra Ramniklal Kapadia 
a detenu, by special leave against the 
judgment of the High Court of Gujarat 
at Ahmedabad dismissing the writ petition 
for the issue of a writ of habeas corpus. 

3. On 22nd September, 1974 the Dis- 
frict Magistrate, Surat, directed the de- 
tention of the detenu under S. 3 (1) (c) (i) 
and S. 3 (2) of the Maintenance of Inter- 
nal Security Act, 1971. The detenu was 
supplied with the grounds of detention on_ 
27th September, 1974. The detention 
order passed under the’ Maintenance of 
Internal Security Act was cancelled on Sth 
December, 1974 and the detenu was re- 
leased. On 7th February 1977 by an 
order under S. 3 (1) of the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 (herein- 
after referred to as COFEPOSAA). in the 
name of Governor, the Under-Secretary 
to Government, respondent 2, directed 
that it was nécessary to detain the detenu - 
with a “view. to “preventing him. „from 
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engaging in transporting smuggled goods. 
On the same day by another order issued 
under S. 5 of the COFEPOSAA the 2nd 
respondent directed that the detenu s1all 
be detained in the Ahmedabad Cencral 
Prison. A declaration under S..12-A, sub- 
sec. (2) was also passed on the same Jay 
by the 2nd respondent stating that it was 
necessary to detain the detenu for deal- 
ing effectively with emergency. In 
‘pursuance of the above orders the detenu 
has been detained in the Ahmedabad 
Central Prison after he surrendered on 
4th July, 1977. The grounds of deten-ion 
were supplied to. him on 6th July, 1177. 
On 2nd August, 1977 a declaration under 
S. 9 of the COFEPOSAA was passed by 
the 4th respondent stating that he was 
satisfied that the detenu is likely to 
engage in transporting smuggled gcods 
in the area around Baleshwar and 
Sachin-Gabheni Road in the State of 
Gujarat which are areas highly vulmer- 
able to smuggling as defined in Sec. 9 
of the COFEPOSAA, 


` 4, -The High Court negatived all the 
contentions raised on behalf of the de- 
tenu and held that the order of deten-ion 
was validly made, 


5. Mr. Ram Jethmalani, the learned 
counsel for the appellant, raised varous 
contentions.. The first contention ra_sed 
by him is that the order passed urder 
S. 9 by the 4th respondent is bad beceuse 
on the face of it, it discloses that the 
satisfaction arrived at by him is mech.ni~ 
cal and without application of his m_nd. 
As the detention is continued beyond the 
period of one year only by virtue of the 
order made under S. 9 the detenr is 
entitled to be set at liberty if the onder 
is found to be invalid. On hearing the 
learned counsel: for the appellant and 
Mr. Phadke on behalf of the State, we 
are satisfied that the contention on behalf 
of the detenu has to be accepted. Bezore 
dealing with this point we would _ust 
mention the other grounds raised by the 
learned counsel for the appellant, 


6. It was submitted that the orler 
passed under S. 3 is invalid as the autho- 
rity did not apply its mind, The detanu 
was released on 19th December, 1974 
and from that date till 7th February, 2977 
when the order of detention was passed 
nothing has been disclosed to implicate 
the detenu in any fresh activity. As the 
ordér was based on the activities of the 
detenu in 1973 and 1974 before the detenu 
was released, the order of detention can- 
not be sustained. It was next submitted 
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that the detenu was not furnished: im- 
portant material: which must have in- 
fluenced the detaining: authority. Lastly, 
it was submitted that the grounds given 
are vague and even after a careful read- 
ing of the grounds, it is. not clear as to 
whether the grounds referred to the inci- 
dents that took place in 1973 and 1974 
only or to activities subsequent to his re- 
lease in December, 1974. As we are up- 
holding the challenge of the learned 
counsel for the appellant on the validity 
of the order passed under S. 9 (1) of the 
COFEPOSAA we refrain from dealing 
with any of the other contentions. 

‘9. The order dated 2nd August, 1977 
passed by B. B. Gujral, Addl. Secretary | 
to ‘the Government of India, the 4th res- 
pondent, under S. 9 (1) of the COFE- 
POSAA is marked as Annexure ‘G’, It 
runs as follows: i 


“Whereas Virendra Ramniklal Kapadia 
alias Kumar has been detained on 4th 
July, 1977 in pursuance of Order No. 
SB. IV/PSA.2876.87 (i) dated the 7th Feb., 


` 1977 of the Government of Gujarat with 


a view to preventing him from engaging 
in transporting smuggled goods. 


AND WHEREAS I, the undersigned, 
specially empowered in this behalf by the 
Central Government, have carefully con- 
sidered the material bearing on the matter 
fm my possession; 

NOW. THEREFORE, I, the undersigned, 
specially empowered by the Central Gov- 
ernment, hereby declare that I am satis- 
fied that the aforesaid Virendra Ramnik- 
lal Kapadia alias Kumar engages and is 
likely to engage in transporting smuggied 
goods in the areas around Baleshwar and 
Sachin-Gabheni Road in the State of 
Gujarat, which are areas highly vulner- 
able to smuggling as defined in expla- 
nation to S. 9 (1) of the Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974.” ` 


In paragraph 3 respondent 4 declared that 
he is satisfied that the detenu engages and 
is likely to engage in transporting smug- 
gled goods in vulnerable areas as defined 
in explanation to S. 9 (1) of the COFE- 
POSAA. It was submitted that there is 
no material on record on which the 4th 
respondent could have been satisfied that 
the detenu “engages and is likely to 
engage in transporting smuggled goods”. 
The impugned order refers to the order 
of detention dated 7th February, 1977 of 
the Government of Gujarat. The order 


‘of 7th February, 1977 refers to the eon- 


sideration of the Government of Gujarat 
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as to whether the detention is necessary 
for dealing effectively with the emergency 
referred to in sub-section (2) of S. 12-A 
of the Act and states that on a considera- 
tion of the materials the Government of 
Gujarat was satisfied on the basis of in- 
formation and material in its possession 
that it was necessary to detain the said 
person for dealing effectively with the 
said emergency. In exercise of its powers 
under sub-section (2) of S. 12-A the Gov- 
ernment declared that it is necessary to 
detain the. detenu for dealing effectively 
with the said emergency. On the same 
date the grounds on which the detention 
was ordered were sent to the detenu 
through the Superintendent of the jail. 
The ground that is alleged against the 
detenu in para. 1 of the order is as 
follows :— 


“l, As per the intelligence gathered by 
the Customs Officers, you were an asso- 
ciate of a notorious smuggler Mohmed 
_ Kutchi of Surat; that you were engaged 





in piloting: smuggled goods loaded in. 


trucks from the place of landing to the 
place of storage.” (underlining ours) 


Two incidents are given: one relating to 
an incident on 6th August, 1974 and the 
other to an incident on 25th August, 1974. 
It is further stated that the Customs Offi- 
cers contacted one Kantilal Amratlal 
Thakkar, who was working as accountant 
of Mohmed Kutchi. Kantilal Amratlal 
Thakkar in his statement on 7th Nov., 
1976 stated that the detenu was under the 
employment of the aforesaid Mohmed 
Kutchi and was getting a salary of Rupees 
5,000 p.m, for arranging landing of 
‘contraband goods. Kantilal further dis- 
closed that in the year 1973 the detenu 
had accompanied one Mohmed Bilal with 
foreign currency. Reference is also made 
to the statements recorded from one 
Mohmed Bilal Haji Usmangani on 8th 
November, 1976 and 9th November, 1976 
before the Customs Officers wherein it 
was stated that the detenu was one of the 
trusted men of the aforesaid Mohmed 
Kutchi and always remained with him 
and used to help Mohmed Kutchi in 
managing his smuggling activities. The 
statement also referred to the detenu 
helping his uncle Vinod Sakarlal Kapadia 
in delivery of smuggled fabrics. The 
statement of one Ramchandra Sahadeva 
_ Rajbhar is also referred to. According to 
the statement dated 11th October, 1976 it 
was stated that the detenu remained pre- 
sent along with one Umar Ibrahim Billi- 
moria and his gang at Kadodra/Kamraj 
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near poultry farm where trucks loaded 
with camouflaged consignments were 
being fed with smuggled cargo. A read- 
ing of those grounds makes it clear that 
the incidents referred to relate to the 
years 1973 and 1974 and that due to exa- 
mination of three persons Kantilal Amrat- 
lal Thakkar, Mohmed Bilal Haji Usman- 
gani and Ramchandra Sahadeva Rajbhar, 
fuller particulars regarding the activities 
of the detenu came to be known. Prima 
facie it appears that the information 
which the Customs authorities received 
related to the activities of the detenu in 
1973 and 1974. Mr. Phadke, the learned 
counsel appearing on behalf of the State, 
submitted that the statement shows that 
the activities of the detenu after 1974 
were also included in the grounds furnish- 
ed for detention. In order to satisfy our- 
selves as to whether the statement re- 
lated to incidents after 1974, we perused 
the statements made by all the three per- 
sons referred to. It is very clear that the 
statements do not relate to any incidents 
after 1974 but only to the activities of the 
detenu in 1973 and 1974. In the affidavit 
filed by the 4th respondent, Additional 
Secretary to the Government of India, it 
is stated in para. 5 of his affidavit that he 
considered the detention order, grounds 
of detention relating to the detenu as well 
as the report in respect of the detention 
order by the State Government under 
S. 3 (3) and was personally satisfied that 
the detenu Virendra Ramniklal Kapadia 
alias Kumar engages and is likely to en- 
gage in transporting smuggled goods.* Mr. 
P. M. Shah, Under-Secy., to the Govt. of 
Gujarat, in paragraph 10 of his affidavit 
stated that ‘fresh material showing the 
involvement of the detenu in the activity 
of transporting smuggled goods was col- 
lected by the Customs authorities and 
therefore it was open to the State Gov- 
ernment to pass a fresh order of deten- 
tion. Further, he stated ‘As pointed out 
in the grounds material indicating the in- 
volvement of the detenu in the incidents 
of 6-8-74 and 25-8-74 and his close asso- 
ciation with Shri Mohmed Kutchi* a noto- 
rious smuggler, came to be known in 
October, November and December, 1976. 
x x x I say that the material 
on the basis of which the detenu was 
earlier detained was scanty and no new 
material indicating involvement .of the 
detenu as alleged against him came to the 
light till October, 1976.” The case for 


* Emphasis supplied. 
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the State appears to be that they regard- 
ed the material on the basis of which the 
detenu was earlier detained was scaaty 
and fuller particulars“ came to light in 
October, 1976 indicating involvement of 
the detenu in the incidents of 6th August, 
1974 and 25th August, 1974.- This would 
indicate that for the fresh order of de- 
tention the basis was availability of fu_ler 


‘details regarding incidents on which the 


earlier detention was ordered. It is szen 
that the High Court also proceeded on 
the basis that further information obtain- 
ed in October, November 1976 relatec te 
the incidents in the years 1973 and 1874. 
The High Court observed, “It is no doubt 
true that some of the activities attritut- 


.ed to the detenu. were of August, 1974. 


However, the ground that the detenu was 
in regular employment of one Mohmed 
Kutchi, who is a notorious smuggler and 
who is also under detention, and wt.ich 
fact has been disclosed from the state- 
ment of one Kantilal Amratlal Thakkar 
recorded on Nov. 7, 1976, clearly indi- 
cates: the connection of the detenu vith 
the said notorious smuggler. The other 
statements, which have brought heme 
the involvement of the detenu with the 
aforesaid Mohmed Kutchi and which also 
attribute the prejudicial activity to the 
detenu, were recorded somewhere in 
October and November, 1976.” We are 
unable to read the above passage as mean- 
ing that reliance was placed on fresh in- 
cidents relating to the detenu after Dec. 
1974. The detenu was detained on 22nd 
Sept. 1974 and was released on 9th Dec. 
1974. Further information about the 
activities of the detenu during the period 
1974 obviously before his arrest on 22nd 
Sept. 1974 came to light in October and 
November, 1976. But it is seen that the 
fresh order of detention under the 
COFEPOSAA was not passed till 7th 
Feb. 1977. If the authorities were in 
possession of any activities of the detenu 
after his release on 9th Dec. 1974 acfion 
would have been taken. It is only the 
statements that were recorded in Oct. 
and Nov. 1976 which led the authori-ies 
to pass the fresh order of detention on 
Tth Feb. 1977. We have seen from the 
statements recorded in Oct. and Nov. 
1976 that no incident that took place after 
1974 has been referred to. 


8. The High Court observed that it \ 


cannot be urged that reasonable nexus 
between the prejudicial activity and the 
purpose of detention has been snapped 
by the time-lag rendering the impugned 
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order of detention as one without genuine 
satisfaction of the -detaining authority. 
Whether the time-lag between August, 
1974 and Feb. 1977 is enough to snap the 
reasonable nexus between the prejudicial 
activity and the purpose of detention 
would depend upon the facts of the case. 
It may be that a person in the position 
of a detenu who was a driver of a well- 
known smuggler on a pay of Rs. 5,000 
p. m. and who was taking part in clear-! 
ing the smuggled goods may ‘satisfy the 
authority that he is likely to continue in 
his activities in the future and as such 
would justify his detention. In Gora v 
State of West Bengal, (1975) 2 SCR 996: 
(AIR 1975 SC 473) this Court after refer- 
ring to the earlier decisions held that 
the test of proximity is not a rigid or 
mechanical test to be blindly applied by 
merely counting the number of months 
between the offending acts and the order 
of detention. The question is whether 
the past activities of the detenu are such 
that the detaining authority can reason- 
ably come to the conclusion that the de- 
tenu is likely to continue in his unlaw- 
ful activities. If the detaining authority 
in this case had come to the conclusion 
taking. into account the past activities of 
the detenu that he is likely to continue. to 
indulge in such activities in future there 
would be no justification for this Court 
to interfere. It is quite likely that per- 
sons who are deeply involved in such 
activities as smuggling can cause a rea- 
sonable apprehension in the minds of the! 
detaining authority that they are likely 
to continue in their unlawful activities. 
In this case, the 4th respondent who 
passed an order under S. 9 (1) has not 
stated that he is satisfied that the detenu 
is likely.to engage in transporting all 
smuggled goods. What he has stated is 
that the detenu “engages and is likely to 
engage in transporting smuggled goods.” 
There was no material before the 4th 
respondent for coming to the conclusion 
that the detenu “engages” in transporting 
smuggled goods. To this extent we have 
to accept the contention of the learned 
counsel for the appellant that there is 
no material for coming to the conclusion 
that the detenu was “engaging” himself 
in the unlawful activities. The detenu 
has been under detention from 4th July, 
1977 and the period of detention permis- 
sible under S. 3 is only one year. S. 9 (1) 
enables the authority to make a declara- 
tion which would have the effect of ex- 
tending the period of detention to two 
years from the date of detention by virtue 
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of amendment to S. 10 by Amending Act 
20 of 1976. As we ‘have found that. the 
order under S. 9 (1) has not been validly 
made and as the detenu has been in de=- 
tention for more than oné year his con- 
tinuance in -detention ‘is not sustainable, 
In the circumstances, we allow the peti- 
tion, i : 

Petition allowed, 
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: (From: Delhi)* 
P. S. KAILASAM, D., A, DESAI AND 
“A, D, KOSHAL, JJ. ` 
B. N, Muttoo and another, Appellants 
v. Dr, T. K. Nandi, Respondent, 
Civil Appeal No. 2302 of 1977, 
29-11-1978, 


(A) Delhi Rent 
1958), S. 14-A (Introduced by Amending 
Act 18 of 1976) — Applicability — Condi- 
tions precedent, 


A reading of S, 14-A discloses that a 
right to recover immediate possession 
of premises accrues to certain persons 
if the requisite conditions are satisfied. 
The conditions are: (1) the landlord 
must be in occupation of any residen- 
tial premises allotted to him by the 
Central Government or any local autho~ 
rity; (2) such landlord is required by a 
general or special order made by the 
Government or authority to vacate such 
residential accommodation or in default 
to incur certain obligations on the 
ground that he owns in the Union ter- 
ritory of Delhi a residential accommo- 
dation either in his own name or in 
the name of his wife or dependent child. 
The section does not require that the 
person who is in occupation of the pre= 
mises allotted by the Government should 
be a Government servant. It is neces- 
sary that the person is required by the 
Government or authority to vacate such 
accommodation imposing certain con- 
sequences in the event of his not vacat- 
ing, (Para 11) 


(B) Delhi Rent Control Act (59 of 
1958), S. 14-A (Introduced . by Amend- 
ing Act 18 of 1976) — Government Ser- 
vant when entitled to benefit under Sec- 
tion 14-A — Word “person” — Not com- 
fined to government servants only — 


*(Civil Revn. No, 247 of 1976, D/- 6-12- 
1976 @elhi)), 
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Control Act (59 of 


ALR 


Intention of Legislature — Determina- 
tion of — Civil Revn; No, 247 of 1976 
D/- 6-12-1976 (Delhi), Reversed, (Inter- 
pretation of Statutes —- Intention of 
Legislature), ; 

A Government servant who retired 
before the notice was served on him 
requiring to quit the Government ac- 
commodation is entitled to the benefit 
of S, 14-A (1), (Para 12) 


The Court has to determine the in- 
tention of legislature as expressed by 
the words used in a statute, If the 
words of statutes are themselves precise 
and unambiguous then no more can be 
necessary than to expound those words 
in their ordinary and natural sense, The 
words themselves alone do in such a 
case best declare the intention of the 
lawgiver. Taking into account the ob- 
ject of the Delhi Rent Control Act there 
can be no difficulty in giving the plain 
meaning to the word “person” as not 
being confined to Government servants 
for it is seen that accommodation has 
been provided by the Government not 
only to Government servants but to 
others also, It may be that the retired 
Government servants as well as others 
who are in occupation of Government 
accommodation may become entitled to 
a special advantage, but the purpose of 
the legislation being to enable the Gov- 
ernment. to get possession of accommo- 
dation provided by them by. enabling 
the allottees to get immediate possession 
of the residential accommodation owned 
but let by them, the Court will not be 
justified in giving a meaning which the 
words used will not warrant, Civil Revn. 
No, 247 of 1976, D/- 6-12-1976 (Delhi). 
Reversed; (1904) 1 Comm. LR 329 (Aus) 
Rel, on. (Para 12) 

(C) Delhi Rent Control Act (59 of 
1958), Ss, 14-A and 14 (1) (e) — Petition 
for eviction under S, 14-A — Proof that 
premises let for residential purposes only 
not necessary — Ss, 14-A and 14 (1) (e) 
compared. f 


It is- not necessary in a petition for 
eviction under S. 14-A to satisfy that if 
was let for residential purposes only. 
S. 14-A contemplates the owning by the 
landlord in the Union Territory of Delhi 
a residential accommodation. If. he owns 
a residential accommodation. he has a 
right to recover immediately possession 
of any premises let out by. him, The em= 
phasis is on residential accommodation. 
If the premises are one intended for 
residential accommodation it will ' not 
make any difference if the -premises are 
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let for. residential as well, as- other. pur- 
poses, Even though.. the residential ac- 
commodation is let. for professional or 
commercial purposes the premises wi 
not cease to be for residential . accommo- 
dation. The requirement in S, 14 (1) (e) 
that in order to enable the landlord to 
recover possession the premises ought to 
have been let for residential purposes is 
not there in S. 14-A (1), (Para 14) 
(D) Delhi Rent Control Act (59 of 
1958), Ss, 14-A, 14 (1) (e) — Pendeacy 
of eviction petition under S. 14 (1) (e) — 
Subsequent petition by same landior 
under S. 14-A — Not barred, (Para 15) 
(E) Delhi Rent Control Act (59 of 
1958), Ss. 14-A, 25-B — Eviction suit 
under S, 14-A — Leave to defend suit — 
Restricted one — Not analogous to pro- 
visions of grant of leave to defend ‘umler 
Civil P, C. (Civil P. C. (1908), Order 37, 
Rules 2 (3), 3 (1).) (Para 16) 
Anno: AIR Comm, C.P.C, (9th Ecn.), 
O, 37 R. 2 N. IA R.3 N, 14 
(F) Delhi Rent Control Act (59 of 
1958), Ss, 14-A, 14 (1) (e) (6) and (7) 
25B, 25C — Eviction suit under S, 11-A 
— Requirements under S. 14 (1) (e) need 
not be satisfied — S. 14 (6) not applic- 
able — Period of 6 months under S. 14 
(7) stands reduced to 2 months, 


It is not necessary that the requcre~ 
ments of S, 14 (1) (e) should also be 
satisfied before the landlord could take 
advantage of the procedure provided 
under Section 25-B, By introduction of 
S. 25-C the condition imposed under 
S. 14 (6) is made not applicable to per- 
sons who satisfy the requirements under 
S. 14-A meaning thereby that this re- 
striction will be applicable only to an 
application under S, 14 (1) (e). S. 25-C 
(2) makes it clear that not only in the 
case of an application under S. 14 (1) e) 
but also under S, 14-A the term of six 
months prescribed in Section 14 (7) is 
reduced to two months, (Para 17), 
Cases Referred: Chronological Paras 
AIR 1978 SC 259: (1978) 2 SCR 183 11 
AIR 1977 SC 1569: (1977) 3 SCR 312 14 
AIR 1969 SC 1288: (1970) 1 SCR 9 13 
AIR 1963 SC 337: (1962) 2 SCR 678 13 
(1804) 1 Comm LR 329 (Aus), Tasmenia 
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Mr, Rameshwar Nath, Advocate, . for 
Appellants; M/s, G. L, Sanghi and S S 
Ray, Sr. Advocates ails, S, R, Agarwal, 
Praveen Kumar and B. Mohan, Acvo~ 
cates with na for Respondent, 

KAILASAM , Jz- This appeal is by 
special leave by the landlord against the 
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judgment of the. High. Court: of Delhi- 
whereby. it allowed a revision of the res- 


` pondent-tenant and set aside the order 


of eviction. passed by the Rent Control- 
ler, Delhi, . rejecting the application of 
the respondent seeking permission to’ 
contest the proceedings for eviction filed 
by the appellants under Section 14-A (1) 
of the Delhi Rent Control Act. 

2. The appellant, Shri B. N. Muttoo, 
Inspector General of Police, leased the 
property No, F-9, East of Kailash, New 
Delhi, to the respondent from 15th Sep- 
tember, 1972 at a monthly rent of Ru- 
pees 2,200 exclusive of electricity and 
water charges, The lease was for the use 
of the premises for residential and/or 
professional purposes only and not for 
commercial purposes, The lease agree- 
ment was renewed from time to time 
and the respondent became a monthly 
tenant under the Delhi Rent Control Act, 
1958, On 18th July, 1974 the landlord 
filed a petition for eviction of the respon- 
dent on the grounds of misuser, sub-let- 
ting and bona fide requirement, The 
petition was registered as Suit No, 182 
of 1974 and is still pending, 


3. The first appellant, B, M. Muttoo, 
retired as Inspector General of Police 
of 30th November, 1975, While in’ office 
he was occupying premises bearing No. 
C-II/77 Moti Bagh I, New Delhi, allotted 
to him by the Government, On 9th Sep- 
tember, 1975 the Government took a 
decision that Government servants who 
own houses in the locality should. vacate 
the Government accommodation allotted 
to them within 3 months from ist Octo- 
ber, 1975, On 9th December, 1975 a no- 
tice was served on the first appellant by 
the Deputy Director (Admn.) stating 
that the Government by its Office Memo- 
randum No, 12031 (1)/74~PolLII dated 
9th September, 1975 required all Gov- 
ernment officials who own houses in 
Delhi and New Delhi and have also been 
allotted Government residence to vacate 
the Government residence before the 
stipulated date failing which penal rate 
of licence of market rate shall be charg- 
ed besides necessary action to evict him 
from. the Government residence, On the 
same day the appellant filed the present 
suit for eviction’ of the respondent, On 
16th January, 1976 the respondent ap- 
plied for leave:to defend, On 10th March, 
1976 the Rent: Controller refused: leave 
and decreed the suit filed by the: land- 
lord. A revision petition was filed by 
the respondent before the High Court 
which allowed the revision: and: set aside 
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the order of the Rent Controller and 
remanded the proceedings to the 
Rent Controller for disposal ac- 


cording to law. Against the order of 
the High Court allowing the revision by 
the respondent the present appeal has 
been preferred to this Court by the 
landlord, : 

4. The question that arises in this 
appeal is whehter the Rent Controller 
was right in refusing leave to the res- 
pondent to defend the eviction petition 
filed by the landlord, 


5. In order to appreciate the point 
that arises for- consideration it is neces- 
sary to refer to the relevant provisions 
of the Delhi Rent Control Act, Delhi 
_ Rent Control Act (Act 59 of 1958) came 
into force on 31st December, 1958. By 
Chapter III the right of the landlord to 
evict the tenant was restricted, Sec, 14 
prohibited any order or decree for re- 
covery of possession of any of the pre- 
mises being made by any court in fav- 
our of a landlord except under certain 
circumstances, The landlord was requir- 
ed to make an application to the Con- 
troller for recovery of the possession on 
one of the grounds mentioned in sub- 
clauses (a) to (1) in Section 14 (1), The 
provisions of Section 14 (1) (e) which are 
relevant may be referred to:— 

“I4, (1) Notwithstanding anything to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery of possession of any premises 
shall be made by any court or Controller 
in favour of the landlord against a 
tenant: . 

Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises 
on one or more of the following grounds: 

(a) to (d) x x x 

(e) that the premises let for residen- 
tial purposes are required bona fide by 
the landlord for occupation as a resi- 
dence for himself or for any member of 
his family dependent on him. if he- is 
the owner thereof, or for any person 
for whose benefit the premises are held 
and that the landlord or such person 
has no other reasonably suitable resi- 
dential accommodation; 

Explanation.— For the purposes of this 
clause ‘premises let for residential pur- 
poses’ include any premises which hav- 
ing been let for use as a residence are, 
without the consent of the landlord, 
used incidentally for commercial or 


other purposes.” 
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6. By the Delhi Rent Control Act 
(Amendment) Ordinance (No. 24 of 1975), 
1975 the Delhi Rent Control Act was 
amended, The Ordinance was eventual- 
ly replaced by the Delhi Rent Control 
(Amendment) Act No. 18 of 1976, The 
amending Act continued the provisions 
of the Ordinance but extended the sum- 
mary procedure which was applicable 
to S. 14 (1) (e) to evictions on the ground 
set out in S, 14-A of the Act, the Am- 
ending Act came into force on February 
9, 1976 but by virtue of sub-sec, (2). of 
S, 1 it was deemed to have come into 
force on lst December, 1975 ie. on the 
date on which the Ordinance came into’ 
force, Section 14-A conferred a right to 
recover immediate possession of premi- 
ses to certain persons, The amended Sec- 
tion 14-A (1) reads: 


“(1) Where a landlord who, being a 
person in occupation of any residential 
premises allotted to him by the Central 
Government or any local authority is 
required, by, or in pursuance of, any 
general or special order made by that 
Government or authority, to vacate such 
residential accommodation, or in default, 
to incur- certain obligations, on the 
ground that he owns, in the Union Ter- 
ritory of Delhi, a residential accommo- 
dation either in his own name or in the 
name of his wife or dependent child, 
there shall accrue, on and from the date 
of such order, to such landlord, notwith- 
standing anything contained elsewhere 
in this Act or in any other law for the 
time being in force or in any contract 
(whether express or implied), custom or 
usage to the contrary, a right to recover 
immediately possession of any premises 
let out by him.” 


This section confers on a landlord who 
owns ‘a residential accommodation in his 
own name or in the name of his. wife or 
dependent child in the Union Territory 
of Delhi and was in occupation of any 
residential premises allotted to him by 
the Central Government or any local 
authority and is required by any gene- 
ral or special order made by the Gov- 
ernment or the authority to vacate such 
residential accommodation or in default 
to incur certain obligations on the 
ground that he owns a residential accom- 
modation in Delhi either in his own 
name or in the name of his wife or de- 
pendent child, a right shall accrue to 
such landlord to recover immediate pos- 
session of any premises let out by him. 
Apart from conferring rights under Sec- 
tion 14-A a summary procedure for trial 
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of applications made under Section 14 
(1) (e) and Section 14-A is provided. ~m- 
- der Sections 25-A, 25-B and 25-C, Sec- 
tion -25-A provides that the provisions 
of Chapter III-A which 
tions 25-A, 25-B and 25-C and any rule 
made thereunder shall have effect rot- 
withstanding anything inconsistent there-. 
with contained elsewhere in this Act or 


any other law for the time being in 
force, The special procedure for 
disposal of application for evic- 
tion under Section 14 (1) (e) and 


Section 14-A is prescribed by Sec. 25-B. 
The procedure envisaged is that when 
an application under Section 14 (1) (e} 
or Section 14-A is filed by the landlord 
the Controller shall issue summons m 
the prescribed form, Sub-section (4) to 


Section 25-B restricts the right of he. 


tenant to defend by providing that <he 
tenant shall not contest the prayer for 
eviction from.the premises unless he 
files an affidavit stating the grounds on 
which he seeks to contest the appliza- 
tion for eviction and obtains leave from 
the Controller, In default of his appear- 
ance in pursuance of the summons of 
his obtaining such leave, the statement 
made by the landlord in the application 
for eviction shall be deemed to be id- 
mitted by the tenant and the applicant 
shall be entitled to an order for eviction 
on the ground aforesaid. Sub-sec, (5) 
to Section 25-B states the conditions 
under which the Controller shall give 
leave to the tenant to. contest the appli- 
cation, It requires that the affidavit fl- 
ed by the tenant should disclose swch 
facts as would disentitle the landlerd 
from obtaining an order for the recovery 
of possession of the premises on ~he 
ground specified in clause (e) of the peo- 
viso to sub-section (1). of Section 14, or 
under Section 14-A. When once ~he 
leave is granted to the tenant to contest 
the application the Controller shall ccm- 
mence hearing. of the application as 
early as practicable. 


7. The introduction of Section 14-A 
became necessary as the Governmant 
took a decision on 9th September, 1975 
that the Government servants who own 
houses in the Union territory of Delhi 


shall be required to vacate Governm=2nt. 


accommodation allotted to them within 
3-months from 1st October, 1975, If they 
fail to vacate the accommodation they 
were to be charged licence fee at mar- 
ket rates, The Government servants who 
were awning houses in the Union terri- 
tory of Delhi could not get. -possesxon 
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of their residential accommodation, It 
became necessary to confer on them the 
right to recover immediate possession 
of their premises and also to prescribe 
an expeditious procedure for achieving 
the object. According to the procedure’ 
specified in Section 25-B it was made 
incumbent on the tenant to apply for 
and obtain leave to contest the applica- 
tion for eviction. 


8. Coming to the facts of the case 
the Government took the decision to 
require the Government officers who 
have been allotted premises by the Gov- 
ernment and who own their own houses 
in the area specified to vacate the pre- 
mises allotted by the Government with- 
in 3 months from Ist October, 1975, No- 
tice of such intention, was conveyed to 
the landlord on 9th December, 1975, In 
the meantime on 30th November, 1975 
the officer retired. from service, Thus on 
the date on which notice was served 
on him he had already retired. The pe- 
tition for eviction: was also filed on 9th 
December, 1975 after the officer retired. 
The main contentions raised by the 
tenant in the petition for leave to con- 
test were: (1) the landlord cannot in- 
voke the. provisions of Section 25-B (5) 
as he was not a Government servant on 
the date of the petition; (2) the landlord 
had already filed a ‘petition for eviction 
which was registered as O.S. No, 182° of 
1974 and was pending before the Addi- 
tional Rent Controller, As the eviction 
is sought on the same ground in the pre- 
sent petition it was submitted that this 
petition could not be entertained; (3) the 
premises which the respondent is occu- 
pying were let for the purpose of resi- 
dential or professional purposes and 
therefore the landlord is not entitled to 
ask for eviction as the premises are not 
let for residential purposes, ` 


38. The Rent Controller rejected all 
the contentions put forward by the res- 
pondent, He held that the question as to 
whether the landlord was a Government. 
servant or not on the date when the 
notice was received and on the date when 
he filed the petition is irrelevant so long 
as he satisfied the- requirements laid 
down in Section 14 (1) of the Act, On 
the second contention the Rent Control- 
ler found that the ground for eviction 
under Section 14-A isa. new cause of 
action and different from the one that 
was raised in the previous petitions and 
hence the present petition is not barred. 
On the third point the Rent Controller: 
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found that it.is not necessary for an ap- 
plication under. Section 14 (1) that the 
building. should have been let for resi- 
dential purposes as required under Sec- 
tion 14 (1) (e) and it is sufficient if the 
landlord requires the premises for resi- 
dential accommodation, The Rent Con- 
troller held that the grounds on which 
leave to resist an application can be 
granted are those that are specified in 
Section 25-B (5) alone. 

10. On appeal the High Court allow- 
ed the revision by the tenant mainly on 
the ground that the application for evic- 
tion must fail on account of the admit- 
ted fact that the landlord had retired 
from service on 30th November, 1975 
before the Ordinance came into force 
and was on that account liable to vacate 
the premises independently of his owner- 
ship of the premises in dispute. 


11. The important question that arises 
for consideration is whether the land- 
lord who retired from service on 30th 
November, 1975 beforé the Ordinance 
came into force could avail himself of 
he provisions of Section 14-A (1), A 
reading of Section 14-A discloses that a 
right to recover immediate possession of 
premises accrues to certain persons if 
the requisite conditions are satisfied. 













be in occupation of any residential pre- 
mises allotted to him by the Central 
Government or any local authority; (2) 
_|such landlord is required by a general 
or special order made by the Govern- 
ment or authority to vacate such resi- 
dential accommodation or in default to 
incur certain obligations on the ground 
that he owns in the Union territory of 
Delhi a residential accommodation either 
in his own name or in the name of his 
wife or dependent child. If the aforesaid 
conditions are satisfied a right shall 
accrue to such a landlord on and from 
the date of such order to recover imme- 
diate possession of any premises let out 
by him, It may be noted that the sec- 
tion does not require that the person 
who is in occupation of the premises 
allotted by the Government should be 
a Government servant. It is necessary 
that the person is required by the Gov- 
ernment or authority to vacate such ac- 
commodation imposing certain conse- 
quences in the event of his not vacating. 
The policy decision taken by the Gov- 
ernment on 9th September, 1975 only 
related to Government servants who 
were in occupation of premises allotted 
to them by the Government, If the Gov- 
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The conditions are: (1) the landlord must - 
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ernment servant had another house in 
the locality he was to vacate within 3 
months: from: the ist October, 1975. ‘This 
general order no doubt relates only to 
Government servants, After the decision 
was taken it was realized that some pro- 
vision should be made to enable the per- 
sons in occupation of buildings allotted 
to them by the Government to get pos- 
session of the houses they own but have 
been let to tenants. In order to enable 
them to get possession of the premises 
let by them expeditiously Section 14-A 
(1) was enacted and the expeditious pro- 
cedure under Section 25-B was made 
applicable, It may also be noted that 
the order served on the landlord on 9th 
December, 1975 mentions that all. Gov- 
ernment officials who own houses |. in 
Delhi and have also'been allotted Gov- 
ernment residence are to vacate Gov- 
ernment accommodation, The general, 
circular dated 9th September, 1975 as 
well as the notice served on the land- 
lord thus support the view that the in- 
tention of the Government was to enable 
only those Government servants who are 
in occupation of Government accommo- 
dation and who own houses to get im- 
mediate possession, though Section 14-A 
does not restrict the right to recover 
immediate possession to Government ser- 
vants alone. In these circumstances, the 
conclusion arrived at by the High Court 
that a Government servant who had re- 
tired before the date on which he had 
filed the application is not entitled to the 
benefits of Section 14 (1) is understand- 
able, This view was expressed by this 
Court in Nihal Chand v. Kalyan ‘Chand 
Jain, (1978) 2 SCR 183 at p. 190: (AIR 
1978 SC 259 at p, 265) wherein it was 
observed: 


“There appears to be some force ih 
the view. taken by the High Court that 
the provision of Section 14-A (1) was 
not intended for Government ` servants 
who have retired from Government ser- 
vice or who have been transferred out- 


But this Court did not decide the issue 
because on the facts of the case it was 
of the view that the landlord was en- 
titled to invoke the provisions of Sec- 
tion 14-A (1) notwithstanding the fact 
that he had retired from Government 
service with effect from 30th November, 
1975. 

11-A. In that case the notice was_ 
served on the appellant-landlord on 30th 
September, 1975 which was . before’ the. 


date of retirement which was. on 30th 
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November, 1975, On the ground that ine 
right to evict the tenant accrued to ine 
landlord when he was in service it was 
held that he was entitled to the rigkts 
conferred under Section 14-A, In this 
case the notice was served on 9th Ce- 
cember, 1975 and the officer had retired 
on 30th November, 1975. On the reascn- 
ing in the above case the appellant will 
not be entitled to the relief. The ques- 
tion therefore squarely arises in tnis 
case as to whether a Government sr- 
vant who retired before the notice was 
served on him requiring to quit the Gev- 
ernment accommodation is entitled to 
the benefit of Section 14-A (1). 


12. It is not clear as to why the right 
to ‘recover immediate possession is Lot 
confined to Government servants alcne 
under Section 14-A, It is clear that ac- 
cording to Government’s policy  sta:e- 
ment the intention was only to requre 
the Government servants to vacate the 
premises allotted to them by the Gcv- 
ernment if they had their own houses 
in the area, It cannot be said that it was 
by inadvertence that the legislature 
mentioned persons. instead of Gove-n- 
ment servants and made the section p- 
plicable to persons other than Govern- 
ment servants, It is stated at the . bar 
that Government accommodation is p7o- 
vided not only to Government servants 
but also to Members of Parliament end 
other non-officials who occupy import int 
positions in public life. The Court vill 
not be justified in presuming that wLen 
the Government used the word ‘perscns’ 
it meant only Government servants, “he 
rule as to construction of the statutes is 
well-known and has been clearly laid 
down, Craies on Statute Law (6th Eèn. 
p. 66) relying on Tasmania v, Commen- 
wealth, (1904) 1 Comm LR 329 (Aus) nas 
stated the rule as follows:— 


“The cardinal rule for the constric- 
tions of Acts of Parliament is that they 
should be construed according to the in- 
tention expressed in the Acts them- 
selves.” 7 


The Court has to determine the intan- 
tion as expressed by the words used, If 
the words of statutes are themselyes 
precise and unambiguous then no more 
can be necessary than to expound timse_ 
words in their ordinary and natural 
sense, The words themselves alone dc in 
such a case best declare the intention 
f the lawgiver, Taking into account the 
bject of the Act there could be no dif~ 
ficulty in.giving the ‘plain meaning to 
1979 S. C./30 II G—5 


circumstances, the ‘Court 
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the word ‘person’ as not being confined 
to Government servants for it is 
that accommodation has been provided 
by the Government not only to Govern- 
ment servants but to others also, In the} 
cannot helpi, 
giving the plain and unambiguous mean- 
ing to the section, It may be that the 
retired Government servants as well as 
others who are in occupation of Govern- 


‘ment accommodation may become en- 


titled to a special advantage, . but the 
purpose of the legislation being to enable 
the Government to get ‘possession of 
accommodation provided by them by! 
enabling the allottees to get immediate| 
possession of the residential accommoda- 
tion owned but let by them, the Court 
will not be justified in giving a meaning 
which the words used will not warrant. 
On this question therefore we find our-j 
selves unable to concur with the view 
taken by the High Court, 






13. The next question that arises is 
whether the rights conferred under Sec- 
tion 14-A (1) are available to premises 
that had been let for residential as well 
as professional purposes, It is admitted 
that the premises were let for residen- 
tial as well as professional: purposes. 
Section 14 (1) (e) requires that in order 
to avail the provisions of Sec. 14 (1) (e) 
the premises should be “let for use as 
a residence.” It has been held that when 
premises are let for residential as well 


as commercial or for residential and 
professional purposes the provisions of 
Section 14 (1) (e) will not apply, This 


‘Court in Dr. Gopal Dass Verma v., Dr. 


S. K. Bhardwaj, (1962) 2 SCR 678: (AIR 
1963 SC 337) in construing S, 13 (1) (e) 
of the Delhi and Ajmer Rent Control 
Act, 1952 held that premises let for resi- 
dential purposes but used by the tenant 
with the consent of the landlord inci- 
dentally for commercial, professional or. 
other purposes cease to be premises let 
for a residential purpose alone and as 
such the landlord would not be entitled 
to eject the tenant under Section 13 (1) 
(e) of the Act. Section 13 (1) (e) allow- 
ed a decree for ejectment to be passed 
if the Court is satisfied that the premises 
let for residential purposes are requir- 
ed .bona fide by the landlord who is the 
owner of such premises for occupation 
as a residence for himself or his family 
and that he has no other suitable accom- 
modation, On the facts of the case it 


-was found that right from the com-- 


mencement of the tenancy a substantial 


seen) ` 
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part of the premises was used by res- 
pondent 1 for his professional purpose, 
and they have also found that this has 
been done obviously with the consent of 
the landlord, The Court held that the 
professional use of a substantial part of 
the premises with the consent of the ap- 
pellant clearly. takes the case outside 
Section 13 (1) (e). The view expressed in 
the above case was reiterated by this 
Court in Kartar Singh v. Chaman Lal, 
(1970) 1 SCR 9: (AIR 1969 SC 1288), On 
the facts it was found that the premises 
had been taken for residential-cum-busi- 
ness or professional purposes, By the 
rent deed the owner inducted as a tenant 
Labha Mal Arora who was practising 
advocate, Along with the rent deed a 
letter was written by the landlord to the 
tenant stating that he had no objection 
to the tenant having his professional 
office along with the residence. After 
the tenant’s death in 1952 the premises 
were used only for residence by his 
sons and widow till 1957. In August, 
1957 the first respondent who qualified 
himself as. a legal practitioner started 
having an office in the premises, Another 
son also started practising as a lawyer 
in the same premises some time later. 
The landlord served a notice on the sons 
and widow of the deceased for requiring 
them to vacate the premises, The court 
found that two rooms were used by the 
original tenant as his office, one room by 
his clerk and the premises had been 
Jet for residence-cum-business purposes. 
The plea that the tenant was only grant- 
ed a licence to use the premises for resi~ 
dence-cum-profession which was per- 
sonal to him and which came to an end 
on his death was not accepted, The court 
agreed with the view expressed in Dr. 
Gopal Dass Verma’s case (supra) that 
a tenant could not be ejected under Sec- 
tion 13 (1) (h) because the tenancy of 
premises let out or used for residence 
and carrying on of profession could not 
-be terminated merely by showing that 
the tenant had acquired a suitable resi- 
dence, The court rejected the contention 
that the tenant, Labha Mal Arora, had 
been merely given a permission ofr 
licence which was of a personal nature 
to his office, It also was unable to find 
that any test of dominant intention was 
applied in Dr, Gopal Dass Verma’s case. 


14. It isnot necessary for us to go 
into the question whether the words ‘let 
for residential purposes’ would exclude 
premises let predominantly for residen- 
tial purposes with a licence to use an 


‘in Section 14-A (1), 
‘agree with the High Court that it is not 


insignificant part for professional pur- 
poses such as lawyer’s or doctor's con- 
sulting room. The words used in Sec- 
tion 14-A are clearly different, Sec, 14-A- 
contemplates the owning by the land- 
lord in the Union territory of Delhi a 
residential accommodation, If he owns 
a residential accommodation he has a 
right to recover immediately possession 
of any premises let out by him, The em- 
phasis is on residential accommodation. 
If the premises are one intended for re- 
Sidential accommodation it will nòt make 
any difference if the premises are let 
for residential as well as other purposes. 
Even though the residential accommoda- 
tion is let for professional or commercial 


purposes the premises will not cease to 
be for residential accommodation, It is 
common ground that the premises let 


were put up under the Delhi Develop- 
ment Authority's scheme for residential 
purposes, The only plea was that though 
it was put up for residential purposes 
it was let for residential as well as for 
professional purposes, The requirement 
in Section 14 (1) (e) that “in order to 
enable the landlord to recover posses- 
sion the premises ought to have been 
let for residential purposes is not there 
In this view we 


necessary in a petition for eviction under 
Section 14-A to satisfy that it was let 
for residential purposes only. This view 
has been taken by this Court in Busch- 
ing Schmitz Private Ltd, v. P, T Men- 
oan (1977) 3 SCR 312 : (AIR 1977 SC 
569). ; 


15. The submission that as a previ- 
ous application for possession by the 
landlord was pending this petition would 
not be permissible cannot be accepted 
as the grounds on which an application 
for possession is filed under S, 14A (1) 
are different .and based on special rights 
conferred on the class of persons wha 
occupied Government accommodation. 


16. The only other question that re 
mains to be considered. is the scope of 
the right to contest the suit, that is, on 
what grounds can the tenant seek leave 
to resist the suit filed by the landlord 
under S. 14A (1), The special proce- 
dure prescribed under S, 25B is made 
applicable in cases where the landlord 
applies for recovery of ‘possession on 
any of the grounds specified in Cl, (e) 
of the Proviso to sub-sec, (1) of S, 14 or 
under §. 14A, Sub-sec. (5) of Sec, 25B 
says that the Controller shall give leave 
to the tenant to contest if the affidavit 
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_ filed by the -tenant discloses such facts 
that would disentitle the landlord from 
obtaining an order for the recovery of 
possession of the premises on the 
grcunds specified in Cl, (e) of the Pro- 
viso to sub-sec, (1) of S. 14 or. Sec., 14A. 
Under Section 14 (1) (e) the ‘tenant may 
resist the application on the grounds 
specified namely that the premises are 
not let for residential purposes, that 
they are not required bona fide ete. So 
far as the facts which would disentitle 
the landlord from obtaining an order 
under S, 14A are concerned they can 
only be that the landlord is not a , per- 
son in occupation’ of residential premi- 
ses allotted to him by the Central Gov- 
ernment or that no general or special 
order has been made by the Govern- 
ment requiring him to vacate such resi- 
dential accommodation on the terms 
ecified in the section, Leave to con- 
test an application under S, 14A (1) can* 
ot be said to be analogous to the pro- 
ivisions of grant of leave to defend as 
envisaged in thé Civil Procedure Code.. 
rder XXXVII, Rule 2, sub-rule (3) ot 
the Code of Civil Procedure provides 
that the defendant shall not appear or 
defend the suit unless he obtains leave 
from a Judge as hereinafter provided so 
to appear and defend, Sub-rule (1) of 
Rule 3 of Order XXXVII lays down the 
procedure to obtain Ieave, Under the 
provisions leave to appear and defend 
the suit is to be given if the . affidavit 
discloses such facts as would make in- 
cumbent on the holder to prove consi- 


deration or such other facts as the 
court may deem sufficient to support 
the application, The scope of S. 25B 


(5) is very restricted for leave to con- 
itest can only be given if- the facts are 
such as would disentitle the landlord 
from obtaining an order for recovery 
f possession on the ground specified in 
ection 144A, 


17. The learned’ counsel for ` the 
tenant submitted that the requirements 
of S. 14 (1) (e). should also be satisfied 
before the landlord could: ‘take © ad- 
vantage of the procedure provided un- 
der Sec. 25B. The learned counsel drew 
our attention to Sec:- 25C (1) and Sec- 
tion 25C (2) and submitted that the 
reading of those two sub-sections would 
indicate that before an eviction could 
be ordered under an application under 
Sec, 14A (1) the requirements of Sec. 14 
(6) and (7) should be satisfied. While 
Sec.-14 (L). enumerates the grounds: on 
which the landlord can get a decree for 
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recovery of possession against a tenant 
sub-ss, (2) to (11) place certain restric- 
tions. Sub-sec, (2) provides restriction 
as to right for recovery of possession 
under sec, 14 (1) (a). Restriction re- 
garding the right to recover. possession 
under clause (e) is laid down in sub- 
sections (6) and (7) of section 14. Sec- 
tion 14 (6) states that where a landlord 
has acquired any premises by transfer 
no application for recovery of possession 
shall lie under sub-sec, (1) on the 
ground specified in Cl, (e) of the Proviso 
thereto, unless a period of five years has 
elapsed from the date of the acquisition. 
Sub-sec, (7) to S, 14 lays down that 
where an order for the recovery of pos- 
session of any premises is made on the 
ground specified in Cl, (e) of the Pro- 
viso to sub-sec, (1), the landlord shall 
not be- entitled’ to obtain possession 
thereof before the expiration of a period 
of.six months from the’ date of the 
Section 25C makes an exception 
to the requirement of S. 14 (6) to the 
effect that where a landlord is in occu- 
pation of any residential premises al- 
lotted to him by the Central Govern- 
ment or any local authority and who 
fulfils the requirements of S, 14A (1) 
the requirement under S. 14 (6) that he 
would not be entitled ‘to possession un- 
less a period of five years has elapsed 
from the date of his acquisition of the 
premises is not applicable, In other 
words, he can straightway obtain pos- 
session without the impediment imposed 
under S, 14 (6). Great stress was laid 
by the learned. counsel for the tenant 
on S. 25C (2) which. provides ' that in 
the case of a landlord. who, being a per- 
son of the category specified in sub-sec~ 
tion (1), has obtained, on the ground 
specified in Cl, (e) of the proviso to sub- 
sec, (1) of S. 14, or under S. 14A, an 
order for the eviction of a tenant from 
any premises, the provisions of sub-sec- 
tion (7) of S. it shal] have effect as if 
for the words “six months”, occurring 
therein, the words “two months” wera 
substituted, The contention was that if 
Sec. 14A (1) stood by itself and if a 
landlord applying under Sec, 14A (1) 
would ‘straightway get the possession 
after the tenant cannot contest the suit 
on the grounds specified in Sec, 25B (5) 
there is no need for mentioning the pro- 
visions of S. 14 (6) and S, 14 (7) and 
prescribing a lesser. period for a prescrib- 
ed period under Seč TE (7j; r 
words, the submission. “was that an ap- 


plication for possession under Sec,’ 14A 
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should also satisfy the requirements of 
S. 14 (1) (e), The provisions of Ss. 25B 
and 25C are applicable to both applica- 
tions under S, 14 (1) (eẹ} and under Sec- 
tion 144, Applications under S. 14 (1) 
(e) are governed by S, 14 (6) and Sec- 
tion 14 (7). By introduction of S., 25C 
the condition imposed in S. 14 (6) is 
varied, The condition imposed under 
S, 14 (6) is made not applicable to per- 
sons who satisfy the requirements un- 
der S, 14A meaning thereby that this 
restriction will be applicable only to an 
application under S. 14 (1) (e). Sec, 25C 
(2) makes it clear that not only in the 
case of an application under S. 14 (1) (e) 
but also under S. 14A the term of six 
months prescribed in S, 14 (7) is reduc- 
ed to two months, The reason for spe- 
cifying the period of two months in the 
case of S, 14A is understandable for 
otherwise an applicant under Sec, 14A 
would be entitled to possession imme- 
diately, By prescribing a.specific period 
of two months under Sec. 25C (2) it is 
made clear that even an applicant un- 
der S, 14A would have to satisfy the 
conditions laid down by S. 25C ie a 
period of two months should elapse be- 
fore the landlord is entitled to obtain 
possession from the date of an order for 
recovery of possession, ‘This submission 
also fails, 


18. In the result we hold that the 
landlord who retired before the date on 
which the ‘notice to quit was given by 
the Government is also entitled to the 
benefits of Section 14A and allow the 
appeal with costs. 

. Appeal allowed. 
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Mrs, Maneka Sanjay Gandhi and an- 
other, Petitioners v, Miss Rani Jethma- 
lani, Respondent. 


Transfer Petn, No. 96 of 1978, 
23-11-1978. 


Criminal P, C. (2 of 1974), Sec. 406 — 
Grounds to transfer cases — Test — 
Case of defamation against editor — 
Grounds of substantial . prejudice, non- 
availability. of ‘competent legal service, 
and absence of congenial atmosphere for 


AW/AW/A144/79/VBB _ 
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_, Maneka. Sanjay Gandhi v. Rani Jethmalani 


a fair and impartial trial — Transfer in 
the. instant case refused. . . . 

Mrs, Maneka Gandhi, editor of a 
monthly and daughter-in-law of the for- 
mer Prime Minister, was prosecuted in 
Bombay for defamation by the daughter 
of a leading advocate and member of 
Parliament, During the course of the 
prosecution, a petition was made for a 
transfer of the case from Bombay to 
Delhi and a string of grounds (such as 
substantial prejudice, non-availability of 
competent legal service and absence of 
congenial atmosphere for a fair and im~< 
partial trial) had been set out to vali- 
date the prayer. 

-Held in the facts and circumstances 
of the case that the transfer could not 
be allowed on the grounds alleged. 

i f (Para 1) 

Assurance of a fair trial is the first 
imperative of the dispensation of justice 
and the central criterion for the court 
to consider when a motion for transfer. 
is made is not the hypersensitivity or 
relative convenience of a party or easy 
availability of legal services or like 
mini-grievances, Something more sub= 
stantial, more compelling, more imperil 
ling, from the point, of view of publio 
justice and its attendant environment, is 
necessitous if the Court is to exercise 
its power of transfer, This is the cardi- 
nal principle although the circumstances 
may be myriad and vary from case to 
case, The grounds for the transfer have 
to be tested on this touch-stone bearing 
in mind the rule that normally the 
complainant has the right to choose any 
court having jurisdiction and the accused 
cannot dictate where the case against 
him should be tried. Even so, the pro- 
cess of justice should not harass tha 
parties and from that angle the court 
may weigh the circumstances, . 

(Para 2) 


One of the common circumstances al- 
leged in applications for transfer is the 
avoidance of substantial prejudice to a 
party or witnesses on account of logistics 
or like factors, especially when an al- 
ternative venue will not seriously handi- 
cap the complainant and will mitigate 
the serious difficulties of the accused. In 
the instant case the petitioner claims 
that both the parties reside in Delhi 
and some formal witnesses belong to 
Delhi; but the meat of the matter, in a 
ease of defamation, is something differ- 
ent, The main witnesses are those who - 
speak to having read the offending mat- 
ter and other relevant..: circumstances 
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flowing therefrom, They ‘belong to Bom- 
bay in this case and the suggestion oi 
the petitioner that Delhi readers may 
be substitute witnesses and the complain- 
ant may content. herself with examining 
such persons is too presumptuous fo? 
serious consideration, ` (Para 3) 
It was suggested that the services of 
an efficient advocate may not be easy ‘to 
procure to defend the accused petitioner. 
It is difficult to believe that a person of 
the position of the petitioner is unabl? 

to engage a lawyer to defend her. 
(Para 4) 


A more serious ground is the alleged 
absence of congenial atmosphere for 3 
fair and impartial trial, It is becoming 
a frequent phenomenon in our country 
that court proceedings are being dis- 
turbed by rude hoodlums and unruly 
crowds, jostling, jeering or cheering ani 
disrupting the judicial hearing with 
menaces, noises and worse. If this vice’ 
is peculiar to a-particular place and ‘s 
persistent, the transfer of the case from 
that place may become necessary. Like~ 
wise, if there is general consternation cr 
atmosphere of tension or raging masses 
of people in the entire region taking 
sides and polluting the climate, vitiating 
the necessary neutrality to hold a de- 
tached judicial trial, the situation may 
be said to have deteriorated to such an 
extent as to warrant transfer, AIR 1988 
SC 309 (310), Rel, on. (Para 4) 

None of the allegations, made by tke 
petitioner, read in the pragmatic light 
of the counter-averments of the respon- 
dent and understood realistically, makes 
the contention credible that a fair trial 
is impossible, Perhaps, there was some 
rough weather but it subsided, and it 
was a storm in the tea cup or trans 
ent tension to exaggerate which is un 
warranted, The petitioner’s case of 
great insecurity or molestation to the 
point of threat to life is, so far as the 
record bears out, difficult to accept. The 
mere word of an interested party is im 
sufficient to convince the Court that she 
is in jeopardy or the court may not be 
able to conduct the case under condi- 
tions of detachment, neutrality or un- 
interrupted progress. (Para 3) 

[A few cautionary observations weza 
made, which would be sufficient, to pro 
tect the petitioner and ensure for her a 


fair trial.] oe ats (Para 8} 
Anno: AIR Comm, Cr. P.C., 7th Edn. 
S. 406, N. 1, 


Cases Referred: Chronological Paras. 
‘ATR 1958 SC 309 : 1958. Cri Ly 569 3° 
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‘Mr, Madan Bhatia, and. Mr, D, -Gobar- 
dhan, Advocates, for Petitioners; Mr, V. 
M, Tarkunde, Sr. Advocate (Mrs, K, 
Hingorani, Advocate with him), for Res- 
pondent, i 


KRISHNA IYER, J.— Mrs, Maneka 
Gandhi figures as an accused in a pro- 
secution launched against her and others 
by Miss. Rani Jethmalani for an offence 
of defamation in the Court of the Metro- 
politan Magistrate, Bombay, ‘The for- 
mer is the editor of a monthly called 
“Surya” and is the wife of Shri Sanjay 
Gandhi and daughter-in-law of Smt 
Indira Gandhi, former Prime Minister. 
The latter is a young advocate and is 
the daughter of a leading advocate and 
currently an important Member of Par- 
liament, The present petition has been 
made for a transfer of the criminal case 
from Bombay to Delhi, and.a string of 
grounds has been set out to validate the 
prayer, We decline the transfer and 
proceed to give -our reasons without 
making the least reflection on the me- 
rits of the case. 


‘2. Assurance of a fair trial is the 
first imperative of the dispensation of 
justice and the central criterion for the 
court to consider when a motion for 
transfer is made is not the hypersensi- 
tivity or relative convenience of a party 
or easy availability of legal services or 
like mini-grievances, Something more 
substantial, more compelling, more im- 
perilling,from the point of view of pub- 
lic justice and its attendant environ- 
ment, is necessitous if the Court is to 
exercise its power of transfer, This is 
the cardinal principle although the cir- 
cumstances may be myriad and vary 
from case to case, We have to test the 
petitioner’s grounds on this touch-stone 
bearing in mind the rule that normally 
the complainant has the right to choose 
any court having jurisdiction and the 
accused cannot dictate where the case 
against him should be tried, Even so, 
the process of justice should not harass 
the parties and from that angle the 
court may weigh the circumstances, . 


3. One of the common ‘circumstances 
alleged in applications for transfer is 
the avoidance of substantial prejudice to 
& party or witnesses on account of logis- 
tics or like factors especially when an 
alternative venue will not seriously 
handicap the complainant and will miti- 


. gate the serious difficulties of the ac- 


cused, In the present case the petition- 
er claims that both the parties reside 
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in Delhi and some formal witnesses be- 
long to Delhi; but the meat of the mat- 
ter, in a case of defamation, is some- 
thing different, The main witnesses are 
those who speak to having read the of- 
fending matter and other relevant cir- 
cumstances flowing therefrom, They be- 


long to Bombay in this case and the 
suggestion of the petitioners counsel 
that Delhi readers ‘may be substitute 


witnesses and the complainant may con- 
tent herself with examining such per- 
sons is too presumptuous for serious con- 
sideration, 


4. Now to the next ground, The 
sophisticated processes of a criminal 
trial certainly require competent legal 
service to present a party’s case. If an 
accused person, for any particular rea- 
son, is virtually deprived of this -faci- 
lity, an essential aid to fair trial ‘fails. 
If in a certain court the whole Bar, for 
reasons of hostility or otherwise, refu- 
ses to defend an accused person — an ex- 
traordinary situation difficult to ima- 
gine, having regard to the ethics of the 
profession — it may well be put forward 
as a ground which merits this Court’s 
attention, Popular frenzy. or official 
wrath shall not deter a member of the 
Bar from offering his services to those 
who wear unpopular names or unpalat- 
able causes and the Indian advocate may 
mot fail this standard, Counsel has nar- 
rated some equivocal episodes which 
seem to suggest that the services of ‘an 
efficient advocate may not be easy to 
procure to defend Mrs, Maneka Gandhi. 
Such glib allegations which involve a 
reflection on the members of the Bar 
in Bombay may not be easily accepted 
without incontestible testimony in that 
behalf, apart from the ipse dixit of the 
party, That is absent here. It is diffi- 
cult to believe that a person of the 
position of the petitioner who is the 
daughter-in-law of the former Prime 
Minister, wife of a consequential per- 
son and, in her own right, an editor of 
a popular magazine, is unable to engage 
a lawyer to defend her, while, as a 
fact, she is apparently represented in 
many legal proceedings quite competent- 
ly. 

5. A more serious ground which dis- 
turbs us in more ways than one is the 
alleged absence of congenial atmosphere 
for a fair and impartial trial, It is be- 
coming a frequent phenomenon in our 
country that court proceedings are being 
disturbed by rude hoodlums and unruly 
crowds, jostling, jeering or cheering and 
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disrupting the judicial hearing with 
menaces, noises.and worse.. This ten- 
dency of toughs and street roughs to 
violate the serenity of court is destruc- 
tive of the course of justice and must 
surely be stamped out, Likewise, the 
safety of the person of an accused oF 
complainant is an essential condition for 
participation’ in a trial and where that 
is put in peril by commotion, tumult or 
threat on account of pathalogical condi- 
tions prevalent in a particular venue, 
the request for a.transfer may not be 
dismissed summarily. It causes disquiet 
and concern to a court of justice if a 
person seeking justice is unable to ap- 
pear, present one’s case, bring one’s wit- 
nesses or adduce evidence. Indeed, it is 
the duty of the court to assure propiti- 
ous conditions which conduce to compa- 
tative tranquillity at the trial, Turbu- 
lent conditions putting the  accused’s 
life in danger or creating chaos inside 
the court hall may jettison public jus- 
tice, If this vice is peculiar to a parti- 
cular place and is persistent the tirans- 
fer of the case from that place may be- 
come necessary, Likewise, if there is 
general consternation or atmosphere of 
tension or raging masses of people in the 
entire region taking sides and polluting 
the climate, vitiating the necessary neu- 
trality to hold a detached judicial trial, 
the situation may be said to have dete- 
riorated to such an extent as to war- 
rant transfer. In a decision cited by 
the counsel for the petitioner, Bose J. 
observed : 


Seabee But we do feel that good grounds 
for transfer from Jashpurnagar are 
made out because of the bitterness of 
local communal feeling and the tense- 
ness of the atmosphere there. Public 
confidence in the fairness of a. trial held 
in such an atmosphere would be seri- 
ously undermined, particularly among 
reasonable Christians all over India not 
because the Judge was unfair or biassed 
but because the machinery of justice is 
not geared to work in the midst of such 
conditions, The calm detached atmos- 
phere of a fair and impartial judicial 
trial would be wanting, and even if jus< 
tice were done it would not be “seen to 
be done.’’* 


6. Accepting this perspective we must 
approach the facts of the present cas? 
without excitement, exaggeration or 
eclipse of a sense of proportion, It may[ 


G. xX. Francis v, Banke Bihari Singh, 
AIR 1958 SC 309 at 310, - 
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be true that the «petitioner attracts 2 
crowd in’ Bombay. Indeed, it ‘is true ot 
many controversial ‘figures in’ public. life 
place 









ing to cries and catcalls or ‘Jais’ or ‘zinda- 
bads’, Nor is ‘it unnatural that some 
persons may have acquired, for a tima 
a certain quality of ‘reputation, some~~- 
times notoriety; sometimes glory, whic3 
may make them the cynosure of popular 
: in cities 











crowds press into a court hall jit is possi- 
ble ‘that some pushing, some nudging, 


m ruffled feelings for the victim. This 
is a far cry from saying that the ‘peace 
side the court has broken down, thet 
calm inside the court is beyond restore~ 
tion, that a tranquil atmosphere fcr 
holding the trial is beyond. accomplisk- 
ment or that operational freedom fcr 
the Judge, parties, advocates and witnes- 
ses has ceased to exist. None of tke 
allegations made by the petitioner, reed 
in the pragmatic light of the counter- 
averments of the respondent and unde-- 
stood realistically, makes the contenticn 
of the counsel credible that a fair trial 
is impossible, Perhaps, there was some 
rough weather but it subsided, , and it 
was a storm in the tea cup or transient 
tension to exaggerate which is unwa-~ 
ranted. The petitioner’s case of great 
insecurity or molestation to the point >f 
threat to life is, so far as the record 
bears out, difficult to accept. The mere 
word of an interested’ party is insuffid~ 
ent to convince us that she is in jex 
pardy or the court may not be able -0 
conduct the case under conditions of d2- 
tachment, neutrality or uninterrupted 
progress, We are disinclined to stampede 
ourselves into conceding a transfer f 
the case on this score, as things stand 
now, 


T. Nevertheless, we cannot view with 
unconcern the potentiality of a flare-up 
and the challenge to a fair trial, in the 
. sense of a satisfactory participation . by 
the accused in the proceedings agairst 
her, Mob action may throw. out of gear 
the wheels of the judicial process, Encix« 
neered fury may paralyse a party’s ali-. 
lity to present his case or participate in 
the trial. If the justice system ` grinds 
to a halt through physical manoeuvres or 
sound and fury of the senseless popa- 
lace the rule of law runs aground, Evah 
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the most hated human anathema has a 
right to be heard without the rage of 
ruffians .or huff or toughs being turned 
against him to unnerve him as party or 
witness or advocate, > Physical violence 
to a party, actual or imminent, is re- 
prehensible when he seeks justice before 
a tribunal, Manageable solutions must 
not sweep, this Court off its feet ‘into 
granting an easy transfer but uncon= 
trollable or perilous deterioration will 
surely persuade us to shift the venue. It 
depends, The frequency of mobbing 
manoeuvres in court precincts is a bad: 
omen for social justice in its wider con- 
notation, We, therefore, think it neces~ 
sary to make a few cautionary observa- 
tions which will’ be sufficient, as we see 
at present, to protect the petitioner and 
ensure for her a fair trial, 


8 The trial court should readily con- 
sider the liberal exercise of its power to 
grant for the accused exemption from 
personal appearance save on crucial oc- 
casions, Shri Tarkunde, for the respon- 
dent fairly agreed that it was the right 
thing to do and explained the special 
reason for its first rejection, If the ap- 
Plication is again made, the Magistrate 
will deal with it as we have indicated, 
This will remove. much of the unsav- 
oury sensationalism which the hearing. 
may suffer from... ; 


9. The Magistrate is the master of 
the orderly conduct of court proceedings. 
and his authority shall not hang limp if 
his business is stalled. by brow-beating. 
It is his duty to clear the court of con- 
fusion, yelling and nerve-racking ges= 
ture which mar the serious tone of judi- 
cial hearing, The officials whose duty is 
to keep the public peace shall, on requi- 
sition, be at the command of the court 
to help it run its process smoothly. 
When the situation gets out of hand the 
remedy -of transfer surgery may be pre- ~ 
scribed, : Every fleeting rumpus should. 
not lead to a removal of the case as it 
may prove to be a frequent surrender 
of justice to commotion. The Magis- 
trate shall take measures to enforce con- 
ditions where the court functions free 
and. fair and agitational or muscle tac- 
tics yield no dividends, If that fails, 
the parties have freedom to renew their 
motion under S, 406 of the Criminal 
Procedure Code. For, where tranquil 
court justice is a casualty the collapse 
of our constitutional order is an ineve 
itability. 
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10. We dismiss, for the nonce, this 


transfer petition, 
l Petition dismissed 
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The Collector, Raigarh, Appellant w 
Dr. Harisingh Thakur and another, Res- 
pondents and vice-versa, 

Civil Appeals Nos, 64-65 of 1969, D/- 
17-11-1978. ; 

(A) Land Acquisition Act (1 of 1894), 
S. 23 — Building sites — Potential va~- 
lue of land — Determination — Test — 
Compensation — Enhancement — Inter- 
ference by Supreme Court (Constitution 
of India, Art. 133), 


‘Per Majority (A. P, Sen J. contra on. 


facts),—- The question as to whether a 
land has potential value as a building site 
or not is primarily one of fact depending 
upon several factors such as its condi- 
tion and situation, the user to which it 
is put or is reasonably capable of being 
put, its suitability for building “pur- 
poses, its proximity to residential, com- 
mercial and industrial areas and educa- 
tional, cultural or medical institutions, 
existing amenities like water, electricity 
and drainage and the possibility of 
their future extension, whether the near- 
by town is a developing or a prospering 
town with prospects of development 
schemes and the presence or absence of 
pressure of building activity towards 
the land acquired or in the neighbour- 
hood thereof, i (Para 5) 


Certain agricultural lands in suburb 
of a growing town were acquired for 
Railways. Notification under Sec. 4 (1) 
and S, 6 were issued on 8-2-1957 and 
21-3-1957, The Spl, L, A. O. awarded 
compensation @one anna six pies per 
sq. ft, on basis of statement. of sales 
furnished by the concerned revenue of- 
ficer, The Spl. L. A. O. himself in his 
award described the land as one assum~ 
ing semi-abadi site. Considering the sale 
D/- 14-2-1956 -in favour of the doctor at 


*(Misc, F. A, No, 43 of 1959, 

1961 (Madh Pra). |... k 
**(The Judgments are .printed in the 
' order in which they are given in the 
certified copy—Ed). 
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the rate of 6} annas per sq. ft, the Addl. 
Dist. Judge on reference enhanced the 
award to four annas per sq. ft. as well 
as solatium @ 15% as on three sides of 
the acquired land there already existed 
pucca buildings and on.the- fourth side 
there was a metalled road, On appeal 
by Collector and cross. objections by 
landowners the High Court held the rea~ 
sonable rate of compensation to be 


eight annas per sq. ft, On cross appeals 


to Supreme Court by certificate of fit- 
ness, 


Held that it could not be said that 
the. basis on which the Additional Dis- 
trict Judge and the High Court proceed- 
ed was wrong or that.the quantum of 
compensation awarded by the High > 
Court’ was in any way excessive or ex- 
orbitant, Misc, F. A. No, 43 of 1959, D/- 
1-12-1961 (Madh Pra), Affirmed, 

(Para 6) 

Anno: AIR Manual (3rd: Edn.) Land 
Acq. Act, S. 23 N. 10, 
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Mr, 5. K, Gambhir, Advocate, for Ap- 
pellant in C. A. No, 64 and Respondent 
in C. A, No,-65'-of 1969; Mr. G. L. 
Sanghi Sr. Advocate (M/s. K. John and 
J, Sinha, Advocates with him), for Res- 


pondent in C., A. No, 64 and Appellant 
in C. A, No, 65 of 1969. - 
JASWANT SINGH, J. (For himself 


and R., S. Pathak, J.) (Majority yiew):— 
These two ‘cross-appeals by certificates 
of fitness granted by the High Court of 
Madhya Pradesh at Jabalpur. are direct- 
ed against the judgment and decree 
dated December 1, 1961 of the said’ High 
Court dismissing the Misc, (First) Ap- 
peal No. 43 of 1959 preferred by the 
appellant from the Award dated Decem- 
ber 20, 1958 of the II Additional Dis- 
trict Judge, Raigarh in Miscellaneous 
Judicial Case No, 59 of 1958 being a ré-. 
ference under Section 18 of the. Land 
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Acquisition Act, made at the instance 
of the appellant in respect of the Award 
dated August 23, 1957 of the Land Ac- 
quisition Officer, Raigarh. : 


2 The facts giving rise to these ap- 
peals are: On an undertaking given by 
him to pay full compensation with inte- 
. rest from the date of possession to the 
date of payment of compensation as pro- 
vided in the Land Acquisition Act, 1894 
(hereinafter referred to as ‘the Act’), 
the District Engineer, South Eastern 
. Railway, Raigarh, took advance posses- 
sion on January 17, 1957 of five plots 
of agricultural land admeasuring 3.38 
acres and another plot of agricultural 
land admeasuring 0.14 acre adjoining 
the railway track situate in village 
Darogamuda, Tehsil and District Rai- 
garh, a suburb of Raigarh, belonging ‘to 
respondents 1 and 2 respectively for 
doubling the railway line between Rour- 
kela and Durg in the South Eastern Rail- 
way, Subsequently Notification dated 
February 8, 1957 under Section 4 (1) of 
the Act for acquisition of the aforesaid 
plots of land was issued and published 
in the Government Gazette dated Fe~ 
bruary 15, 1957, This was followed on 
March 21, 1957 by a notification under 
Section 6 of the Act, Although in the 
statements filed by them- under S. 9 (2) 
of the Act the respondents claimed com- 
pensation at the rate of Rs, 32,670 per 
acre Le, at the rate of -/12/- per square 
foot on the ground that the plots of land 
in question had a great potential value 
as a building site and Rs. 500 for im- 
provements and Rs, 100 as the value of 
one tree, the Special Land Acquisition 
Officer, Raigarh by his award dated 
August 23, 1957 awarded compensation 
at the rate of Rs, 3,327/14/- per acre 
which roughly worked out at -/1/6 per 
“square foot on the basis of the state- 
ment of sales furnished by A.S.L.R. 
(L.A) prepared by Jujhar Singh N.A.- 
W.I, Not satisfied with the quantum of 
compensation, the respondents made an 
application to the Special Land Acquisi- 
tion Officer requesting him to refer the 
matter to the Court under Section 18 of 
the Act. Acceding to the request of the 
respondents, the Special Land Acquisi~ 
tion Officer made the aforesaid reference 
to the II Additional District Judge, Rai- 
garh, who by his award dated Decem- 
ber 20, 1958 enhanced the rate of com- 
pensation to -/4/- per square foot and 
awarded Rs, 36,808/4/- and Rs, 1,524/8/- 


to respondents 1 and 2 respectively as. 


compensation, The Additional. District 
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Judge also allowed the solatium at the 
rate of 15% amounting to Rs, 5,521/4/-- 
and Rs. 298/12/- to respondents 1 and 2 
respectively, Aggrieved by the said 
Award of the II Additional District 
Judge, the appellant preferred an appeal 
to the High Court of Madhya Pradesh 
at Jabalpur which was registered as Mis- 
cellaneous (First) Appeal No, 43 of 1959. 
In the said appeal, the respondents filed 
eross-objections claiming enhancement of 
compensation by Rs, 84,518.39 p, The 
High Court by its judgment dated De- 
cember 1, 1961 dismissed the aforesaid 
appeal preferred by the appellant but 
allowed the cross-objections filed by the 
respondents holding the reasonable rate 
of compensation to be -/8/- per square 
foot, Consequently respondent No. 1 was 
held entitled to Rs, 73,616-8-0 as com- 
pensation and Rs, 11, 042- 8-0. as solatium 
and respondent No, 2 was held entitled 
to Rs, 3,049-0-0 as compensation and 


_Rs, 457-8-0 as solatium, It is against this 


judgment of the High Court that the 
present appeals are directed. 


3. Appearing for the appellant, Mr. 
Gambhir while admitting that in an ap- 
peal under Article 136 of the Constitu- 
tion, the Court is only concerned with 
finding out whether the principles on 
the basis of which compensation has 
been computed for acquisition of land 
under the Act have been rightly applied 
or not and cannot reappraise the evi- 
dence, has urged that the Additional 
District Judge and the High Court have 
erred in treating the land in question 
which was primarily an agricultural 
land as abadi land overlooking that it 
had not been declared as such, 


4. Mr, Sanghi has on the other hand 
urged that even according to the find- 
ings of the Additional District Judge, 
who made the spot inspection, as also 
of the High Court, it is abundantly clear 
that the land in question was abadi land 
and has been rightly treated as such. 
Mr, Sanghi has further urged that the 
said site has great potentialities as build- 
ing site. 


5. The question as to whether a land 
has potential value as a building site or 
not is primarily one of fact depending 
upon several factors such as its condi- 
tion and situation, the user to which it 
is put or is reasonably capable of being 
put, its suitability for building purposes, 
its proximity to residential, commercial 
and industrial areas and educational, 
cultural or medical institutions, existing 
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amenities like water, electricity and 
drainage and the possibility of . their 
future extension, whether the nearby 
town is a developing or-a prospering 
town with prospects of development 
schemes and the presence or absence of 
pressure of building activity towards the 
land acquired or in the neighbourhood 
thereof, In the instant case, the fact that 
the land in question has a great poten- 
tial value .as a building site is evident 
not only from the observations made by 
the Special Land Acquisition Officer him- 
self in his aforesaid award to the effect 
that the land has assumed  semi-abadi 
site but also from the following obser- 
vations made in his judgment dated De- 
cember 20, 1958 by the Additional Dis- 
trict Judge who had the advantage of 
inspecting the site:-— 


“The land abuts Raigarh town, It is 
within Municipal limits and the nazul 
perimeter extends up to it, To the East 
of the plot there are some kutcha build- 
ings and beyond 50 yards there are 
pucca buildings inhabited by respectable 
persons, To the North is a Municipal 
road leading to the railway quarters to 
the West. To the West beyond the rail- 
way quarters, there is further habita- 
tion and the locality is called ‘“Bangla- 
para” within Municipal limits, The plot 
did have a potential value as a build- 
ing site and it is further supported by 
the fact that the plot has been used by 
the Railway authorities for construction 
of staff quarters thereon though the 
land was acquired for doubling the rail» 
way line,” 


6. It is also not disputed that the Spe- 
cial Land Acquisition Officer did not 
lead any evidence worth the name to 
show the price of the comparable sites 
in question and remained content with 
the production only of the sale state- 
ment made by Jujhar Singh, N.A.W.1. 
Now the sale statement consisted mostly 
of sales relating to the year 1951 which 
is not relevant for the question in hand. 
Moreover the sale statement by itself 
without examining either the vendors or 
the vendees or the persons attesting the 
sale deeds is not admissible in evidence 
and cannot be relied upon. The sale 
deed dated December 14, 1956 in favour 
of Dr. Das for 4,800 square feet of land 
out of contiguous Khasra No, 256 in lieu 
of Rs, 2,000 ie. at approximately 64 
annas per square foot (which has been 
relied upon by the Additional District 
Judge and the High Court) could be 
taken as a safe guide for determination 
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of the compensation, From the material 
adduced in the case,.it appears that Rai- 
garh is a growing town, that instead of 
utilising the land for doubling the rail- 
way track, the Railway has built staff 
quarters thereon, that on three sides of 
the acquired land, there already existed 
pucca buildings and on the fourth side, 
there is a metalled road, It is also in 
evidence that some lawyers have put up 
some constructions near the sites in ques- 
tion. Taking all the facts into considera- 
tion, it cannot be said that the basis on 
which the Additional District Judge and 
the High Court proceeded is wrong or 
that the quantum oof compensation 
awarded by the High Court is in any 
way excessive or exorbitant. 

7. As neither the interest nor com- 
pensation on account of severance was 
claimed in the High Court either by Dr. 
Harisingh Thakur or by Tikam Singh 
Thakur, we do not think they can justi- 
fiably put up claims in that behalf, Mr. 
Sanghi appearing on their behalf has 
fairly stated that he would not like to 
press his cross appeal, 


8 In the result, we do not find any 
merit in either of the aforesaid appeals. 
We would accordingly dismiss them with 
costs, 


A, P, SEN, J. (Minority view): $. 
I have had the advantage of reading the 
judgment by my learned brother Jas- 
want Singh, Since the appeal involves 
an important question affecting valuation 
which has been overlooked by the High 
Court, I would like to say a few words 
of my own. 


16. Normally, this Court does not in- 
terfere in appeal with the valuation by 
the High Court in land acquisition cases 
unless the judgment cannot be support- 
ed, as it stands, either by reason of a 
wrong application of principles or be- 
cause some important point in evidence 
has been overlooked or mis-applied: The 
Special Land Acquisition Officer, Banga- 
lore v, T, Adinarayan Setty, (1959) Supp 
(1) SCR 404: (ATR 1959 SC 429), 


11. With respect, I venture to say 
that the judgment of the High Court 
cannot be supported by . reason of a 
wrong application of principles, It over- 
looked the fact that there was no dis- 
cernible basis on which the Additional 
District Judge could have changed the 
mode of valuation adopted by the Spe- 
cial Land Acquisition Officer treating 
the land acquired to be agricultural 
land and in awarding compensation upon 


‘ 
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the basis as if it.were a building site. 
Indeed ‘there was no- attempt on their 
part to determine the “intrinsic charac- 
ter of the land”, namely, whether the 
land acquired should be: classified as 
agricultural -land or not, 5 


` 12. In the present case; 3 
. Court obviously fell into an error in 
overlooking the fact that the acqvired 
land situate in village Darogamuda, ad- 
measuring 3.52 acres, was, on the 8th 
February, 1957 ie. on the date of the 
‘issue of the notification under S. 4 (1) 
of the Act, agricultural land, It was re- 
corded-as a raiyati land belonging to 
-the two claimants, Dr, Harisingh Thekur 
and his brother Tikam Singh Thekur 
who were ex-gaontiyas of village Daro- 
gamuda, The land was not recorded. as 
abadi .as wrongly assumed by the High 
Court, Perhaps it was misled’ by the nis- 
description of- the land as abadi in the 
reference made by the Collector under 
S. 18 (1). ` a 


13. This is an admitted position be- 
tween the parties. In response to the 
notice of admissions and denials of docu~ 
ments served by the claimants, the Col- 
lector admitted panchsala khasra for 


the years 1950-51 to 1953-54 and zist- 


bandi khatouni for the years 1952-53 and 
1953-54, The claimant Dr, Harisngh 
Thakur, A.W, 1 admits during his cross- 
examination that till the month of De- 
cember 1956, the lands were actually 


under his cultivation and he had reaped. 


the crops before delivering possession of 
the same on the 17th January, 1957 to 
the . District Engineer, South-Eastern 
Railway, He further admits that throagh~ 
out the land was under cultivation ie, 
from the time of his forefathers, In Tact, 
Jujhar, Singh NAW-1. Assistant Super- 
intendent Land Records, who was at 
the relevant time a Revenue Inspe:tor, 
states that the land acquired was a 
paddy field and was surrounded by egri- 
cultural lands. That being so, the Dis- 
trict Judge was clearly wrong in treat- 
ing the land to be abadi and calculeting 
compensation on the footing of its being 
a building site. ; 7 


14.. In awarding compensation a. a 
flat rate of Rs. 3,327.87 p.. per acre, the 
Special Land Acquisition Officer . -ook 
notice of the fact that the land is situate 
in- village Darogamuda, a.suburb of Rai- 
garh, which is a town.of great commer- 
cial importance, though beyond its nazul 
perimeter, He also took notice.of the 
fact that the land abuts the railway 
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track and there were -agricultural fields 
on two sides, On the other-two sides, 
there existed kKutcha hutments of back- 
ward classes and a few railway. build- 
ings, The award of compensation at the 
rate of Rs, 3,327.87 p. per acre was 
based on average of sales of lands in 
recent years as -prepared by Jujhar 
Singh, Revenue Inspector NAW 1. The 
Special Land Acquisition Officer accord- 
ingly observed: — . . i 
“The average value based on the above 
noted sales comes to Rs, 3,327/14/- per 
acre and in my opinion it truly repre- 
sents the average market value of lands 
in this predominently agricultural loca- 
lity which has assumed semi-abadi site 
value due to the constructions of houses 
mostly by low class people besides a few 
buildings of Railway Department,. It is 
for this reason that the average value per 
acre comes to as much as Rs. 3,327/14/- 
‘per „acre else the lands in question 
would have fetched lower price available 
in respect of agricultural: lands to which 
class they really belong and‘ stand `“ as- 
sessed as such till today.” 
While it is no doubt true, as my learned 
brother Jaswant Singh has rightly ob- 
served, that the statement of average of 
sales, prepared by Jujhar Singh, NAW 1, 
was not admissible in evidence unless 
the Collector proved the transactions in 
question, upon which it was based, there 
is no denying the fact that the acquired 
land was nothing but agricultural land 


‘and the mode of valuation had necessa- 


rily to be upon that basis, 


15. Now, if the purpose for which | 
the land was acquired, i.e., for the con- 
struction of staff quarters in connection 
with the doubling of the railway line by 
the South-Eastern Railway, has no bear- 
ing on the question of valuation, the 
future possibilities of the land, which 
admittedly was agricultural land, lying 
in the vicinity. of Raigarh if applied to 
the most lucrative use, having regard to 
its then condition, was very little 
as a building site, The land was lying 
undeveloped and  undiverted. Unless 
there was a development scheme, the 
land could not be valued as a building 
site, The land could, however, be put 
to that use if there was such develop- 
ment scheme, At the time of the noti- 
fication under §. 4 (1); there was no 
recent building activity mearabout the 
land, which was either under cultivation 
or lying desolate. But as I have already 
said, the land could be put to a better 
use provided it. was fully developed as 
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a building site, The claimants were, 
therefore, entitled to the evaluation of 
the land as agricultural land with an 
additional allowance being made for its 
future potentiality as a building site. I 
just cannot imagine what could be the 
utility of the acquired land as a build- 
ing site, looking to its proximity to the 
railway track, It would indeed, be 
very little, i 

16. In a reference under S, 18 of the 
Act, the burden of proving that the 
amount of compensation awarded by 
the Collector is inadequate lies upon the 
claimant, and he must show affirmative- 
ly that the Collector had proceeded up~ 
on a wrong basis, The nature and the 
burden of establishing that he was 
wrong, depend on the nature of the en- 
quiry held by him. When the proceed- 
ings before the Collector disclose that 
the award was not reasonably support- 
ed by the material before him, or when 
the basis was the application of a ‘mul 
tiple’ which could not be justified on’ 
any rational ground, the burden can be 
discharged by a slight evidence. ` But 


that is not the case here, The claimants - 


have led no trustworthy evidence, It is 
equally well-settled that where the 
claimant leads no evidence to show that 
the conclusions .reached in the award 
were inadequate, or, that it offered un- 
satisfactory compensation, the award 
has to be confirmed, 


17. Upon a compulsory acquisition of 
-property, the owner is entitled to the 
value of the property in its actual con- 
dition, at the time of expropriation, with 
all its advantages and with all its pose 
sibilities, excluding any advantage due 
to the carrying out of the claim for the 
purpose for which the property is ac» 
quired, In Vyricharia Narayana Gaja- 
patiraju v. Revenue Divisional Officer, 
Vizagapatam, 66 Ind App 104: (AIR 1939 
PC 98) the Privy Council states: — 


18. The market price must be’ fixed 


with reference to ‘the date of the noti- 


fication under S, 4 irrespective of any 
trend, if any, for an increase to the 
value thereof, The basis for determina< 
tion of the market value of the land 
within S, 23 (1) (i) of the Act is the 
value of the land to the owner, Only 
such transactions would be relevant 
which can fairly be said to afford a fair 
criterion of the value of the property 
as at the date of the notification. That 


‘test is clearly not fulfilled in the pre- 


sent case, 


19. Clause fifthly in S, 24 interdicts 
the court from considering any prospec« 
tive increase in value due to acquisition, 
Market, value of the land acquired has 
to be fixed with reference to the date of 
notification under S, 4 (1), In Vyricharia 
Narayana Gajapatiraju v, Revenue Di- 
visional Officer, Vizagapatam (AIR 1939 
PC 98). (supra) the Privy Council observ- 
ed that where the owner is a person who 
could turn the potentiality of the land 
into account, it is immaterial that the 
utilization of the same potentiality is 
also the purpose for which the land is 
acquired, The underlying principle - is 
that a speculative rise in price of land 


-due to acquisition should not be an ele- 


ment which should enter into computa- 
tion of compensation, Sometimes the 
prices shown in sale deeds executed sub~ 
sequent in point of time are not the 
actual prices paid, The sales may be un- 
real and may not reflect the true value 
of the land, There always elapses a cer< 
tain interval between the time when the 
intention to acquire a certain land firs? 
becomes known and the actual notifica- 
tion under S, 4 (1) is issued, Here though 
the notification under S. 4 (1) was issued 
on 8th February, 1957, but the claim- 
ants had, in fact, delivered the posses- 
sion to the District Engineer, South 
Eastern Railway on the 17th January, 
1957, and were indeed, as it appears 
from the evidence, aware of the faci 
that the land was being acquired by the 
South-Eastern Railway much earlier, 
ie, in December, 1956, In view of this, 
the prospective rise in value, if any, has 
to be kept out of consideration, 

20. The principles to determine the 
quantum of compensation. are contained 
in S, 23 (1) of the Act, The court in fix- 
ing the amount has to take into conside~ 
ration the prevailing market value of 
the land at the date of the notification 
under S. 4 (1) and the said market valua 
has to be determined by reference to the 
price which a willing seller might hava 
reasonably expected for similar property 
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_from a willing purchaser, The underly- 
ing principle of fixing the market value 
with reference to comparable sales is’ to 
reduce the element of speculation, In a 
comparable sale, the features are: (i) it 
must be within a reasonable time of the 
date of notification under S, 4 (1); (ii) it 
should be a bona fide transaction; (iii) it 
should be a sale of the land acquired or 
of the land adjacent to the land acquir- 
ed; and (iv). it should possess similar ad~ 
vantages, Before such instances of sales 
can be considered there must be material 
evidence either by the production of 
the sale deeds or by’ examining the par- 
ties to the deeds or persons having know- 
ledge of the sales, to prove that the 
transactions are genuine, 


21. In the light of these principles, 


the three sale deeds relied: upon by the 
High Court, Ext, P-14, Ext, P-15- and 


Ext, P-17, pertaining to the small por-. 


tions of the acquired land executed by 
the claimants, could not obviously be 
the basis for the determination of the 
market value of the land, ‘These sale 
deeds had clearly been brought into 
existence by the claimants in quick suc- 
cession, in an attempt to inflate the price 
of the land, after they became aware of 
the proposed acquisition. Of these, the 
land covered by the sale deed Ext, P-14, 


dated 14th December, 1956 executed by - 


Tikam Singh Thakur, i.e., just a month 
before the delivery of the possession, 
shows a sale of a plot measuring 4,800 
sq. ft. to Dr, Dhirendra Chandra Das, 
AW 2, for a price of Rs, 2,000, The rate 
works out to about 42 P. per sq. ft, It 
evidently could not afford a fair crite- 
rion of the value of the property on the 
date of the notification under S, 4 (1), 
Dr, Das admits that he is in Railway 
service and when he purchased the land 


he knew that it was being acquired by. 


the South-Eastern Railway. No doubt Dr. 
Das is a willing friend of Dr, Harisingh 
Thakur prepared to lend a helping hand 
but, by no stretch of imagination, could 
he be treated to be a willing purchaser, 
in the true sense of the term. Though 
Dr, Das asserts that he had purchased 
the land for building a house, he admits 
that he did not construct. upon it be- 
cause he would have been required to 
invest considerable money for levelling 
the land and making it fit to be utilised 
as a building site, This transaction in- 
dubitably does not appear to be a real 


sale and could not furnish any guide for 


determination. of the true market . value. 
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22. I am afraid, the other two sale | 
deeds, Ext, P-15 dated 19th. December. 
1956 and Ext. P-17 dated 21st February, 
1957 executed by Dr. Harisingh Thakur, 
by which he sold‘ 300 sq, ft. of the ace 
quired land to Jhallu Dani, AW 13. for 
Rs, 150 and 280 sq. ft. to Daido, AW 15, 
for Rs, 200 were, in fact, fictitious sales 
effected by him after delivery of pos . 
session to the South-Eastern Railway. . 
The transactions speak for themselves, 
Indeed, Ext, P-17 was executed by him 
after issue of the notification under Sec- 
tion -4 (1), The first sale was effected by 
the claimants to show. the price of the 
land to be 50 P, per sq. ft, They were 
evidently not satisfied by this and, there~ 
fore, brought the other sale deed into 
existence, a few days after the notificar 
tion, showing. the rate to be about 72 P, 
per sq. ft, It is needless to stress that 
such fictitious and -unreal transactions 
which are but speculative in nature 
could not be taken into account by the 
High Court at all, 


23.. In Raghubans Narain. Singh v. 
The Uttar Pradesh Government, (1967) 1° 
SCR 409: (AIR 1967 SC 465) this Court 
quoted with approval the following pas- 
sage from one of its earlier decisions in 
N. B. Jeejebhoy v. The District Collec- 
tor, Thana, Civil Appeals Nos. 313 to 


315 of 1963, D/- 30-8-1965 (SC), whera 
it was said (at p, 467 of ATR):— 
“The question therefore turns upon 


the facts of each case, In the context of 
building potentiality many questions will 
have to be asked and answered: whether 
there is pressure on the land for build- 
ing activity, whether the acquired land 
is suitable for building purposes, whe- 
ther the extension of the said activity 
is towards the land acquired, what is 
the pace of. the progress and how far 
the said activity has extended and with- 
in what time, whether . buildings have 
been put up on the lands purchased for 
building purposes, what is the distance 
between the built-in-land and the land 
acquired and similar other questions 
will have to be answered, It is the over- 
all picture drawn on the said relevant / 
circumstances that <affords the solution.” 


24. In Raghubans . Narain Singh's 
case (supra) there was evidence to the 
effect that there was a school building 
near the acquired land, that the and 
abutted on the road and that some 
houses had been. built on the opposite 
side of the road. It was nevertheless held’ 
by this. Court that all this did not con- 
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stitute evidence of building potentiality. 
It was pointed out that there should be 
evidence, on the record, ‘of building acti- 
vity of a substantial nature, being carri- 
ed on in the neighbourhood of the ac- 
quired land, at about the time when the 
notification was issued’, 


25. There is complete absence of such 
evidence in this case, It is beyond doubt 
that the acquired land was agricultural 
land, and had not been diverted for non- 
agricultural purposes, Indeed, the claim- 
ant, Dr, Harisingh Thakur had himself 
admitted the land to be agricultural 
land, The land is on the outskirts of Rai- 
garh town but that itself does not show 
that the land had a potential value for 
building purposes, It was for the claim- 
ants to show that at the relevant time 
there was a tendency of the town to 
develop in that direction and that prior 
to the acquisition new buildings had 
been constructed in the neighbourhood. 
Topography of the acquired land which 
abuts the railway track is given by 
Jujhar Singh, NAW 1, the then Revenue 
Inspector, who states that actually paddy 
used to be grown on the land. To the 
north of this land, there was cultivation. 
Beyond it, there was a 10 ft. broad pucca 
road, About three furlongs away from 
the land was the house of Ambalal. 
About one and a quarter miles away 
there was a skin godown. In the east, 
there were small huts, Beyond them, in 
the east, at a distance of about half a 
furlong, there was the house of Jairam- 
valji. In the west, about a furlong away, 
there was an old bungalow, At about the 
same distance, there is the burial 
ground. In between and all around, there 
were agricultural fields. That is the total 
evidence of the case. On this evidence 
it cannot be said that valuation should 
be made on the basis of the potentiality 
of the land as building site. 


26. In the absence of comparable 
sales, the only other alternative to adopt 
is the capitalised value. Compensation 
in respect of the agricultural land 
should be allowed on the basis of 20 
years’ purchase, The capitalisation basis 
cannot, however, be-accepted in case 
where, as in the instant case, there is no 
evidence of the profits yielded from the 
land. 

' 27. I would, therefore, for these rea- 
sons allow the appeal of the State of 
Madhya Pradesh, > 

28. It is with reluctance that I have 

written this separate opinion, There has 
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never been a public undertaking in this 
country — Governmental, Municipal, 
city or industrial, but that the land- 
holder has generally secured anything 
from four to forty times as much for 
the land as its agricultural. price, i.e, 
many times its real value, This result 
unfortunately springs from a general 
tendency of District Judges in hearing 
a reference under S. 18 of the Land Ac- 
quisition Act, 1894, to assume that pure- 
ly agricultural lands, merely by their 
proximity to a city or town, become 
endowed with ‘special adaptability’ as 
a building site, While it is not suggested 
that unfairly low value should be of- 
fered, on the other hand the temptation 
to over-generosity must be equally re- 
sisted, Such generosity at the public ex- 
pense reacts against the development 
and against the prosperity of the country 
and imposes an unnecessary burden- on 
the tax-payer, i 
Per Curiam 
29. In. accordance with the opinion of 
the majority, the appeals are dismissed 
with costs, ` 
Appeals dismissed, 





AIR 1979 SUPREME COURT 478 


Y. V. CHANDRACHUD, C., J, P. N. 
BHAGWATI, V. R. KRISHNA IYER, 
R. S. SARKARIA, N. L. UNTWALIA, 
S. MURTAZA FAZAL ALI AND 
, P. N. SHINGHAL, JJ.* 

In re The Special Courts Bill, 1978. 

Special, Reference No, 1 of 1978, D/- 
1-12-1978. 

(A) Constitution of India, Art, 143 (1) 
~~ Scope of the article — President can 
refer even questions of fact — Supreme 
Court can decline to answer Reference. 

(Para 20) 


Article 143 (1) is couched in broad 
terms which provide that any question 
of law or fact may be referred by the 
President for the consideration of the 
Supreme Court, That article empowers 
the President to make a reference even 
on questions of fact provided the other 
conditions of the article are satisfied, It 
is not necessary that the question on 
which the opinion of the Supreme Court 
is sought must have arisen actually. It 
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is competent to the President to make 
a reference under Article 143 (1) at- æn 


anterior stage, namely, at the- stage 
when the President is satisfied 
that the question is likely to 
arise, The satisfaction whether 
the question has’ arisen or is likely 


to arise and whether it is of sucha 
nature and of such public 
‘that it is expedient to obtain the opin~ 
ion of the Supreme Court upon it, is a 
matter essentially for the President <o 
decide, The plain duty and function of 
the Supreme Court under Art. 143 (1) 
is to consider the question on which the 
President has made the reference and 
report to the President its opinion, pro- 
vided of course, the question is capable 
of being pronounced upon and fals 
within: the power of the Court to decide, 
If, by reason of the manner in which 
the question is framed or for any oth=r 
appropriate reason the Court considers 
it not proper or. possible to answer the 
question it would be entitled to retucn 
the reference by pointing out the im- 
pediments ‘in answering it. The right of 
the Supreme Court to decline to answ2r 
a reference does not flow merely out of 
the different phraseology used in cls, (1) 
and (2) of Art. 143, in the sense that 
clause (1) provides that the Court ‘mzy’ 
report to the President its opinion 2 
the question referred to it, while cl. 12) 
provides that the Court ‘shall’ ‘report to 
the President its opinion on the ques~- 
tion. Even in matters arising under 
clause (2), the Supreme Court may ve 
justified in returning the reference un- 
answered if it finds for a valid reason 
that the question is incapable of being 
answered, . (Para 20) 


Anno: AIR Comm, Const,. of 
Art, 143 N., 2. 


(B) Constitution of India, Art. 143 (1) 
— Reference of Special Courts Bill 1978 
— Whether Supreme Court should de- 
cline to answer on the ground of refer- 
ence being of hypothetical ‘or specula- 
tive character, 


Though the mover of the Bil may 
withdraw the Special Courts Bill or the 
Bill may undergo extensive amendments 
of a fundamental character before it is 
passed, these considerations cannot 
affect the validity of the reference on 
the score that the reference raises ques~ 
tions of a hypothetical or speculative 
nature. The assumption of every refer- 
ence under: Article 143 has to be the 
continued existence of a context or con- 
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` that the Bill consisted of ten 
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ditions on ‘the basis of which the’ ques- 
tion of law or fact arises or is likely to 
arise, The possibility of a change, even 
of a fundamental change, cannot make 
the exercise of the Presidential jurisdic- 
tion under Article 143. speculative or 
hypothetical, The stark facts were that 
Parliament had before it a Bill called 
the Special Courts Bill, the bill had 
been moved by a Private Member and 
clauses 
which provided for the trial of certain 
There was no 
speculation about the present existence 
of the Bill and there was nothing hypo- 
thetical about its contents as they stood 
today, The Bill may undergo changes: in 
the future ‘but so may the Constitution 
itself, including’ Article 143, under 
which the President had made the refer- 
ence to the Supreme Court, The former 
possibility cannot make the reference 
speculative or: hypothetical any more 
than the latter possibility can make it 


SO, B (Paras 21, 25) 
‘Anno; AIR Comm. Const, of India, 
Art. 143 N, 2. 


- (C) Constitution of India, Art, 143 (1) 
-— Reference of Special Courts Bill 1978 
— Whether Supreme Court should de- 
cline to answer on ground of reference 
being vague, general and of an omnibus 
character, 


'.The question referred by the Presi- 


dent to the Supreme Court was: 


“Whether the Bill or any of the pro- 
visions thereof, if enacted, would be 
constitutionally invalid?” 

It was true that the reference did not 
specify with particularity the ground 
or grounds on which the Bill or any of 
its provisions might be open to attack 
under the Constitution. It is not expect- 
ed of the Supreme Court while answer- 
ing.a reference under. Article 143 to sit 
up and discover, article by article, which 
provision’ of the Constitution is most 
likely to be invoked for assailing the 
validity. of the Bill. if it becomés a law. 
Speculative opinions on hypothetical 
questions are worthless and it is con- 
trary to principle, inconvenient. and in- 
expedient that opinions should be given 
upon such’ questions at all, But the writ- 
ten briefs filed by the parties and the 
oral arguments advanced before the 
Supreme Court had, by their fullness 
and ability, helped to narrow down the 
legal controversies surrounding the Bill 
and to crystallise the issues which arose 
for the Supreme Court’s consideration. 
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The question referred for the Court’s 
Opinion, though wide and general, was 
not in any. sense abstract. To the extent 
to which opinion of the Court was sought 
on. the constitutional validity of the 
Bill it was impossible to say that the 
question referred to the Supreme Court 
was of an abstract nature, 
Be (Paras 26, 27, 29) 
Anno: AIR Comm, Const, of . India, 
Art, 143 N, 2, a 


(D) Constitution of India, Art, 143 (1) 
=- Reference of Special Courts Bill 1978 
= Whether Supreme Court should de- 
cline to answer on ground that it en- 
croaches upon functions and privileges 
of Parliament. 


Tt is not correct to say that since the 
Parliament is seized of the Bill, it is its 
exclusive function to decide upon the 
constitutionality of the Bill. and if the 
Supreme Court withdraws that question 
for its consideration and report, the 
Court will be encroaching upon the func- 
tions and privileges of the Parliament. 
The power of reviewing the constitu- 
tional validity of legislations is vested 
in the Supreme Court and the High 
Courts and in no other body. The Bri- 
tish Parliament, being supreme, no ques- 
tion can arise in England as regards the 
validity of laws passed by it, The posi- 
tion under Indian Constitution is funda- 
mentally different because, the validity 
of laws passed by the Indian Legisla- 
tures has to be tested having regard to 
the scheme of distribution of legislative 
powers and on the anvil of other consti- 
tutional limitations like those contained 
in Article 13 of our Constitution, The 
principle is firmly and wisely embedded 
in our Constitution that the policy of 
law and the expediency of passing it are 
matters for the legislature to decide 
while, interpretation of laws and ques- 
tions regarding their validity fall with- 
in the exclusive advisory or adjudica- 
tory functions of Courts, The function 
of courts in that behalf is not ‘The 
Great Usurpation’. In dealing with the 
. reference, the Supreme Court is not 
withdrawing any matter from the seizin 
of the Parliament, much less ‘lifting’ 
- the Bill from the Lok Sabha, The ques- 
‘tion whether the provisions of the Bill 
suffer from any constitutional invalidity 
falls within the legitimate domain of 
the courts to decide, Parliament can un- 
' doubtedly discuss and debate that ques- 
tion while the Bill is on the anvil but 
the ultimate decision on the validity of 
a law has to be of the court and not of 
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the Parliament, Therefore, the Supreme 
Court will not be encroaching upon any 
parliamentary privilege if it pronounces 
upon the validity of the Bill, There is 
also no violation of the Parliament’s 
powers under Articles 107 (1), 108 and 
111 of the Constitution, (Paras 30A, 31) 
Anno: AIR Comm, Const, of India, 
Art, 143 N, 2. 
- (Œ) Constitution of India, Art, 143 (1) 
= Reference of Special Courts Bill 1978 
— Whether virtual abrogation of Art, 32. 
The proceeding under Article 32 (1) 
being of an entirely different nature 
from the proceeding contemplated by 
Article 143 (1) of the Constitution, there 
is neither supplanting nor abrogation of 
Article 32, if the Supreme Court pro- 
nounces upon the question referred to 
it. by the President, (Para 32) 


Anno: AIR Comm, Const, of India, 
Art, 143 N. 2, 


(F) Constitution of India, Art, 143 (1) 
= Reference of Special Courts Bill 1978 
=- Whether Supreme Court should de- 
cline to answer on ground of futility, 


It is not correct to say that it is futile 
for the Supreme Court to consider the 
constitutionality of the Bill because 
whatever may be its view, it will be 
open to the Parliament to discuss the 
Bill and to pass or not to pass it with 
or without amendment, True, that no- 
thing that the Supreme Court says in 
its opinion can deter the Parliament 
from proceeding with the Bill or drop- 
ping it. But since the constitutionality 
of the Bill is a matter which falls with- 
in the exclusive domain of the courts, 
the Supreme Court trusts that the Par- 
liament will not fail to take notice of 
the Supreme Court’s decision, (Para 33) 

Anno: AIR Comm, Const, of India, 
Art, 143 N, 2. 

(G) Constitution of India, Art, 143 (1) 
«— Reference of Special Courts Bill 1978 


.— Whether Supreme Court should de- 


cline to answer on ground that it reises 
a purely political question, 

The policy of the Bill and the motive 
of the mover may be to ensure a speedy 
trial of persons holding high public or 
political offices who are alleged to have 
committed certain crimes relating te the 
period of emergency. But the . question 
whether the Bill or any of its provisions 
are. constitutionally invalid is not a 
question of political nature which the 
Court should restrain, itself from an- 
swering. The question referred by the 
President for the Supreme Court's opin- 
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jon raises purely legal and , constitu- 
tional issues which is the Courts rigat 
and function to decide. (Para 34] 

Anno: AIR Comm, Const, of India, 
Art, .143 N, 2. ‘ 

(H) Constitution of India, Art. 143 (1) 
= Reference of Special Courts Bill 1978 
-— Whether Supreme Court should ds- 
cline to answer same on ground of ex- 
pediency and propriety. 

It will not be correct to say that con- 
sidering the repercussions of the exercise 
of advisory jurisdiction the Supreme 
Court should, in the interest of expeci- 
ency and propriety, refuse to answer 
the reference, It is no answer that the 
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Bill might eventually emerge from the 


legislature in a shape very differeat 
from that in which it has been consider- 
ed by the Supreme Court, In such a 
case, the opinion of the Supreme Court 
will always be read with reference to 
the proposal placed before it and there 
will be no danger of its being read with 
reference to the form which the legisla~ 
tion finally takes, Constituent Assembly 
having thought fit to enact Article 143, 
it is not for the Supreme Court to refuse 
to answer the reference on the ground 
that it is generally inexpedient to exer- 
cise the advisory jurisdiction, (Para 38) 

Anno: AIR Comm, Const, of India, 
Art, 1438 N, 2, © 

(M) Constitution of India, Art, 246, Se- 
venth Sch., List MI, Entry 11-A — Wh2- 
ther Parliament has legislative compet- 
ence to enact Cl. 2 of Special Courts Bill 
1978. i 


Entry 11-A .of the Concurrent List 
relates to “Administration of justice} 
constitution and organisation of il 
courts, except the Supreme Court and 
the High Court.” By virtue of Art, 246 
(2), Parliament has clearly the power 
to make laws with respect to the con- 
stitution and organisation, that is to 
say, the creation and setting up of Sp- 
cial Courts, Clause 2 of the Bill is there- 
fore within the competence of the Par- 
liament. to enact, (Para 44) 

Anno: AIR Comm, Const, of India, 
Art, 246 N, 20. 

(J) Constitution of India, Art, 246, Tth 
Sch., List I, Entry 77 — Whether Par- 
liament has legislative competence to 
enact Clauses 6 and 10 (1) of the Sp2- 
cial Courts Bill 1978. 

The Constitution does not provide that 
notwithstanding anything contained in 
Article 246 (1) and (2), the Parliament 
shall have no power or competence -0 
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enlarge the jurisdiction of the Supreme 
Court, quantitatively or qualitatively, 
except in accordance with and to the 
extent to which it is permissible to it to 
do so under any of the provisions of 
Chapter IV, Part V, The provisions of 
Chapter IV, Part V must therefore be 
read in harmony and conjunction with 
the other provisions of the Constitution 
and not in derogation thereof, The Par- 
liament has the competence to pass laws 
in respect of matters enumerated in 
Lists I and III notwithstanding the fact 
that by such laws, the jurisdiction of 
the Supreme Court is enlarged in a 
Manner not contemplated by or beyond 
what is contemplated by the various 
articles in Chapter IV, Part V, Parlia- 
ment clearly has the competence to pro- 
vide by clause 10 (1) of the Bill that 
notwithstanding anything contained in 
the Code of Criminal Procedure, 1973 
an appeal shall lie as of right from any 
judgment or order of a Special Court to 
the Supreme Court both on fact and on 
law, A law which confers additional | 
powers on the Supreme Court by en- 
larging its ‘jurisdiction is evidently a 
law with respect to the ‘jurisdiction and | 
powers’ of that Court within the mean- 
ing of Entry 77 of List I, Entry 77 of 
List I stands out in its uniqueness 
amongst cognate entries in the legisla- 
tive Lists by its wide and unqualified 
language, The field of legislation cover- 
ed by it is not circumscribed by the 
qualification, ‘with respect to any of the 
matters in this List’, that is, List I, This 
contrast emphasises that the power. of the 


- Parliament to legislate with respect to a 


matter contained in Entry 77, which, in 
the instant case,. is ‘jurisdiction and 
powers of the Supreme Court’ can be 
exercised. without reference to any of 
the matters contained in List I or in 
any other List, There can be no justifi- 
cation, for curtailing the amplitude of 
the Parliament’s power in relation to the 
subject-matter of Entry YY by reason 
of anything contained in Chapter IV, 
Part V. It must follow as a logical co- 
rollary that Parliament also possesses 
the legislative competence to provide by 
clause 6 of the Bill that if.at the date 
of the declaration in respect of any of- 
fence, an appeal or revision against any 
judgment or ordér in a prosecution in 
respect of such offence is pending’ in 
any court of appeal or revision, the 
same shall stand transferred to the 
Supreme Court, The provision contained 


in clause 6 falls squarely within the 
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field of legislation delineated by Entry 97 
of List I, The subject-matter of cl. 6 
is the jurisdiction , and ‘powers of the 
Supreme Court, Entry 2 of List IM, 
‘Criminal Procedure, including all. mat« 
ters included in’ the Code-of Criminal 
Procedure at the commencement of _this 
Constitution’ will also take care of 
clause 6, Indeed, that entry, giving to 
it the widest possible meaning, may 
even support the provision in cl. 10 (1). 
(Paras 47, 49,-50, 51, 53, 55) 
Anno: AIR Comm. Const, of India, 
Art, 246 N, 15 Yth Sch, List I Entry 77 
N. L : 


(K) Constitution of India, Art. 14 -—— 
Whether provisions of Special Courts 
Bill 1978 offend Art, 14. 


The classification provided for by the 
Special Courts Bill is valid and no ob- 
jection can be taken against it, The 
classification which Section 4 (1) of the 
Bill makes is both of offences and of- 
fenders, the former in relation to the 
period mentioned in the preamble, that 
‘is to say, from February 27, 1975 until 
‘the expiry of the proclamation of emerg- 
ency dated June 25, 1975 and in relation 
to the objective mentioned in the sixth 
paragraph’ of the Preamble that it is 
imperative for the functioning of Par 
liamentary democracy and the institu= 
tions created by or under the Constitu- 
tion of India that the commission of 
such offences should be judicially deter- 
mined with the utmost dispatch; and 
the. latter in relation tò their status, 
that is to say, in relation to the high 


public or political office held by them. 


in India, Offences alleged to have been 
committed during the period of emerg- 
ency constitute a class by themselves 
and so do the persons who are alleged 
to have utilised the high public or polie 
tical offices held by them as a cover or 
opportunity for the purpose of commit+ 
ting those offences, . Persons who are 
singled out by the Bill’ for trial before 
Special Courts possess common charac» 
teristics and those who fall outside that 
group. do not possess them. The object 
of the Bill is to ensure a speedy trial 
of the offences and offenders who. con» 
stitute a single and special class, The 
close relationship between the basis of 
the classification and the object of the 
Bill is clear from the very face of the 
Bill, As stated in the 5th paragraph of 
the Bill’s preamble, ordinary criminal 
courts, due to congestion of work, cane 
not reasonably be expected to bring the 
prosecutions contemplated by the Bill te 
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a speedy termination, The Bill, -justifiab- 
ly providés for a method whereby pro- 
secutions falling within its scope may be 
terminated speedily, The recital of the 
fth paragraph of the preamble shows 
the true nexus between the basis of 
classification under.Cl, 4 (1) and the ob« 
ject of the Bill, That paragraph says 
that ‘it is imperative for the functioning 
of the Parliamentary democracy and the 
institutions created by or under the 
Constitution of India that the commis- 
sion of offences referred to in the pre- 
amble should be judicially determined 
with the utmost dispatch. Thus, both 
the tests are fulfilled in the instant case, 
namely, that (1) the classification is 
founded on an intelligible differentia 
which distinguishes those which ara 
grouped together from others who are 


_ left out and (2) the said differentia has 


a rational relation with the object 
sought to be achieved by the Bill, name~ 
ly, speedy termination of prosecutions 
initiated in pursuance of the declaration 
made under Cl, 4 (1) of the Bill, Once 
a classification is upheld by the apppli-~ 
cation of the dual test, subjection to 
harsher treatment or disadvantageous 
procedure loses its relevance, the reason 
being that for the purposes of Art, 14 
complain of unequal 
treatment, © 


` The Bill excludes the existence of two 
parallel jurisdictions in‘the same field 
and ensures effectively that all offences 
which fall within its. scope shall be trix 
ed by the Special Court only and by no 
other court or tribunal, However, the 
ante-dating of the emergency, as it 
were, from June, 25 to February 27, 
1975 is wholly unscientific and proceeds 
from irrational considerations arising out 
of a supposed discovery in the matter 
of screening of offenders. The inclusion 
of offences and offenders in relation ta 
the period from February 27 to June 25, 
1875 in the same class as those. whose 
alleged unlawful activities covered the 
period of emergency is too artificial ta 


‘be sustained. Accordingly the classifica- 


tion provided for by Cl, 4 (1) of the Bill 
is valid to the limited extent to which 
the Central Government is empowered 
to make the declaration in respect of of 
fences alleged to have been committed 
during the period of emergency, by per- 
sons holding high public or political of« 
fices, The classification is invalid in se 
far as it covers offences committed by 
such persons between February 27 and 
June 25, 1975. No declaration can there 
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fore be made by the Central Governm=:nt 
in regard to those offences and offenders 
under the present classification, 

(Paras 74, 78, 80, 81, 82, 33, 


84, 87, 39) 

Anno: AIR Comm. Const. of Incia, 
Art, 14 N, 42. 

(L) Constitution of India, Art, 21 — 


Whether provisions of Special Corrty 
Bill 1978 contravene Art, 21. 


The provisions of the Bill appear to 
be unfair and unjust in three important 
respects, In the first place, there is no 
provision in the Bill for the transfer of 
cases from one Special Court to anotrer. 
The manner in which a Judge condixts 
himself may disclose a bias, in whch 
case the interest of justice would require 
that the trial of the case ought to be 
withdrawn from him, There are otaer 
cases in which a Judge may not in fact 
be biased and yet the accused may =n- 
tertain a reasonable apprehension on ac- 
count of attendant circumstances taat 
he will not get a fair trial. There «re 
yet other cases in which expediency or 
convenience may require the transfer of 
a zase, even if no bias is involved. The 
absence of provision for transfer of trials 
in appropriate cases may undermine ~ he 
very confidence of the people in he 
Special Courts as an institution set up 
for dispensing justice, The second n- 
firmity from which the procedural part 
of the Bill suffers is that by Clause 7, 
Special Courts are to be presided o~er 
either by a sitting Judge of a High Co rt 
or by a person who has held office as 
Judge of a High Court to be nomina ed 
by the Central Government in consula- 
tion with the Chief Justice of India. A 
retired Judge presiding over a Special 
Court, who displays strength and inde- 
pendence may be frowned upon by -he 
Government and there is nothing to pre- 
vent it from terminating his appoiat- 
ment as and when it likes. Clause 7 
of the Bill violates Art. 21 of the Cen- 
stitution to the extent that a perron 
who has held office as a Judge of he 
High Court can be appointed to presi- 
side over a Special Court. Yet anotuer 
infirmity from which the procedure p'e- 
scribed by the Bill suffers is that he 
only obligation which Cl. 7 imposes on 
the Central Government while nominat- 
ing a person to preside over the Special 
Court is to consult the Chief Justice of 
India, There is no provision to obtain 
his concurrence, These are the th-ee 
procedural infirmities from which he 
Bill suffers and which are violative of 
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Art, 21 of the Constitution, in the sense 
that they make the procedure prescribed 
by the Bill unjust and unfair to the ac- 
cused, The Bill is valid and constitu- 
tional in all other respects, 
(Paras 94, 95, 96, 97, 98) 
Per Untwalia, J. :— All the three 
infirmities pointed out above vanish 
after the acceptance in writing by the 
Government that the three suggestions 
made by the Court vis-a-vis the alleged 
three infirmities would be removed from 
the Bill, The Reference stands amend- 
ed in view of those concessions and the 
Court is now required to answer the 
amended Reference which means: the Re- 
ference as if the Bill as proposed incor- 
porates the three concessions made by 
the Government. Thus the procedure 
prescribed in the Bill, undoubtedly, be- 
comes just and fair and no longer re- 
mains arbitrary in any sense. 
` (Paras 142, 143) 


Per Shinghal J. Contra: The object 
of the Bill would have been served 
by the creation of additional courts of 
the same category as the “ordinary cri- 
minal courts’ and the making of any 
procedural changes which may have 
been considered necessary in that con- 
text to exclude avoidable delay in the 
trials, The Special Courts envisaged in 
the Bill are courts the like of which 
has not been provided in the Code of 
Criminal Procedure or any other law, 
and are in fact unknown to the crimi- 
nal law of the Country, The Constitu- 
tion has made ample and effective pro- 
vision for the establishment of a strong, 
independent and impartial judicial ad- 
ministration in the Country, with the 
necessary complement of civil and crimi~ 
nal courts. It is not permissible for 
Parliament or a State Legislature to ig- 
nore or bypass that Scheme of the Con- 
stitution by providing for the establish- 
ment of a civil or criminal court paral- 
lel to a High Court in a State, or by 
way of an additional or extra or a se- 
cond High Court, or a court other than 
a court subordinate to the High Court. 
Any such attempt would be unconstitu- 
tional and will strike at the independ- 
ence of the judiciary which has so nob- 
ly been enshrined in the ‘Constitution 
and so carefully nursed over the years. 
The Special Courts contemplated by 
Cl. 2 of the Bill will not be on the same 
footing as the High Courts, and will, to 
say the least, be lesser or inferior 
courts, Speaking in practical terms, the 
Bill enables the Central Government to 
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decide which of its nominated judges 
shall try which accused or, in other 
words, which'of the accused will: be tri~ 
ed by which of its nominated judges. 


Such a procedure cannot be said to be 


fair, just and reasonable within the 

. meaning of Art, 21 and amounts to seri 

ous transgression on the independence of 

_ the Judiciary, Clauses § and 7. of the 
Bill are constitutionally invalid. 

` (Paras 145, 147, 151, 156, 161, 167) 

Anno: AIR Comm, Const, of india, 
Art, 21 N. 8. 

(M) Special Courts Bill 1978, Cl. 4 (2) 
— Validity — Declaration by Govern- 
ment to be open to judicial review. 

Sub-clause (1) of Cl. 4 provides ‘for 
the making of the declaration by the 
Central Government while sub-clause (2) 
provides that “Such declaration shall not 
be called in question in any - court.” 
Though the opinion which the Central 


, Government has to. form under Cl, 4 (1) | 


is subjective, despite the provisions of 
sub-cl, (2) it will be open to judicial 
review, In a Government of laws there 
is nothing like unfettered discretion im- 
mune from judicial reviewability, The 


opinion has to be formed by the Gov- 


ernment, to say the least,. rationally and 
in a bona fide manner. AIR 1975 SC 550 
Rel, on. (Para 100) 


(N) Constitution of India, Art, 143 (1) 
~- Decision under advisory jurisdiction 
— Binding force. 

Though it is always'open to the Sup- 
reme Court to re-examine the question 
already decided by it and to overrule, if 
necessary, the view earlier taken ‘by it 
in the exercise of its jurisdiction under 
Art, 143 (1), in so far as all other courts 
in the territory of India are. concerned 
they ought to be bound by the view ex- 
' pressed by the Supreme Court even in 
the exercise of its advisory jurisdiction 
under Art, 143 (1) of the Constitution. 

(Para 101) 
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CHANDRACHUD, C. J. (for hirself 
and on behalf of P. N, Bhagwati, R- S. 
-Sarkaria and S. Murtaza Fazal — Ali 
JJ.):—~ On Aug. 1, 1978 the Presiden: of 
India made a reference to this-‘Court un- 
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der Art. 143 (1) of the Constitution for 
consideration of the question whether 
the “Special Courts Bill, 1978” or any 
of its provisions, if enacted, would be 
constitutionally invalid, The full text 
of the reference is as follows: 


“WHEREAS . certain Commissions of 
Inquiry appointed by the Central Govt. 
under: the Commissions of Inquiry 
Act, 1952 (Central Act 60 of 1952) hava 
submitted reports which indicate that 
there is reason to believe that various 
offences have been committed by per- 
sons holding high political and public 
offices during the period of operation 
of the Proclamation of Emergency dated 
the 25th June, 1975, and the period 
immediately preceding. that Proclama- 
tion; 


AND WHEREAS investigations into 
such offences are being made in accord- 
ance with law and are likely to be com- 
pleted soon; é 
- AND WHEREAS suggestions have 
been made that the persons in respect 
of whom the investigations reveal thata 
prima facie case has been made out 
should be tried speedily in Special 
Courts constituted for that purpose; 


AND WHEREAS a proposal has been 
made that legislation should be enacted 
for the creation of an adequate number 
of Special Courts fer the speedy trial 
of such offences on the lines of the Bill, 
a copy whereof is annexed hereto 
(hereinafter referred to as the ‘Bill”); . 


ANR WHEREAS doubts have been ex- 
pressed with regard te the constitutional 
validity of the Bill and its provisions; 


AND WHEREAS there is likelihood of 
the constitutional validity of the provi« 


-sions of the Bill, if enacted, and any ac- 


tion taken thereunder, being ‘challenged 
in courts of law invelving protracted 
and avoidable litigation; 

` AND WHEREAS in view of what has 
been hereinbefore stated, it appears to 
me that the question of law hereinafter 
set out is likely to arise and is of such 
a nature and of such public importance 
that it is expedient to obtain the opin- 
ion of the Supreme Court of India there- 
on; 

NOW, THEREFORE, in exercise of the 
powers conferred upon me by Cl. (1) of 
Art, 143 of the Constitution, I, Neelam 
Sanjiva Reddy, President of Imdia, here- 
by refer the following question to the 
Supreme Court of India for considera 
tion ‘and report thereon, namely: 


486 S.C. 


Question 

(1) Whether the Bill or any of the 
provisions thereof, if enacted, would be 
constitutionally invalid? 

New Delhi, 
Dated ist day.of August, 1978 
President of India” 

2. Annexed to the order of reference 
is a copy of the Bill which runs thus : 

“THE SPECIAL COURTS BILL, 1978 

A Bill to provide for the trial of a 
certain class of offences.” 

WHEREAS Commissions of Enquiry 
appointed under the Commissions of En- 
quiry Act, 1952 have rendered reports 
disclosing the existence of prima facie 
evidence of offences committed by per- 
sons who have held high public or poli- 
tical offices in the country and others 
connected with the commission of such 
offences during the operation of the Pro- 
clamation of Emergency dated 25th June, 
1975, and during the ‘preceding period 
commencing 27th Feb., 1975 when it be- 
came apparent that offenders were being 
screened by those whose duty it was to 
bring them to book; 

AND WHEREAS investigations con- 
ducted by the Government through its 
agencies have’ ‘also disclosed similar of- 
fences committed during the period 
aforesaid; 

AND WHEREAS the offences referred 
to in the recitals aforesaid were‘ commit- 
ted or continued during the operation of 


the Promulgation of Emergency dated, 


25th June, 1975, during which a grave 
emergency was clamped on the whole 
country, civil liberties were withdrawn 
to a great extent, important fundamen- 
tal rights of the people were suspended, 
strict censorship on the press was plac- 
ed and judicial powers were crippled to 
a large extent; 

s AND WHEREAS it is the constitu- 
tional, legal and moral obligation of the 
State to prosecute persons, 
the said offences; 

AND WHEREAS the ordinary crimi- 
nal courts due to congestion of work 
and other reasons cannot reasonably be 
expected to bring those prosecutions to 
a speedy termination; 

AND WHEREAS it is imperative for 
the functioning of parliamentary demo- 
cracy and the institutions created by or 
under the Constitution of India that the 
commission of offences referred to in 
the recitals aforesaid should be judicial- 
ly determined with the utmost dispatch; 

AND WHEREAS it is necessary for 
the said purpose to create additional 
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_ cial Court designated by 


involved in. 


A.I. R. 


courts presided over by a sitting judge 
of a High Court in India or a person 
who has held office as a judge ofa 
High Court in India; 

AND WHEREAS it is expedient to 
make some procedural changes whereby 
avoidable delay in the final determination 
of the guilt or innocence of the persons 
to be tried is eliminated without inter- 
fering with the right to a fair trial; 

Be it enacted by Parliament in the 
Twenty-ninth year of the Republic of 
India as follows :— 

1. (1) This Act may be called the Spe- 
cial Courts Act, 1978. 

(2) It shall come into force at once. 

2. The Central Government shall by 
notification create adequate number of 
courts to be called Special Courts. 

3. ‘A Special Court shall take cognis- 
ance of or try such cases as are institu- 
ted before it or transferred ‘to it as 
hereinafter provided, 

4. (1) If the Central Government is of 
the opinion that there is prima facie 
evidence of the commission of an of- 
fence alleged to have been committed 
during the period mentioned in the pre- 


„amble by a person who held high pub- 


lic or political office in India and that 
in accordance with the guidelines con-- 
tained in the Preamble hereto the- said 
offence ought to be dealt with under the 
Act, the Central Government shall make 
a declaration to that effect in every 
case in which it is of the aforesaid opin- 
lon. 


(2) Such declaration shall not be call- 
ed in question in any court, 

5. On such declaration being made 
any prosecution in respect of such of- 
fence shall be instituted only in a Spe- 
the Central 
Government and any prosecution in res- 
pect of such offence pending in any 
court in India shall stand transferred to 
a Special Court designated by the Cen- 
tral Government. - 

6. If at the date of the declaration 
in respect of any offence an appeal or 
revision against any judgment or order 
in a prosecution in respect of such of- 
fence, whether pending or disposed of, 
is itself pending in any court of appeal 
or revision, the same shall stand trans- 
ferred for disposal to the Supreme 
Court of India. 

7, A Special Court shall be presided 
over by a sitting judge of a High Court 
in India or a person who has held of- 
‘fice as a judge of a High Court in In- 
dia and nominated by the Central Gov- 
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ernment in consultation with-the Chief 
Justice of India. 

8. A Special Court shall have jurisdic- 
tion to try any person concerned in the 
offence in respect of which a declaration 
is made under S, 4 either as principal, 
corspirator or abettor and all other of- 
fences and accused persons as can be 
jointly tried therewith at one trial in 
accordance with the Code of Criminal 
Procedure, 1973. ` j ' 

¢. A Special Court shall in the trial of 
such cases follow the procedure pre- 
scribed by the said Code for the trial 
of warrant cases before a Magistrate 
and save as otherwise provided in this 
Act be governed by the said Code. 

10. (1) Notwithstanding anything in 
the said Code, an appeal shall lie as of 
right from any judgment or order of a 
Special Court to the Supreme Court of 
India both on fact and on law, 

(2) Except as aforesaid, no appeal or 
revision shall lie to any court from any 
judgment, or order of a Special Court”. 


3. After receipt of the reference on 
August 1, a notice was issued to the At- 
torney General on the 2nd to appear 
before the Court on the 4th for taking 
directions in the matter. On the th 
August, upon hearing the Attorney Gene- 
ral the Court directed, inter alia, that: 
(1) Notice of the reference be given to 
the Union of India and the Advocates 
General of the States requiring them to 
submit their written briefs before Sep- 
tember 4, 1978; (2) Notices be published 
in five newspapers at Bombay, New 
Delhi, Calcutta, Madras and Bangalore 
inviting all persons likely to be affected 
by the passage of the Bill to apply for 
permission to appear or intervene in 
the proceedings; (3) Imterveners will be 
permitted to submit their written argu- 
ments but will not be entitled to be 
heard orally unless the Court considers 
it fit and proper to do so; (4) Parties 
concerned shall appear before the Court 
on August 21 for taking further direc» 
tions; and (5) that the hearing of the 
reference will commence on September 
11, 1978 subject to the reasonable com- 
venience of all concerned, 


4. Notices were issued by the Regis» 
try of this Court on the 4th August it~ 
self to the Union of India and Advocates 
General of 22 States, The newspaper 
notices were published soon thereafter. 
By August 21, a large number of appli- 
cations were received by the Court ask- 
ing that the applicants should either be. 


impleaded to the reference as parties or 
in the alternative that they should be 


‘allowed to intervene in the proceedings. 


On August 21, the Court passed an 
order after hearing all the interested 
parties that it did not consider it neces- 
sary to implead anyone as a formal 
party to the reference, The Court, how- ` 
ever, granted permission to 18 persons 
and 2 State Governments to intervene 
in the proceedings, Those eighteen are: 
Sarvashree V, C. Shukla, Gyani Zail 
Singh, Dhirendra Brahmachari, Bansi ` 
Lal, Harideo Joshi, Pranab Mukherjee, 
R. K. Dhawan, Jagmohan, P. S. Bhinder, 
Shiv Kumar Aggarwal, Surinder Singh, 
Dev Raj Urs, Narain Dutt Tiwari, Jagan- 
nath Misra, Ram Lal, Ram. Jethmalani, 
C. M. Stephen and Kamlapati Tripathi. 
The two State Governments which were 
allowed to intervene are'the State of 
Karnataka. and the State of Andhra 
Pradesh, The applications of all others 
for being impleaded as parties or for in- 
tervention were rejected, - 


5. Written briefs were filed by the 
Union of India, the Advocates General, 
the two’State Governments and the in- 
terventionists, The State of Jammu and 
Kashmir complained on the date of 
hearing that its Advocate General had 
taken a stand in his written brief which 
did not reflect the view of the State 
Government on the question referred to 
the Court by the President, ‘Thereupon, 
the State of Jammu and Kashmir was 
permitted to file its written brief, such 
as it was advised, and through such ad- 
vocate as it desired, The State Govern- 
ment filed its brief through another ad- 
vocate. f 


6 At the commencement of the hear- 
ing of tbe reference on September 19, 
counsel appearing for some of the inter- 
ventionists as also some of the Advo- 
cates General raised a preliminary ob-` 
jection to the maintainability of the re- 
ference contending that for various rea- 


-sons which were mentioned by them in 


their ‘written briefs, the reference was 
incompetent and invalid and therefore 
the Court should refuse to answer the 
question submitted by the President for 


its consideration and report. As the 
preliminary objection required for its 
appreciation and determination an un- 


derstanding of the case of the Union of 
India, we postponed the consideration of 
that objection until after the arguments 
in support of the reference were over. 
Accordingly we first heard the learned 
Attorney General, the learned Solicitor 
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General who appeared on behalf of the 
Union of India, the Advocates General 
who supported the referenca and Shri 
Ram Jethmalani, one of the interven- 
tionists on all conceivable aspects of the 
reference. Thereafter we heard the 
other side on all its contentions includ- 
ing the preliminary objection that tha 
reference was not maintainable, We are 
indebted to the learned counsel on both 
sides for the able assistance rendered 
by them through their written - briefs 
and oral arguments, The written briefs 
facilitated a clearer perception and un- 
derstanding of their respective points of 
view and enabled counsel, without much 


persuasion, to reduce their oral submis- 


sions te reasonable proportions, 


7. We will dispose of the preliminary 
objection before taking up the other 
points. for consideration, The prelimin« 
ary objection to the maintainability of 
the reference is founded on a variety 
of reasons and. circumstances which may 
be stated as follows: 


g Shri A. K, Sen who ‘appears for 
the State of Karnataka and for Shri 


' Dhirendra Brahmchari contends that we. 


will be well-advised to refuse to answer 
the reference because it is of a hypothe- 
tical and speculative character and is 
also vague, The reference was made by 
the President on 1-8-1978 which was 
even before the Special Courts Bill was 
introduced in the Lok Sabha by a Pri- 
vate Member, Shri Ram Jethmalani, on 
August 4, 1978, The Bill may or may 
not become a law and even if it is pass- 
ed by both the Houses of Legislature, its 
provisions may undergo fundamental 
changes during the parliamentary de- 
bate. As regards vagueness, Shri Sen 
contends that the President has posed a 
broad and omnibus question as to whe~ 


“ther the Bill, if enacted, will be con 


stitutionally invalid without particular~ 
ising the reasons or the grounds on 


which it may become invalid, A law can- 


be constitutionally invalid either for 
want of legislative competence or for 
the reason that it violates any of the 
fundamental rights conferred by the 
Constitution, Not only does the refer- 
ence, according to the learned counsel, 
not specify which of these two reasons 
may invalidate the bill if it becomes an 
Act, but the reference does not even 
mention. the fundamental right or rights 
which are likely to be violated if the 
Bill is passed by the Parliament. Reli- 
ance was placed in support of these 


A.L RB. 


contetitions on the judgments of the 
Privy Council in Attorney General for 
the Dominion of Canada v, Attorneys- 
General for the Provinces of Ontario, 
Quebec and Nova Scotia, 1898 AC 700; 
Attorney-General for Ontario v. Hamil- 
ton Street Rly. Co., 1903 AC 524; Attor- 
ney~General for the Province of Alberta 
v. Attorney-General for the Dominion of 
Canada, 1915 AC 363, In re Regulation 
and Control of Aeronautics in Canada, 
1932 AC 54 and Attorney-General for 
Ontario v, Attorney-General for Canada, 
1947 AC 127, Counsel also relied on the. 
decision of the Federal Court in the 
Estate Duty Bill case 1944 FCR 317: 
(AIR 1944 FC 73) and on the decisions 
of this Court in the references relating 
to Kerala Education Bili (1957), 1959 
SCR. 995 : 
Union and Exchange of Enclaves, (1960) 
3 SCR 250 : (AIR 1960 SC 845}, Sea 
Customs Act Bill, (1964) 3 SCR 787: 
(AIR 1963 SC 1760); U. P. Legislative 
Assembly, (1965) 1 SCR 413 : (AIR 1965 
SC 745) and the Gujarat Legislative As- 
sembly, (1975) 1 SCR 504: (AIR 1974 
SC 1682) as showing that whenever a re- 
ference is made by the President under 
Art, 143 (1) of the Constitution, a speci- 
fic question or questions are referred 
for the opinion of this Court. Our at- 
tention was finally drawn to a judgment 
of the Canadian Supreme Court, 1938 
Canada LR 100 (SC) in a reference made 
by the Governor-General in Council to 
the Supreme Court of Canada under 
5. 55 -of the Supreme Court Act, 1927 
regarding the validity of three Bills 
passed by the Legislative Assembly of 
the Province of Alberta which were re- 
served for signification of the Governor- 
General's pleasure, . 


9. The. learned Advocate General for 
the State of Karnataka, while adopting 
Shri -Sen’s arguments on the preliminary 
objection, added that we should refuse: 
to answer the reference because the 
opinion of the Supreme Court was be- 
ing sought as“if it were a Joint Select 
Committee of the Parliament, a position - 
which it is neither equipped to fill nor 
one which it ought to acquiesce in. It 
was contended that Art, 143 (1), in 
sharp contrast with Art 143 (2), uses 
the word “may” which leaves a wide 
margin of discretion.to this Court whe- 
ther or not to answer a reference, 

10. Shri Mridul who appears for 
Shri V. C, Shukla objected to the main- 
tainability of the reference on the addi- 


. tional ground that whereas all referen- 


(AIR 1958 SC 956); Berubari ~ 


1979 


ces made by the President to the Sup- 
reme Court in the past were of institu- 
tional significance, the present one was 
an isolated and unique case of a refer- 
ence of individual significance. Learned 
counsel contended that the vice of tae 
reference lies in the President seeking 
the opinion of this Court on a purely 
political question which ought to re- 
strain the Court from expressing ts 
opinion, te 

11. Shri Frank Anthony who appeers 
for Shri Kamlapati Tripathi, leader of 
the opposition in the Rajya Sabha, open- 
ed his argument by contending tkat 
there is no such thing as the Special 
Courts Bill in existence and therefare 
the reference is incompetent, He szid 
in all solemnity that if anything were 
to happen to the mover of the Bill in 
terms of his physical existence, the Bill 
. will lapse and then there will be noth- 
ing for this Court to answer, It must, 
however, be stated in fairness to Shri 
Anthony that he expressed the hope 
that the mover of the bill may live for 
a hundred years. Learned counsel drew 
. our attention to R. 110 of the Rules of 
Proceduré and Conduct of Business. in 
Lok Sabha relating to withdrawal of 
Bills which shows that a member in 
charge of a Bill can, normally, withdrew 
the Bill whenever he desires to do so. 
Counsel expostulated that the Bill 
which was moved by a “public prosecu- 
tor” was influenced by oblique political 
motives, We have no power to “lift” 
the bill from the Lok Sabha, said the 
counsel, and consider its constitutional 
validity, - 


12. Shri M. C. Bhandare who appears 
for Shri Bansi Lal and others contend- 
ed that we should refuse to answer the 
reference because the expediency which 
prevailed upon the President to make 
the reference is political and not con- 
stitutional, Counsel further urged that 
Art, 143 (1) cannot be resorted to in a 
manner which will lead to the virtual 
abrogation of Art, 32 of the Constitu- 
tion. Counsel drew copiously on an 
article by Fleix Frankfurter, who later 
became a celebrated Judge of the Unit- 
ed States Supreme Court, which appear- 
ed in the Harvard Law Review, The 
author says therein that it was extrems- 
ly dangerous to encourage extension of 


the device of advisory opinion to con- - 


stitutional controversies, that the Sup- 
reme Court of America was nota 
House of Lords: with revisory powers 
over legislation, that the legislature can- 


` 
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not be deprived of its creative function 
and that if the Supreme Court were 
called upon to tender its advisory opin- 
ion on the validity of laws, it will lead 
to weakening of legislative and popular 
responsibility, After extracting a pas- 
sage from James Dradley Thayer's ‘Life 
of Marshall’ to the effect that references 
to courts dwarf the political capacity of 
the people and deaden its sense of mo- 
ral responsibility, the learned author 
concludes his article thus : 

It must be remembered that advisory - 
opinions are not merely advisory opin- 
ions, They are ghosts that slay, 

13. Shri Shiv Shankar who appears 
for the State of Andhra Pradesh and 
for Shri Pranab Mukherjee founded his 
preliminary objection on the ground 
that since the Parliament is seized of 
the Bill we should not answer the re- 
ference. 


14. Shri Bobade who appears for Shri 
C. M. Stephen, leader of the opposition 
in the Lok Sabha, and for Shri Jagan- 
nath Misra contended that Art. 105 (3) 
contains a constitutional bar against our 
entertaining the reference since itis the 
power and privilege of the Parliament 
and not of this Court to decide whether 
the Bill should become an Act and whe- 
ther the provisions of the Bill are uncon~ 
stitutional, Ga 


15. Shri O. P, Sharma who appears 
for Shri Zail Singh and for Shri Harideo 
Joshi made a similar argument by con-_ 
tending that notwithstanding our opinion, 
the Parliament would be within its 
power in passing the Bill after a due 
discussion of its provisions and therefore 
we ought not to answer the reference. 


16. Shri Shiv Pujan Singh appearing 
on behalf of Shri Jagmohan and Shri 
P, S. Bhinder contended that the refer- 
ence is incompetent because it violates 
Arts. 107 (1), 108 and 111 of the Con~ 
stitution, His argument is that if we 
were to answer the reference, the pow- 
ers and privileges of the Parliament and 
indeed of the President himself which 
are conferred by the aforesaid -provi~ 
sions of the Constitution shall have been 
curtailed or encroached upon, 

17. Whenever interveners having a 
common interest in the subject-matter 
ofa proceeding appear through different 
counsel, there is, unavoidably, a certain 
amount of overlapping in their argu- 
ments howsoever each counsel may be- 
gin with the assurance, and quite genu- 
inely, that he will not cover the- same ` 
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@round once over again. Striking a 
new path when so many who have pre- 
ceded have already walked on the same 
field is easier assured than achieved 
though, we cannot deny that counsel 
before us strove to their utmost to keep 
to the time schedule and to throw some 


new light on the question whether the 
reference is valid and whether we 
should not answer it. 

18. Analysing the various points of 


view converging on the preliminary ob< 
` jection, the following contentions emerge 
for our consideration: (1) That the re- 
ference is hypothetical and speculative 
in character; (2) that the reference is 
vague, general and omnibus; (3) that 
since the Parliament is seized of the 
Bill, it is its exclusive function to de- 
cide upon the constitutionality of the 
Bill and if, we withdraw that question 
for our consideration and report, we 
will be encroaching upon the functions 
and privileges of the Parliament; (4) 
that the reference, if entertained, will 
virtually supplant -the beneficent and 
salutary provisions of Art, 32. of the 
Constitution; (5) It is futile for us te 
consider the constitutionality of the Bill 
because whatever may be our view it 
will be open to the Parliament to dis- 
cuss the Bill and to pass or not to pass 
it, with or without amendment; (6) The 
reference raises a purely political ques- 
tion which we should refrain from ans- 
_wering; and. (7) Considering the reper- 
cussions of the exercise of advisory 
jurisdiction, both expediency and pro~ 
priety demand that we should return 
the reference unanswered, We will con- 
sider these contentions seriatim. 


19. Article 143 of the Constitution 
under Cl, (1) of which the President 
has made this reference to the Supreme 
Court reads as follows: ; 

143 (1) If at any time it appears to the 
President that a question of law or fact 
has arisen, or is likely to arise, which is 
of such a nature and of such public im- 
portance that it is expedient to obtain 
the opinion of the Supreme Court upon 
it, he may refer the question to that 
Court for consideration and the Court 
may, after such hearing as it thinks fit, 
report to the President its opinion 
thereon. ` 

(2) The President may, notwithstand- 


ing anything in the proviso to Art. 131- 


refer a dispute of the kind mentioned 
in the said proviso to the Supreme 
Court for opinion and the Supreme 
Court shall; after such hearing as it 
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thinks fit, report to the President 
opinion thereon. 


20. Art, 143 (1) is couched in broad 
terms which provide that any question 
of law or fact may be referred by thej. 
President for the consideration of the 
Supreme Court if it appears to him that 
such a question has arisen or is likely 
to arise and if the question is of such a 
nature and of such public importance 
that it is expedient to obtain the opin- 
ion of the Court upon it. Though ques- 
tions of fact have not been. referred to 
this Court in any of the six references 
made under Art, 143 (1), that  article[ 
empowers the President to. make a refer- 
ence even on questions of fact provided 
the other conditions of the article are 
satisfied. It is not necessary that the! 
question on which the opinion of the 
Supreme Court is sought must have ari- 
sen actually. It is competent to the 
President to make a reference under 
Art, 143 (1) at an anterior stage, name- 
ly, at the stage when the President is 
satisfied that the question is likely to) 
arise, The satisfaction whether the ques-|.. 
tion has arisen or is likely to arise a 


its 


whether it is of such a nature and o 

such public importance that it is expe- 
dient to obtain the opinion of the Sup- 
reme Court upon it, is a matter essen- 
tially for the President to decide, The 
plain duty and function of the Supreme 
Court under Article 143 (1) of the Con- 
stitution is to consider, the question on 
which the President has made the refer- 
ence and report to the President its 
opinion, provided of course the question 
is capable of being pronounced upon 
and falls within the power of the Court 
to decide. If, by reason of the manner 
in which the question ‘is framed or for 
any other appropriate reason the Court 
considers it not proper or possible to an-| 
swer the question it would be entitled 
to return the ‘reference by pointing out 
the impediments in answering it. The: 
right of this Court to decline to answer 
a reference does not flow merely out of 
the different phraseology used in cls, (1) 
and (2) of Article 143, in the sense that}. 
clause (1) provides that the Court ‘may’ 





‘report to the President its opinion on 
‘the question referred to it, while cl. (2) 


provides that the Court ‘shall’ report to 
the President its opinion on’ the question. 
Even in matters arising under clause (2), 
though that question does not arise in! 
this reference, the Court may be justi- 
fied in returning the reference unan- 
swered if it finds for a valid reason that 
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ithe question is incapable of being an- 
swered. With these preliminary observa- 
tions we will consider the contentions 


_ set forth above, 


21. We are unable to agree that the 
reference is of a hypothetical or specu- 
lative character on the ground that the 
‘Bill has yet to become an Act, It is true 
that though the mover of the Bill may 
withdraw the Bill or the Bill may 
undergo extensive amendments of a 
fundamental character before it is pass- 
ed, if it is passed at all, But these con- 
siderations cannot affect the validity of 
the reference on the score that the re- 
ferencé raises questions of a hypothati- 
cal or speculative nature. The assurmp- 
tion of every reference under Article 143 
has to be the continued existence of a 
context or conditions on the basis of 
which the question of law or fact arses 
or is likely to arise, The political life 
of a nation has but few eternal veri- 
ties, for which.reason every aspect and 
facet of that life can justly be describ- 
ed as transient. But the possibility of a 
change, even of a fundamental change, 
cannot make the exercise of the Presi- 
dential jurisdiction under Article 143 
speculative or hypothetical, The stark 
facts are that Parliament has before it 
a Bill called the Special Courts Bill, 
the bill has been moved by a Private 
Member and that the Bill consists of ten 
clauses which provide for the trial of 
certain offences and offenders, There is 
no speculation about the present exist- 
ence of the Bill and there is. noting 
hypothetical about its contents as trey 
stand today. The Bill may undergo 
changes in the future but so may the 
Constitution itself, including Article 143, 
under which the President has made the 
reference to this Court, The former pos- 
sibility cannot make the reference spe- 


culative or hypothetical any more than - 


the latter possibility can make it so. 
The Special Courts Bill is there in flesh 
and blood for anyone to see and exa- 
mine. That sustains the reference, which 
is founded upon the satisfaction of the 
President that a question as regards 
the constitutional validity of the Bil! is 
likely to arise and that the question is 
of such a nature and of such public im- 
portance that it is expedient to obfain 
the opinion of this Court upon it. 


22. Three references were made in 
the past under our Constitution, in re- 
gard to a contemplated legislation and 
not in regard to a measure: which had 
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already become an Act, In the Estate 
Duty Case (AIR 1944 FC 73), the Gov- 
ernor General had made a reference to 
the Federal Court under Sec. 213 (1) of. 
the Government of India Act 1935 which 
corresponds to Article 143 (1) of the 
Constitution, except that under the for- 
mer provision the power of the Governor 
General to make a reference to the Fe- 
deral Court was limited to questions of 
law. Sir Patrick Spens, C, J., delivering 
the majority: opinion observed that the 
fact that the questions referred related 
to future legislation could not by itself 
be regarded, as a valid objection to ‘the 
reference, particularly because Sec. 213 
empowered the Governor General to 
make a reference even when qustions of 
law were ‘likely to arise’, The learned 
Chief Justice added that instances were 
brought to the notice of the Court in 
which references had been made under 
the corresponding provision in the Cana- 
dian Supreme Court Act when the mat- 
ter was at the stage of a bill, In the 
Kerala Education Bill case (AIR 1958 
SC 956), a reference was made by the 
President under Article 143 (1) of the 
Constitution regarding the validity of 
the provisions of a bill which was pass- 
èd by the State Legislative Assembly 


_but which had not become an Act since 


the Governor had reserved the bill for 
the consideration of the President. Das 
C. J., who spoke for.the majority (Ven- 
katarama Aiyar, J. dissented on another 
point relating to the validity of cl, 2€ 
of the bill), referred approvingly to the 
view expressed by Sir Patrick Spens 
C. J, in the Estate Duty Bill case and 
adopted his reasoning that the fact that 
reference was made at the stage of the 
bill was no impediment to the conside- 
ration by the Court of the questions 
referred to it for its opinion, In the Sea 
Customs Act Bill (AIR 1963 SC 1760), it 
was proposed to amend sub-section (2) 
of Section 20 of the Sea Customs’ Act, 
1878 and sub-section (1A) of Section 3 
of the Central, Excises and Salt Act, 1944. 
The question referred by the President 
for the opinion of this Court under 
Article 143 (1) was whether the propos- 
ed amendments will be inconsistent with 
the provisions of Article 289 of the Con- 
stitution. 


23, In Canada, the Governor-General 
in Council referred a question to the 
Supreme Court of Canada under S. 55 
of the Supreme Court Act, 1927 for con- 
sidering the validity of a Bill which pro- 
vided for abolition of appeals to the 
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Privy Council and for vesting exclusive 
ultimate jurisdiction in the Supreme 
Court of Canada, Notwithstanding the 
fact that the. bill was pending conside- 
ration before the Canadian Parliament 


when the reference was made, the Sup-~ 


reme Court of Canada entertained and 
answered the reference, In appeal, the 
Privy Council confirmed the majority 
judgment of the Supreme Court of 
Canada on merits of the reference, Nei= 
ther the Canadian Supreme Court nor 
the Privy Council considered that the 
circumstance that the reference related 
to a bill and not to an Act,affected the 
validity of the reference, The judgment 
of the Privy Council is reported in At- 
torney-General for Ontario v. Attorney- 
General for Canada, 1947 AC 127, 


24. There is another Canadian case 
which may be referred to as the Three 
Bills Case 1938 Canada LR 100 (SC) 
which is similar to the Kerala Education 
Bill case 1959 SCR 995: (ATR 1958 SC 
$56), Three bills which were passed by 
the Legislative Assembly of the - pro- 
vince of Alberta were reserved by the 
Lieutenant-Governor for the significa- 
tion of the Governor General’s pleasure. 
Doubts having arisen as to whether the 
legislature of the province of Alberta 
had legislative jurisdiction to enact the- 
provisions of the bills, the .Governor- 
General in Council made a reference to 
the Supreme Court of Canada on the 
‘question whether the bills were ‘intra 
vires of the legislature of the province 
of Alberta, The fact that the Bills had 
not yet become Acts was not treated by 
the Canadian Supreme Court as affect= 
ing the validity of the reference, 


25. We will discuss in due course 
some of the other decisions cited by 
the interventionists who raised the pre- 
liminary objection to the maintainability 
of the reference, But we are unable to` 
hold, for reasons aforesaid, that the re- 
ference is hypothetical or speculative in 
character and must, therefore, be re- 
‘turned unanswered. 

26. The second objection to the main- 
tainability of the reference is that it is 
vague, general and of an omnibus na- 
ture, The question referred by the Pre 
sident to this Court is: 

Whether the Bill or any of the provi- 








specify with particularity the ground or 
ounds on which the Bill er any of its 


, competence to enact the provisions. con- 
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provisions may be open to attack under 
the Constitution, It does not mantion| 
whether any doubt is entertained re- 
garding the legislative competence of the 
Parliament to enact the Bill or whether 
it is apprehended that the Bill, if enact- 
ed, will violate any of the fundamental 
rights and if so, which particular funda- 
mental right or rights, A reference in 
such broad and general terms is difficult 
to answer because it gives no indication 
of the specific point or points on which 
the opinion of the Court is sought, It is 
not proper or desirable that this Court 
should be called upon te embark upon `: 
‘a roving inquiry into the constitutionality 
of a Bill or an Act, Such a course vir- 
tually necessitates the -adoption ` of a. 
process of elimination with regard to all 
reasonably conceivable challenges under 
the Constitution, It is not expected of 
us while answering a reference under 
Article 143 to sit up and discover, arti- 
cle by article, which provision of thel 
Constitution is most likely to be invok- 
ed for assailing the validity of the Bill 
if it becomes a law, The Court should 
not be driven to imagine a challenge 
and save it or slay it on hypothetical 
considerations, As observed .in Hamilton 
Street Rly. Co., 1903 AC 524 at p. 529, 
speculative opinions on hypothetical 
questions are worthless and it is .con- 
trary to principle, inconvenient and in- 
expedient that opinions should be given 
upon such questions. at all, 


T. .We were, at one stage of the 
ee so much exercised over the 
undefined breadth of the reference that 
we were considering seriously whether 
in the circumstances it was not advis- 
able to return the reference unanswer- 
ed. But the written briefs filed by the 
parties and the oral arguments: advanc- 
ed before us have, by their fullness 
ability, helped to narrow down the legal 
controversies surrounding the Bill and to 
crystallise the issues which arise for 
our consideration. We propose fo limit! 
our opinion to the points specifically 
raised before us, It will be convenient 










to indicate at this stage what tho 
points are. 
28. The first point raised before us is 









whether Parliament had fhe legislative). 


tained in the Special Courts Bill, ‘Thy 
second point raised before us is whether 
the Bill.or any of its provisions violate 
the rights guaranteed by Articles 14 and 
21 of the -Constitution.. We propose - 
limit our opinion to these points, 
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29. Relying upon the judgments of 
the Privy Council in Dominion of Canada 
1888 AC 700 at p. 711 and Regulation 
and Control of Aeronautics 1932 AC 54 
at p. 66, it was argued that the ‘refer- 
ence seeks the opinion of this Court on 


an abstract question and therefore we: 


should decline to answer it, We are ot 
disposed to agree with the submission 
that the question referred for our opin- 
ion, though wide and general, is in ¿ny 
sense abstract. The question which is re» 
ferred to us is as regards the constitu<- 
tionality of the Bill or of any ‘of its 
provisions, To the extent to which our 
opinion is sought on the constitutional. 
validity of the Bill it is impossible to :ay 
that the question referred to us is of an 
abstract nature,.In the former of <he 


‘two cases cited above, the Privy Council 


found it inconvenient to determine in 
the reference proceedings as to wnat 
exactly fell within the ambit of the 2x- 
pression ‘public harbour’, It therefore 
characterised the question ‘in regard 
thereto. as abstract, It was impossible, in 
the circumstances before the Pr.vy 
Council, to attempt an exhaustive d2fi- 
nition of the expression ‘public kar- 
bour’ which would be applicable to all 
cases, since. it was: thought’that suck. a 
definition was likely to prove ‘mislead« 
ing and dangerous’, In the latter case, 
the Privy Council appreciated the dff- 
culty which the court must experience 
in endeavouring to answer questions of 
the kind which were framed for ihe 
opinion of the Supreme Court of Canada 
but all the same, the questions were an- 
swered since they were not of a kind 
which it was not possible to answer sasis- 
factorily, : í 


.- 30. We ‘hope that in future,. whan- 
ever a reference is made to this Court 
under. Article 143 of the ‘Constitution, 


care will be taken to frame specific qrese 
tions for the opinion of the Court, Fore 
tunately, it has been possible in the in- 
stant reference to consider specific ques- 
tions as being comprehended within the 
terms of the reference but the risk ‘that 
a vague and general reference may be 
returned unanswered is real and ought 


to engage the attention of those wlos@ 


duty it is to. frame the reference, Were 
the Bill not as short as it is, it would 
have been difficult to infuse into the re- 
ference the comprehension of the -:wo 
points mentioned by us above and which 
we propose to decide. A long Bill wculd 
have presented to us a rambling task in 
the absence of reference on specific 


points, rendering it impossible to for- 
mulate succinctly the nature of consti- 
tutional challenge to the provisions of 
the Bill. ; 


30-A. The third contention. betrays 
a total lack of awareness of the scheme 
of division of powers under our Consti- 
tution, The first limb of the argumen! 
under this head is that since the Parlia- 
ment is seized of the Bill, it is its exclu- 


_sive function to decide upon the consti- 


tutionality of the provisions of the Bill, 
There are a few people here as else- 
where who, contending against the 
powers of judicial review of legislation, 
argue that it is the legislature which 
possesses and ought to possess the right 
to interpret the Constitution and that 
the legislative interpretation should not 
be open to attack in courts of law. But 
we are concerned not with fanciful theo- 
ries based on personal predilections but 
with the scheme of our Constitution and 
the philosophy underlying it, Our fede- 
ral or quasi-federal Constitution pro~- 
vides by a copious written instrument 
for the. setting up of a judiciary at the 
Union and State levels, Article 124, 
which occurs in Chapter IV of the Con- 
stitution called ‘The Union Judiciary’, 
provides for the establishment of the 
Supreme Court of India. Its powers and 
functions are defined in Article 32 (2), 
Article 129, Articles 131 to 140 and in 
Article 143 of the Constitution, Likewise, 
Article 214 provides, subject to Art, .231, 
for the establishment of a High Court 
for each State. Article 226 confers powers 
on the High Courts to issue certain 
writs while Art, 227 confers upon them 


, the power of superintendence over all 


courts subordinate to their appellate 
jurisdiction, These provisions show that 
the power of reviewing the constitutional 
validity of legislations is vested in the 
Supreme Court and the High Courts and 
in no other body. The : British Parlia- 
ment,’ being supreme, no question can 
arise.in England as regards the validity 
of laws passed by it. The position under 
our Constitution is fundamentally dif- 
ferent because, the validity of laws pass- 
ed by the Indian Legislatures has te be 
tested having regard to the scheme of 
distribution of legislative powers and on 
the anvil of other constitutional limita- 
tions like those contained in Art, 13 of 
our Constitution. ‘The right of the Indiani, 
judiciary to pronounce a legislation void 
if it conflicts with the Constitution is 
not merely a tacit assumption but is an 
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xpress avowal of our Constitution, The 
principle is firmly and wisely embedded 
jin our Constitution that the policy of 
law and the expediency of passing it are 
matters for the legislature to decide 
while interpretation of laws and ques- 
tions regarding their validity fall within 
the exclusive advisory or adjudicatory 
functions of Courts, The function of 
courts in that ‘behalf is not “The Great 
Usurpation” as some American critics 
of the power of judicial review called it 
after the American Supreme Court ren- 
dered its decision in Dred-Scott in (1856) 
15 L Ed 691, Rather, the true nature of 
that function is what President Lincoln 
_ described it: a 

We believe as much as Judge Douglas 
(perhaps more) in obedience to and res- 
pect for the judicial department of Gov- 
ernment, We think its decisions on con- 
stitutional questions, when fully settled, 
should control not only the particular 
- cases decided, but the general policy of 
the country, subject to be disturbed only 
by amendments of the Constitution as 
provided in that instrument itself, More 
than this would be revolution, but we 
think the Dred Scott decision is errone- 
ous. We know the court that made it 
has often overruled its own decisions, and 
we shall do what we can to have it 
overrule this, We offer no resistance to 
it. 

31. The second limb of the contention 
is that if we withdraw the question of 
validity of the Bill for our consideration 
while ‘the Bill is pending consideration 
before the Parliament; we will be en- 
croaching upon the functions and privi- 
leges of the Parliament. In the 
place, in dealing with the reference we 
are not withdrawing any matter from 
the seizin of the Parliament, much less 
\‘lifting’ the Bill from the Lok Sabha, as 
was argued by one of the ‘counsel, The 
‘President has made a reference to this 
‘Court in exercise of the powers confer- 
red upon him by Article 143 (1) and we 
are under a constitutional obligation to 
consider the reference and report there- 
on to the President as best as we may. 
Secondly, it is difficult- to ' appreciate 
which particular function or privilege of 
the Parliament is, wittingly or unwit- 
tingly, encroached. upon by our conside- 
ration of the constitutional validity of 
khe Bill, As we have just said, the ques- 
tion whether the provisions of the Bill 
suffer from. any constitutional invalidity 
falls within the legitimate domain of 
the courts to decide, Parliament can un- 


first. 
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doubtedly discuss and debate that ques- 
tion while the Bill is on the anvil but 
the ultimate decision on the validity of 
a law has to be of the court and not of 
the Parliament, Therefore, we will not 
be encroaching upon any Parliamentary 
privilege if we pronounce upon the vali- 
dity of the Bill, We must also mention 
that though it was argued that the privi- 
leges of the Parliament are being en- 
croached upon, none of the counsel was 
able to specify which particular Parlia- 
mentary privilege was involved .in our 
consideration of the reference, May’s 
Parliamentary Practice. was not even 
mentioned. Article 105 (3) of the Con- 
stitution on which a passing reliance was 
placed provides that the powers, privi- 
leges and immunities of each House of’ 
Parliament and of the members and the 
committees of each House, shall be’ such 
as may be from time to time be defined 
by Parliament by law and until so de- 
fined, shall’be those of the- House of 
Commons of. the Parliament of the Unit- 
ed Kingdom, and of its members and 
committees, at the commencement of the 
Constitution. In the absence of any text 
or authority showing what are the privi- 
leges of the British Parliament in regard 
to the kind of matter before us, it is im- 
possible to hold that there is a violation 
of the Parliament’s privileges, We also 
see no substance in the argument that 
there is any violation of the Parliament’s 
powers under Articles 107 (1), 108 and 
111 of the Constitution, 


32, The reference then is said to be 
a virtual abrogation of Article 32 of the 
Constitution, an argument which we find 
to be equally untenable. Article 32 (1) 
confers. a fundamental right on all per- 
sons to move the Supreme Court by ap- 
propriate proceedings for the enforce- 
ment of the rights conferred by Part WI 
of the Constitution, That right is avail- 
able to persons whose fundamental 
rights are encroached upon. In the pro- 
ceeding before us the question is whe- 
ther the Bill which is pending before 
the Parliament contains provisions which 
are open to a constitutional challenge. 
If we hold that the Bill is valid, the 
Parliament may proceed with it and, we 
suppose, that if we hold that the Bill is 
invalid, the Parliament will not spend 
any time over passing a constitutional- 
ly invalid Bill, The proceeding under 
Article 32 (1) being“ of an entirely dif- 
ferent nature from the proceeding con- 
templated by Article’ 143 (1) of the Con-} 
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stitution, there is neither supplanting 
nor abrogation of Article 32, if we pro- 


mounce upon the question referred to us- 


by the President, i 


33. Learned counsel for the int+r- 
veners who oppose the reference urged 
as one of the planks of attack on the te- 
ference that it is futile for us to corsi- 
der the constitutional validity of -~he 
Bill because whatever view we may 
take, it will still be open to the Paria- 
ment to discuss the Bill and to pass or 
not to pass it as it pleases, This argu- 
ment proceeds upon an unrealistic basis, 
its. assumption being that the Parla- 
ment will not act in a fair and proper 
manner, True, that nothing that we «ay 
in this opinion can defer the Parliamsant 
from proceeding with the Bill or drop- 
ping it, That is because, no court will 
issue a writ or order restraining -:he 
Parliament from proceeding - with he 
consideration of a bill pending before it, 
But we cannot assume, what seems to us 
to be unfair to that august body, taat 
even if we hold that the Bill is uncon< 
stitutional, the Parliament will procsed 
to pass it without removing the defects 
from which it is shown to suffer, Siace 
the constitutionality of the Bill is a mat- 
ter which falls within the exclusive {o~ 
main of the courts, we trust that <he 
Parliament will not fail to take notice 
of. the court’s decision. 


34. We are also not disposed to ac- 
cept the submission that the reference 
.fraises a purely political question, ‘he 


policy of the Bill and the motive of :he 
mover may be to ensure a speedy trial 
of persons holding high public or poli- 
tical offices who are alleged to have can~ 
mitted certain crimes relating to 
period of emergency, The President, 
however, has not asked us to advise Lim 
as to the desirability of passing the Bill 
or the soundness of the policy underly- 
ing it. Whether special courts should be 
established or not, whether political of- 
fenders should be: prosecuted or not and 
whether for their trial a speedy remedy 
should be provided or not, are all rmat- 
ters which may be said to be of a poLti- 
cal nature since they concern the wis- 
dom and policy underlying the Bill, 3ut 
the question whether the Bill or any of 
its provisions are constitutionally invelid 
is not a question of political nature 
which we should restrain ourselves from 
answering. The question ‘referred by 
the President for our opinion § ra‘ses 
purely legal and - constitutional | issues 
which is our right and function to dec de. 


.cism which can be 


ihe. 
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35. The last submission which re- 
quires consideration,. the 7th, is that con- 
sidering the repercussions of the exercise 
of advisory jurisdiction we should, in 
the interest of expediency and propriety, 
refuse to answer the reference, The dis~}, 
senting opinion of Zafrulla Khan, J. in 
Estate Duty Bill, 1944 FCR 317 at p. 322: 
(AIR 1944 FC 73) contains as scathing 
a criticism of reference jurisdiction as 
can possibly be ‘imagined. The learned 
Judge has referred to the history of ad- 
visory jurisdiction, the laws of various 
countries which provide for advisory 
jurisdiction, the approach of the courts 
of those countries to matters concerning 
advisory «jurisdiction, the opinion of 
eminent writers like Prof, Felix Frank-— 
furter (who later became a Judge of the 
American Supreme Court) and Prof, Car- 
leton Kemp Allen, and to various deci- 
sions of the Privy Council and the House 
of Lords, In short, every possible criti- 
made against the 
exercise of advisory jurisdiction has been 
noticed and made by Zafrulla Khan J. 
in his dissenting opinion, But, after re- 
ferring to texts and authorities, the 
learned Judge observed that in. spite of 
all that the British Parliament had be- 
fore it, it thought it was to incorporate 
Section 213 in the Government of India 
Act, 1935, Eventually, the learned Judge 
held that if the proposal was cast in a 
form which does not give rise to diffi- 
culties, the court might find it possible 
to pronounce upon it and added that one 
precaution which might be taken in that 
behalf was to attach to the reference a 
draft of the bill which was proposed to 
be placed before the legislature, Since 
the bill on which the Governor-General 
had made the reference to the Federal 
Court was a fiscal measure, the learn- 
ed Judge thought that attaching a copy 
of the bill to the reference was indis- 
pensable and in the absence of the bill, 
it was. not possible to answer the refer- 
ence, The ultimate conclusion to which 
the learned Judge came was that in the: 
State of the material made available to 
the court, no useful purpose could be 
served by. attempting to answer the 
questions referred to the court, 


36. We have pointed out during the 
course of our discussion of the various 
facets of the preliminary objection that 
since the question referred for our opin- 
jion by the President raises a purely 
constitutional issue and since it is possi- 
ble to limit the consideration of the re- 
ference to the two points mentioned by 
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us, it is neither difficult nor inexpedient ` 


to answer the reference, The difficulty 
pointed out by Zafrulla Khan J. in Estate 
Duty Bill, 1944 FCR 317 at p, 322:-(AIR 
"1944 FC 73 at p. 75) has been removed 
in this reference by supplying to us a 
copy of the Special Courts Bill which is 
annexed to the reference, It is no an- 
swer then that the Bill might eventually 
emerge from the legislature in a shape 
very different from that in which it has 
been considered by us. As observed by 
Zafrullah Khan J., (page 343 of FCR) 5 
(at p. 83 of AIR) in such a case, the 
opinion of the court will always be read 
with reference to the proposal placed 
before it and there will be no danger of 
its being read with reference to the form 
which the legislation finally takes, We 
will only add that the Constituent As- 
` |jsembly having thought fit to enact Arti- 
cle 143 of the Constitution, it is not for 
us to refuse to answer the reference on 


the ground that it is generally inexpedi-. 


ent to. exercise the advisory jurisdiction. 
The argument relating to’ the inexpedi- 
-ency of advisory jurisdiction was known 
to the eminent architects of the Consti- 
tution and must be deemed to: have been 
‘considered and rejected by. them, The 
difficulty of answering a reference in a 
given case by reason of the defective 
frame of questions, insufficiency of data 
or the like is quite another matter which, 
as we have indicated, presents no insur- 
mountable difficulty in this reference. 


3%. We do not consider it necessary to 
discuss the American decisions like 
Baker v, Carr, (1962) 7 L Ed 2d 663 and 
Powell v, McCormack, (1969) 23 L Ed 
2d 491 which were cited in support of 
the ‘argument that the Court ought not 
to answer hypothetical questions, © We 


have already disposed of that tontention’ 


by pointing out that there is nothing 
hypothetical or speculative about 
reference made by the President in this 
case, But apart from that, the American 
decisions have no application because of 
three main considerations: The Ameri- 
can Constitution does not contain any 
provision under which the. President 
can make a reference to the American 
Supreme Court for obtaining its opinion. 
Secondly, .there is a rigid separation of 
powers under the American oe es 
and thirdly, Article III, Section 2 (1) of 
the American -Constitution provides that 
the judicial power of the United States 
which, by Section 1 of that article ‘is 
vested in the Supreme Court, shall ex- 
tend to all ‘cases’ and 


-sies between two or more States;— 


the . 


A.L R: 


“to controversies to which the United 
States shall be a party;— to controver- 


tween a State and citizens of another 
State;—— between citizens of different 
States, and between a State, or the citi- 
zens thereof, and foreign States, - citizens . 
or subjects”, 
In matters arising under the advisory 
jurisdiction where there is no lis pro- 
perly so-called, there is neither a ‘case’ 
nor a ‘controversy’ between party and 
party, That is why the American, Sup- 
reme Court has taken the view that 
“The rule that the United States Sup~. 
reme. Court lacks appellate jurisdiction 
to consider the merits of a moot case is 
a branch of the constitutional command 
that the judicial power extends ‘only to 
cases or controversies; a case is moot 
when the issues presented are no longer 
live or the ‘parties lack a legally cogniz- 
able interest in the outcome” (1969) 23 
L Ed 2d 491 at p, 493. 


38. That disposes. of the preliminary 
objection to the maintainability of | the 
reference, For reasons above mentioned, 
we overrule that objection and proceed - 
to answer the reference, limiting our 
opinion to the two points mentioned 
earlier. 


39. Out of the two principal ques- , 
tions which we propose to consider in 
this reference, the first pertains to the 
legislative competence of the Parliament 
to enact certain provisions of the Bill. | 
The main argument on legislative com- 
petence was made by Shri Shiv Shankar 
who appears on behalf of the State of 
Andhra Pradesh, Since the contentions 
of the other counsel on that question 
only highlight different facets of that 
argument it will be enough to set out 
and deal with the main argument,’ 


40. The attack on Parliament’s power 
to legislate on matters contained in the 
Bill raises three issues: (1) Has the Par- 
lament legislative competence to pro- 
vide for the creation of Special Courts 
as enacted by clause 2 of the Bill? (2) 
Has the Parliament legislative compet- 
ence to confer appellate powers on the 
Supreme Court from judgments and 
orders of Special Courts as provided in 
clause 10 (1) of the Bill? and (3) Is it 
competent te the Parliament to confer 
jurisdiction on the Supreme Court to 
entertain and decide appeals and revi- 
sions pending before any other court.on 
the date of declaration, as provided in 
clause 6 of the Bill? 


þes ` 
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-/41.. To ‘recapitulate briefly, clause’ .2- 

of the Bill provides. ‘that . the.- Cen:ral 
Government: shall by notification create 
adequate number of courts to be caled 
Special Courts, Clause 10 (1) of the 
Bill provides that notwithstanding aay- 
thing contained in the Code of Criminal 
Procedure, 1973 an appeal shall lie as of 
tight from any judgment or order of the 
Special Court to the Supreme Court 
both on fact and on law. By clause 6 of 
the Bill, if at the date of the declaration 
.in respect of any offence, an appeal or 
revision against any judgment or’ order 
in a prosecution in respect of such wf- 
fence is.itself pending in any court of 
appeal or revision, the same shall stand 
transferred for disposal to the Supreme 
Court. . 


42. Shri Shiv 
runs thus: 


Shankar’s . argument 


(a) Articles 124 to 147 which occur in 
Chapter IV, Part V of the Constitut.on, 
called “The Union Judiciary” contain an 
exhaustive enumeration of the class of 
matters over which the Supreme Ccurt 
possesses or may be empowered to erer- 
cise jurisdiction, Art. 131 confers orignal 
jurisdiction on the Supreme Court in 
certain matters, Articles 132, 133 and 
134 confer appellate powers upon it in 
civil, criminal and other proceedimgs, 
Article 135 saves its jurisdiction and 
powers, until. Parliament by law _ otLer- 
wise provides, with respect to any mat- 
ter to which ‘the provisions of Articles 
133 and 134 do not apply if jurisdic ion 
and powers in relation to that macter 
were exercisable by the Federal Ceurt 
immediately before the commencer-ent 
of the Constitution under any exiscing 
law; Article 136 empowers it to grant, 


. in its discretion, special leave to apveal 


from any judgment, decree,- determina- 
tion, sentence or order in: any ‘cause or 
‘matter passed or made by any cour or 
tribunal in India other than a cour or 
tribunal constituted by or under any 
law relating to the Armed Forces; Ærti- 
cle 137 confers upon it the power to re- 
view any judgment pronounced or order 


' made .by it, Article 139-A confers woon 


it the power in certain circumstance. to 
withdraw cases pending before the High 
Court for its -own decision, Article 142 
(2) confers upon it the power, inter alia, 
in ‘regard to investigation or punishment 
of any contempt of itself and finally, 
, Article 143 confers upon it advisory 
jurisdiction in. matters mentioned. thare- 
in: : The, jurisdiction. of .. the . Supreme 
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Court, whether appellate or of any other 
kind, cannot be ‘extended. 'tọo matters 
other than those expressly enumerated 
in these articles, Clause -10 of the Bill 
which confers appellate power on thé 
Supreme Court from judgments and 
orders of Special Courts is therefore un- 
constitutional, a ats 


(b) Chapter IV, Part V, empowers: the 
Parliament by various articles. to pass 
laws for the purpose.of conferring fur- 
ther jurisdiction on the Supreme Court, 
in addition to that conferred upon it ex- 
pressly by the other provisions of that 
Chapter, For example, Article 133 (3) 
provides that notwithstanding anything 
contained in the article, no appeal shall 
lie to the Supreme Court from the. judg- 
ment, decree or final order of one Judge 
of a High Court (in a civil proceeding), 
unless Parliament by law otherwise pro- 
vides, The Parliament thus is given the 
power to pass a law providing that, in 
civil proceedings, an appeal shall lie to 
the Supreme Court from the judgment 
decree or final order of one Judge of a 
High Court. Article 134 (2) empowers 
the Parliament to confer by law on the 
Supreme Court any § ‘further powers’ 
than those conferred by clause 1 of the 
article, to entertain and hear appeals 
from any judgment, final order or sen- 
tence in a criminal proceeding of a High 
Court subject to such conditions and 
limitations as may be specified in such 
law. By Article 138, (1), the Supreme 
Court shall have such further jurisdic- 
tion and powers with respect to any of 
the matters in the Union List as Parlia- 
ment may by law confer, By Art. 138 (2), 
the Supreme Court can exercise such 
further jurisdiction and powers with 
respect to any matter as the Government 
of India and the Government of any 
State may by special agreement confer, 
if Parliament by law provides for the 


-exercise of such jurisdiction and powers 


by the Supreme Court, Article 139 em- 
powers the Parliament by law to confer 
on the Supreme Court power to issue 
directions, orders or writs for any pur- 
poses other than those mentioned in 
Article 32 (2). Under Article 140; Parlia- 
ment may make a law for conferring 
upon the Supreme Court such supple- 
mental powers not inconsistent with any 


‘of the provisions of the Constitution as 


may appear to be necessary or desirable 
for the purpose of enabling the -Court 
more effectively to exercise the jurisdic- 


-tion conferred. upon it. by or: under’ the 


‘Constitution. These provisions. being . ex- - 
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haustive of the cases and. circumstances 
in which additional powers or jurisdic- 
tion may be conferred on the Supreme 
Court, Parliament has no competence 
to pass a law conferring upon the Sup- 
reme Court appellate powers against the 
judgments and orders of ‘Special Courts, 
which is a matter neither envisaged nor 
covered by any of the aforesaid provi- 
sions of Chapter IV. Clause 10 of the 
Bill is therefore beyond the legislative 
power of'the Parliament to enact. 


(c) Though Parliament has the power, 
and exclusively, to, legislate on matters 
enumerated in List I, that power, as 
provided in Article 245 (1), is ‘subject to 
the provisions of the Constitution. Ac- 
cordingly, the power of Parliament to 
legislate on matters. mentioned, for ex- 
ample, in Entry 77 of List I (Constitu- 
tion, organisation, jurisdiction and pow- 
ers ‘of the Supreme Court...... \, Entry 95 
(jurisdiction and powers of all courts, 
except the Supreme Court, with raet 
to any of the matters in List I...... ), an 
Entry 97 (any other matter not oe 
rated in List II or List IIf..i... ) has to 
be exercised consistently with and sub- 
ject to the other provisions of the Con- 
stitution, The law made by the Parlia- 
ment by virtue of its power to legislate 
on matters enumerated in Lists I and II 
will not be valid, if it, contravenes any 
other provision of the ‘Constitution, apart 
from the provisions of Part II on Funda- 
mental Rights. 


(d) Considering the width of the pro- 
visions contained in Article 136 (1), it 
might have been open to the Parliament 
to provide that the Supreme Court may, 
in its discretion, grant special leave to 
appeal from any judgment or order of 
the Special Court. But since, the outer 
limits of the Supreme ‘Courts powers 
are exhaustively dealt with-in that Arti- 
` cle and to the other articles which occur 
in Chapter IV, Part. V of the Constitu- 
tion, Parliament cannot: confer upon any 
person the right to file an appeal to the 
Supreme Court from judgments of 
orders of Special Courts, : \ 


(e) By parity of reasoning the pro- 
vision contained in clause. 6 of the Bill 
for the transfer of pending -appeals and 
revisions to the Supreme Court is ultra 
vires the provisions of Chapter IV, Part 
V of the Constitution, The constitutional 
scheme contained exhaustively in Chap- 
ter IV does not contemplate ‘the exercise 
of revisional jurisdiction by the Sup- 
reme Court and therefore, - the confer- 


xy 
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ment.of that jurisdiction by clause 6 is 
beyond the Parliament’s. competence, If 
revisions transferred to the Supreme 
Court are considered as falling within 
the special jurisdiction of the Supreme 
Court under Article 136 (1), clause 6 of 
the Bill will offend against the provisions 
of that article because the pre-requisite 
for the exercise of the jurisdiction under 
that article is the grant of special leave 
by the Supreme . Court. 


‘43. The miain plank of the reply of 
the learned Attorney General and the 
learned’ Solicitor General in answer to 
those contentions is that the provisions 
of Chapter IV, Part V of the Constitution 
are not exhaustive of the class of mat- 
ters in which the Supreme Court pos- 
sesses jurisdiction or in which the Par- 
liament, by law, can confer jurisdiction 
upon it. The provisions of Chapter IV, 
it is argued, cannot override the power 
conferred by the Constitution on the 
Parliament to legislate on matters which 
fall within Lists I and III of the Seventh 
Schedule, That is to say, Chapter I of 
Part XI of the Constitution which deals 
with ‘Distribution of Legislative Powers’ 
must be permitted to have its full sway 
and nothing. contained. in Chapter IV, 
Part V can be construed as derogating 
from that power. No implications | can 
arise from the provisions of that Chap- 
ter so as to nullify the legislative com- 
petence of the Parliament to legislate 
on. matters which fall within the Union 
and the Concurrent Lists, Therefore, it 
is argued, Parliament’s power to enlarge 
the jurisdiction of the Supreme Court 
quantitatively and qualitatively, is un- 
questionable so long as the law creating 
er conferring that jurisdiction is with 
respect to matters enumerated in List I 
or List II, Learned counsel rely on the 
provisions of Article 138 (1) and Arti- 
cle 246 (1) and on Entries 77 and 97 of 
List I for sustaining the Parliament’s 
power to enact clauses 6 and 10 (1) of 
the Bill, As regards the power to enact 
clause 2, reliance is placed on Entry 11A 
of List II] as supporting Parliament’s 
competence to provide for the creation 
of Special Courts. 

44. The challenge to the legislative 
competence of Parliament to provide 
for the creation of Special Courts is de- 
void of substance, Entry, 11-A of the 
Concurrent List relates to ‘administra- 
tion of justice; constitution and organi- 
sation of all courts, except the Supreme 
Court and the High Court’, By virtue 
of Article 246 (2), Parliament has clearly 


1978 ` 


the power to make laws with respect to 
the constitution’ and organisation, that 
is to say, the creation and setting u> of 
Special Courts, Clause 2 of the Bill is 
therefore within the competence of the 
Parliament to enact, 


45. The field of legislation ee 
by Entry 11-A of List III was origirally 
a part of Entry 3 of List II, By S. 57 (b) 
(iii) of the 42nd Amendment Act, 1976 
which came into 
1977 that part was omitted from entry 3, 
List II and by clause (c) of Sectior 57, 
it was inserted into List IIL as Item 11-A. 
This transposition has led to the acgu- 
ment that the particular amendment in- 
troduced by Section 57 (b) (iii) and (c), 
is invalid since it destroys a basic fea- 
ture of the Constitution as originally en- 
acted, namely, federalism, We are urable 
to appreciate how the confermen: of 
concurrent power on the Parliament, in 
place of the exclusive power of the 
States, with respect to the constitution 
and organisation of certain courts aftects 
the principle of federalism in the form 
in which our Constitution has accepted 
and adopted it. But assuming for the 
sake of argument that vesting of ;uch 
power in the States was a basic feature 
of the Constitution, we have to take the 
Constitution as we find it for the pur- 
poses of this reference. The plainest im- 
plication of the question referred to us 
by the President is whether, on the basis 
of the existing constitutional provis:ons, 
the Bill or any of its provisions, if en- 
acted, would be invalid. We  carnot, 
therefore, entertain any argument in 
this proceeding that a constitutional oro- 
vision introduced by an amendment of 
the Constitution is invalid, 


46. Having seen that the Parliament 
has legislative competence to create Spe- 
cial Courts, the next. branch of the argu- 
ment which falls for consideration is 
whether it is competent to the Parlia- 
ment to confer appellate jurisdiction on 
the Supreme Court. so as to enable or 
require it to hear appeals from jwdg- 
ments and orders of Special Courts, The 
argument, put in another form, is hat 
it is not competent to the Parliamen: to 
confer upon a litigant the right of filing 
an appeal to the Supreme Court from 
the judgment or order of a Special Ccurt. 
The provision for appeal, it is contend- 
ed, might at the highest have been made 
subject to the pre-condition of the 
grant of special leave to appeal by the 
Supreme Court, as under Article 136 of 
the Constitution, 


force on January 3,_ 
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47. The very foundation of this argu- 
ment is fallacious. The argument rests 
on the-plea that the provisions of Chap- 


ter IV, Part V of the Constitution are .° 


exhaustive and therefore, no more and 
no greater jurisdiction can be conferred 
on the Supreme Court than the provi- 
sións of that Chapter authorise or 
warrant, It is impossible to accede to the 
contention that any ‘such implications 
can arise out of the provisions of Chap- 
ter IV, The contention if accepted, will 
result in the virtual abrogation of the 
legislative power conferred on the Par- 
liament by Article 246 (1) and (2) of 
the Constitution. Such a construction 
which renders illusory or nugatory other 
important provisions of the Constitution 
must be avoided, especially when it 
seeks its justification from a mere impli- 
cation arising out of the fasciculus of 


‘ articles contained in Chapter IV. The 


Constitution does not provide that not- 
withstanding anything contained in Arti- 
cle 246 (1) and (2), the Parliament shall 
have no power or competence to enlarge 
the jurisdiction of the Supreme Court, 
quantitatively or qualitatively, except in 
accordance with and to the extent to 
which it is permissible to it to do so 
under any of the provisions of Chapter 
IV Part V. The provisions of that Chap- 
ter must therefore be read in harmony 
and conjunction with the other provi- 
sions of the Constitution and not in de- 
rogation thereof, 


48. A pertinent question was posed 
by Shri Shiv Shanker on this aspect of 
the matter. He asked: If Parliament is 
to be conceded the power to enlarge 
the jurisdiction of the Supreme Court 
in the manner impugned herein, what 
was the object and purpose behind pro- 
visions like those contained in Arti- 
cles 133 (3), 134 (2), 138 (1), 138 (2), 139 
and Article 140? What these articles em- 
power the Parliament to do could with 
equal competence and validity have been 
done by the Parliament in the exercise 
of its powers under Article 246 (1) and 
(2). The reason why, according to the 
learned counsel, the framers of the Con- 
stitution thought it necessary to incor- 
porate special provisions in the Consti- 
tution empowering or enabling the Par- 
liament to pass laws in respect of the 
Supreme Court’s jurisdiction was to 
limit its powers in that behalf to speci- 
fic matters and circumstances mention- 
ed expressly in those special provisions. 
In other words, the contention is that 
specific provisions of the Constitution 
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under. which the jurisdistion of the Sup- 
reme Court can be enlarged must over- 
ride the general provisions under which 
Parliament can pass laws in respect. of 
matters enumerated in Lists I and IH 
of the Seventh Schedule. i 


49. We consider it impossible to ac- 
cept the argument that the conferment 
of power to pass laws on specifie mat- 
ters limits the Parliament’s. power to 
pass laws to those matters only and 
takes away its power to pass laws on 
matters which are otherwise within its 
legislative competence. The language of 
Article 246 (1) and (2) is clear and ex- 
plicit and admits of no doubt or diffi- 
culty, It must, therefore, be given its 
due effect, In the first place, therefore, 
no implications can be read into the 
provisions of Chapter IV, Part V of the 
Constitution which their 
not warrant; and secondly, the attempt 
has to be to Harmonize the various pro- 
visions of the Constitution and not to 
treat any part of it as otiose or super- 
fluous, Some amount of repetitiveness 
or overlapping is inevitable in a Consti~ 
tution like ours which, unlike the Ame- 
‘rican Constitution, is drawn elaborately 
and runs into minute details. There is, 
therefore, all the greater reason why, 
while construing our Constitution, 
must be taken to see that powers con- 
ferred by its different provisions are 
permitted their full play and any one 
provision is not, by construction, treated 
as nullifying the existence and effect of 
another, Indeed, if it be correct that the 
specific powers conferred by some of the 
articles in Chapter IV, Part V are ex- 
haustive of matters in which Parliament 
can confer jurisdiction on the Supreme 
Court, it was wholly inappropriate and 
unnecessary to provide by Article 138 
(1) that the. Supreme Court shall have 
such further jurisdiction and powers 
with respect to any of the matters in 
the Union List as Parliament may by 
law confer. This article is relied upon 
heavily as showing that if, even with- 
out it, it was competent to the Parlia- 
ment by virtue of its power under Arti- 
cle 246 (1) and (2) to enlarge the Sup- 
reme Court’s jurisdiction, no purpose 
could be served and nothing gained by 
enacting that article, The answer to this 
contention is two-fold as indicated above. 


Besides, the object of Article 138 (1) is 


to further enlarge the - Parliament’s 
power to confer jurisdiction on the Sup- 
reme Court even in matters already 


language does ` 


care: 


-dealt with specifically, in. Chapter IV, 


Part V. For example Article 136 (2) pro- 
vides that nothing in clause (1): shall 
apply to any judgment, determination, 
sentence or order passed or made by. 
any court or tribunal constituted by or 
under any law relating to the Armed 
Forces. But by virtue of Article 138 (1) 
read with entry 72 and entry. 93 of List 
I, it may be competent to the Parliament 
to remove the fetter on the Supreme 
Court’s jurisdiction to grant special ` 
leave and extend that jurisdiction to 
the judgment, determination, sentence 
or order passed or made by any court 
or tribunal constituted by or under any 
law relating to the Armed Forces. Like- 
wise, acting under Article 138 (1), the 
Parliament may enlarge the original 
jurisdiction conferred upon the Supreme 
Court by Art. 131, Even assuming’ that 
Article 138 (1) may not have been in- 
tended to achieve any purpose as afore- 
said, its object could at least be to em~ 
power the Parliament to confer any spe~ 
cial kind of jurisdiction and powers on 
the Supreme Court with respect to a 
matter in the Union List, If the argu« 
ment regarding the exhaustiveness of the 
provisions contained in Chapter IV, Part 
V were correct, by parity of reasoning, 
it will be incompetent to the Parliament 
to pass a law in respect of matters men~ 
tioned in entry 72 of List I (Elections... 
SPT to the offices of President and Vice- 
President...... ), by reason of the fact that 
Art, 71 of the Constitution empowers 
the Parliament specifically to regulate 
by law any matter relating to or con- 
nected with the election of a President 
or Vice-President, including the grounds 
on which such election may be ques~ 
tioned, Art, 71, as indeed many other 
articles, shows that there are overlap- 
ping provisions in our Constitution, The 
Parliament, therefore, has the compet~ 
ence to pass laws in respect of matters 
enumerated in Lists I and III notwith- 
standing the fact that by such laws, the 
jurisdiction of the Supreme Court isj. 
enlarged in a manner not contemplated 
by or beyond what is contemplated by 
the various articles in Chapter IV, Part 
V. Preventive detention, for: example, is 
the subject-matter of Entry 3 in List IIL 
As contended by Shri Ram Jethmalani, 
it is competent to the Parliament to le- 
gislate upon that topic by virtue of its 
powers under Art. 246 (2) and also to 
provide by virtue of its powers under 


Art, -246 (1) read with Entry 7% of List 


I that an appeal shall lie to- the :Sup~ 
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reme Court from an order of detentien 
passed under a aw of. prevenuve deten- 
tion. 


50. What now remains to be seen is, 


whether there is any entry in List Ior 
List IH of the Seventh Schedule ` whizh 
covers the subject-matter of the jurB- 
diction of the Supreme Court. so that 
Parliament can have the competence to 
pass a law with respect to that matter. 
This question hardly presents any difi- 
culty. Entry 77 of List I reads thus: 


Constitution, organisation, jurisdiction 
and powers of the Supreme Court (ia- 
cluding contempt of such Court), and tne 
fees taken therein; persons entitled to 
practice before the Supreme Court. 
Once the argument regarding the ex- 
haustiveness of the provisions of Cha>~ 
ter IV of Part V is rejected, Parliament 
clearly has the competence to provide 
by Cl, 10 (1) of the Bill that notwitn- 
standing anything contained in the Code 
of Criminal Procedure, 1973 an appeal 
shall lie as of right from any judgment 
or order of a Special Court to the Sug- 
reme Court both on fact and on law. A 
law which confers additional powers 3M 
the Supreme Court by enlarging -ts 
jurisdiction is evidently a law with res- 





pect to the “jurisdiction and powers” of 


that court. 


51. Entry 77 of List I presents, as 
contended by the learned Attorney Gere- 
ral, a striking contrast with Entry 95 of 
List I, Entry 65 of List II and Entry 46 
of List III. The operation of the thee 
last-mentioned entries is expressly limt- 
ed by a qualifying clause, which limts 
the field of legislation to the matters 
mentioned in the particular list in which 
the entry appears, Entry 95 of Lis I 
relates to jurisdiction and powers of all 
courts, except the Supreme Court, “w-th 
respect to any of the matters in tais 
List”, Entry 65 of List II relates to 
jurisdiction and powers of all courts, ex- 
cept the Supreme Court, “with respect 
to any of the matters in this List.” En- 
try 46 of List III relates to jurisdiction 
and powers of all courts, except 
the Supreme Court, “with respect - to 
any of the matters in this Li A 
reference may: also be made in passing 
to Art, 323B to which Shri Ram Jeth- 
malani drew our attention, which pro~ 
vides. that the appropriate Legislature 
may, by law, provide for the adjudica- 
tich or trial by tribunals of any Œs- 
putes, comiplaints; or offences "with. res< 


pect to all or. any of the matters speci- | 


fied in Cl. (2). with respect to which such 


Legislature has power to make “laws,” 


Entry 77 of List I ‘stands out in its 
uniqueness amongst cognate entries in the 
legislative Lists by its wide and unquali- 
fied language. The field of legislation 
covered by it is not circumscribed by 
the qualification, “with respect to any of 
the matters in this List”, that is, List I. 
This contrast emphasises that the. power 
of the Parliament to legislate with res- 
pect to-a matter contained in Entry 77, 
which, in the instant case, is ‘“jurisdic~ 
tion and powers of the Supreme Court” 
can be exercised without reference - to 
any of the matters contained in List I 
or in any other List, There can be no 
justification, to revert to the argument 
already disposed of by us, for curtailing 
the amplitude of the Parliament’s power 
in relation to the subject-matter of En- 
try 77 by reason of anything contained 
in Chap, IV, Part V. 


52. The problem is of a twin variety 
and has two interlaced facets, If there 
is power in the Parliament to establish a 
new court, ‘as undoubtedly there is by 
virtue of Art. 246 (2) read with Entry 
11A of List III, it would be strange 
that the Parliament should not possess 
the wholesome power to provide for an 
appeal to the Supreme Court from the 
decision of that Court, Loopholes and 
lacunae can conceivably exist in any law 
or Constitution but, as pointed out by 
us above, our Constitution has not only 
provided for the power to create new 
Courts but, it has taken care to confer 
upon the Parliament the power to pro- 
vide that an appeal shall lie from the 
decision of such court directly to 
Supreme Court, In the exercise of its 
power to establish a new Court, Parlia- 
ment may by reasons of exigency con- 
sider it necessary to create a Court 
which does not conform to an establish- 
ed pattern in the hierarchy of existing 
courts. The status of the newly creat- 
ed Court may be such by reason of its 
composition or the nature of matters 
which may come before it that an ap- 


peal can justly be provided from its 
judgments and orders ‘to the Supreme 
Court only. That explains the justifica- 


tion for the amplitude of the legislative 
field covered’ by entry 77, List I 

53.. It must follow as a logical corol- 
lary that Parliament also’ possesses the 
legislative ‘competence to provide by 
clause 6 of the Bill that if at the date 
of. the declaration in respect of any of- 
fence, an „appeal or revision against any} 
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judgment or order in a prosecution in 
respect of such offence is pending in 
any court of appeal or revision, the 
same shall stand transferred to the 
Supreme Court, The provision ' con- 
tained in cl, 6 falls squarely within the 
field of legislation delineated by entry 
TI of List I. The subject matter of 
clause 6 is the jurisdiction and powers 
of the Supreme Court, Entry 2 of List 
Itt, “Criminal procedure, including all 
matters included in the Code of Crimi- 
nal Procedure at the commencement of 
this Constitution” will also take care of 
clause 6. Indeed that entry, giving to 
xt the widest possible meaning, may 
even support the provision in Cl, 10 (1). 


54.. In view of our conclusion that 
_ Parliament has the legislative compet- 

ence to enact Cls, 6 & 10 (1) of the Bill, 
it is unnecessary to consider the argu- 
ment of the learned Solicitor General 
that, everything else failing, Parliament 
would have the competence to legisla- 
late upon the jurisdiction and powers 
of the Supreme Court by virtue of Arti- 
cle 248 (1) read with entry 97 of List 
I The residuary power of legislation 
.can be resorted to only if any parti- 
cular matter, on which it is proposed to 
legislate, is not enumerated in the 
Concurrent or State List. 


55. To sum up, we are of the opinion 
that Cis. 2, 6 and 10 (1) of the “Bill are 
within the legislative competence of the 
Parliament. That is to say, Parliament 
has the competence to provide for the 
creation of Special Courts as Cl, 2 of the 
Bill provides, to empower the Supreme 
Court to dispose of pending appeals and 
` [revisions as provided for by Clause 6 of 
_|the Bill and to confer jurisdiction on the 
Supreme Court by providing, as is done 
by CI. 10 (1) that an appeal shall lie as 
of right from any judgment or order of 

a Special Court to the Supreme Court 
both on fact and on law. 


56. Though the Parliament’s legisla- 
tive competence to create Special Courts, 
for the purpose in the instant case, of 
trying criminal cases, cannot be denied 
for reasons set out. above, it is necessary 
to advert. to an offshoot , of the’ argument 
to the effect that, in any event, Parlia- 
ment has no power to create a court 
outside the hierarchy of Courts recogniz~< 
ed by the Constitution, It was suggest- 
ed during the course of arguments on 
the question of legislative’ competence 
that the Constitution contains a. complete 
code of judicial system which provides 








‘for a hierarchy of Courts, it 
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for the Supreme Court at the apex and 
for the High Courts, the District Courts 
and subordinate courts next in order of 
priority. Article 124 provides that there 
shall be a Supreme Court of India, Arti- 
cle. 214 that there shall. be a. High 
Court for each State, Art; 231. (1) that 
Parliament may by law establish a com- 
mon, High Court for two or more States 
or for two or more States and a union 
territory while Chap. VI of Part VI of 
the Constitution provides by Arts, 233 
and 234, for the District Courts and 
courts subordinate thereto, To complete 
the picture, Art, 236 (a) defines a “dis- 
trict judge” to include the judge of a 
city civil court, additional district judge, 
joint district judge, assistant district 
judge, chief judge of a small cause court 
chief presidency Magistrate, additional 
chief - presidency Magistrate, sessions 
judge, additional sessions judge and as- 
sistant sessions judge. Finally, Art, 237 
empowers the Governor to apply the 
provisions of Chap, VI and any rules 
made thereunder to any class or classes 
of Magistrates, The Constitution having 
provided so completely, and copiously 
is urged 
that it is- impermissible to the Parlia- 
ment to create a court or a class of 
courts which does not fall within or fit 
in that scheme, An important limb of 
this ` argument which requires serious 
consideration is that the creation of a 
trial court which is not Subject to the 
control. and superintendence of the High 
Court is detrimental to the constitutional 
concept of judicial independence, parti- 
cularly when the Bill . empowers the 
Central Government by CI. 5 to desig- 
nate the Special Court in which a pro- 
secution shall be instituted or to which 
a pending: prosecution shall be transfer- 
red, ; 


57. We are unable to accept this’ 
argument, What is important in.. the 
first place is to inquire whther the Par- 
liament has, legislative competence to 
create Special Courts, If it has, the 


next question is whether there is any- 


thing in the Constitution which limits 
that power to the setting up of yet an- 
other Court of the same kind and desig- 
nation provided for in the Constitution’s 
hierarchical system of courts, We see 
nothing in the Constitution which will 
justify the imposition of such a limita- 
tion ‘on the Parliament’s power to create 
Special Courts. Indeed, the argument 
partakes of the same character as ths 
one that no greater or different - powers 
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can be conferred on the Supreme Court 
than are to be found or provided for in 
Chap, IV, Part V of the Constituticn. 
The implications of the Constitution 
ought not to be stretched so far aad 
wide as to negate the exercise of powers 
which have been expressly and advisel- 
ly conferred on the Parliament, Tre 
words of Entry 11A of the Concurrent 
List which relates to “administration of 
justice; constitution and organisation of 
all courts, except the Supreme Corrt 
and the High Courts” ‘are  sufficien ly 
wide in their amplitude to enable the 
Parliament not merely to set up Cou-ts 
of the same kind and designation as ra 
referred to’ in the provisions noticed 
above but to constitute and organize, 
that is to say, create new or Spec.al 
Courts, subject ‘to the limitation men- 
tioned in the entry as regards the Sup- 
reme Court and the High Courts, 


58. It is true that the Special Courts 
ereated by the Bill will not have the 
constitutional status which High Cou-ts 
have because such courts are not High 
Courts as envisaged by the Constitutien. 
Indeed, there can but be one Hh 
Court only for each State, though two 
or more States or two or more Stazes 
and a union territory can have a com- 
mon High Court, It is also true to say 
that the Special Courts’ are not Distmict 
Courts within the meaning of Art, 235, 
with the result that the. control orer 
them will not be vested in any High 
Court, But we do not accept that by 
reason of these considerations, the crea- 
tion of Special Courts is calculated to 
damage or destroy the constitutional 
safeguards of judicial. independence, Cur 
reasons for this view will become cleaver 
after we deal with the questions arising 
under Arts. 14 and 21. but suffice it. to 
say at this stage that the provision in, 
Cl, 10 (1) of the Bill for an appeal to 
the Supreme Court from every judgment 
and order of a Special Court and ha 
provision for transfer of a case frem 
one Special Court to another (which “he 
Bill does not contain but without whith, 
as we will show, the Bill will be invakd) 
are or will be enough to ensure the -n- 
dependence of Special Courts, Coup-ed 
with that will -be the consideration, as 
we will in course of our judgment pant 
out that only sitting judges of the. High 
Courts shall have to be appointed. to 
the Special Courts, A sitting judge of 
the High Court, though appointed to “he 

‘Special Court, will carry with him àis 
constitutional status, rights, privileges 


and obligations, There is no reason ic 
apprehend that the’ mere -change of 
venue will- affect his sense of indepen- 
dence or lay him open to the influence 
of the executive. One may also not be 
unmindful of the benign presence of 
Art, 226 of the Constitution which may 
in appropriate cases be invoked to 
ensure justice, ie 

59. Equally important as the Parlia- 
ment’s législative competence to enact 
these provisions and of greater social 
significance is the question whether the 
Bill violates the guarantee of equality 
contained in Art, 14 of the Constitution. 
That article provides: i 


The State shall not deny to any per- 
son equality before the law or the equal 
protection of the laws within the terri~ 
tory of India, ; 


` 60. Several objections, from sublime 
to ‘not ‘so-sublime, have been taken 
against the provisions of the Bill in the 
context of Art. 14, But, broadly, that 
challenge is directed against the validity 
of the classification which the Bill makes 
and the lack of relationship between the 
basis of that. classification and the ob- 
ject of the Bill, The Bill, it is further 
contended, creates administrative tribu- 
nals for trying offences which is against 
the basic tenet of the guarantee of equa- 
lity. The Bill leaves it open to the exe- 
cutive to discriminate between persons 
situated similarly by picking and chcos- 
ing some of them for being tried by the 
Special Courts, leaving others to be tried 
by the regular hierarchy of courts, Tha 
procedure prescribed by the Bill for 
trial before the Special Courts is alleg- 
ed to be onerous in comparison with the 
procedure which ordinary courts general- 
ly adopt, subjecting thereby a class of 
persons, left to be chosen by the execu< 
tive with an evil eye, to hostile and un- 
favourable treatment. The Bill, it is 
contended, furnishes no guidance for 
making the declaration under Sec, 4 (1) 
for deciding who and for what reasons 
should be sent up for trial to the Epe- 
cial Courts and such guidelines as it 
purports to lay down are vague and in- 
definite. 


$L These arguments are met by the 
learned Attorney General,- the learned 
Solicitor General, the various Advocates 
General and Shri Ram Jethmalani by 
pointing out that the Bill is not by any 
manner an instance of class legislation; 
that.it provides for making a classifica- 
tion with reference to the nature of the 
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. Offences, the public position occupied by 
the offenders and the extraordinary pe- 
. riod during which the offences are al- 
leged to have been committed; that the 
. provisions of the Bill and the recitals 
of the preamble provide sufficient and 
definite guidance for making the requi- 


site declaration for deciding who should . 


be sent up for trial 
Courts; that, in the context, the Bill 
does not vest arbitrary or uncanalised 
power in the Government to pick and 
choose persons for being tried by Spe- 
‘ cial Courts; that the procedure prescrib- 
ed by .the Bill for trial before the Spe- 
cial Courts, far from being more oner- 
ous than the ordinary procedure, is in 
certain important respects more benefi- 
cial to the accused; and since, in any 
event, the procedure of the Special 
Courts is not more onerous than the 
ordinary procedure, the provisions of the 
Bill involve no discrimination violative 
of Art. 14, in aut 


to the Special 


_ 62. A brief re’sume’.of the decisions 
of this court bearing on laws which pro- 
vided for the creation of special courts 
will facilitate a clearer perception of 
the true position and a better apprecia~ 
tion of the points for and against the 
Bill, The written brief of the Union 
Government contains a pithy account of 
Special Courts, from which it would ap- 
pear that such courts were set up dur- 
ing the British regime on a number of 
occasions, more especially under what 
may broadly be termed as Security laws 
like the Rowlatt Act, 1919, the Bengal 
Provincial Law (Amendment) Act, 1925, 
the Sholapur Martial Law Ordinance 
1930, the Bengal Criminal Law (Amend- 
ment) Acts, 1930 and 1932, the Bihar 
Maintenance of Public Order. Act, the 
Bombay Public Safety Measures Act, 
1947, the C. P. and Berar Puhlic Safety 
Act and the U. P, Maintenance of Pub- 
lic Order Act. These laws were draco- 
nian in nature and were characterised 
by a denial of the substance of a fair 
trial to those who had the misfortune to 
fall within the sweep of the truncated 
procedure prescribed by them. They 
provided a summary procedure for de- 
privation of.the right to life and liberty 
without affording to the aggrieved per- 
son the opportunity to carry an appeal 
to the High Court for a dispassionate 
examination of his contentions, Special 
Courts were set. up under these laws 


mostly to suppress the freedom move- - 
ane as ‘and Asgarali. Nazarali Singaporawalla vw. 


ment in India. ‘They. were not set up 
purportedly. to save a democracy .in pe- 


` 1952 SC 123); 
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ril. Therefore, they inevitably, acquired. 
a sinister significance, and odour... . 


63. After the advent of independence 
and the enactment of our Constitution, 
Special Courts were set up ‘under vari- 
ous laws to deal with threats to public 
order and to prevent corruption amongst 
public servants, In the years following 
upon the inauguration of the Constitu- 
tion in 1950, this Court had to consider 
the validity of laws under which vari- 
ous State Governments were empowered 
by the State Legislatures to set up Spe- 
cial Courts. for the trial of such offences 
or classes of offences or cases or classes 
of cases as the State Governments may 
by general or special order in writing 
direct. The earliest case, after the Consti- 
tution came into force, which refers to 
the setting up of Special Tribunals is 
Janardhan Reddy v. State of Hyderabad 
1951 SCR 344: (AIR 1951 SC 217) in 
which the Military Governor of Hydera~- 
bad, by virtue of the powers delegated 
to him by the Nizam, constituted Special 
Tribunals which consisted of three mem- 
bers appointed by him for trying offen- 
ces referred to. them by the Governor 
by a general or special order, But the 
decision in that case turned on the ques- 
tion whether the judgment of the Hyde- 
rabad High Court which was pronounc- 
ed before Jan, 26, 1950 and which. had 
acquired a finality could be reopened 
before the Supreme Court under -the 
provisions of the Constitution. That ques- 
tion was answered in the negative and 
no argument arose or was made regard- 
ing the violation of Art, 14, 


64. The contention that the . special 
procedure prescribed. for trial before 
Special Courts violated the gurantee of 
equality conferred by Art. 14 was rais- 
ed specifically and. was. considered by 
this Court in State of West Bengal v- 
Anwar Ali Sarkar, 1952 SCR 284: (AIR 
1952 SC 75); Kathi Raning Rawat v. 
State of Saurashtra, 1952 SCR 435.:-(AIR 
Lachmandas Kewalram 
Ahuja. v. State of Bombay, 1952. -SCR 
710: (ATR 1952 SC 235); Syed. Qasim 
Razvi. v.. State of Hyderabad, 1953 SCR 
589 : (ATR 1953 SC 156);. Habeeb.Moham- 
med v. State of Hyderabad, 1953 SCR 
661: (AIR 1953 SC 287); Rao Shiv Baha- 
dur Singh v. State of Vindhya Pradesh, 
1953 SCR 1188: (AIR 1953 SC 394); Ke- 
dar. Nath Bajoria v. State of West Ben- 
gal, 1954 SCR 30: (AIR 1953. SC 404) 


‘The. State of. Bombay, „1957. SCR 678 : 


t% 
? 
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„held tobe discriminatory, about 


(AIR '1957°SC 503). : The procedure pre- 
scribed’ by’ the’ various laws: in ‘these 
cases was,. almost. without exception, 
which 
no serious dispute could reasonably be 
raised. “Since the special procedure was 
more harsh and onerous than the srdi- 
nary procedure prescribed for the trial 
of. offences, the further question which 


` this Court was required to consider was 


whether the classification permissible un- 
der the particular laws was valid, If 
the classification was valid, persons who 
were grouped together and who were 
distinguished. from others who were left 
out of the group on an intelligible dif- 
ferentia could legitimately be tried sy a 
different procedure, even if it was more 
onérous, provided the differentia had a 
rational relation to the object sought 
to be achieved by the statute in cues- 
tion. 


65. In Anwar Ali Sarkar, 1952 SCR 


°284: (AIR 1952. SC 75) it was held by 


the majority that S. 5 (1) of the. West 
Bengal Special Courts Act, 1950 was 
wholly void since it conferred arbitrary 
powers on the Government to classify 
offences or cases at its pleasure anë the 
Act did not lay down any «policy or 
guidelines for the exerrise by the ‘Zov- 
ernment of its discretion to classify 
cases or offences, It may be mentioned 
that the Act was a verbatim copy of the 
Ordinance which was framed before the 
Constitution had come into force ard as 
observed by Fazal Ali ` J. (page 3B of 
SCR): (At p. 84 of ATR): Art.. 14 could 
not have been present to the mind: of 
those who framed the Ordinance, As 
regards the reference in the preamble 
to the necessity for speedier trial o? of- 
fences, it was held that even if the 
words -of the preamble were read into 
S. 5 (1), the expression “speedier trial” 
was too vague, uncertain and _ elusive 
to afford a basis for rational classfica- 


tion. : Das J, held the section to be par- - 


tially: void in so far as it empowered 
the Government to direct “cases” as dis- 
tinguished from “classes of cases” to be 
tried by a Special Court.. According to 
the learned Judge, the provision for 
speedier trial of certain offences was 
the object of the Act. which was a dis- 
tinct thing from the. intelligible dfer- 


entia which had to be the basis for the. 


classification.: ‘The differentia and the 
object being different elements, the ob- 


‘ject by- itself could not be the basis for 
‘classification ‘of offences or cases, “Spee- 


dier trial” was indeed desirable in the 
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disposal of all cases or classes of offen- 
ees or classes‘of cases, Patanjali Sas- 
tri C, J. in his dissenting. judgment .up- 
held the validity of the entire section 
on the view that it was impossible to 
say that the State Government had. act- 
ed arbitrarily or with a discriminatory 
intention in referring the. cases to the 
Special Court since there were ' special 
features which marked off the particu- 
lar group of cases as requiring speedier 
disposal than was possible under the 
ordinary procedure, 


66. Kathi Raning Rawat (1952 SCR 
435 : AIR 1952 SC 123) was decided by 
the same’ bench as Anwar Ali Sarkar 
(AIR 1952 SC 75). The two cases were 
heard partly together but the former 
was adjourned to enable the State Gov: 
ernment to file an affidavit explaining 
the circumstances which led to the pass- 
ing of the particular Ordinance, Sec. 11 
of the Saurashtra State Public Safety 
Measures (Third Amendment) Ordinance, 
1949 which was impugned in Kathi 
Raning Rawat was similar to S. 5 (1) of 
the West Bengal Special Courts Act, 
1950. It referred to four distinct cate- 
gories, namely, “offences”, “classes of 
offences”, “cases” and “classes of cases” 
and empowered the State Government to 
direct any one or more of these catego- 
ries to be-tried by the Special Court 
constituted under the ordinance, It was 
held by the majority that the preamble 
to the Ordinance which referred to ‘the 
need.to provide for public safety, main- 
tenance of public order and the preser- 
vation of peace and tranquillity in the 
State of Saurashtra” together with the 
affidavit filed by the State Government 
explaining the — circumstances under 
which the impugned order was passed, 
afforded a basis for distinguishing the 
case from Anwar Ali Sarkar, since it 
was clear that the Government had suf- 
ficent guidance for classifying offences, 
classes of offences or classes of cases for 
being tried by: the Special Procedure. 
Therefore, according to the majority, 
Section 11 of the Ordinance in so. far as 
it authorised the State Government to 
direct offences, classes of offences or 
classes of cases to be tried by the Spe- 
cial Court was not violative of Art. 14 
and the notification which was issued 
‘under that part of the Ordinance was 
not: invalid or ultra vires. Mukherjea J. 
and Das J., who delivered two: out of 
the four majority judgments pointed out - 
the distinction between the ` notification . 
issued in:Anwar Ali ‘Sarkar and: that 
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issued in Kathi Raning Rawat (See 
pages 454-455 and p. 470) (of 1952 SCR): 
(at pp, 130, 185 of ATR 1952 SC). Where- 
as, the former was issued’ under that 
part of S, 5 (1) of the West Bengal 
Special Courts Act which authorized the 
State Government to direct particular 
“cases” to be tried by the Special Court, 
the latter was issued under that part of 
S, 11 of the Saurashtra Ordinance which 
authorized the State Government to` di~ 
rect “offences”, “classes of offences”, oF 
“classes of cases” to be tried by the 


a 


Special Court, — . 


67. In Lachmandas Ahuja (AIR 1952 
SC 235) a Bank dacoity case was refer- 
red for trial to a Special Judge by the 
Bombay Government under S, 12 of the 
Bombay Public Safety Measures Act, 
1947 which was precisely in the same 
terms as S, 5 (1) of the West Bengal Act 
and S. 11 of the Saurashtra Ordinance. 
The question was squarely covered by 


the ratio of the decisions in: Anwar Ali. 


Sarkar (AIR 1952 SC 75) and Kathi 
Raning Rawat (AIR 1952 SC 123) by the 
application of which the majority held 
that, on a parity of reasoning, S. 12 was 
unconstitutional to the extent to which 
it authorized the Government to direct 
particular “cases” to be tried by a Spe- 
cial Judge. Patanjali Sastri C, J, did 
not differ from the majority on this as- 
` pect of the matter. He held that, grant~ 
ing that the particular part of Sec, 12 
was discriminatory in view of the deci- 
sion in Anwar Ali Sarkar (AIR: 1952 
SC 123) the trial which had already 
started could not be vitiated by the Con- 
stitution coming into force subsequently. 
Indeed the learned Attorney General who 
appeared for the State of Bombay did 
not controvert the legal position regard~ 
ing the invalidity of the relevant part 
ef S, 12. . f 


68. In Syed Qasim Razvi (AIR 1953 
SC 156); Habeeb Mohammad (AIR 1953 
SC 287) and Rao Shiv Bhahadur Singh, 
(AIR 1953 SC 394) the trials had com- 
menced prior to the date when the 
Constitution came into force. It was 
held by the majority-in the first of 
these cases and by a unanimous Court 
in the other two, that Art, 13 of the 
Constitution had no retrospective effect, 
that a pre-Constitution law must ‘be 
held to be valid for all past transactions 
‘and: therefore. the Special Tribunal or 
Special Court had validly taken cogniz~ 
ance of the cases before them, What re- 
mained of the trial after the Constitu- 


ALR. 


tion came into force was held not to 
deviate from the normal standard in 
material respects so as to amount to a 
denial: of the equal protection of laws 
within the meaning of Art. 14, 


69. In Kedar Nath Bajoria (AIR 1953 
SC 404) the case of the appellants and 
two others was allotted by the ‘State 
Government to the Special Court which 
was constituted by the Government un- 
der S, 3 of the West Bengal Criminal 
Law Amendment. Act, 1949, The trial 
commenced on Jan, 3, 1950 and nine 
prosecution witnesses were examined in 
chief before January 26 when the Con- 
stitution: came into force, The order of 
conviction was recorded by the Special 
Court on Aug, 29, 1950 under Ss, 1208 
and 420 of the Penal Code and S, 5 (2) 
of the Prevention of Corruption Act; 
1947. The appellant’s contention that 
S. 4 of the Act under which the State 
Govt. had allotted their case to the Spe~ 
cial Court violated Art. 14 by the ap- 


_ plication of the ratio in Anwar Ali Sar- 


kar (AIR 1952 SC 75) was rejected by 
the majority, Bose J. dissenting, on the 
ground that having regard to the under- 
lying purpose and policy of the Act as 
disclosed by its title, preamble and its 
provisions, the classification of the of- 
fences for the trial of which the Special 
Court was set up and a special proce~ 
dure was laid down could not be said 
to be unreasonable or arbitrary. In com= 
ing to this conclusion the Court relied on 
what was described as “well known” 
that during the post-war period, several 
undertakings which ‘were established for 
distribution and control of essential sup<- 
plies gave special opportunities to un< 
scrupulous persons in public services, 
who were put in charge of such under~ 
takings, to enrich themselves by cor- 
rupt practices, Viewed against that 
background, the Court considered that 
offences ‘mentioned In the Schedule to 
the Act were common and widely pre~ 
valent during the: particular period and 
it was in order to place an. effective 
check upon those offences that the im- 
pugned legislation was thought neces- 
sary, Such a legislation, according to 
the majority, under which Special 
Courts were established to deal with 
special types of cases under a shortened 
and simplified procedure, was based on 
a perfectly intelligible principle of classi~ 
fication having a clear and reason- 
able relation to the object sought: to 
be attained. It was contended on behalf 
of the appellants that the Act conferred 
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an unfettered discretion on the State 
Government to choose any.. partieular 
case of an individual accused and send 
it for trial to the Special. Court, This 
argument was rejected on the ground 
that it was competent to the legisleture 
to leave it to an administrative attho- 
rity to apply a law selectively to per- 
sons or things within a defined group 
by indicating the underlying policy and 
purpose in accordance with which and 
in fulfilment of which the administra- 
tive authority was expected to 
the persons or. things to be brought 
within the operation of the law, The 
mere circumstance, according to the 
majority, that the State Government 
was not compellable to allot all cases 
of offences set out in the Schedule - to 
Special Judges but was vested with a 
discretion in the matter and ` could 
choose some cases only for trial before 
the Special Court did not offend against 
Art, 14, ; 


select 


70. In Asgarali Nazarali Singarora- 
walla (AIR 1957 SC 508) the Crinsinal 
Law Amendment Act, 1952 enacted by 
the Parliament came into force whilst 
the appellant along with others was be- 
ing tried before the Presidency Magis- 
trate, Bombay, for offences under. Sec- 
tion 161 read with S, 116, etc. of the 
Penal Code, The Act provided for the 
trial of offences of bribery and corrup- 
tion by the Special Judges and for the 
transfer of all pending trials to 
such Judges, The Presidency Magistrate 
continued the trial despite the passing 
of the Act and acquitted the appellants. 
It was held by this Court unanimously 
that the Act did not violate Article 14 
since the offences of bribery and corrup~ 
tion by public servants could . aporo< 
priately be classified in one group or 
category. The classification which was 
founded on an intelligible differentia was 
held to bear a rational relationship 
with the object of the Act which -was 
to provide for speedier trial of certain 
offences, An argument was pressed 
upon this Court which was based on 
the observations of Mahajan J. and Mu- 
kherjea J. in Anwar Ali Sarkar (2952 
SCR 284) at pp. 314 and 328 : (AIR, 1952 
SC 75) (at pp, 86, 91) respectively; that 
the speedier trial of offences could not 
afford a reasonable basis: for classifiica- 
tion, That argument apparently did not 
find favour with the Court which said 
(page 691) (of 1957 SCR): (at p. 503 of 
AIR 1957 SC) that the particular obser- 
vations of the learned Judges in Anwar 
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Ali Sarkar might. standing by themsel- 


. ves, lend support to the argument but 


the principle underlying those observa- 
tions was not held to be conclusive by 
this Court in Kedar Nath Bajoria (AIR 
1953 SC 404). 


71. This analysis will be incomplete 
without reference to a recent decision 
of this Court in Maganlal Chhagganlal 
(P) Ltd, v. Municipal Corporation of 
Greater Bombay, (1975) 1 SCR 1 : (AIR 
1974 SC 2009). In that case two paral- 
lel procedures, one under Chap, VA of 
the Bombay Municipal Corporation Act, 
1888 and the other under the Bombay 
Government Premises (Eviction) Act, 
1955, were available for eviction of per- 
sons from public premises. ‘The consti- 
tutional validity of the relevant provi- 
sions of the two Acts was challenged on 
the ground that they contravened Arti- 
cle 14, since the procedure prescribed 
by the two Acts was more drastic and 
prejudicial than the ordinary procedure 
of a civil suit and it was left to the 
arbitrary and unfettered discretion of 
the authorities to adopt such special 
procedure against some and the ordi- 
nary remedy of civil suit against others. 
It .was held by this Court that where a 
statute providing for more drastic pro- 
cedure different from the ordinary pro- 
cedure covers.the whole field covered 
by the ordinary procedure without af- 
fording any guidelines as to the class of 
cases in which either procedure is to 
be resorted to, the statute will be hit 
by Art, 14. However, a provision for 
appeal could cure the defect and if 
from the preamble and the surrounding 
circumstances as well as the provisions of 
the statutes themselves, explained and 
amplified by affidavits, necessary guide- 
lines could be spelt out, the statute will 
not be hit by Art. 14. On the merits 
of the procedure prescribed by the two 
Acts it was held by- the Court that it 
was not so harsh or unconscionable as 
to justify the conclusion that a discri- 
mination would result if resort to them 
is had in some cases and to the ordinary 
procedure of civil courts in others, By 
a separate but concurring judgment two 
of us, namely, Bhagwati J. and V, R. 
Krishna. Iyer J. held that it was inevit- 
able that when a special procedure is 
prescribed for a defined class of per- 
sons, such as occupiers of municipal or 
government: premises, discretion which 
is guided and controlled by the under- 
lying policy and purpose of the legisla- 
tion has necessarily to be vested in the 
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administrative authority to select occu- 


ration of the special procedure, The 
learned Judges further observed that 
minor differences between the special 
procedure and the ordinary procedure is 
not sufficient for invoking the inhibition 
. of the equality clause and that it cannot 
be assumed that merely because one 
procedure provides the forum of a regu- 
lar court while the other provides for 
the forum of an administrative tribunal, 
the latter is necessarily more drastic 
and onerous than the former. Therefore, 
said the learned Judges, whenever a spe- 
cial machinery is devised by the legisla- 
ture entrusting the power of determina- 
tion of disputes to an authority set up 
by the legislature in substitution of re- 
gular courts of law, one should not react 
adversely against the establishment of 
such an authority merely because of a 
certain predilection for the prevailing 
system of administration of justice by 
courts of law, In the context of the need 
for speedy and expeditious recovery of 
public premises for utilisation for im- 
portant public uses, where dilatoriness 
of the procedure may defeat the very 
object of recovery, the special proce- 
dure prescribed by the two Acts was 
held not to be really and substantially 
more drastic and prejudicial than the 
ordinary procedure of a civil court. The 
special procedure prescribed by the two 


Acts, it was observed, was not so ‘sub-. 


stantially ard qualitatively disparate as 
to attract the vice of. discrimination, 


72. There are numerous cases which 
deal with different facets of problems 
arising under Article 14 and which set 
out principles applicable to questions 
which commonly arise under that article. 
Among those may be mentioned the de- 
cisions in Budhan Choudhry v. State of 
Bihar, (1955) 1 SCR 1045: (ATR 1955 sc 
191); Ram Krishna Dalmia v. S. R. Ten- 
dolkar, 1959 SCR 279: (AIR 1958 SC 
538); C, I, Emden v, State of U, P., 1960- 
2 SCR 592: (AIR 1960 SC 548); Kang- 
shari Haldar v. State of, West Bengal, 
(1960) 2 SCR 646: (AIR 1960 SC 457); 
Jyoti Pershad v. Administrator for the 
Union Territory of Delhi, (1962) 2 SCR 
125: (AIR 1961 SC 1602) and State of 
Gujarat v. Shri Ambica Mills Ltd. Ah- 


medabad, (1974) 3 SCR 760: (AIR: 1974 


SC 1300). But, as observed by Mathew J. 

in the last mentioned case, we 
“it ‘would be an idle parade of familiar 

learning to ‘review the . multitudinous 


dmin: ; cases in which’ the constitutional” ássur- ` 
piers of municipal. or government pre- ` ; 
mises for bringing them within the ope-. 


ance of ‘equality before the law has been - 
applied.” ae Fa a aAa eT 
We have, therefore, confined our atten- 
tion to those cases only in which’ special ` 
tribunals or courts were- set ‘up or Spe- 
cial Judges were appointed ‘for trying 
offences or classes of offences or cases 
or classes of cases, The survey which we 
have made of those cases may be suffi- 


‘cient to give a fair idea of the principles 


which ought to be followed in determin- 
ing the validity of classification in such 
cases and the reasonableness of special 
procedure prescribed for the trial of of- 
fenders alleged to constitute a separate 
or distinct class, : 


73. As long back as in 1960, it was 
said by this Court in Kangshari Haldar 
that the propositions applicable to cases 
arising under Article 14 ‘have been re- 
peated so many times during the past 
few years that they now sound almost 
platitudinous’, What was considered to 
be platitudinous some 18 years ago has, 
in the natural course of events, become 
even more platitudinous today, especi- 
ally in view of the avalanche of cases 
which have flooded this Court, Many a 
learned Judge of this Court has said 
that it is not in the formulation of prin- 
ciples under Article 14 but in their ap- 
plication to concrete cases that difficul< 
ties generally arise. But, considering 
that we are sitting in a larger Bench 
than some which decided similar cases 
under Article 14, and in view of the pe- 
culiar importance of the questions aris- 
ing in this reference, though the ques- 
tions themselves are not without a pre- 
cedent, we propose, though undoubtedly’ 
at the cost of some repetition, to state 
the propositions which ‘emerge from the 
judgments of this Court in'so far as they 
are relevant to the decision of the points 
which arise for our consideration, Those 
propositions may be’ stated thus: 


1, The first part of Article 14, which 
was adopted from the Irish Constitution, 
is a declaration of equality of the civil 
rights of all- persons within the territo- 
ries. of India, It enshrines a basic princix 
ple of republicanism. The second part, 
which is a corollary of the first and . is 
based on the last clause of the first sec-. 
tion of the Fourteenth Amendment of 
the American’ Constitution,. enjoins. . that 
equal protection shall ‘be secured to all 
such persons in''the enjoyment of- their 
rights and: liberties without discrimina- 
tion or favouritism, It ‘is a. pledge. of 


< 


- the protection of.. equal laws, 


1979 
that is, 
laws that operate alike on. all persons 


under like circumstances. 
2. The State, in the exercise of ‘its 


' governmental. power, has of necessity to 


make laws operating differently on di- 


ferent groups or classes of persons with- © 


in its territory to attain particular erds 
in. giving effect to its policies, and it 
must possess for that purpose large pow- 
ers of distinguishing and classifying 
persons or things to be subjected to such 
laws. 

3. The constitutional command to the 
State to afford equal protection of its 
laws sets a goal not attainable by the 
invention and application of a precse 
formula, Therefore, classification need 
not be constituted by an exact or scien- 
tific exclusion or inclusion of persons or 
things, The Courts.should not insist on 
delusive exactness or apply doctrinaire 
tests for determining the validity of clas- 
sification in any given case. Classifica- 
tion is justified if it is not palpably arvi- 
trary. 


‘4, The principle underlying the gua- 
rantee of Article 14 is not that the same 
rules of law should be applicable to all 
persons within the Indian territory or 
that the same remedies should be mede 
available to them irrespective of differ- 
ences of circumstances, It only means 
that all persons similarly circumstanced 
shall be treated alike both in privilezes 
conferred and liabilities imposed, Equal 
laws would have to be applied to all in 
the same situation, and there should be 
no discrimination between one person 
and another if as regards’ the subject- 
matter of the legislation their posit.on 
is substantially the same. 


5. By the process of classification, -he 
State has the power of determining who 
should be regarded as a class for par- 
poses of legislation and in relation to a 
law enacted on a particular subject. This 
power, no doubt, in some degree is lize- 
ly to ‘produce some inequality; but if a 
law deals with the liberties of a numer 
of ‘well-defined classes, it is not open to 
the charge of denial of equal protect.on 
on the ground that it has no application 
to other persons, Classification thus 
means segregation in classes which have 
a systematic relation, usually found. in 
common properties: and characteristics. 
It postulates a rational basis and does 
not mean’ herding -together of certain 
persons and’ classes: arbitrarily. ` 


:6. The law can make and: set apart he. 


ólasseśs-according to the needs and. exi- 
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gencies -of the society and as suggested 
by. experience, It can recognise even de- 


. gree of evil, but- the classification should 


never be arbitrary, artificial or evasive. 

7. The classification must not be arbi~ 
trary but must be rational, that is to say, . 
it must not only be based on some qua- 
lities or . characteristics which are to be 
found in all the persons grouped toge- 
ther and not in others who are left out. 
but those qualities or characteristics 
must have a reasonable relation to the 
object of the legislation. In order to pass 
the test, two conditions must be fulfilled, 
namely, (1) that the. classification must 


be founded on an intelligible differentia | l 


which distinguishes those that are group- 
ed together from others and (2) that that 
differentia must have a rational rela- 
tion to the object sought to be achieved 
by the Act. 


8. The differentia which is the basis of 
the classification and the object of the 
Act are distinct things and what is ne- 
cessary is that there must be a nexus 
between them. In short, while Article 14 
forbids. class discrimination by conferring 
privileges or imposing liabilities upon 
persons . arbitrarily selected out of a 
large number of other persons similarly 
Situated in relation to the privileges 
sought to be conferred or the liabilities 
proposed to be imposed, it does not for- 
bid classification for the purpose of legis~ 
lation, provided such classification is not 
arbitrary in the sense above mentioned. 

9, If the legislative policy is clear and 
definite and’ as an effective method of 
carrying out that policy a discretion is 
vested by the statute upon a body of 
administrators or officers to make selec- 
tive application of the law to certain 
classes or groups of persons, the statute 
itself cannot be condemned as a piece 
of discriminatory legislation. In such 
cases, the power given to the executive 
body would import a duty on it to 
classify the subject-matter of legislation 
in accordance with the objective indicat- 
ed in the statute. If the administrative 
body proceeds to classify persons or 
things on a basis which has no rational 
relation to the objective of the legisla- 
ture, its action can be annulled as of- 
fending against the equal protection 
clause. On the other hand, if the statute 
itself does not -disclose a definite policy 
or objective and it confers authority on 
another to make selection at its pleasure, 
the statute would be held on the face of 
it to. be discriminatory, irrespective of 
the -way in.which it is applied, 
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10.. Whether a law conferring discre- 
tionary powers on an administrative 


authority is constitutionally valid or not- 


should not be determined on the as- 
sumption that such authority will act in 
an arbitrary manner in. exercising the 
discretion committed to it. Abuse of 
power given by law does occur; but the 
validity- of the law cannot be contested 
because of such an apprehension. Dis- 
cretionary power is not necessarily . a 
discriminatory power, 


11. Classification necessarily implies 
the making of a distinction or discrimi- 
nation between persons classified and 
those who are not members of that class. 
It is the essence of a classification that 

upon the class are cast duties and bur- 

dens different from those resting upon 
the general public. Indeed, the very idea 
of classification is that of inequality, so 
that it goes without saying that the 
mere fact of inequality in no manner 
determines the matter. of constitutiona- 
lity. A 


12. Whether an enactment přoviamë 
for special procedure for the trial of 
certain offences is or is ‘not discrimina- 
tory and violative of Article 14 must be 
determined in each case as it arises, for, 
no general rule applicable to all cases 
can safely: be laid down. A practical as- 
Sessment of the operation of the law in 
the particular circumstances isr neces“ 
sary. 


13. A rule of procedure laid down by 
law comes as much within the purview 
of Article 14 as any rule of. substantive 
law and it is necessary that all litigants, 
who are similarly situated, are able to 
avail themselves of the same procedural 
rights for relief and for defence 
like protection and win discrimina~ 
tion. 


‘74, By the application of these tests, 
the conclusion is irresistible that the 
classification provided for by the Special 
Courts Bill is valid and no objection can 
be taken against it. Since the Bill pro- 
vides for trial before a Special Court of 
a class of offences and a class of offen- 
ders only, the primary question which 
arises for consideration is whether “the 
Bill postulates ‘a rational basis for clas~- 
sification or whether fhe classification 
envisaged by it is arbitrary and artifi- 
cial. By clause 5 of the Bill, only those 
offences can be tried by fhe Special 
Courts in respect of which the Central 
Government has made a declaration: un~- 
der clause 4 (1). That declaration can be 


with | 


A. L R- 


made by the Central Government only 
if it is of the opinion that there is prima 
facie evidence of the commission of an 
offence, during the period mentioned in 
the preamble, by a person who held a 
high public or political office in India 
and that, in accordance with the guide- 
linés contained in the preamble to the 
Bill, the said offence ought. to:be dealt 
with under the Act. The classification 
which Section 4 (1) thus makes is both 
of offénces and offenders, the . former 
in relation to the period mentioned in 
the preamble, that is to say, from Feb- 
ruary 27, 1975 until the expiry of the 
proclamation of emergency dated June 
25, 1975 and in relation to the objective 
mentioned in the sixth paragraph of the 
Preamble that it is imperative for the 
functioning of parliamentary democracy 
and the institutions created by or under 
the Constitution of India that the com- 
mission of such offences should be judi- 
cially determined with the utmost dis- 
patch; and the latter in relation to their) 
status, that is to say, in relation to the 
high public or political office held by 
them in India, It is only if both of these 
factors co-exist that the prosecution in 
respect of the offences committed by the 
particular offenders can be instituted in 
the Special Court.. 


75. The ‘promulgation of emergency 
is not and cannot be a matter of normal. 
occurrence in a nation’s life and indeed a 
proclamation of emergency cannot but be 
claimed to have been necessitated by 
an extraordinary situation. Article 352 
of the Constitution under which’ the 


emergency was declared in June, 1975 
occurs in Chapter XVIII called ‘Emerg- 


ency Provisions’, That article empowers 
the President to issue a proclamation if 
he is satisfied that a ‘grave emergency’ 
exists : whereby ‘the security of India or 
of any part of the territory thereof is 
threatened, whether by war or external 
aggression or internal disturbance, Un- 
der Article 358, while a proclamation of 
emergency is in operation, the State can 
make a law or take any executive action 
even if it violates the provisions of Arti- 
cle 19. That is a consequence which 
ensues ipso facto on the declaration of an 
emergency. The declaration of emerg-~ 
ency on June 25, 1975, was followed by 
an order passed by the President on 
June 27 under Article 359 suspending 
the enforcement: of the right to move 
any court for the enforcement of funda- 
mental rights conferred by Arts, 14, 21 
and 22 of the Constitution, 


1879 . 


76. During the period of emergency, 
several laws of far-reaching consequence 
were passed by the Parliament and 
various notifications and orders were 
issued by or under the authority of tie 
Central Government, affecting the rigkts 
and liberties of the people. They ar?: 
The Defence of India’ (Amendment) Act, 


1975; The Conservation of Foreign Ex- . 


change and Prevention of Smuggling 
Activities (Amendment) Act, 1975; The 
Maintenance of Internal Security (Am- 
endment) Act, 1975; The Election Laws 
(Amendment) Act, 1975; The Constitut:on 
(Thirty-eighth and Thirty-ninth Amerd- 
ment) Acts, 1975; The Maintenance of 
Internal Security (Amendment) Act, 
1976; The Maintenance of Internal £e 
curity (Second Amendment) Act, 1976; 
The Press Council (Repeal) . Act, 1978; 
The Prevention of Publication of Obj-c- 
tionable Matter Act, 1976; Parliamentary 
Proceedings (Protection of Publication) 
Repeal Act, 1976; The Constitut:on 
p(Forty-Second Amendment) Act, 1976; 
Eas Representation of the People (Am- 
endmént) Ordinance, 1977; The Dispued 
Elections (Prime Minister and Speaker) 
Ordinance, 1977; and, the Presidential 
and Vice-Presidential Elections (Amexd~ 
ment) Ordinance, 1977. After the decla- 
ration of emergency, various regulatery 
measures were taken with a view to im- 
posing press censorship, The orders end 
directions in that behalf are dated June 
26, July 5, July 6, July 13 and Aug 5, 
1975. On January 8, 1976, a Presidenvial 
Order was issued under Article 359 (1) 
suspending the right to move any court 
for the enforcement of the fundamertal 
rights conferred by Article 19 of che 
Constitution. These and other measures 
taken during the period of emergency 
have been summarised by one of us, 
Fazal Ali, J. in the State of Rajasthan 
v. Union of India, (1978) 1 SCR 1 at 
p. 118: (AIR 1977 SC 1361 at p. 1438) 
thus: ; : 


(1) A grave emergency was clamved 
in the whole country; 


(2) Civil liberties were withdrawn to 
a great extent; 


(3) Important fundamental 
the people were suspended; 

(4) Strict censorship on the press was 
placed; and 

(5) The judicial powers were crippled 
to a large extent. 
The third clause of the Preamble to the 
Bill contains a precise re-production of 
these five factors, 


rights of 
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77. On May 28, 1977, the Government 
of India, in its Ministry of Home Af- 
fairs, issued a Notification under Sec. 3 
of the Commissions of Inquiry Act, 1952 
appointing Shri J. C. Shah, a retired 
Chief Justice of the Supreme Court, as 
a Commission of Inquiry for enquiring 
into 

“several aspects of allegations of abuse 
of authority, excesses and malpractices 
committed and action taken or purport- 
ed to be taken in the wake of the Em- 
ergency proclaimed on the 25th June, 
1975 under Article 352 of the Const 
tion”. 


The Commission has submitted its re- 
port in two parts- dated March 11 and 
April 26, 1978, which contains its find- 
ings on what is generally called the 
‘excesses’ alleged to have been committed 
during the period of emergency by per- 
sons holding high public or political offi- 
ces in India and by others in association 
or collaboration with them or with their 
connivance. A few other Commissions 
were also appointed for the same pur- 
pose, The first recital of the preamble to 
the Bill refers to the reports rendered 
by these Commissions of Inquiry disclos- 
ing the existence of prima facie evidence 
of offences committed by persons who 
held high public or political offices in 
the country and others connected with 
them during the operation of the emerg- 
ency dated June 25, 1975 and the preced- 
ing period commencing on February 27, 
1975. 


78. We will deal with the relevance 
of the latter date in due course, but the 
facts and circumstances which we have 
narrated above leave no doubt that of- 
fences alleged to have been committed 
during the period of emergency consti- 
tute a class by themselves and so do 
the persons who are alleged to have uti- 
lised the high public or political offices 
held by them as a cover or opportunity 
for the purpose of committing those 
offences, We are not concerned with the 
truth or otherwise of the allegations, the 
narrow question before us being whe- 
ther, in the first instance, the classifica- 
tion is based on some qualities or cha- 
racteristics which are to be found in all 
the persons grouped together and not in 
others who are left out. The answer to 
that question can be one and one only, 
namely, that offences alleged to have 
been committed during the emergency 
by persons holding high public or poli- 
tical offices in India stand in a class 
apart, The cover of emergency, so it is 
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alleged; provided. a unique opportunity 
to the holders if. such offices to subvert 
the rule of law and perpetrate political 
crimes.on the society. Others ‘left out of 
that group had neither the means nor 
the opportunity te do so, since they 
lacked. the. authority which comes from 
official position. Thus, persons who are 
singled out by the Bill for trial before 
Special Courts possess common charac- 
teristics and those who fall outside that 
group do not possess them, 


79. This is not to say that ‘persons 
who fall outside the group cannot ever 
commit or might not ever have commit~ 
ted crimes of great magnitude by ex- 
ploiting their public offices. But those 
crimes, if at all, are of a basically dif- 
ferent kind and have generally a dif- 
ferent motivation. In the first place, no 
advantage can be taken of the suppres- 
sion of human freedoms when the em- 
ergency is not in operation, The sup- 
pression of people’s libarties facilitates 
easy commission of crimes. Public criti- 
cism is a potent deterrent to misbehavi- 


our and when that is suppressed, there. 


is no fear of detection. Secondly, crimes 
which are alleged to have been commit- 
ted during extraordinary periods like 
` the period of emergency are oblique in 
their design and selective in their ob- 
ject. They are generally designed to 
capture and perpetuate political power; 
and they are broadly directed against 
political opponents, The holder of a high 
public office who, in normal times, takes 
a bribe has no greater purpose in doing 
so than to enrich himself, That, un- 
questionably, deserves the highest con- 
demnation and there is no reason why 
such crimes should not also be tried 
speedily in the interest of public decency 
and morals. But those crimes are not 
woven out of the warp and woof of 
political motivations. Equal laws have to 
be applied to all in the _same situation 
and the legislature is free to recognise 
the degree of harm or evil, Parliamen- 
tary democracy will see its haleyon days 
in India when law will provide for, a 
speedy trial of all offenders who misuse 
the -public offices held by them, Purity 
in public life is a desired goal at all 
times and in all situations, emergency 
or no emergency. But, we cannot sit as 
a super legislature. and strike down the 
instant classification: on the ground of 
under-inclusion on the score that those 
others are left untouched, so long as 
` there is no violation of constitutional 


_ which the Bill seeks to achieve. 


- ALR 
restraints. In this context, it cannot “be 


‘over-emphasized that; 


“If the law presumably hits the. evil 
where it is most felt, it is not ‘to be 
overthrown because there are other. in- 
stances tọ which it might have been ap- 


plied, There is no ‘doctrinaire require- <“ 


ment that the legislation should be; 
couched in all embracing terms”, 
West Coast Hotel Company v. , Parrish), 
(1936) 300 US 379 at p. 400. 


80. The next point which must be 


(See S 


considered is whether the classification . 


bears a rational nexus with the object 
The 
object of the Bill is to ensure a speedy 
trial of the offences and offenders who, 
as we have pointed out, constitute a sin- 
gle and special class, The close relation- 
ship between the basis of the classifica- 
tion and the object of the Bill is clear 
from the very face of the Bill. As stat- 
ed in the 5th paragraph of the Bill’s 
preamble, ordinary criminal courts, due: 
to congestion of work, cannot reason-: 


ably be expected to bring the prosecu- 


tions contemplated by the 
speedy termination. The congestion in 
Courts, the mounting arrears and the 
easy and unconcerned dilatoriness which 
characterise the routine trials in our 
Courts are well known facts of con- 
temporary life. They are too glaring 
to permit of disputation. Seminars and 
symposiums are anxiously occupied in 
finding ways and means to solve what 
seems to be an intractable and frustrat- 
ing problem. The Bill, therefore, justi- 
fiably provides for a method whereby 
prosecutions falling within its scope 
may be terminated speedily. It is .-no 


Bill to a 


-answer that speedier trial is a universal 


requirement of every trial. 


81. The recital of the 6th paragraph 
of the preamble shows the true nexus 
between the basis of classification under 
clause 4 (1) and the object of the Bill. 
That paragraph ‘says that it is imperative 
for the functioning of the Parliamentary 


democracy and the institutions created 


by or under the Constitution of India 
that the commission of offences referred 
to in the preamble should be judicially 
determined with the utmost dispatch. If 
it be true, and we have to assume it to 
be true, that offences were committed 
by persons holding high public or poli- 
tical offices in India under cover of the 
declaration of ‘emergency and in the 
name: of democracy, there can be no 
doubt that the trial: of such persons 
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must be concluded with the utmost dis- 
patch in the interest of the functioning 
of democracy in our country and the in- 
stitutions created by our Constitution. 
Longer these trials will tarry, assuming 
the charges to be justified, greater wil 
be the impediments in fostering demo- 
jracy, which is. not a plant of easy 
-srowth, If prosecutions which the Bill 
envisages are allowed to have their nor- 
mal, leisurely span of anything betweem 
5 to 10 years, no fruitful purpose will 
be served by launching them. Speedy 
termination of prosecutions under th? 
Bill is the heart and soul of the Bill. 
82.: Thus, both the tests are fulfilled 
the instant case, namely, that (1) th2 
classification is founded on an intelligible 
differentia which distinguishes those 
which are grouped together. from others 
who are left out and (2) the said differ- 
entia has a rational relation with the 
- jobject sought to’ be achieved by the BiL, 
* ‘Namely, speedy termination of prosecu- 
“ns initiated in pursuance of the de- 
aration made under clause 4 (1) bas the 


‘ill, . 
ki 83. If the PE ERTA is valid and 
pits basis bears a reasonable relationship 







‘ean be entertained under Article 14 that 
the procedure prescribed by the Bill fer 


. the trial of offences which fall within - 


its terms is. harsher or. more onerous as 
compared with the procedure which 
governs ordinary trials. Classificaticn 
necessarily entails the subjection of 
those who fall within it to a different 
set of rules and procedure which mey 
conceivably be more  disadvantageows 
than the procedure which generally ap- 
plies to ordinary trials. In almost ail of 
‘the decisions bearing on the questicn 
which arise for our consideration ard 
which we have reviewed, the special pro- 
_ cedure prescribed by the -particular laws 
was distinctly and. indisputably moze 
onerous than the procedure which wou.d 
‘have otherwise governed the trials, Bit 
once a classification is upheld by the ap- 
plication of the dual test, subjection 10 
harsher treatment or disadvantageous 
procedure loses its relevance, the reason 
being that for the purposes of Art. #4, 
unequals cannot complain of unequal 
treatment. One of the propositions far- 
mulated by us in the course of our judz- 
ment namely, proposition No. 11 is to 
the effect that. 
“Classification necessarily implies dis- 
crimination between persons ` classifiad 
and those who ‘are not members of that 


1979 S. C./33 II G—8 


with the object of the Bill, no grievance. 


offence. ought to be dealt 
- the Act, the Central Government shall 
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class, It is the essence ofa classification 
that upon the class are cast duties and 
burdens different from those resting -up- 
on the general public, Indeed the very 


‘idea of classification is that of inequa- 


lity so that it goes without saying that 
the mere fact of inequality in no manner 
determines the matter of constitutiona- 
lity. ” 

It is, therefore, unnecessary to RTENE 
while we are on Article 14, the various 
points of difference between the proce- 
dure prescribed by the Bil and the 
ordinary procedure in order to find whe- 
ther the fomer is more disadvantageous 
than the latter. We will only add that 
some of the provisions of the Bill, to 
which we will presently turn, cast upon 


the accused arraigned before the Special ” 


Court certain disadvantages as compar- 
ed with the accused who are put up for 
trial before the ordinary courts, even as 
some other provisions give to them cer- 
tain advantages which are denied to 
others. 


84. It ought to be mentioned that on 
there is no scope for the argument in 
the instant case that the Bill leaves it 
to the arbitrary and uncanalised discre- 
tion of the Central Government to pick 
and choose persons for trial -before the 
Special Courts and leaves the rest to be 
tried by the ordinary procedure in the 
regular courts, Were it. so, it would 
have become necessary to examine, in 
the- context of Article 14, whether the 
procedure prescribed by. the Bill is 
more onerous than the procedure which 
governs ordinary trials. But under the 
Bill, the Government is left with no 
choice or alternative in the matter of 
forum of trial since, if the conditions of 
clause 4 (1) are satisfied, the prosecution 
has to be instituted in the Special Court. 


By that clause, if the Central Govern- 
-ment is of the 


opinion, that there is 
prima facie evidence of the commission 
of an offence during the period mention- 
ed in the preamble by a person .who 
held public or political office in India 
and that in accordance with the guide- 
lines contained in the preamble the said 
with under 





make a declaration to that effect in 


‘every case in which it is of the aforesaid _ 


opinion. Thus, formation of the requi- 
site ‘opinion casts on the Government an: . 
obligation to make the declaration in ` 
every. case,. without exception, in which ~ 
the opinior: is formed, Upon the. making =. 
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of the declaration, another consequence 
follows compulsively under 
That clause provides that on a declara- 
tion being made under clause 4 (1), for 
consideration in respect of the particular 
offence shall there(be) no scope for in- 
itiating prosecutions before an ordinary 
court in matters which fall within the 
scope of clause 4 (1), but clause 5 goes 
a step further and provides that even 
pending prosecutions in respect of the 
offences specified in clause 4 (1) shall 
stand transferred to the Special Court. 
Clause 6, which is an extension of the 
same concept, provides that if on the 
date of the declaration in respect of any 
offence, an appeal or revision against 
any judgment or order in a prosecution 
in respect of such offence, whether pend- 
ing or disposed of, is itself pending in 
any court.of appeal or revision, the same 
shall stand transferred for disposal to 
the Supreme Court. The Bill, in short, 
excludes the existence of two parallel 
jurisdictions in the same field and en~- 
sures effectively that all offences which 


fall within its scope shall be tried by - 


the Special Court only and by no ponies 
court or tribunal,. 


85. That leaves one more point for 
consideration for the purposes of Art, 14 
which, though last, is not the least in 
point of importance. That point pertains 
to the relevance of ‘the date mentioned 
in the preamble, namely, February 27, 
1975, The reasons constituting the justi~ 
fication for the Bill are contained in the 
eight paragraphs of its preamble, out 
of which paragraph one is relevant for 
the present purpose, It says that certain 
Commissions of Enquiry were appointed 
under the Commissions of Enquiry Act, 
1952 which had rendered reports dis- 
closing the existence of prima facie evi- 
dence of offences committed by persons 
who had held high public or political 
offices in the country and by others con- 
nected with the commission of such of- 
fences, during the operation of the Pro- 
clamation of Emergency dated 25th June, 
1975 “and during the preceding period 
commencing 27th February, 1975 when 
it became apparent that offenders were 
being screened by those whose duty it 
was to bring them to book.” 


86. While explaining this recital, it 
was urged by the learned Solicitor 
General and Shri Ram Jethmalani that 
a clear trend to protect excesses and 
illegalities became apparent on the par- 
ticular date, Reliance was placed in 


clause 5.. 


ALR. 


support of that contention on a pair of 
questions and answers exchanged on 
the floor of the House between a mem- 
ber of the Lok Sabha, and the then 
Prime Minister. According to the Lok 
Sabha Debates (5th Series, Vol, 48, page 
258, dated February 27, 1975), this is; 
what transpired between the two: 

“Shri Janeshwar Mishra (Allahabad): 

What about Maruti? 

Shrimati Indira Gandhi: There is no 
corruption in Maruti. Since ‘the Hon. 
Member has raised it, I can say that 
every question that has been asked has 
been replied to; nothing wrong has been 
done; no special favour should be, or 
has been, given because it is concerned 
with the Prime Minister’s son. 


What I was saying is that we are just 
as anxious as anybody else to remove 
corruption, I do not want to go into the 
details. I have eariler spoken about the 
stage by stage actions we have taken. 
I have said it in public meetings and I 
have discussed it with leaders, But to- 
day there seems to be a very selective 
type of campaign or accusation, Corrup- 
tion will not go in this way. If the real 
intention is to remove corruption, then 
it must be an honest way of dealing 
with it at every level......... 

Shri Shyamnandan Mishra: A certifi- 
cate of honesty should come from you? 

Shrimati Indira Gandhi: Not at all”, 


87. The claim that the tendency to 
protect the excesses and illegalities be- 
came apparent because of these answers 
or that the particular answers created 
a new awareness that offenders were be- 
ing screened by those whose duty it 
was to bring them to book is too naive 
for our acceptance, Even assuming that 
there is any credible basis for the same, 
the grouping together of persons . who 
are alleged to have committed offences 
during the period of emergency with 
other who are alleged to have engaged 
themselves in screening certain offen 
ders prior to the declaration of emerg- 
ency is tantamount to clubbing together, 
in the same class, persons who do not 
possess common qualities or character- 
istics, It is unquestionably reasonable 
for the legislature to think that the sup- 
pression of human liberties during the 
period of emergency furnished an oppor- 
tunity to persons holding high public 
or political offices to commit crimes of 
grave magnitude which were calculated 
to destroy democratic values. The pre~ 
mise that the suspension, especially, of 
preferred freedoms engenders callous 


e 


1979 


defiance of laws and the Constitution. is 
easy to understand. That is why offences 
alleged to have:been committed durinz 
the period of emergency can be treated 
as sui generis, The same cannot, - how~ 
ever be said of activities, even assum- 


ing that they are unlawful, which pres 


ceded the. declaration of emergency, 
Those doings were open to public crit 
cism and were ‘unprotected ‘by the vel 
of emergency. It is true .that one ougkt 
not to insist on abstract symmetry or 
delusive exactness in the matter of clas- 
sification. Therefore, . eschewing a doc- 
trinaire approach, one should test ‘th? 
validity of a classification by broad con- 
siderations, particularly when the charge 
is one of under-inclusiveness,:The Gov- 
ernment, as it is said, must be permit- 
ted a little free play in the joints since, 
there is no mathematical formula fer 
determining why those who are left ort 
of a class should not be included withia 
it, But persons possessing widely differ- 
ing characteristics, in the -context cf 
their situation in relation to the period 
of their activities, cannot by any res- 
sonable. criterion be herded in the same 
class. The ante-dating of the emergencr, 
as it were from June 25 to February 2”, 
1975 is wholly unscientific and proceecs 
from irrational considerations. arising 
out of a supposed discovery in the maz- 
ter of screening..of offenders. The inclu- 


sion of offences and offenders in relation 


to the period from February 27 to Jure 
25, 1975 in the same class as those 
whose alleged unlawful: activities ` cover- 
ed the period of emergency is too artif~ 
cial to be sustained, 


- While justifying. the extended 
Aa counsel drew our attenticn 
to certain findings of the Shah Commis- 
sion of Enquiry (Vol. I, item 8,-pp. 59 to 
64) on the alleged misuse of. power Ly 
the then Prime Minister prior to tka 
declaration of emergency. Those find- 
ings, according to us, are beside tke 
point for the present purpose, ‘The 
question before us is not whether any- 
one, high or low, committed any excess 
of power before the declaration of ens- 
ergency. The question is whether, those 
who are alleged to have committed oč- 
fences prior to the emergency: can ke 
put in the same class as persons wko 
are alleged to have committed offences 
during the period of emergency. . Ths 
answer to that question has to be in. the 
negative, 

89. We. are. accordingly of the view 
that the classification provided for by 
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the challenge of thaf article, 
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Cl. 4 (1) of the Bill is valid to the limit- 
ed extent to which the Central Govern- 
ment is empowered to make the decla- 
ration in. respect of offences alleged to 
have been committed during the period 
of .emergency, by. persons holding high 
public or political offices, The classifica- 
tion is invalid in so far as it covers of- 
fences committed by such persons be- 
tween February 27 and June 25, 1975. 
No declaration can therefore be made 
by the Central Government in regard 
to those offences and offenders under 
the present, classification, . 


90. That disposes of the question as 
regards the validity of the classification 


_ provided for by Cl, (4) (1) of the Bill. 


Those who are wrongly included in the 
classification can have nothing more to 
say because they cannot be tried by the 
Special Courts, As regards those who 
are rightly grouped together, we have. 
already indicated that since the classifi- 
cation is valid; it is unnecessary for the 
‘purposes of Art. 14 to consider whether 
the procedure prescribed by the Bill is 
more onerous than the ordinary proce- 
dure. That observation, it shall have 
been noticed, is expressly limited. to the 
purposes of "Art, 14, The. reason for so 
limiting it is that the assumption under- 
lying the judgment of the majority in 
A. K. Gopalan v, State of Madras, 1950 
SCR 88 : (ATR “1950 SC 27) that certain 
articles of the . Constitution exclusively 
deal with ‘specific matters no longer 
holds the field, A. K, Gopalan was in 
that respect expressly overruled by. tha 
majority in R. C. Cooper v, Union of 
India, (1970) 3 SCR 530, at p, 578: (AIR 
1970 SC 564 at p, 597) known generally 
as the Bank Nationalisation case, In 
Sambhu Nath Sarkar v, State of West 
Bengal, (1974) 1 SCR 1 : (AIR 1973 sc 
1425) it was held by a seven Judga 
Bench that the law of preventive deten- 
tion has to meet the challenge not only 
of Arts. 21 & 22 but also of Art, 19 (1) @), 
In Maneka Gandhi v. Union of India, 
(1978) 2 SCR 621: (AIR 1978 SC 597} 
it was observed by one. of us, Bhagwati, 
J. that the law must be now taken tobe 
well settled that Art. 21 does not ex- 
clude Art, 19 and that even if there is a 
law prescribing a procedure for depriv- 
ing a person. of personal liberty and 
there is consequently no infringement of 
the fundamental right conferred by 
Art, 21, such law,. in so far as it abrid= 
ges or "takes away. any fundamental 
right under Art, 19, would have to meet 
The view, 


w 
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which was accepted by the Majority, is 
that the rights dealt with in different 
articles contained in Part III of the Con- 
stitution do not represent separate streams 
of rights but are parts of an integrated 
constitutional scheme, It is thus beyond 
the pale of controversy now, that the 
various articles in part III of the Con- 
stitution cannot be treated as mutually 
exclusive, T 


91. Upon that view, it is not suffici- 
ent to say that since the classification is 
valid, it is not necessary to consider 
whether the procedure prescribed ` by 
the Bill is more onerous than the ordi- 
nary’ procedure. The onerousness of 
the special procedure would be irrelev- 


ant in considerations arising under Arti~. 


cle 14, for the reason that the classifica- 
tion is valid (to the extent indicated). 
But the Bill has got to meet the chal- 
lenge of other provisions of the Consti~ 
tution also, in so far as any particular 
provision is attracted. The theory that 
articles conferring fundamental rights 
are mutually exclusive and that any 
particular article in Part III constitutes 
-a self-contained Code having been dis~ 
carded, it becomes necessary to examin® 
whether the procedure prescribed by the 
. Bill is violative of any other provision 
of the Constitution, 


91A. Art, 21 is the only other pro~ 
vision of the Constitution which is ap- 
posite in this context, It provides that 
no person shall be deprived of his life 
or personal liberty èxcept according to 
the procedure established by law. In 
Maneka Gandhi v. Union of India, (1978) 
2 SCR 621 at p. 674: (AIR 1978 SC 597) 
it was held by the majority that the 
procedure contemplated by Art, 21 must 
be “right and just and fair and not 
arbitrary, fanciful or oppressive; other- 
wise, it would be no procedure at all 
and the requirement of Art. 21 would 
not be satisfied’, It is therefore impe- 
rative to examine whether the proce- 
dure prescribed by the Bill is just and 
fair or is in any respect arbitrary or 
oppressive, 


92.. An infinite variety of grievances 
has been made against the provisions of 
the Bill. Some of them are so unsub- 
stantial that we consider it unnecessary 
- to catalogue them, We will refer to a 


few of them only as a sample of the. 


many that were made; It is urged that 


a person put up for trial, before the — 


Special Court is denied the benefit of 


S, 439 of the Code of Criminal Proce- ` 


‘ed by the Bill. 


dure, under which a High Court or a: 
Court of Session may release. an accus- 
ed on bail; that it is permissible to -the 
Government under the provisions of the 
Bill to choose a situs of trial which is 
inconvenient to the accused, denying 
thereby to him the benefit of S. 177 of 
the Code; that the Bill virtually abo- 
lishes the court’s supervisory jurisdiction 
over the investigation conducted by the 
Police; that the’ accused is denied the 
right of trial before courts with limited 
powers of punishment; that the warrant 
procedure prescribed by the Bill for the 
trial of offences is, in the circumstan« 
ces, needlessly cumbersome; that there 
is no provision for confirming the sen- 
tence of death, if any is passed, by tha 
Special Court; that the Bill confers the 
right of appeal in every case, as much 
on the State as on the accused and 
thereby enlarges the rights of the State 
and imposes uncalled for burden on the 
accused; that whereas the Code of Cri- 
minal Procedure requires the State to 
obtain the leave of the court before fil- 
ing an appeal against an order of ac~ 
quittal, the Bill imposes no such pre- 
condition, and so on and so forth, 


93. We have given our anxious con= 
sideration to these and similar other 
grievances and apprehensions but we see 
no substance in them, except to the ex- | 
tent to be indicated later, By CL 9 of 


-the Bill, an accused put up for trial be- 


fore the Special Court has to be tried 
by the procedure prescribed by the 
Code for the trial of warrant cases be- 
fore a Magistrate, The trial, save as 
otherwise prescribed, has to be govern- 
ed by the said Code. In Syed Qasim . 
Razvi, 1953 SCR 589 at p. 600: (AIR 
1953 SC 156 at pp, 159, 160) it was held 
by this Court that the warrant procedure 
is in no sense prejudicial to the inter< 
est of an accused. As regards bail, it 
is open to the accused to ask for it and 
in appropriate cases, the Special Court 
would be justified in enlarging him on 
bail. As regards the situs of trial, it is 
unfair to make an assumption of mala 
fides and say that an inconvenient forum 
will be chosen. deliberately. Besides, - 
the provisions of Chap, XIII of the Code 
containing Ss, 177 to 189, which deal 


‘with "Jurisdiction of the criminal courts 


in Inquiries and Trials”, are not exclud« 
Those’ provisions will 
govern the question as to the situs of 
trial: -The grievance regarding absenca 
of provision for the confirmation of 


“death sentence is unreal because — under 
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‘Cl 10 (1), every: accused has a right oi 
appeal to this Court. There is no reascr 
‘to suppose that this right is in any 
sense narrower than the right of an ae- 
‘cused ‘to ask the High Court to examire 
the correctness of the death sentence 
imposed by the Sessions Court. In cc 
far as the other grievances are concern- 
ed, they are too trivial to justify the 
charge that the procedure prescribed Ly 
the Bill iscunjust or unfair. In fact. 
most of the other grievances in this 
category were made on behalf of the 
accused in Syed Qasim Razvi, 1953 SCE 
589 at p, 600: (AIR 1953 SC 156° x 
pages 159, 160) and Habeeb Mohamed 
1953 SCR 661 : (AIR 1953 SC 287) ba 
they were. rejected by this Court. Evert 
variation in procedure is not to be as- 
sumed to be unjust and indeed, as 03- 
served by this Court in Rao Shiv Baha- 
dur Singh (AIR 1953 SC 394) which was 
followed in Union of India v. Sukuma: 
Pyne, (1966) 2 SCR 34 at p. 38: (AJR 
1966 SC 1206 at p, 1209) a person ac 
cused of the commission of an offere 
has no vested right to. be tried by 4 
particular court or a particular proce 
dure except in so far as there is an7 
constitutional objection by way of ds 
crimination’ or the violation of any other 
fundamental right is involved. In Sanjay 
Gandhi v. Union of India,- AIR 1978 SC 
514 one of us, Krishna Iyer J., said tket 
no party to a criminal trial has a vest- 
ed right in slow motion justice. This 
has to be constantly kept in mind with 
out, of course, overlooking the constitu 
tional inhibitions, 


94. Though this is so, the provisions 
of the Bill appear to us to be unfair 
and unjust in three important respects. 
In the first place, there is no provision 
‘in the Bill for the transfer of cases fron 
one Special Court to another, The mar- 
ner in which a Judge conducts hims-H 
may disclose a bias, in which case the 
interest of justice would require ttet 
the trial of the case ought to be witt- 
drawn from him, There are other cases 
in: which a Judge may not in fact be 
biased and yet the accused may enter- 
tain a reasonable apprehension on «ec 
count. of attendant circumstances thet 
jhe will not get.a fair-trial: It is of the 
utmost, importance that justice must rct 
only be done but must be seen to ke 
done.. 'To compe]. an accused to subrt 
ito the jurisdiction of a Court which, ia 


fact, is. biased. or is reasonably ` appre- 
hended to be, biased is a violation of the- 
. fundamental principles of natural just.cs' 


and a denial of fair play. - There are yet 
other ‘cases in “which expediency or con~ 
venience may require the transfer of 
a case, even if no bias is involved. 
The absence of provision for transfer 
of trials in appropriate cases may un- 
dermine the very confidence of the 
people in the Special Courts as an in« 
stitution set up for dispensing justice, 


95. The second infirmity from which 
the procedural part of the Bill suffers 
is that by Cl. 7, Special Courts are to 
be presided over either by a sitting 
Judge of a High Court or. by a person 
who has held office as Judge of a High 
Court to be nominated by the Central 
Government in consultation with the 
Chief Justice of India, The provision 
for the appointment of a sitting High 
Court Judge as a Judge of the Special 
Court is open to no exception. In so far 
as the alternate source is concerned, we 
entertain the highest respect for retired 
Judges of High Courts and we are anxi~ 
ous that nothing said by us in our judg- 
ment should be construed as casting any 
aspersion on them as a class. Some of 
them have distinguished - themselves as 
lawyers once “again, some as members of 
administrative tribunals, and many of 
them are in demand in important walks 
of life, Unquestionably they occupy a 
position of honour and respect in society. 
But one cannot shut one’s eyes to the 
constitutional position that whereas by 
Art. 217, a sitting Judge of a High 
Court enjoys security of tenure until he 
attains a particular ‘age, the retired 
Judge will hold his office as a Judge of 
the Special Court during the pleasure of 
the Government. The pleasure doctrina 
is subversive of judicial independence. 


96. A retired Judge presiding over a 
Special Court, who displays strength and 
independence may be frowned upon by 
the Government and there is nothing to 
prevent it from terminating his appoint~ 
ment as and when it likes. It is said on) 
behalf of the Government that if the 
appointment has to be made in consul- 


tation with the Chief Justice of India, 


the termination of the appointment will 
also require similar consultation. Wa 
are not impressed by that submission. 
But, granting that the argument is va- 
lid, the process of consultation has its 
own limitations and they are quite well 
known. The obligation to consult may 
not necessarily act as a check ‘on’ an 


executive which is determined to re- . 
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Move an inconvenient incumbent. We 
are, therefore, of the opinion that CL 7 
of the Bill violates Art, 21 of the Con-= 
stitution to the extent that a person 
who has held office as a Judge of tha 
High Court can be appointed to preside 
over a Special Court, merely in consul- 
tation with the Chief Justice of India 

97. Yet another infirmity from which 
the procedure prescribed by the Bill 
suffers is that the only obligation 
which Cl. 7 imposes on the Central Gov- 
Jernment while nominating a person to 
preside over the Special Court is to 
consult the Chief Justice of India, This 
is not a proper place and it is to some 
extent embarrassing to dwell upon the 
pitfalls of the consultative process 
though, by hearsay, one may say that 
as a matter of convention, it is in the 
rarest of rare cases that the advice ten- 
dered by the Chief Justice of India is 
not accepted by the Government, Buf 
the right of an accused fo life and li- 
berty cannot be made to depend upon 
pious expressions . of hope, howsoever 
past experience may justify them, The 
assurance that conventions are seldom 
broken is a poor consolation fo an ac- 
cused whose life and honour are at 
stake, Indeed, one must look at, the 
matter not so much from the point of 
view of the Chief Justice of India, nor 
indeed from the point of view of the 
Government, as from the point of view 
of the accused and the expectations and 
sensitivities of the society, It is of the 
greatest importance that in the name of 
fair and unpolluted justice, the — proce- 
dure for appointing a Judge to the Spe- 
cial Court, who is to be nominated to 
try a special class of cases, should in- 
spire the confidence not only of the ac- 
cused but of the entire community, Ad- 
ministration of justice has a social di- 
mension and the society at. large has a 
stake in impartial and even-handed jus- 
tice. 

98. These, in our opinon, are fhe 
three procedural infirmities from which 
the Bill suffers and which: are violative 
of Art, 21 of the Constitution, in the 
sense that they make the procedure pre- 
_|scribed by the Bill unjust and unfair to 
the accused, x 

99. These points were highlighted 
during the course of the hearing of the 
reference, whereupon the learned Soli- 
citor General filed a statement in the 
Court to the following effect : f 

“1. That in the course of written sub- 
missions already filed, it has been con- 


tended on behalf of the Union of India 
that the procedure for trial envisaged 
in the Bill under Reference is more libex 
ral and ensures a fair trial, 

2, That the last recital in the Pre- 
amble to the Bill states that some pro- 
cedural changes were being made where- 
by avoidable delay is eliminated with- 
out interfering with the right to a fair 
' 8, That in the course of arguments, 
certain observations were made by this 
hon’ble Court indicating certain changes 
which might ensure fairer trial and in- 
spire greater confidence about the work 
ing of Special Courts, 

4, That in the light of the proceeds 
Ings in the Court, certain suggestions 
were communicated by the Solicitor 
General to the Government, . 


5. That after careful consideration, 
the Government accepts the suggestion 
that only a sitting Judge of the High 
Court would be appointed to preside 
over a Special Court and that the Gov- 
ernment also agrees that the appoint- 
ment will be made with the concurrenc? 
of the Chief Justice of India; 

6, That the Government also agrees to 
the suggestion that the Supreme Court 
will be specifically empowered to trans- 
fer a case from one Special Court to 
another notwithstanding any other provi- 
sion in the Bill, : 

7, That the Government of India hava 
authorised the Solicitor General to maka 
a statement to the Court on the abova 


lines, 
Sd/- S. N. Kacker 
Solicitor General of India 
f 2579-1978.” 


The learned Solicitor General assured us 
that the Government is committed to 
making appropriate changes in the Bill 
as mentioned in paras. 5 and 6 above, 
Though we appreciate the response of 
the Government, it has to be remember- 
ed that appropriate amendments shall 
have to be passed by the legislature, 
The assurance that such amendments 
will be proposed by the Government 
and the prospect that they may be pass- 
ed by the legislature cannot relieve us 
from discharging our duty to pronounca 
upon the Bill as it stands today. Se 
long as the Bill contains the three of- 
fending provisions which we have point- 
ed out above, the procedure will be 
violative of Art. 21, being unjust and 
unfair, The other objections are with- 
out any substance, particularly in view 
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of the fact that the trial is to be held 
by no less a person than a Judge of a 
High Court and there is a right of ap- 
peal to this Court; These two are the 
outstanding, nay, -the saving pofoguanis 
of the Bil, > +: 


100. There is`ohe more provision 9f 
the Bill to which we’ must refer whiie 
we are on this question, Sub-cl, (1) >f 
Cl. 4 provides for the making of the 
declaration by the Central Government 
while sub-cl, (2) provides that “Such 
declaration shall not be called in qus- 
tion in any court,” Though the opinion 
which. the Central Government has to 
form under Cl, 4 (1) is subjective, we 
Ihave no doubt that, despite the prori- 
sions of sub-cl. (2) it’ will be open. to 
judicial review at least within the 
mits indicated by this Court in’ Khudi« 
ram Das v. State of West Bengal, (1975) 2 
SCR 832 at p. 845 :- (AIR 1975 SC 550 
at p, 558).. It was observed in that ccsa 
by one of us, Bhagwati J., while speck~ 
ing for the Court, that in a Government 
of laws “there is nothing like unfetter~ 
ed discretion immure from judicial res 
viewability.” The opinion has to be 


_fformed by the Government, to say’ the 


least, rationally and in a bona fide men~ 
iner, 


101. There was some discussion .be~ 
fore us on the question as to whetker 
the opinion rendered by this Court in 
the exercise of its advisory jurisdictżon 
under Art, 143 (1) of the Constitution. is 
binding as law declared by this Court 
within the meaning of Art, 141 of the 
Constitution. The question may have to 
be considered more fully on a futere 





-occasion but we do ‘hope that the time 
which has been. spent in determining the - 


questions arising in this reference shall 
not have been spent in vain,’ In. the 
cases of Estate Duty Bill, 1944 FCR 317 
at pp. 320, 332, 341 : (AIR 1944 FC 73 
at pp, 74, 75, 79, 82); U. P, Legislat.va 
Assembly, (1965) 1 SCR 413 at pp. 446, 

7: (AIR 1965 SC 745 at pp, 762, 753) 
and St, Xaviers College, (1975) 1 SCR 73 
at pp, 201, 202: (AIR 1974 SC 1389 at 
pp. 1401, 1402) the view was expressed 
that advisory opinions do not have ~he 


binding force of law,.. In Attorney- 
General for Ontario v. Attorn2y- 
General for Canada (1912) AC 571 


at p. 589 it was even said by the Pr-vy’ 


Council that the opinions expressed by 
the Court in its advisory jurisdichon 
"will have no.more effect than the opin- 
ions of the law officers”, On the otrer 
hand, the High Court of Calcutta in 


lie 
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Ram Kishore Sen v, Union of India, AIR 
1965 Cal 282.and the High Court of 
Gujarat in Chhabildas Mehta v, Legis- 
lative Assembly, Gujarat State, (1970) 2 
Guj LR 729 have. taken the view that 
the .opinion rendered by the, Supreme 


“Court under Art. 143 is law declared by 


it within the meaning of Art, 141, In 
The Province of Madras-.v, Boddu Paid- 
anna &.Sons, 1942 FCR 90: (AIR 1942 


. FC 33) the : Federal Court discussed the 


opinion. rendered by it in the Central 
Provinces case, 1939 FCR 18 : (AIR 
1939 FC.1) in the same manner as one 
discusses a binding judgment, We are 
inclined to, the view that though it is 
always open to this Court to re-examine 
the question already decided by it and 
to overrule, if necessary, the view ear- 
lier taken by it, in so far as all other 
courts in the territory of India are con- 
cerned they ought to be bound by the; 
view expressed by this Court even in 
the exercise of its advisory jurisdiction 
under Art, 143 (1). of the. Constitution, 
We would also like to draw attention to 
the observations made by.Ray C, J., in 

St, Xaviers College (AIR 1974.SC 1389) 
that even if the opinion given in the 
exercise of advisory jurisdiction may 
not be binding, it is entitled to great 
weight, It would be strange that a de- 
cision given by this Court on a. ques- 
tion of law in a dispute between two 
private parties should be binding on all 
courts.in this country but the advisory 
opinion should bind no one at all, even 
if, as in the instant case, it is given 
after- issuing notice to all. interested 
parties, after hearing everyone .concern~ 
ed who. desired to be heard, and after a 
full consideration of the questions rais- 
ed in the.,reference, Almost everything 
that. could possibly be urged. in favour 
of and against the Bill was urged be- 
fore us and to think that our opinion is 
an exercise in futility is deeply frustrat~ 
ing, While saying this, we are not un- 
mindful of the view expressed by an 


eminent writer that although the advi- 


sory opinion given by the Supreme 
Court has high persuasive authority, it 
is not law declared by it within the 
meaning of Art, 141, (See Constitutional 
Law of India by H, M, Seervai, 2nd Edi- 
tion, Vol Il, page 1415, para 25,68), 


102. We have upheld the creation of 
Special Courts on the touchstone of the 
Constitution. We have also expressed 
the view that appointment of sitting 
Judges of the High Court to the Spe 
cial Courts, with the concurrence of the- 
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Chief Justice of India, will meet the re- 
‘quirement of Art. 21, But we cannot 
resist the observation, which was made 
during the course of arguments, that in- 
vesting the High Courts with jurisdic~ 
tion to try cases under the Bill may, in 
_ the circumstances, afford the best solu- 
tion from every point of view, The 
Chief Justices of High Courts will, in 
their discretion, assign and allocate par- 
ficular cases to Judges of their Courts, 
as they do in the normal routine of 
their functions, To avoid delays and to 
ensure. speedier trial, no other work 
may be assigned to the Judge nominated 
‘by the Chief Justice to try a case or 
eases under the Bill, This will obviate 
the nomination, by the Central Govern~ 
ment, of a particular Judge to try a 
particular case. Law is not the whole 
of life and the propriety of an action, 
though not for the Court to decide. 
ought to.be a matter of paramount con- 
sideration for those who desire to govern 
justly and fairly. Courts of justice 
cannot afford even to risk the charge 
of bias and-no Judge wants it to be said 
of him that he was specially nominated 
by the Government to try a particular 
individual, The community must re- 
tain its confidence in the judiciary, which 
has to decide not merely constitutional 
matters but a large variety of other 
matters in which law touches the life 
of common men at many points. AS 
said by Prof. Finer in ‘The Theory and 
Practice of Modern Government’ (pages 
151-152), “The multitude does not 
minutely discriminate, and when it mis- 
trusts for one thing it may mistrust for 
another, though the cases are poles 
asunder.” The deeply thoughtful obser- 
. vations made in this behalf by our learn- 
ed Brother, Shinghal J,, ought to receive 
the most careful consideration at the 
hands of the Government, 


103. In conclusion, our answer to the 
reference is as follows : 


(1) The Parliament has the legislative 
competence to create Special Courts and 
to provide that an appeal shall lie as 
of right from any judgment or order of 
a Special Court to the Supreme Court. 
Clauses 2 and 10 (1) of the Bill are, 
therefore, within the’ Parliament’s legis- 
lative competence; 


(2) The classification provided for in 
Cl. 4 (1) of the Bill is valid to the ex- 
tent to which the Central ‘Government is 
empowered to make a declaration in res- 
pect of offences alleged to have been 
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committed during the period of. Emer- 
gency by persons who held high public 
or political offices in India. Persons who 
are alleged to have committed offences 
prior to the declaration of Emergency 
cannot validly be grouped along ` with 
those who are alleged to have commit~ 
ted offences during the period of Emer- 
gency. It is, therefore, not competent 
to the Central Government to make a 
declaration under Cl. 4 (1) of the Bill 
in respect of persons who are: alleged to 
have committed offences between Fabru- 
ary 27, 1975 and June 25, 1975. 

(3). The procedure prescribed by the 
Bill for the trial of offences in. respect 
of which a declaration can be validly 
made by the Central Government under 
Cl. 4 (1) of the Bill is just and fair ex- 
cept in regard to the following matters: 

(a) the provision in Cl. 7 of the Bill, 
under which a retired Judge of the 
High Court can be appointed asa 
Judge of the Special Court; l 

(b) the provision in Clause 7, un- 
der which the appointment of a Judge 
to the Special Court can be made by the 
Central Government in consultation with 
but without the concurrence of the 
Chief Justice of India; and 


(c) the absence of a provision for 
transfer of a case from one Special 
Court to another, Í 


(4) The Bill is valid and constitutional 
in all other respects. í 


KRISHNA IYER, J:— 104. Not a notë 
of absonance but a stroke of emphasis 
is my main intent in appending this 
separate opinion confined to a few fun- 
damentals. It is fair to make clear ` at 
the outset that all the legal conclusions 
reached by the learned Chief, Justice ` 
command my concurrence but, on cer 
tain key issues, my ratiocination diver 
ges, sounding harsher and striking har- 
der, maybe. However, the final conflu<« 
ence and considerable consonance cut 
down my coverage. The price of unani- 
mity is not taciturnity where individual 
articulation may make distinctive cons 
tribution. i 


105. Right at the beginning, an ex- 
ordial enunciation of my socio-legal 
perspective which has a constitutional 
bearing may be set out. I lend judici~ 
ous assent to the broader policy of so- 
cial justice behind this Bill. As I read 
it, this measure is the embroyonic ex- 
pression of a necessitous legislative pro- 
ject, which, if full-fledged, will’ work a 
relentless break ‘through towards’ catch 
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ing, through the compulsive - criminal 


process; the higher inhabitants of Indian - 


public and political decks, who have, in 
-practice,. remained: ‘untouchable’ and 
‘unapproachable’ to the rule of law. 
‘Operation. Clean-Up’ is a ‘consummation 
devoutly to be wished’, although naive 
optimism cannot .obfuscate the obncxi« 
ous experience that laws made in ter- 
rorem against those who belong to the 
top power block prove in action to be 
paper tigers, The pathology of our p 1b« 
lic law, with its class slant, is that an 
unmincing ombudsman or sentinel on 
the- qui vive, with power to. act against 
those in power, now or before, and of 
fering legal access to the informed citi- 
zen to complain with immunity does not 
exist, despite all the bruited umbrage of 
political performers against peculations 
and perversions by higher echelons. Law 
is what law does, not what law says 
and the moral gap between word and 
deéd menaces people’s faith in life and 
law, And then, the tragedy — derno- 
cracy becomes a casualty. - 


106. The greatest trauma of ur 
times, for a developing country of ur- 
gent yet tantalising imperatives, is the 
dismal, yet die-hard, poverty . of the 
masses and the democratic, yet. graft- 
riven, way of life .of power-wielders. 
Together they blend to produce gross 
abuse geared to personal aggrandizement 
suppression of exposure and a host of 
other horrendous, yet hidden, crimes by 
the summit executives, pro tem, the 
para-political manipulators and the abet- 
ting bureaucrats. And the rule of “aw 
hangs limp or barks but never bites. An 
anonymous poet sardonically projected 
the social dimension of ue systemic de- 
ficiency 1 


“The law locks up both man nd 
woman who steals the goose from off 
the common,’ But lets the greater felon 
loose Who steals the common from. the 
goose,” 


107. The impact of ‘summit’ crimes 
in the ‘Third World setting is more ter- 
rible than the Watergate syndrome as 
perceptive social, scientists have unmesk- 
ed. Corruption and repression — mu- 
sins in such situations —- hijack develop- 
mental processes. And, in the long run, 
lagging national progress means ebbing 
peoples confidence in  constituticnal 
means to. social’ justice, And so,.to track 
down. and give short shrift to these 
heavy-weight criminaloids . who . often 
mislead the people -by . public mcral 
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classification, subject to the serious 
‘firmities from which it suffers as 
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weight-lifting and multi point manifes- 
toes is an urgent legislative mission par~ 
tially undertaken by the Bill under dis- 
cussion, To punish such super-offeriders 
in top positions, sealing off legalistic 
escape routes and dilatory strategies and 
bringing them to justice with high speed 
and early finality, is a desideratum 
voiced in vain by Commissions and 
Committees in the past and'is a dimen- 
sion of the dynamics ‘of the Rule of 
Law, This Bill, hopefully but partially, 
breaks new ground contrary to people’s 
resigned cynicism that all high-powered 
investigations, reports and recommenda~ 
tions end in legislative and . judicative 
futility, that all these valiant exercises 
are but sound and fury signifying noth- 
ing, that ‘business as usual’ is the signa- 
ture tune of public business, heretofore, 
here and hereafter, So this social jus- 
tice measure. has my broad . assent - in 
moral principle and in : constitutional 
Iri- 
the 
learned Chief Justice has tersely sketch- 
ed. Whether this remedy. will effective- 
ly cure the malady of criminal summitry 
is for the future to tell. 


` 108. All this serves as a backdrop. 
Let me-unfold in fuller argumentation 
my thesis that the Bill, good so far as 
it goes, is bad so far as it does not go— 
saved though by a pragmatic exception 
I will presently explain. Where the 
proposed law excludes the pre-and post- 
emergency crime-doers in the higher 
brackets and picks out only ‘Emergency’ 
offenders, its benign purpose - perhaps 
becomes a crypto cover-up of like cri- 
Minals before and after. An ‘ephemeral’ 
measure to meet a perennial menace is 
neither a logical step nor national ful~ 
filment, The classification, if I may 
anticipate my ‘conclusion, is on the 
brink of constitutional break-down at 
that point and becomes almost vulner- 
able to the attack of Art, 14. 


109. The Court’s advisory. opinion is 
sought, not on social policy but on con- 
stitutionality. Here, however, it is my 
very endorsement of the basic policy of 
the Bill, the apparent motive of the 
mover, the true principle of the mea- 
sure and the urgent relevancy of the 
legislation — swift, sure, yet fair jus- 
tice to apex offenders in public and po- 
litical life — that. compels me to be 
critical of a few provisions on grounds 
too basic to be slurred over. I start 
with the assumption that an Act of this 
nature, with the major changes. men- 
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tioned by the Chief Justice to avert col- 
lision with Art, 21 and with wider 
coverage to come to terms with Art, 14, 
is long overdue and, if passed into law 
and -enforced peremptorily, may partly 
salvage the sunken credibility of the 
general community in democracy-in~ac« 
tion, already demoralised, since Inde- 
pendence, by the perversion of power 
for oblique purposes as evidenced by 
periodical parliamentary debates and 
many Commission Reports still gathering 
dust, i 


110. To drive home my point, a lif- 
tle divagation is needed, Development, 
in a State which directs the economy, 
means public expenditure on an unpre- 
cedented scale for publie weal and this 


national necessity is sometimes covertly - 


converted into personal opportunity by 
people in lofty officas- vested with autho- 
rity for decision-making, The realistic 
rule of law must reckon with the perni= 
cious potential of guided missiles in the 
. hands of misguided men, especially when 
the victim is a ‘soft’ State, and must 
rise to meet the menace and : manacie 
the delinquent, be he ever so high, I 
have said enough to justify the conten- 
tion that these offenders perfectly fill 
the constitutional bill as a separate 
class which deserves speedy prosecution 
and final punishment by high judicial 
agencies if restoration of the slumping 
credence in the constitutional order and 
democratic development were to be sus- 
tained among the masses: in Third 
World countries, The Preamble to the 
' Bill is revelatory of this orienation and 
the mover of the Bill, Shri Ram Jeth- 
malani, appearing in person, indicated 
as much, i A 4 


111.. No erudite pedantry cen stand 
in the way of pragmatic grouping of 
high-placed office-holders separately, for 
purposes of high-speed . criminal action 
invested with early conclusiveness and 
inquired into by high-level courts. This 
differentia of the Bill rings irresistibly 
sound, And failure to- press forward 
such clean-up undertaking may be a 
blow to the rule of law and the rule of 
life and may deepen the crisis of demo- 
cracy among the millions — the men 
who make our nation— who today are 
largely disenchanted, So it is time, if 
peaceful transformation is the constitu- 
tional scheme, to begin by pre-emptive 
steps of quick and conclusive exposure 
and conviction of criminals in towers of 
power =-= a special class of economic of- 
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fenders with abettors from the Bure- 
aucracy and Big Business, as recent 
Commission Reports trendily portray 
and portent, Such is the simple, 
sociological substance of the classifi- 
catory descrimen which satisfies the 
egalitarian conscience of Art, 14, What 
better designs-engineering can there 
be than to make a quick example of 
master-criminals and tainted ` ceasars 
with public office as protective ‘mantle? 
The fundamental dynamics of public 
power — great trust and sure account« 
ability — rank high in a people-oriented 
scheme of the rule of law. 


112. I hold that in this generalised 
version, there is a reasonable classifica~ 
tion implicit in this legislation, but ven- 
ture further that it.is perilously near 
being under-inclusive and, therefore, 
unequal, For it is a truncated projection 
of a manifestly wider principle that 
exalted offenders shall be dealt with by 
the criminal law with emergent speed 
so that the common man may know that 
when public power is abused for private 
profit or personal revenge the rule of 
law shall rapidly run them down and 
restore the faith of the people in demo- 
cratic institutions through speedy justice 
according to law, It is in this sense that 
very important persons wielding large 
administrative powers shall, with quick 
despatch, be tried and punished, if guilty. 
Prompt trial and early punishment may 
be necessary in all criminal cases, But, 
raw realism suggests that in a decelerat~ 
ing situation of slow motion justice, with 
courts chocked by dockets, there is a 
special case for speedier trial and promp= 


ter punishment where the offender sits 
at the top of the administrative pyra- 
mid, Leizurely justice, years after the 


long-drawn-out commission proceedings, 
hardly carries conviction when man’s 
memories would have forgotten the grave 
crimes, if any, committed and men’s con~ 
fidence in the rule of law would have 
been wholly demolished by seeing the 
top brass continuing to hold such offices 
despite credible charges of gross crimes 
of misuse, The common people watch the 


‘fortunes of these favoured species ‘when 


they violaté the norms of the - criminal 
law and; if they are not punished forth- 
with, lose faith in the system itself, The 
cynicism about ‘equal justice under the 
law’ sours into ‘show me the man and 
J will show you the law’, The democra- 
tic system must ensure that the busi- 
ness of power — public power — shall 
not be doing business, 


1979 


113,, The social philosophy and philo- 
sophy of law. in this- area emphatically 
require that. offices: of public power, 
especially in a country of poverty, shall 
not be the workshop of personal gan 
The immediate correctional process is 
the court, not the once-in-a-few years 
ballot, Be you ever so high the law will 
watch you, catch you, convict you if 
guilty and that,’ swiftty but fairly, 


114. The crucial test is ‘All power is 
a trust’, its holders are ‘accountable ior 
its exercise’, for ‘from the people, end 
for the people,.all springs, and all must 
‘exist’, By this high and only standard 
the Bill must fail morally if it exemots 
non-emergency criminals about whom 
prior Commission Reports, now asleep in 
official pigeon holes, bear witness - end 
future Commission Reports (who knows? 
may, in time, testify. In this larger p2r- 
spective, Emergency is not a substan-ial 
differentia and the Bill nearly recog- 
nises this by ante-dating the operation 
to February 27, 1975 when there was no 
‘Emergency’. Why ante-date . if tne 
‘emergency’ was the critical criterion? . 


115. It is common knowledge that 
currently in our country criminal courts 
excel in slow-motion, The procedure -iš 
dilatory, the dockets are heavy, even the 
service of process is delayed and, still 
more exasperating, there are appeals 
upon appeals and revisions’ and super- 
visory jurisdictions, baffling and batik- 
ing speedy termination of prosecutions, 
not to speak of the contribution to- de- 
’ lay by the administration itself by meg- 
lect of the basic necessaries of the judi- 
cial process, Parliamentary and prev 
legislative exercises spread over several 
years hardly did anything for radical sim~. 
plification and streamlining of crimimal 
procedure and virtually re-enacted, with 
minor mutations, the vintage Code nsak- 
ing forensic flow too slow and liabl:. to 
hold-ups buit into the law. Courts’ are 
less to blame than the Code made- by 
Parliament for dawdling’ and Govern- 
ments are guilty uf denying or delaying 
basic amenities for the judiciary to func- 
tion smoothly. Justice is a Cinderalle in 
our scheme. Even so, leaving V.VIP. 
accused to be dealt with by the routine- 
ly procrastinating legal process is to 
surrender to interminable delays as an 
inevitable evil. Therefore, we should not 
be finical about absolute : proces: ual 
equality and must be. creative in irmo- 
vating procedures compelled by special 
situations, 
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‘ports. of a bunch of high-powered 
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116. But the idiom of Art. 14 is un- 
mistakable. The power status of the 
alleged criminal; the nature.of the alleg- 
ed crime vis-a-vis public confidence and 
the imperative need for speedy litiga- 
tive. finality, are the. telling factors, 
Every difference is not a differentia, 
‘Speedy trial’ of offences of a public 
nature ‘committed by persons who have 
held high public or political offices in 
the country and others connected with 
the commission, of such offences’ is tha 
heart of the matter. | 


117... Let us take a close took at tha 
‘emergency’, the vices it bred and the 
nexus they have to speedier justice, sub- 
stantial ~ enough to qualify for reason- 
able : sub-classification, Information 
flowing from the proceedings and re- 
judi- 
cial commissions shows that during thaf 
hushed spell, many suffered. shocking 
treatment. In the words of the Pre- 
amble, civil liberties were withdrawn 
to a great extent, important fundamen= 
tal rights' of the people were suspend- 
ed, strict ‘censorship on the Press was 
placed and judicial powers were curtail» 
ed to a large extent, 


118. Before proceeding further, the 
legislative and judicative frontiers must - 
be perceived . with perspicacity, as set 
out in Murthy Match Works etc. ete, v. 
The Asst. Collector of Central Excise, 
ete, (1974) 3 SCR 121 at p. 130: (AIR 
1974. SC 497 at pp. 503-504) 4 


“Every differentiation is not a discri- 
mination. But classification can be sus- 
tained only if it is founded on pertinent 
and real differences as distinguished 
from irrelevant and artificial ones, The 
constitutional .standard by which the suf- 
ficiency of the differentia which form a 
valid basis for classification may be mea- 
sured, has been repeatedly stated by the 
courts, If it rests on a difference , which 
bears a fair and. just relation to the ob- 
ject for which it is proposed, it is con- 
stitutional. To put it differently, the 
means must have nexus with the ends, 
Even so, a large latitude is allowed to 
the State for classification upon a rea- 
sonable basis and what is reasonable is 
a question of practical details and a 
variety of factors which the court will 
be. reluctant and perhaps ill-equipped 
to invéstigate, In this imperfect world 
perfection even in grouping is an am- 
bition hardly ever. accomplished. In this 
context, we have to remember the rela- 
tionship between the legislative and 


B24 S.C. [Prs, 118-122] In re, Special Courts Bill, 1978 (K, Iyer `J} ` ALR 


judicial departments of Government in 
the determination of the validity of 
classification...... .. A power to classify 
being extremely broad and based on di- 
verse considerations of executive ~ prag~ 
matism, the judicature cannot rush in 
where even the legislature warily 
treads.” 


The core question, -however, is what 
reasonable relation Emergency, as the 
basis of classification, has to the object 
of the legislation. 

118-A. This takes us to two telling as- 
pects which deserve careful examination, 
What are the special factors relied on 
‘for classification and what is the legisla~ 
tive goal and then — that gut issue —~ 
what is the correlation between the 
two? The integral yoga of means and 


ends is the essence of valid classifica~ 
tion, An excellent classification may not 
qualify for exemption from equality un- 
less it is yoked to the statutory goal, 
This is the weak link in the Bill, 


119. The Objects and Reasons are in~ 
-formative material guiding the court 
about the purpose of a legislation and 
the nexus of the differentia, if any, to 
the end in view. Nothing about Emerg~ 
ency period is adverted to there as a 
distinguishing mark, If at all, the clear 
clue is that all abuse of public autho- 
rity by exalted public men, whatever 
the time of commission, shall be punish- 
ed without the tedious deley which ordix 
narily defeats justice in the case of top 
echelons whose crimes affect the creden~ 
tials of democratic regimes, 


‘120. The Court in Mohammad Shujat 
Ali v. Union of India, (1975) 1 SCR 449 
at p. 477: (AIR 1974 SC 1631 at p. 1653) 
has explained the constitutional facet of 
classification: 

“This doctrine recognises that the 
legislature may classify for the purpose 
of legislation but requires that the clas- 
sification must be reasonable. It should 
ensure that persons or things similarly 
situated are all. similarly treated, The 
measure of reasonableness of a classifi- 
cation is the degree of its success in 
treating similarly those similarly situ- 
ated. . 

But the question is: what does this 
ambiguous and crucial phrase ‘similarly 
situated’ means? Where are we to look 
for the test of similarity of . situation 
which determines the reasonableness of 
a classification?’ The inescapable answer 
is that we must look beyond ‘the. classi~ 
fication to the purpose of the law. A 


‘reasonable classification is one which in- 
cludes all persons or things, similarly 
situated with respect to the purpose of 
the law.” 


121. After having stated the general 
proposition the Court struck a note of 
warning which is the main crux of the 
present controversy: Ibid at p, 478: (at 
pp. 1653, 1654 of AIR): 

“The fundamental guarantee is of 
equal protection of the laws and thae 
doctrine of classification is only a sub 
sidiary rule evolved by courts to give 
a practical content to that guarantee by 
accommodating it with the practical 
needs of the society and it should not ba 
allowed to submerge and drown the pre- 
cious guarantee of equality, The doc- 


. trine of classification should not be car- 


ried to a point where instead of being 
a useful servant, it becomes a dangerous 
master, for otherwise, as pointed out by 
Chandrachud, J. in State of Jammu & 
Kashmir v. Triloki Nath Khosa, (1974) 1 
SCC 19: (AIR 1974 SC 1) “the guarantee 
of equality will be submerged in class 
legislation masquerading as laws meant 
to govern well-marked classes charac- 
terised by different: and distinct attain< 
ments.” ...... That process would inevit~ 
ably end in substituting the doctrine of 
clasisfication for the doctrine of equal- 
ity: the fundamental right to equality 
before the law and equal protection of 
the laws may be replaced by the over- 
worked methodology of classification. 
Our approach to the equal protection 
clause must, therefore, be guided by the 
words of caution uttered by Krishna 
lyer, J. in State of Jammu & Kashmir 
v. Triloki Nath Khosa. “Mini-classifica- 
tions based on micro-distinctions are 
false to our egalitarian faith and only 
substantial and straightforward _classifi- 
cation plainly promoting relevant goals 
can have constitutional validity, To 
overdo classification is to undo equality.” 
(emphasis added) : 
122. Mathew, J., in State of Gujarat 
v. Shri Ambica Mills, Ahmedabad, (1974) 
3 SCR 760 at p. 782: (AIR 1974 SC .1300 
at pp. 1312, 1313) placed the same accen¥ 
from the angle of under-inclusion: 
“The equal protection of the laws iş 
a. pledge of the protection of equal laws, 
But laws may classify...... A reasonable 


classification is one which. includes all. 
who are similarly situated .and none 














‘who are not. The question is what does 


the phrase ‘similarly ` situated’ means? 


1m, 


‘The answer to the question is that we 


must look“beyond the classification to the , 


, purpose of the law. The purpose of a law 

may be either the elimination of a pub- 
lic mischief or the achievement of seme 
positive publie good, i 

A classification is idide when 
all who are included in the class are 
‘tainted with the mischief but there are 
others also tainted whom the classifica- 
tion does not include, In other words. a 
classification is bad as under-inclusive 
when a State. benefits or burdens per- 
sons in a manner that furthers a legiti~ 
mate purpose but does not confer the 
same benefit or place the same burden 
on others who are similarly situated. A 
classification is over-inclusive when it 
includes not only those who are s:mi~ 
larly situated with respect to the pur- 
pose but others who are`not so situated 
as well.” : (emphasis ‘ added) 

123, Here, what is the similarly cir 
cumstanced class which, according to the 
mandate of Art. 14, must be similarly 
treated? Is there any substantial difer- 
entiation between corrupters of public 
power before and after February 27, 
1975 or before and after Emergency? 
Are they not ‘birds of a feather’ who 
must ‘flock together’, tried alike and. re~ 
ceive the fruits of justice equally? What 
genetic distinction justifies a dissection 
between bribe-taking ministers of yes- 
terday, today and tomorrow so far as —~ 
and this is the water mark — exemplary 
immediacy and instant finality of judi- 
cial processing are concerned? 


124. The prologuic part of the Bill 
states that the hushed spell of the Em- 
ergency era was haunted by a hundred 
vampirish villainies which held vital 
freedoms in thraldom, Fazal Ali, J. zon~ 
densed them in State of Rajasthan v. 
Union of India, (1978) 1 SCR 1 at p. 118: 
(AIR 1977 SC 1361 at p. 1438) and these 
observations are borrowed in the Pre- 
amble to the Bill — and stated: 


“(2) that civil liberties were with- 
drawn to a great extent; 

(3) that important: fundamental rights 
‘of the people were suspended; 

(4) that strict- censorship on the press 
‘was placed; and - 

” (5) that the judicial powers were rip- 
pled to a large extent.” 
` 125. The question is not whether the 
tragic -quadruplex of vices did exist — 
-we must, in law,. assume they did — but 
- what. is the, substantial linkage between 
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the then prevalent morbid conditions 
and the unavailability of normal proces- 
-ses of prosecuting corrupt or oppressive 
administrators in the criminal courts, 
Were magistrates and Sessions Judges 
forbidden from taking cognisance of cases 
of bribery if the accused happened to ba 
ministers or their collaborators? Wera 
criminal misuses of power by high func- 
tionaries deleted from the court’s juris- 
diction? When witnesses banned from 
testifying or the police prohibited from 
investigating? No. Top political power- 
wielders had in the past often escaped, 
even after judicial commissions had 
found a prima facie case against them. 
The pathology of their escape from the 
coils of the judicial process cannot be 
misdiagnosed as due only to the Emerg- 
ency virus. That approach  side-tracks 
the solution and serves- to continue the 
sickness, For instance, secrecy and au- 
thority are the armoury of dubious and 
arrogant power, The right to know is a 
fundamental facet of free action and the 
Official Secrets Act is often a shield 
of the corrupt, Fearless investigation is 
a sine qua non of exposure of delinquent 
‘greats’ and if the investigative agencies 
tremble to probe or make public the 
felonies of high office white collar of- 
fenders in the peaks may be unruffled 
by the law. An independent investigat- 
ing agency to be set in motion by any 
responsible citizen is a desideratum, 
These, et al, are not to be ignored in the 
incessant din of ‘Emergency Excesses’, 


126. The relevancies relied on in the 
Preamble bearing on Emergency and its 
nexus to speedier trial may be analysed, 
Civil liberties were suppressed, press 
cenosrship was clamped down and judi~ 
cial powers were curtailed. . Assuming 
civil liberty was a casualty during the 
Emergency, as it was, how did it ob- 
struct trials of super-political criminals? 
If faith in democratic institutions is the 
victim in case there is undue delay in 
punishing high public and political of- 
fenders, that holds good, regardless of 
Emergency, Likewise, if the Press had 
been suppressed during. Emergency what 
had that to do with political criminals 
being brought to book by filing com= 
plaints before courts? If judicial powers 
were cripped by the Proclamation . and 
the follow-up notification, they’ affected 
the High Court’s and Supreme Court’s 
jurisdictions to grant relief against pre~. 
ventive detention or denial of certain. 


freedoms, What h had ‘that to. do. with — - 


526 S.C, 


prompt prosecution in trial courts of high 
political criminals — that perennial post- 
Independence species? If substantial rela- 
tion between the distinguishing criterion 
and the goal of the law he the only 
classificatory justification qualifying for 
exemption from equal treatment, ‘Emer- 
gency’ does not segregate corrput minis- 
ters and elected caesars into two cate- 
gories, They are a common enemy with 
continuity in space. and time and, for 
social justice to show up, must be track- 
ed down by a permanent statute, 


127. Let us view the problem slight- 
fy differently, Even if liberty had not 
been curtailed, Press not gagged or writ 
jurisdiction not cut down, criminal trials 
and appeals and revisions would have 
taken their own interminable delays, If 
is the forensic delay that has to be axed 
and that. has little to do with the vices 


of the Emergency, Such crimes were 
exposed by judicial commissions before, 
involving -Chief Ministers and cabinet 
ministers at both levels and no criminal 
action followed except now and that of 


a select group, It was “Jack of will — 
not Emergency — that was the villain 
of the piece in non-prosecution of cases 
revealed by several Commissions lika 
the Commission of Enquiry appointed 
by the Government of Orissa in 1967 
(Mr. Justice Khanna), the Commission of 
Enquiry appointed by the Government 
of J.&K. in 1965 (Mr, Justice Raja- 
gopala Ayyangar), the Mudholkar Com- 
mission against 14 ex-United Front 
Ministers appointed by the Government 
of Bihar in 1968 and the T, L, Venkata- 
rama Aiyar Commission of Enquiry ap- 
pointed by the Government of Bihar, 
1970 — to mention but some. We need 
hardly say that there is no law of limi- 
tation for criminal prosecutions, Some- 
how, a few manage to be above the law 
and the many remain below the law, 
How? — I hesitate to state, 


128. My point is that high-powered 
public and political offenders are not a 
peculiar feature of the Emergency buf 
has been a running stream for long and 
bids fare to flow on, sometimes subter- 
raneously, sometimes gushing through 

a mountain gorge, Therefore, a corrupt 
` continuity cannot be cut up without 
better justification. 
` 129, Moreover, the ‘human’ rights di- 
mensions of Art, 21 have a fatal effec 
on legislative truncation of fair proce- 
dure, The contribution of Maneka 
Gandhis case (1978) - SCC 248: (AIR 
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1978 SC 597) to humanization of proces- 
sual justice is substantial I do not di- 
late on this aspect as the leading judg- 
ment has dealt with it, 


130.' The question, then, is whether 
there is constitutional rationale for keep- 
ing out of the reach of speedy justic@ 
non-emergency criminals in ‘high public 
or political offices, Such a Bill, were if 
a permanent addition to the corpus juris 
and available as a jurisdiction for tha 
public to compel government, if a prima 


facie, case were made out even against 


a minister in office; to launch a prose~ 
cution before a sitting High Court Judge, 
would be a wholesome corrective to the 
spreading evil of corruption in power 
pyramids, It is apt to recall the words 
of Mr, Justice Khanna, Chairman of tha 
Law Commisison. (2} 


“Every system of government requires 
that those wielding power should usa 
it for public good and should not make 
it an instrument of -self-seeking, All 
power is like a trust, Those who deriva 
it from the people are accountable to 
show that if has been exercised for tha 
people. To repeat what I said recently, 
abuse of authority by those in power in- 
evitably causes mass disillusionment and 
results in public frustration. Nowhere is 
it more true than in a democratic set-up 
because in democracy it is the peopla 
themselves who entrust power to those 
whom. they elect, Abuse and misuse of 
authority can take many forms, It can 
result in self-aggrandisement by the ac» 
quisition of more authority by those put 
in power and the use of that authority 
for eliminating political and personal 
opponents, Such abuse’ of authority paves 
way to authoritarianism and dictator- 
ship, Power can likewise be abused by 
making it a source of personal enrich- 
ment, Corruption percolates and if those 
in power at the top turn corrupt, w® 
would soon find that corruption and 


graft become ubiquitous in all spheres 


of administration at lower levels, Al» 
though corruption anywhere is repre- 
hensible, developed countries can some 
how afford this vice,. despise it how they 
may, because their economy is already 
well-developed, In the case of develop- 
ing countries, corruption arrests and 
often retards the process of development 
and the nation pays a heavy price in 
terms of loss of moral values, Nothing 
causes greater public dismay and shakes 


. (2) (18th Feroz Gandhi Memorial Lac- 
ture): f 
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more the. faith of the people in demo- 
cratic process and undermines their cen~ 
fidence in its working than the sight’ of 
those entrusted with power by be:ng 
elected to office by the people us:ng 
their authority for self-aggrandisem2nt 
and personal enrichment, Purity of ad- 
ministration has much greater  signific 
ance in countries recently freed with 
economies in the process of develop 
ment.” 


131. Having stated the case. against 
the emergency~oriented sub-classificatinn, 
I still think that on constitutional prin- 
ciples, sanctified by decisions, it is pos 
sible to sustain or salvage this tenro- 
rary measure which isolates crimes znd 
criminals during a pernicious period 
from the rest who share the same sinis» 
ter properties, When a salvationary al- 
ternative is available, the Court should 
opt for it when the attack is under A-ti= 
cle 14, provided the assumptions of fact 
desiderated ‘by the alternatives are pla- 
usible, not preposterous. The anatomy 
of the Emergency as X-rayed in tha 
Preamble, is all dark shadows whch, 
when read imaginatively, leads to situa< 
tions plausible, ‘even probable and reedi« 
ly presumable, Imagine, then, the thie 
quitous police, acting under the inscrut- 
able yet omnipotent powers of the 
MISA, seizing humans allergic to aus 
thority and casting them into intermin- 
able incarceration, in hidden prisens, 
without any justiciable reasons or. for 
sheer whim! No court to call illegality 


to order or halt horrendous ~or- 
ture, or challenge . high-handed un= 
reason! If this be a potential peril, 


naturally a dangerous situation develops, 
and unaccountable power once unsheeth= 
ed, the inauguration and escalation of 
such abuse becomes a compulsive coati=- 
nuum, Constitutional tyranny . is 
thema to /decent democracy, In hat 
state of nervous breakdown: of the peo- 
ple, sans speech, sans movement, sans 
security all of which are precariously 
dependent on a few psychotics in de 
facto power, the right to go to court 
and prosecute an absolutist in autho-ity 
for corruption or misuse of power is 
illusory. If you speak up against crimes 
in high positions, if you complain to 
court about abuse of power, you -may 
be greeted with prompt detention and 
secret torture; with judicial relief jetti» 
soned and press publicity lock~jawec. If 
these macabre maybes were assurmed, 
there could be a noxious nexus between 
the Emergency season and the: sinister 
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crimes covered by this Bill, Maybe, these 
scary assumptions are exaggerated but 
the Enquiry Reports produced. and Fazal 
Ah, J’s observations earlier quoted do 
not permit a- Judge.to dismiss them as 
imaginary, It follows that a nexus be- 
tween the differentia and the object is 
not too recondite to:be inferred, 

132. To illustrate ‘briefly _ may con- 
cretise clearly, If an emergency autho- 
ritarian had a criminal ‘deal’ cognisable 
under anti-corruption legislation and . a 
knowledgeable citizen did fille a com-~ 
plaint in court or a writ petition chal 
lenging as mala fide an executive action 
motivated by graft it was quite on the 
cards that his way back home might be 
diverted into a hospitable lock-up or 
hungry detention camp or horrendous 
torture cell, If a mans building was 
broken up by a heartless bulldozer steer- 
ed by a criminal authoritarian with 
police fanfare how could information. of 
criminal trespass or grave mischief be 
laid before the same police or case 
launched before a magistrate if mana- 
cles are the consequence? The rule of 
law may survive on paper but panicked 
into hiding, where tha wages of invoca- 
tion of the legal process is unquestion~ 
able incarceration, You may go to court 
but be sure of. tenancy in a penitentiary 
when you come out, These perilous pos- 
sibilities might have been exaggerations 
but had some foundation, and fear folds 
up the book of remedies, Thus the scary 
scenario of ‘emergency excesses’ had a 
nexus with non-action against persons 
in high against authority and escalation 
of corruption and repression when judi- 
cial checks on abuse had gone to sleep, 
When men realisa that speech is iron 
and silence pieces of silver they become 
deaf and dumb, law books notwithstand- 
ing, 


133. Another Pe reason, for uphold 
ing the classification is the legality of 
the State’s power to pick out a hectic 
phase, a hyper<pathological period, a 
flash flood and treat that spell alone, 
leaving other like offensive periods well 
alone because of their lesser trauma, It 
is a question of degree and dimension. 
This Court, in Ambica Mills, (1974) 3 
SCR 760 at p. 783: {ATR 1974 SC 1300 
at p, 1813) observed: 

“Mr, Justice Holmes, in urging tole- 
rance of under-inclusive classification, 
stated that such legislation should not 
be disturbed by the: Court unless it can 
clearly see that there is no fair reason 
for the. law. which would not require 
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with equal force its extension to 
those whom it leaves untouched. See 
Missouri K. and T, Rly. v. May, (1903) 
194 US 267 at p. 269. What, then, are 
the fair reasons for non-extension? What 
should a. court do when it is faced with 
a law making an under-inclusive calssi- 
fication in areas relating to economic 
and tax matters? Should it, by its judg- 
ment, force the legislature to choose be- 
tween inaction or perfection? 


The legislature cannot be required fo 
impose upon administrative agencies 
tasks which cannot be carried out or 
which must be carried out on a large 
scale at a single stroke, 


“If the law presumably hits the evil 
where it is most felt, it is not to be 
overthrown because there are other in- 
stances to which it might have been ap- 
plied, There is no doctrinaire require- 
ment that. the legislation should be 
couched in all embracing terms.” (See 
West Coast Hotel Company v, Parrish), 
1936) 300 US 379 at p. 400. 


The emergency was witness to criminal 
abuse of power, so says the Preamble, on 
a scale unheard of before or after. There- 
fore, this ominous period lends itself to 
legislative segregation and special treat- 
ment, Mr, Justice Mathew has explored 
the jurisprudence of selective treatment 
as consistent with the pragmatism of 
egalitarianism. The present Bill is a 
text~book illustration of the dictum: 
State of Gujarat v, Ambica Mills Ltd., 
(1974) 3 SCR 760 at pp. 782-183 : (AIR 
4974 SC 1300 at pp. 1313, 1314): 


“The piecemeal approach to a general 
problem permitted by under-inclusive 
classifications appears justified when it is 
eonsidered that legislative dealing with 
such problem is usually an experimen- 
tal matter, It is impossible to tell how 
successful a particular approach may be, 
what. dislocations might occur, what 
evasions might develop, what new evils 
might be generated in the attempt. Ad- 
ministrative expedients must be forged 
and tested. Legislators, recognizing these 
factors, may wish to proceed cautiously, 
and courts must allow them to do so (37 
California Rev 341). . 


Administrative convenience in the 
eollection of unpaid accumulations is a 
factor to be taken into account in ad- 
§udging whether the classification is rea- 
sonable.. A legislation may take one step 
at a time addressing itself to the phase 

_@f the problem which seems most acute 
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to the legislative mind. Therefore, a. 
legislature might select only. one phase 
of one field for application of a remedy. 
{Two Guys from Harrison-Allentown v: 
McGinley, (1961) 366 US 582. at p. 592), 

It may be remembered that Article 14 
does not require that every regulatory 
statute apply to all in the same business; 
where size is an index to the evil at 
which the law is directed, ‘discrimina-~ 
tions between the large and small are 
permissible, and it is also permissible 
for reform to take one step at a time, 
addressing itself to the phase of the pro- 
blem which seems most acute to the le- 
gislative mind. : 

A legislative authority acting within 
its field is not bound to extend its regu- 
lation to all cases which it might possi« 
bly reach, The legislature is free to re- 
cognise degrees of harm and it may con- 
fine the restrictions to those classes of 
cases where the need seemed to be 
clearest (see Mutual Loan Co. v, Mar- 
tell) (1911). 56 L Ed 175 at p. 180. 

In short, the problem of legislative 
classification is a perennial one, admit- 
ting of no doctrinaire definition. Evils 
in the same field may be of different 
dimensions and. proportions requiring 
different remedies. Or so the legislature 
may think (see Tigner v. Texas) (1939) 
310 US 141. 


Once an objective is decided to be 
within legislative competence, however, 
the working out of classification has 
been only infrequently impeded by judi- 
cial negatives, The Courts attitude can- 
not be that the state either has to regu- 
late all businesses, or even all related 
businesses and in the same way, or, not 
at all. An effort to strike at a particular 
economic evil could not be hindered by 
the necessity of carrying in its wake a 
train of vexatious, troublesome and ex- 
pensive regulations covering the whole 
range of connected or similar entere 
prises.” 


“All or nothing” may lead to unworke 
able rigidity. Prinicpled compromises are 
permissible in law where non-negotiable 
fundamentals are not tampered with. 
The Bill in question, viewed in this light, 
passes the constitutional test. ess 

134. The fabric of the offences before 
and during the Emergency is the same, 
the motivation and the texture of the 
crime is no. different, But, in my- view, 
what validates the special legislation is 
the abnormality of the then conditions, 
the intensive phase of corrupt operations 


1979 
and the inexpediency of digging up cld 
crimes, Ambica Mills (AIR 1974 SC 13(0) 
(supra) is the judicial justification for 
the classification. 


135. To sum up, the Bill hovers peri- 
lously near  unconstitutionality (Arti- 
cle 14) in certain respects, but is surely 
saved by application of pragmatic prin- 
ciples rooted in precedents, Nevertheless, 
justice to social justice is best done 3y 
a permanent statute to deal firmly and 
promptly with super-political offenders, 
since these ‘untouchable’ and  ‘unap- 
proachable’ power-wielders have become 
sinister yet constant companions of deve~ 
lopment in ‘developing countries. Mcre 
remains to be done if the right to knew 
and the right to express and expose ere 
to be real and access to remedies avail- 
able, absent which the rule of law 
shines in libraries, not among the people, 


136. A brief reference tc Maggan al 
Chaganlal (P.) Ltd. v. Municipal Corpn. 
of Greater Bombay, (1975) 1 SCR 1: 
(AIR 1974 SC 2009), presenting it in a 
light somewhat different fram the 
proach made by the learned Chief Jas- 
tice, is apposite before I wind up þe- 
cause there was a strand of argument 
that if both procedures were substantial- 
ly fair and equal in their onerous pro- 
cess the provision was beyond constitu- 
tional cavil on the score of  classifica~ 
tory discrimination. This, with great res- 
pect, is specious. It is understandable 
that given a valid classification, the cp- 
portunity for using one or the other 
alternative procedures is good — a la 
Chaganlal Magganlal, In that case, 
speedy recovery of public property was 
the basis for grouping and, within that 
group, one of two alternative procedur2s, 
more or less similar in burden or fazi- 
lity, was held sound, Absent the initial 
classifiability on a rational footing related 
to the goal of easy ejectment, Maggen~ 
lal Chaganlal (supra) would have run 
a different course. 


137. A brief excursion into Maggen« 
lal is desirable here. I. do not read Meg- 
ganlal in such manner as to make its 
core redundant, That case first justified 
the classification on the ground that pub- 
lic property was a class by itself and 
that differentia had a rational relation to 
the goal of speedy recovery. Another 
limb of the Magganial ratio is that a 
valid classification is no passport to cp- 
pressive or arbitrary procedure. That is 
taken care of by holding that the pre- 
scribed special procedure is not too one~ 
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rous, And thirdly, within the class pick- 
ed out for special treatment there is no 
discrimination because both are substan- 
tially fair and similar. To understand 
that ruling in the sense that once the 
procedures are substantially equal, no 
question of discrimination and valid 
classification can arise is to make much 
of the discussion redundant. To hold the 
whole discussion relevant we have to 
view its three limbs holistically, So, 
basic fairness of procedure is necessary. 
A valid classification with an intelligible 
differentia and intelligent nexus to the 
object is needed. The third part of the 
triangle is that within the class there 
should be no possibility of using a more 
burdensome procedure for one and a 
substantially different one for another. 
Arbitrariness in this area also violates 
Art. 14. 


138. Even in our present case, as- 
suming that the facilities under the Bill 
and under the ordinary Code are equal- 
ly fair, could the Government have in~ 
dicted one or the other in the ordinary 
court or the special court on the basis 
of drawing lots or the first letter of 
their names, the colour of their skins or 
like non-sense? No, The wisdom of Arti- 
cle 14 will not tolerate such whim, Clas~ 


-sify or perish, is the classic test of valid 


exemption from inflexible equality un- 
der the Constitution. 


139. Before I conclude, I must admit 
the force of the reasoning in Shinghal, 
Js powerful plea against nominated 
Judges. I am persuaded to the view that 
the sure solution to the tangled web of 
problems raised by the reference, con- 
sistently with the present object of the 
Bill, is to make the High Court the cus- 
todian of the new jurisdiction, This 
suggestion cropped up even as the argu- 
ment sailed along but counsel for the 
Union of India assured the Court that 
respectful consideration, not more, would 
be given to the tentative idea expressed 
from the Bench. The risk . of constitu- 
tional litigation defeating the purpose of 
quick justice may well be the price of 
ignoring the considered suggestion. It is 
for the wisdom of Parliament to trust 
the High Courts or the hand-picked 
Judges from the High Courts and face 
constitutional adjudication. I say no 
more, There is something to ponder, for 
those who cherish accountable judicial 
autonomy, in the apprehension expres- 
sed by Shinghal, J. that subtle encroach- 
of this instru- 
mentality may eventuate in temporising 
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with a fundamental value. While I am 
impressed with the reasoning of the 
‘learned Judge, L desist from Bronoune: 
ing on the point, 


140. I concur with the learned Chief 
Fustice although I give some divergent 
. Feasons, 


UNTWALIA, J.: 141. I fully concur 
in the opinion delivered by the learned 
Chief Justice except in regard to one 
matter, which in my view, is of a vital 
and fundamental nature, ï, therefore, 
proceed to deliver my oe opinion 
on that question, 


142. During the course of the hear= 
ing of the Reference to obviate some 
technical objections raised on behalf of 
the interveners and others four sugges- 
tions were given by the Court, Three 
were accepted in writing by the Solici- 
tor General appearing for the Govern- 
ment of India which, to all intents and 
purposes, would mean the President. 
Regarding one, we were told that that 
was still under consideration of the Gov- 
ernment, It appears to me that the 
three suggestions of the Court which 
were accepted were to obviate all pos- 
sible challenges to the constitutional 
validity of the Bill on one ground of 
the other. The fourth one largely con- 
cerned ‘the wisdom behind some of the 
provisions of the legislation, My learned 
Brother Shinghal J., has recorded his 
separate opinion on a point in connec= 
tion with which the fourth suggestion 
was given by the Court just in passing. 
I do not agree with his opinion, and I 
say so with great respect, in that regard. 


In my opinion the Bill does not suffer — 


from any invalidity on that account. I 
need not deal with this point in. any 
detail as I respectfully agree with all 
that has been said in the majority opin- 
ion in that respect too, 


In none of the earlier references an- 
swered either by the ‘Federal Court or 
by this Court a precedent is to be found 
resembling or identical to what happened 
in this Special Reference. I see no 
harm in adopting the method of giving 
' some suggestions from the Court which 

may obliterate a possible constitutional 
attack upon the vires of a Bill, It may 
not be necessary or even advisable . to 
adopt such a course in all References 
under Art. 143 of the Constitution, But 
if in some it becomes expedient to do 
so, as in my opinion in the instant one 
it was so, I think, it saves a lot of pub- 
lic time and money to remove any tech- 
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nical lacuna from the Bill if the Gov- 
ernment thinks that it can agree to do 
so. Of course the Bill by itself is not 
a law, It would be a law when pass- 
ed by the Parliament. But even at the 
stage of the Bill when opinion of this 
Court is asked for, it seems to me quite 
appropriate in a given case to make 
some suggestions and then to answer 
the Reference on the footing of accept- 
ance by the Government of such of the 
Suggestions as have been accepted. 
Otherwise, according to me, it is incon- ` 
gruous for this Court to answer the Re- 
ference as it is without taking into ac- 
count the concessions made on behalf of 
the Government vis-a-vis .the sugges- 
tions of the Court, It is manifest that 
all ‘the three infirmities pointed out in 
the majority opinion in answer No. 3 
vanish after the acceptance in writing 
by the Government that the three sug- 
gestions made by the Court vis-a-vis 
the alleged three infirmities, namely, 
3 (a), .3 (b) and 3 (c) would be removed 
from the Bill 


143. I would, however, like to add 
without elaborately dealing with the 
point that as regards the merits of the 
said infirmities I agree that. 3 (o); name= 
ly, that the absence of a provision for 
transfer of a : case from one Special 
Court to another, makes the procedure 
unjust or arbitrary. But, as at present 
advised, I do not agree that the alleged 
infirmities 3 (a) and (b) make the pro- 
cedure unjust or arbitrary, I have grave 
doubts whether it is so on that account. 
Anyway, in my opinion, there is no 
question of the procedure being unjust 
or arbitrary in respect of any of the 
three infirmities (a), (b) and (c) enume- 
rated in answer 3 in view of the ac- 
ceptance by the Government of India 
of the suggestions emanating from the 
Court during the course of the hearing 
of the Reference. I see no difficulty in 
holding that the Reference stands am- 
ended in view of those concessions and 
we are now required to answer the am- 
ended Reference which means the Refer- 
ence as if the Bill as proposed incorpo- 
rates the three concessions made by the 
Government, Thus the procedure pre- 
scribed in the Bill, undoubtedly, be- 
comes just and fair and no longer re- 
mains arbitrary in any sense, 


SHINGHAL, J.: — 144. I had the ad- 
vantage of going through the judgment 
of my Lord the Chief Justice and I con- 
cur with the conclusion arrived at by 
him in regard to: the maintenance of the 
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reference, the legislative competence of 
the- Parliament and ‘the argumerts 
which were raised. with . reference to 
Art, 14 of the Constitution, I also agree 
that the Bill suffers from the three de- 
fects mention at (a) to (c) of.sub-para- 
graph (3) of the concluding paragraph 
of my Lord’s judgment. It however ap- 
pears to me that the question whether 
the Bill or any of its. provisions is other- 
wise unconstitutional, is equally witkin 
the scope of the question under refer- 
ence and requires consideration in tae 
light of the other arguments which have 
been advanced before us. In fact I em 
of the opinion that, for reasons 
follow, Cls. 5 and 7 of the Bill are, in 
any case, constitutionally invalid even if 
the three offending provisions pointed 
out by the Chief Justice are amended 
on the lines stated by learned Solicitor 
General. 


145. A reference to the Statement of 
Objects and Reasons of the Bill shows 
that it is meant to create “additior-al 
courts” which will “exclusively deal” 
with the class of offences mentioned in 
it. While justifying the necessity for 
the creation of such Special Courts, it 
has been stated that the “court calen- 
dars” are “congested” and “powerful ac- 
cused” are capable of causing much de- 
lay in the disposal of cases and that it 
was necessary that the true character 
of the persons who had held high poi- 
tical or, public office in thé Country and 
had committed offences “must be known 
to the electorate as early as possible if 
democratic institutions are to survive 
and political life is to remain clear.” 
The Preamble of the Bill does not refer 
to the capacity of the “powerful accts- 
ed” to cause much delay in the disposal 
of cases, but refers to “congestion of 
work” and recites that there were 
“other reasons”. for which it could not 
be reasonably expected that the prose- 
cutions of the persons who had held 
high public or political offices would 3e 
brought to a “speedy termination.” It 
is therefore obvious that if the “ordina7y 
criminal courts” were not congested 
with work, they would have been allow- 
ed to try the cases with “some proce- 
dural changes” referred to in the eighth 
recital of the Preamble. There is no r2- 
ference to “procedural changes” in tne 
Statement of Objects and Reasons, amd 
they did not form the basis of that 
Statement. In any case the reason for 
excluding the ordinary criminal courts 
from trying the class of offences refer- 
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red to in the Bill within their respec- 
tive jurisdiction, in accordance with the 
provsions of S, 177 of the Code of Cri- 
minal Procedure, 1973, is congestion of 
work and not their inferior status or in- 
capacity to deal with those cases. The 
object of the ‘Bill’ would therefore have 
been served by the creation of addi- 
tional courts of the same’ category as 
the “ordinary criminal courts” and the 
making of any procedural changes which! . 
may have been considered necessary in 
that context to exclude avoidable delay 
in the trials, . 


146. There would have been nothing 
unusual if such additional courts had 
been created to save the ordinary con- 
gested criminal courts from the burden 
of more work and to bring the contem- 
plated prosecutions to speedy termina- 
tion, That was permissible under the 
existing law and it would not have been 
necessary to introduce the present Bill 
in Parliament, And even if some “pro- 
cedural changes” were ‘considered neces- 
sary, they could have been worked out 
within that framework and incorporat- 
ed in a different Bill for that limited 
purpose, i 

147. But that has not been consider- 
ed satisfactory, and the Bill provides 
for the creation of "Special Courts”. 
Clauses 2 and 7 which bear on the 
point under consideration, read as fol- 
lows:— 


"2. The Central Government shali by 
notification create adequate number of 
courts to be called Special Courts. 

7. A Special Court shall be presided 
over by a sitting Judge of a High Court 
in India or a person who has held of- 
fice as a judge of a High Court in In- 
dia and nominated by the Central Gov- 
ernment in consultation with the Chief 
Justice of India.” 

The Special Courts envisaged in the 
Bill are therefore courts the like of 
which has not been provided in the 
Code of Criminal Procedure or any 
other law, and are in fact unknown ‘to 
the criminal law of the Country. The 
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„question is whether our Constitution en- 


visages the creation of such Courts. 


148. Part V of the Constitution deals 
with “The Union”, while Chap, I there- 
of deals with “The Executive’, Chap. I 
deals with “Parliament” and Chap. IV 
deals with “The Union Judiciary.” Arti- 
cle 124 (1) provides that there “shall be 
a Supreme Court of India’, which shall 
have original, appellate and other juris- 


532 S.C. [Prs. 148-152] -In re, Special Courts Bill, 1978 (Shinghal J.). 


diction and powers provided in the sub- 
sequent articles, in addition to the 
power to issue directions or orders or 
writs mentioned in Art, 32, Article 141 
‘specifically provides that the law declar- 
ed by the Supreme Court shall be bind- 
ing on ali courts within the Country, 
and Art. 144 makes it clear that all 
authorities, civil and judicial shall act 
in aid of the Supreme Court. That 
Court is therefore the supreme “Union 
Judiciary” under the Scheme of the 
Constitution and Chap. IV of Part V of 
the Constitution provides all that is ne- 
cessary for that purpose, 


149, Part VI deals with the States. 
Chapter II thereof deals with “The Exe- 
cutive, Chap, III with “The State Legis- 
lature” and Chap, V with “The High 
Courts in the States.” Art. 214 pro- 
vides that there shall be “a High Court 
for each State”, so that it is not per- 
missible to have two or more High 
Courts in any state although it is per- 
missible to establish a common High 
Court for two or more States (Art. 231). 
The High Court of a State has thus 
been assured an unparalleled position 
in the State or States for which it has 
been established. Art. 225 provides 
for the jurisdiction of, the law adminis- 
tered in any existing High Court and 
the respective powers of the judges 
thereof in relation to the administration 


of justice in the Court, Art, 226 deals. 


with the power of the High Court 
“throughout the territories in relation 
to which it exercises jurisdiction, to 
issue to any person or authority, includ- 
ing in appropriate cases, any govern= 
ment, within those territories directions, 
orders or writs for purposes mentioned 
in cl. (1). Article 227 vests the power 
of superintendence in every High Court 
over all courts subject to its appellate 
jurisdiction, Power of withdrawing 
cases to itself has also been given to the 
High Court in the circumstances men- 
tioned in Article 228. The High Court 
has thus been vested with all the neces- 
sary jurisdiction and powers to stand 
out as the repository of all judicial au- 
thority within the State, and it is not 
contemplated by the Constitution that 
any civil or criminal court in the State 
should be outside its control. . 

150%. Then comes Chap, VI which 
deals with “Subordinate Courts” in the 
States. Article 233-provides for the ap- 
pointment of- district judges and Article 
934 for the recruitment of persons other 
than. district judges to the State Judi- 
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cial Service, Art, 235 vests the control’ 
over. all district courts and courts sub= 
ordinate thereto, in the High Court, The. 
Constitution thus contemplates that alk 
civil and criminal courts in a State, 
other than, the High Court, shall be no 
other than the subordinate courts over 
which the High Court shall exercise the 
fullest superintendence ‘and control, and 
that the presiding officers of those courts 
(other than the Magistrates referred to 
in Art, 237) shall be under the cantrol 
of the High Court and of no other au- 
thority, That is in fact necessary to en= 
sure the independence of every courf 
dealing with civil and criminal matters 
It may be permissible to create or esta- 
blish civil and criminal courts in a 
State with designations other than those 
expressed in Art, 236, namely, thosa 
covered by the expression “district 
judge”, or by any existing designation 
in the Codes of Civil and Criminal Pro- 
cedure, but that is far from saying that 
it is‘ permissible to establish a hierarchy 
of courts other than that enyisaged in 
the Constitution. 


[i 

151. The Constitution has thus made 
ample and effective provision for the 
establishment of a strong, independent 
and impartial judicial administration in 
the Country, with the necessary comple- 
ment of civil and criminal courts, It is 
not permissible for Parliament or a 
State Legislature to ignore or bypass 
that Scheme of the Constitution by pro- 
viding for the establishment of a civil 
or criminal court parallel to a High 
Court in a State, or by way of an addi- 
tional or extra or a second High Court, 
or a court other than a court subordi- 
nate to the High Court, Any such at- 
tempt would be unconstitutional and 
will strike at the independence of the 
judiciary which has so nobly been en- 
shrined in the Constitution and so care- 
fully nursed over the years, 


152. There is another reason for this 
view. Articles 233 and 235 provide for 
the appointment of district judges and 
other judicial officers in the States, Tha 
provisions of these articles have been 
interpreted by this Court in a number 
of cases including State of West Bengal 
v. Nripendra Nath Bagchi, (1966) 1 SCR 
771: (AIR 1966 SC 447); Chandra Mo- 
han v. State of Uttar Pradesh, (1967) 1 
SCR 77: (AIR 1966:SC 1987); State of 
Assam- v. Ranga Mahammad, (1967) 1 
SCR 454: (AIR 1967 SC 903); State of 
Orissa v.. Sudhansu Sekhar Misra, -(1968}. 
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2 SCR 154 : (AIR 1968 SC 647); State 
of Assam v, S. N. Sen (1972) 2 SCR Z551: 
‘(AIR 1972 SC 1028); Shamsher Singh v. 
State of Punjab, (1975) 1 SCR 8H: 
(AIR 1974 SC 2192); High Court of Pnn-< 
jab and Haryana v, State of Haryana 
(1975) 3 SCR 365: (AIR 1976 SC 613) 
State of Bihar v, Madan Mohan Prasad, 
(1976). 3 SCR 110 : (AIR 1976 SC 4%} 
State of Haryana v. Inder Prakash 
Anand (AIR 1976 SC 1841) and Chief 
Justice of Andhra Pradesh v. L, V. A. 
Dixitulu, C. A, No, 2826 of 1977 deciied 
on September 12, 1978 (reported in AIR 
1979 SC 193), It has been declared in 


these decisions that it is the High Ccurt - 


which is the sole custodian of the con~ 
trol over the State Judiciary. That is 
in fact the life blood of an independent 
judicial administration, and the very 
foundation of any real judicial edifice, 
For if it were permissible to appoint of- 
ficers other than those under the cn- 
trol or subordination of the High Ccurt 
to be presiding officers of civil and crim 
minal courts, or, in other words, if it 
were permissible to appoint as jucéges 
or Magistrates persons outside the con 
trol of the High Court, and answereble 
to the State Executive, that will amount 
to serious encroachment on a sphere ex- 
clusively reserved for the High Ccurt 
under the constitutional scheme, for the 
laudable and cherished goal of prowid- 
ing an independent judiciary, It may 
be that Executive Magistrates and Dis- 
trict Magistrates do not belong to „the 
judicial service of a State, but = tneir 
courts are “inferior”, and are amenable 
to the appellate or revisional jurisiic- 
tion of the Courts of Session and the 
High Court, Even as it is, the egis- 
tence of such courts of Executive Magis- 
trates has not been viewed with favour 
in the Constitution, and Art, 50 speci- 
fically directs that the State shall fake 
steps to separate the judiciary from the 
executive in the public services of the 
State. Then there is Art. 237 wich 
provides that the Governor may by gub- 
lic notification direct that the ‘“forego- 
ing” provisions of Chap, VI {which eal 
with the subordinate courts) and any 
. rules made thereunder shall apply in 
relation to any class or classes of Megis- 
trates (ie, Executive Magistrates) ir & 
State as they apply in relation to per- 
sons appointed to the judicial service of 
the State, It is therefore quite dear 
that the Constitution has not considered 
_the existence or continuance of tose 
Magistrates who are outside the cortrot 
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of the High Court to be desirable, and — 
their continuance cannot be said to be a 
matter of credit for those concerned. It 
is beyond any doubt or controversy 
that the Constitution does not permit 
the establishment of a criminal court, of 
the status of a court presided over by 
a “district judge” as defined in Art, 235, 
which is not subordinate. to the High 
Court, and, as has been shown, it does 
not permit the establishment of a court 
similar to the High Court or a court 
parallel to the High Court, 


153. It has been argued that S. 6 of 
the Code of Criminal Procedure permits 
the constitution of criminal courts other 
than the High Courts and courts of the 
classes mentioned in the section, Atten~ 
tion has also been invited to Sec, 6 of 
the Criminal Law Amendment Act, 1952 


‘for showing that Special Judges can be 


appointed as and when necessary, But 
both these provisions do not justify the 
argument that Special Courts of the na- 
ture contemplated in the Bill can be 
created under the Scheme of the Con« 
stitution, What S. 6 of the Code of Cris 
minal Procedure states is that besides 
the High Court and “the courts constix= 
tuted under any law, other than this 
Code”, there shall be, in every State, 
the classes of criminal courts mentioned 
in it, namely, the Courts of Session, 
Judicial Magistrates first class and, in 
any Metropolitan area, Metropolitan 
Magistrate, Judicial Magistrates of the 
second class, and Executive Magistrates, 
So all that the section states is that the 
five classes of criminal courts stated in 
it shall be in addition to the High 
Courts and courts that may be constitut< 
ed under any other law, and it cannot 
be said with any justification that if 
provides for the constitution of courts 
parallel to or on the same footing as 
the High Courts, or of criminal courts 
which are not subordinate to the High 
Courts. On the other hand sub-sec, (1) 
of S. 4 of the Code provides that all of- 
fences under the Indian Penal Code shall 
be investigated, inquired into, tried, and 
otherwise dealt with according to tha 
provisions contained in it. And sub- 
sec. (2) provides that all offences under 
any other law shall be investigated, in« 
quired into, tried and otherwise dealt 
with according to the “same provisions”, 
subject only to any enactment for the 
time being in force regulating the man- 
ner or place of investigating, inquiring 
into, trying or otherwise dealing with 
such offences. But that is correlated to 
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Cl. (4) of S. 2 which defines ‘offence’ to 
mean any act or omission made punish~ 
able by any law for the time being in 
force including any act in respect of 
which a complaint may be made under 
5. 20 of the Cattle-trespass Act, Sec. 6 
of the Code does not therefore justify 
the creation of Special Courts of the 
nature contemplated in the Bill, and 
the argument to the contrary. is quite 
untenable. 

154. A reference fo Section 6 of the 
Criminal Law Amendment Act, 1952, is 
equally futile, While that section pro- 
vides for the appointment of special 
Judges for the trial of some offences, 
S. 9 specifically provides that the High 
Court may exercise, so far as they may 
be applicable, all the powers conferred 
by Chapters XXXI and XXXII -of the 
Code of Criminal Procedure, 1898, on a 
High Court “as if the court of the spe~ 
cial Judge were a Court of Session 
trying cases without a jury within the 
focal limits of the jurisdiction of ths 
High Court.” The special Judges ap- 
pointed under S, 6 are therefore sub- 
ordinate to the High Court and fit in 
the scheme of the independence of judi- 
cial courts and officers contained in the 
Constitution, | 


155. An attempt has also been mada 
to justify the provision in the Bill for 
the creation of Special Courts by a re- 
ference to Part XIV-A of the Constitu- 
tion which provides for the establish- 


ment of Administrative Tribunals. But 
such tribunals are not meant for the 
trial of offences referred to in the In- 


dian Penal Code, and may well be said 
to be quasi-judicial. - 


156. It will thus appear that the 
Special Courts contemplated by Cl. 2 of 
the Bill will not be on the same footing 
as the High Courts, and will, to say 
the least, be lesser or inferior courts. 


157. Clause ¥ of the Bill however 
provides that a Special Court shall be 
presided over by a “sitting judge” of a 
High Court and in examining it I have 
presumed that the Bill will be so am- 
ended as to exclude the nomination of 
“a person who has held office as a 
judge of a High Court” as the presiding 
judge of a Special Court. It will not, 
however, be permissible or proper to 
appoint a “sitting” Judge of- a High 
Court to preside over a Special Court 
which is lesser or inferior to the High 
Court. In all 


judges of High Courts will refuse to 


-for Cl. 7 of the Bill provides 


probability, - “sitting” 
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serve as presiding judges of the Special 
Courts, and there is no provision in the 
Constitution under which they can be 
compelled, or ordered against their will, 
fo serve there, That eventuality will 
make the provisions of the Bill unwork- 
able — even if it were assumed for ths 
sake of argument that they are other- 
wise valid and constitutional. At any 
rate, the possibility that the “sitting” 
High Court Judges may not agree to 
serve as presiding Judges of the Special 
Courts is real, and their very refusal 
will embarrass the judicial administration 
and lower the prestige of the judiciary 
for the 
nomination of the presiding judge of 
Special Court in consultation with (or 
with the concurrence of?) the Chief Jus- 
tice of India. This is also, a factor which 
should caution those concerned with the 
Bill and its enactment, that it is not 
only unconstitutional but is not likely 
to work well and may not serve tha 
avowed purpose of discharging their 
“commitment to the Rule of Law” to 


-which reference has been made in tha 


ao of Objects and Reasons of the 
ill, 


158. There is another reason for this 
view, Equality before the law, or, 
speaking in terms of the present con- 
troversy, equality in criminal justice, i3 
the universal goal of all democratic 
forms of Government, for no one can 
ever deny that all persons charged with 
crime must, in law, stand on the same 
footing at the Bar of Justice, Such an 
equality should be assured not only be- 
tween one accused and another but also 
between the prosecution and the accus- 
ed. This is not a mere “rights explo- 
sion” but, as will appear, it is what our 
Constitution has carefully, assuredly and 
fully provided for every citizen of the 
Country. Article 21 of the Constitution 
is, by itself, enough to bring this out, 


159. The article provides that no 
person shall be deprived of his life or 
personal liberty except according. to 
procedure established by law, I am here 
avoiding any reference to Art. 14 of tha 
Constitution because that is not neces- 
sary when the scope and the meaning 
of Art. 21 have been defined by this 
Court in a number of decisions includ- 
ing Maneka Gandhi v, Union of India, 
(1978) 2 SCR 621: (AIR 1978 SC 597} 
It will be enough for me to refer to 
the following opinion of Chandrachud J. 
as he then was (at p; 613 of AIR):-—~ 
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“But the mere prescription of some 
kind of procedure cannot ever meet the 
mandate of Art. 21. The procedure pre- 
scribed -by law has to be fair, just and 
reasonable, not fanciful, oppressive or 
_ arbitrary, The question whether the 

procedure prescribed by. law which cur- 
tails or takes away the personal liberty 
guaranteed by Art, 21 is reasonable or 
not has to be considered not in the ab- 
stract or on hypothetical considerations 
like the provision for a full-drecsed 
hearing as in a Court-room trial, bu: in 
the context, primarily, of the purpose 
which the Act is intended to achieve 
and of urgent situations which tbose 
who are charged with the duty of ad- 
ministering the Act may be called upon 
‘to deal with,” 


. Bhagwati J., undertook a detailed exa- 
mination of the meaning and conten! of 
“personal liberty” in Art. 21. He has 
taken the view that the expression i: of 
the “widest amplitude and it covers a 
variety of rights which go to Consti-ute 
the personal liberty of man.” While 
examining the procedure prescribed by 
the Passports Act, 1967, he has express- 
ed his views and the views of the oher 
Judges as follows (at p. 622 of AIR — 


’ “Is the prescription of some sort of 
procedure enough or must the procedure 
comply with any particular ` require- 
ments? Obviously, procedure cannot be 
arbitrary, unfair or unreasonable, This 
indeed was conceded by the learned At- 
torney General who with his usual can= 
dour frankly stated that it was not sose 
sible for him to contend that any pro- 
cedure howsoever arbitrary, oppressive 
or unjust may be prescribed by the 
law. There was some discussion in A, 
K. Gopalan’s case, AIR 1950 SC 27 
regard to the nature of the procedure 
required to be prescribed under Article 
21 and at least three of the learned 
Judges out of five expressed themse.ves 
strongly in favour of the view that the 
procedure cannot be any arbitrary, tan- 
tastic or oppressive procedure. Fazal Ali 
J., who was in a minority, went to the 
farthest limit in saying that the proce= 
dure must include the four essentials 
set out in Prof. Willi’s book on Corsti- 
tutional Law, namely, notice, opportcnity 
to be heard, impartial tribunal and 
ordinary course of procedure, Patanjali 
Sastri J. did not go as far as that but 
he did say that “certain basic principles 
emerged as the constant factors known 
to all those procedures and they ferm= 
ed the core of the procedure established 
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by law.” Mahajan, J., also observed that 
Art. 21 requires that .“there should be 
some form of proceeding before a per- 
son can be condemned either in respect 
of his life or his liberty” and “it nega- 
tives the idea of fantastic, arbitrary and 
oppressive ` forms of proceedings.” - 
apart altogether from these obsérvations 
in A. K. Gopalan’s case, which have 
great weight, we find that even on prin- 
ciple the concept of reasonableness must 
be projected in the procedure contem- 
plated by Art,’ 21, having regard to the 
impact of Art, 14 on Art, 21.” 

160. In order to fulfil the guarantee 
of Art, 21, the procedure prescribed by 
law for the trial of a criminal case has 
therefore to be fair, just and reasonable, 
and not fanciful, oppressive or arbitrary. 


161. Clauses 5, ¥ and 8 of the Bill, 
however, provide as follows:— 


“5, On such declaration being mada 
any prosecution in respect of such of- 
fence shall be instituted only in a Spe- 
cial Court designated by the Central 
Government and any prosecution in 
respect of such offence pending in any 
court in India shall stand transferred to 
a Special Court designated by the Cen~ 
tral Government, 


¥, A Special Court shall be presided” 
over by a sitting Judge of.a High Court 
in India or a person who has held of- 
fice as a Judge of a High Court in India 
and nominated by the Central Govern- 
ment in consultation with the Chief Jus« 
tice of India. 


8. A Special Court shall have juris- 
diction to try any person concerned in 
the offence in respect of which a decla~ 
ration is made under S. 4 either as 
principal, conspirator or abettor and all 


other offences and accused persons as 
can be jointly tried therewith at one 
trial in accordance with the Code of 


Criminal Procedure, 1973.” 

Taken together, the clauses provide for 
the trial of the accused only by Special 
Courts to be presided over by a judge 
nominated by the Central Government 
and Cls, 4, 5 and ¥ vest the power of 
designating the Special. Court in which 
an accused is to be tried exclusively in}. 
that government. Speaking in practical’ 
terms, the Bill thus enables the Central: 
Government to decide which of its nomi- 
mated judges shall try which accused 
or, in other words, which of the accus~ 
ed will be tried by which of its nomi~ 
nated judges. It has in fact been stat- 
ed atthe Bar by Mr, Jethmalani that 


But ` 
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most of the Special Courts envisaged. in 


the Bill will be located in Delhi. So if’ 


several courts are created by the Cen- 
tral Government in Delhi, and they 
are all presided over by judges nomi- 
nated by the Central Government, the 
power of nominating the judge for any 
particular case triable in Delhi shall 
vest in the Central Government. As 
will appear, such a procedure cannot be 
said to be fair, just and reasonable 
within the meaning of Art. 21 and 
amounts to serious trangression on the 
independence of the Judiciary. 


162. Reference has already been mada 
to the scheme provided in the Constitu- 
tion for the creation of the civil and 
criminal judicial courts and the indepen 
dence of the judges and the Magistrates 
presiding over those courts. So far as 
the Supreme Court and the High Courts 
are concerned, the question of the Cen- 
tral or the State Governments nominat~ 
ing the judge who shall deal with a 
particular case does not and cannot 
arise, As regards the subordinate courts, 
S. 9 (2) of the Code of Criminal Proce~ 
dure provides that every Court of 
Session shall be presided over by a 
Judge to be appointed by the High 
Court, and S. 11 (2) makes a similar 
provision regarding Judicial Magistrates. 
The same care has been taken in re- 
gard to the appointment of Chief Judi- 
cial Magistrates, Additional Chief Judi- 
cial Magistrates and Sub-divisional Judi- 
cial Magistrates, and the conferring of 
powers on Special Judicial Magistrates. 
It is not therefore permissible for the 
Executive to appoint a particular judge 
or Magistrate to preside at ‘the trial of 
a particular accused under the Code of 
Criminal Procedure. That is fair, just 
and reasonable and relieves the accused 
of any possible oppression. 


163. It has to be appreciated that the 
problem is of much greater significance 
in the case of trials before the Special 
Courts envisaged in the Bill. As is obvi- 
ous, a trial by the fiat of a successor 
government, however justified, is notic- 
ed with an amount of ‘scepticism. . If 
one may be permitted to say so, a ‘suc- 
- cessor trial,’ broadly speaking, seeks to 
hit the adversary a second time after 
his initial discomfiture and displacement 
from power or authority and in the 
case of an accused who has held a high 
political status, it may have the effect 
of destroying his political future. It is, 
by the very nature of things, difficult 
to disabuse the mind of such an accused 


‘of the lurking suspicion 
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that the trial 
is motivated by political considerations 
and will not be just and fair, or to con- 
vince him that it will ultimately. lead 
to justice, It should therefore be the 
effort of those ordering the trial to do 
nothing that may, even remotely, justify 
such a suspicion. They should in fact do 
all they: can be convince every one con~ 
cerned, including the accused,-that they 
had the best of intentions in ordering 
the trial and had provided a fair and 
straightforward procedure, and the 
cleanest of judges, for the trial, in an 
open and fearless manner, That will not 
only foreclose avoidable criticism but 
uphold the majesty of the Rule of Law 
in its true sense. . 


164. Moreover, if the result of the 
trial has to carry conviction with tha 
people as a whole, and is meant to ac~- 
quaint them with the ‘true character’ 
of the persons who have committed the 
offences for the survival of the demo- 
cratic institutions and cleanliness of the 
political life, as professed in the State- 
ment of Objects and Reasons of the Bill, 
it is in the interest of those making the 
declaration referred to in clause 4 of the 
Bill to convince everyone, including the 
accused, that the trial is not spectacular 
in purpose and does not expose those 
facing it to a risk greater than that taken 
by any other accused at an ordinary 
trial, under the ordinary law. That kind 
of assurance, that there is no prearrang~ 
ed result, and that the accused have 
nothing to fear from the presiding judge 
of the Court, is the basic requirement of 
a ‘successor trial’, Human dignity is a 
concept enshrined in the preamble of 
our Constitution and runs through all 
that it provides. It is therefore neces- 
sary that this treasure should be the 
priceless possession and the solid hope — 
of all our fellow citizens including those 
who have to face trials for the offences. 
charged against them. 


165. But the clauses of the Bill re~ 
ferred to above are in derogation of the 
majesty of the judicial edifice so glori- 
ously and assuredly built up by the 
Constitution, and is a serious inroad on 
the independence of the judiciary. 


166. Reference in this connection may 
be made to Liyanage v. Reginam, (1966) 
1 All ER 650. In that case, the appel- 
Jants were not tried by a judge and 
jury in accordance with the normal pro- 
cedure, but by three judges of the Sup- 
Teme Court of Ceylon nominated by 
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the Minister of Justice, A preliminery 


objection was taken that the nominatzon `- 


. and the section under which it was 
made were ultra vires the Constitution, 
The three Judges of the Supreme Court 
unanimously upheld the objection on 
the ground that the power of nominat_on 
~ conferred on the Minister was an inter- 
ference with the exercise by the Judges 
of the Supreme Court of the strict judi- 
cial power of the State vested in them 
by virtue of their appointment or was 
in derogation thereof, and was a power 
which had till then been ‘invariasly 
exercised by the judicature as being 
part of the exercise of the judicial power 
of the State, and could not be reposed 
in any one outside the judicature.’ The 
law was amended thereafter, and it was 
made permissible for the Chief Jus-ice 
to nominate the three Judges. But tha 
Privy Council, on appeal against conric~ 
tion after the amended provision “ad 
taken effect, upheld the conclusion of 
the Supreme Court in principle, and 
held that the power of the judicature 


could not be ‘usurped or infringed’ by 
the executive or the legislature. The 
Privy Council examined the other ob- 


jectionable provisions of the amenied 
Act and held that they were invalid. 
Those provisions are not relevant for 
purposes of the present case, but I can- 
not help extracting the following rote 
of caution struck by their Lordships:—~ 


“what is done once, if it be. allowed, 
may be done again and in a lesser crisis 
and less serious circumstances; and thus 
judicial power may be eroded.” 


An attempt like the one made in the pre- 

. sent Bill to usurp an important judicial 
power and ‘vest it in the executive, ‘s a 
serious inroad on the independence of 
the judiciary and is fraught with sri- 
ous consequences, It has therefore ne- 
cessarily to be put down at the very 
inception for it may otherwise give vise 
to a prospect too gruesome to envisage 
and too dangerous to be allowed to have 
the sanction of law. 


167. My answer to the question re- 
ferred by the President will therefore 
be that apart from the three defects 
pointed out by my Lord the Chief Jus- 
tice, clauses 5 and 7 of the Bill are œn~ 
titutionally. invalid, and I would re- 

rt my opinion accordingly, 

Reference answered accordingly. 
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P.-N. SHINGHAL AND D. A. DESAI, JJ. 
Bhopal Sugar Industries Ltd, Appel- 

lant v. State of Madhya Pradesh and 

others, Respondents. 

e Appeal No, 1293 of 1969, D/- 5-12- 
78. 


(A) Sugarcane Cess Validation Act 
(Central Act 38 of 1961), S. 3 — M. P. 
Sugarcane (Regulation, Supply and Pur- 
chases) Act (1 of 1959), S. 23 — Levy of 
cess on sugarcane brought in factory — 
Factory cannot come within the term 
‘local area’ within Sch. 7 List 2 Entry 
52 of Constitution — Similar Acts in 
other States held ultra vires by Supreme 
Court — Held, that Cess Validation Act 
was not invalid. AIR 1961 SC 652 and 
AIR 1966 SC 416, Followed. (Paras :6, 7) 


Anno: AIR Manual (3rd Edn.) Sugar- 
cane Cess (Validation) Act, S. 3 N. 1. 

(B) Sugarcane Cess Validation Act 
(Central Act 38 of 1961), S. 3 — M. P. 
Sugareane (Regulation of Supply and 
Purchases) Act (1 of 1959), S. 23 — Levy 
of cess on sugarcane brought in factory 
by M. P. Govt. Notification D/- 28-11- 
1959 —- Mandamus issued by High Court 
on 31-8-1961 quashing the notification — 
Mandamus ceased to have effect and Sec- 
tion 3 validated the notification, (Para 8) 


(C) M. P. Sugarcane (Regulation of 
Supply and Purchases) Act (1 of 1959), 
S. 23 — M. P. Sugarcane (Regulation of 
Supply and Purchases) Rules (1959), 
R. 63 — Collection of cess from occupier 
of factory — Powers of Collector — 
Formal order of assessment by the Col- 
lector is not necessary. 


The State Act and the Rules do not 
require that the Collector shall make a 
formal order of assessment, and then 
collect the cess, (Para 11) 


The purpose of an assessment is to. 
compute the amount of the cess payable 
by the person concerned. ‘Assess’ is a 
comprehensive word, and in a taxing 
statute it often means the computation 
of the income of the assessee, the deter- 
mination of the tax payable by him, and 
the procedure for collecting or recover- 
ing the tax. In a case where there is a. 
dispute about the identity of the asses- 
see, the order of assessment serves the 
purpose of establishing that identity and 


®(Misc. Petn. No. 404 of 1964, D/- 25-4- 
1968 (Madh Pra).) 
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naming the person from whom the tax 
has to be recovered. In the instant case 
thera was no controversy regarding the 
identity of the assessee, and the provi- 
sion regarding the assessment of the cess 
fn sub-section (2) of Section 23 of the 
State Act and Rule 60 of the Rules re- 
Jated to the checking of the quantity of 
cane which had entered the specified 
area, and the amount of cess deposited 
in respect of it. It was evident that the 
Collector did apply his mind to the mat« 
ter, and made an express order for the 
recovery of the total amount of the cess 
admitted by the occupier. (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1966 SC 416: (1966) 1 SCR 523 6 
‘ AIR 1961 SC 652: (1961) 3 SCR 242 4 
' Mr. S$. T. Desai, Sr, Advocate (M/s. 
§. B. Dadachanji, K. J. John and Mrs 
A, K. Varma, Advocates with him), for 
Appellant; Mr, S. K. Gambhir, Advocate 
{for Nos. 1, 2 and 4) and M/s. E. G 
Agrawala and R. N. Sachthey, Advo- 
„cates (for No. 3), for Respondents, 


SHINGHAL, J.:— This appeal by 4 
certificate issued by the Madhya Pra- 
desh High Court is directed against its 
fudgment dated April 25, 1968, 


2. The appellant is a company which 
cultivates sugarcane and -manufactures 
sugar in its factory in Sehore, Madhya 
Pradesh, by crushing the sugarcane cul- 
tivated by it and purchased. from other 
cultivators. The State Legislature enact- 
ed the Madhya Pradesh Sugarcane (Re- 
gulation of Supply and Purchase) Act, 
4958, hereinafter referred to as the State 
Act, which came into force on July 1, 
1959. The State Government issued a 
notification on November 28, 1959, which 
appeared in the State Gazette dated De- 
cember 4, 1959, under Section 23 of the 
State Act imposing a cess of 12 paise 
per maund on the entry’ of . sugarcane 
during a crushing season in. the area 
comprised within 'such of the factories 
in which the total quantity of cane 
entering for consumption, use or sale to 
the factory during such season exceed- 
ed 10 lakh maunds”. The appellants 
challenged the validity of the imposition, 
and the High Court on August 31, 1961,° 
held that the notification was illegal as 
the imposition of the levy was with 
reference. to particular premises, A simi- 
‘ar view was taken in regard to the Acts 
jn some other States and Parliament 
thereupon enacted the Sugarcane Cess 
(Validation) Act, 1961, hereinafter refer- 
BN eager ee Se re ape 
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red to as the Validation Act, which came 
into force’ on December 26, 1961. Sec- 
tion 3 of the Validation Act was taken 
to validate the imposition and collec- 
tion of the cess under the State-Act. The 
Manager of the appellant company re- 
ceived an intimation from the Additional 
Collector of Sehore dated April 13/15, 
1964, stating that a sum of Rupees 
5,49,262.92 was due from it on account 
of cess for the period ‘1959-60 to Decem- 
ber 25, 1961” and asking for a bank 
guarantee for payment of the balance. 
The appellant wrote back saying that 
the amount of the cane cess worked out 
to Rs. 5,44,835.68 and not Rs, 5,49,262,92, 
and that as the Collector had not assess- 
ed the amount of the cess in accordance 
with the rules, it was not payable by 
the appellant. As the Collector ignored 
the objection of the appellant, a demand 
notice was served upon it under section 
146 of the Madhya Pradesh Land Reve- 
nue Code, 1959, asking it to deposit 
Rs. 5,49,262.92 by August 1, 1964. Once 
again the appellant denied its liability, 
but as that was not acceptable to the 
Collector, the ‘appellant filed a writ 
petition in the High Court stating that 
the Collector’s demand on account of the 
cess was illegal as the Validation Aci 
was ultra vires the Constitution: 


3. The State of Madhya Pradesli 
traversed the claim in the writ petition. 
The High Court upheld the imposition 
of the cess but reduced it to Rupees 
5,44,835.69, by its impugned judgment 
dated May 25, 1968, and that is why 
the Company has came up in appeal to 
this Court, 


4. It has-been argued’ by ‘Mr. Desai- 
on behalf of the appellant that Sec. 23 
of the State Act was not ultra vires the 
Constitution and there could be no quese 
tion of validating a valid Act. Accord» 
ing to him, the State Act fell within thw 
scope of Entry 52 of List II of the Se» 
venth Schedule of the Constitution and 
was valid, and Parliament could net 
legislate in respect of that occupied field 
and pass the Validation Act. These argu» 
ments have been based on the main con= 
tention that the expression ‘an area” in 
sub-sec, (1) of Section 23 of the State 
Act really means ‘a local area’ within 
the meaning of the aforesaid Entry 52 
and no other area, 


§.. Sub-section (1) of Section 23 of 
the State Act reads as follows:— 


"23. Levy of cess on cane— (1) The 
State Government may, by notification, 
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impose a cess not exceeding 25 paise a 
maund, on the entry of cane into an 


area, specified in such notification, tor _ 


consumption, use or sale therein;” ‘i 
There are two provisos to the sub-sec- 
tion, but they are not relevant for the 
purpose of the controversy before us. It 
would appear from the sub-section that it 
permits the State Government to impcse 
the cess on the entry of sugarcane irto 
any area that may be specified in its 
notification, and there is nothing in it to 
confine the imposition to a ‘local area’. 
As has been held by this Court in D.a- 
mond Sugar Mills Ltd. v, State of Ut-ar 
Pradesh, (1961) 3 SCR 242: (AIR 161 
SC 652) when a similar point arose zor 
consideration with (sic) the U., P. Sugar- 
eane Cess Act, 1956, the proper meaning 
to be attached to the words ‘local arza’ 
in Entry 52 of List II of the Severth 
Schedule of the Constitution, (when the 
area is a part of the State imposing the 
law) is an area administered by a lozal 
body like a municipality, a district 
board, a local board, a union board, a. 
panchayat or the like’. It has been clear- 
ty laid down that the premises of a fac- 
tory are therefore not a ‘local area’. This 
court accordingly struck down Sectior 3 
of the U. P. Act empowering the Gev- 
ernor to impose a cess on the entry of 
sugarcane into the premises of the fac- 


tory on the ground that it did not tall, 


within Entry 52 of the State List end 
there was no other Entry in the State 
List or the Concurrent List in which -he 
Act could fall, It is therefore futile for 
the appellant to contend that Section 23 
of the State Act was not ultra vires -he 
Constitution or that it can be uphəld 


on such a construction of the words ‘an. 


area’ in Section 23 as to restrict it to 
mean a ‘local area’, 


6 The decision in Diamond Sugar 
Mills case came up for consideration in 
this court in Jaora Sugar Mills (P.) Ltd. 
v. State of Madhya Pradesh, (1966) 1 
SCR 523: (AIR 1966 SC 416) with a soe 
cific reference to the provisions of :he 
State Act, and it was once again held, 
following that decision, that the impasi- 
tion of the cess was outside the .legisla- 
tive competence of the State. While eza- 
mining that aspect of the controversy, 
this Court made it clear that what Far- 
liament had done by enacting Section 3 
of the Validation Act was not to vali- 
date the invalid State Statutes, but to 
make a law concerning the cess cover- 
ed by the said Statutes and to provide 


that the said law shall come into ope- 
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ration retrospectively; This Court clarifi- 
ed that by virtue of Section 3-of the 
Validation Act, -the command under 
which the cess would be deemed to have 
been recovered would ‘be the command! _ 
of the Parliament, because the relevant 
sections, notifications, orders, and rules 
had beeh adopted by the Parliamentary 
Statute itself, 


7. It will thus appear that the argu- 
ment of Mr. Desai tọ the contrary is of| 
no consequence, 


8. The other argument of Mr, Desai 
that the writ of mandamus issued by 
the High Court on August 31, 1961," 
quashing the notification dated Novem- 
ber 28,. 1959, could not be made, and — 
was not in fact made, ineffective by the 
Validation Act, is also of no consequence, 
Section 3 of the Validation Act makes 
this quite clear for it provides as fol- 
lows:—~ 

“3. Validation of imposition and col= 
lection of cesses under State Acts.— 
Notwithstanding any judgment, decree 
or order of any Court, all cesses impos- 
ed, assessed or collected or purporting 
to have been imposed, assessed or col- 
lected under any State Act before the 
commencement of this Act shall be 
deemed to have been validly imposed, 
assessed or collected in accordance with 
law, as if the provisions of the State 
Acts and of all notifications, orders and 
rules issued or made thereunder, in so 
far as such provisions relate to the im- 
position, assessment, collection of | such 
cess had been included in and formed 
part of this section and this section had 
been in force at all material times when 
such cess was imposed, assessed or col- 
lected; and accordingly— 

(a) no suit or other proceedings shall © 
be maintained or continued in any Court 
for the refund of any cess paid under 
any State Act; 

(bo) no Court shall enforce a decree 
or order directing the refund of any 
cess paid under any State Act; and 


(c) any cess imposed or assessed under 
any State Act before the commencement 
of this Act but not collected before such 
commencement may be recovered (after 
assessment of the cess, where necessary). 
in the manner. provided under that Act. 


(2) For the removal . of doubts it is 
hereby declared that nothing in sub- 
section (1) shall be construed as pre- 
venting any person— 
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(a) from questioning 
with the provisions of any State Act 
and rules made thereunder the assess= 
ment of any cess for any period; or 


(b) from claiming refund of any cess 
paid by him in excess of the amount due 
from him under any State Act and the 
rules made thereunder,” 


The section thus specifically validates 
the notification in question in regard, 
inter alia, to the imposition of the cess. 
'The mandamus which was issued by the 
High Court on August 31, 1961, could 
mot therefore avail the appellant there- 
after, 


9. It has lastly been argued by Mr, 
Desai that when a law provides for the 
assessment of a cess or tax, it is neces- 
sary that it should be done by a specific 
order to that effect, and that an order 
of assessment cannot be presumed when 
it has not really been made, It has 
therefore been argued that as an order 
of assessment was not made in the pre« 
sent case, it could not de presumed of 
deemed to have been made simply be- 
cause a demand was raised for the pur- 
pose of effecting the recovery of the cess 
from the appellant, 


10. The charging provision for the 
levy of the cess is to be found in S. 23 
of the State Act, to which we shall con~ 
tinue to refer for the sake of conveni- 
ence even after the passing of the Vali- 
dation Act. Sub-section (2) of that sec- 
tion provides that the State Government 
shall make rules specifying the authority 
empowered to assess and collect the 
cess and the manner in which it shall be 
collected. The Madhya Pradesh Govern- 
ment accordingly made the Madhya 
Pradesh Sugarcane (Regulation of Supply 
and Purchase) Rules, 1959, hereinafter 
referred to as the Rules which were 
also ‘validated’ by Section 3 of the Va- 
lidation Act. Rule 60 of the Rules pro- 
vides that the Collector shall be the au- 
thority empowered to ‘assess and col 
lect’ the cess, Rule 61 makes it obliga- 
tory for the occupier of a factory to 
maintain a correct account, day to day, 
‘in the prescribed form, of the cane enter- 
ing the area specified in the notification 
under Section 23, Rule 62 provides fur- 
ther that the occupier of the factory 
shall submit to the Collector, before the 
close of each month, a: return in the pre- 
scribed. form, showing the quantity of 
cane that ‘has entered the.specified area 
during the immediately - 
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month.. It further provides that within 
15 days of the close of the crushing sea- 
son, the occupier shall deposit the cess 
leviable on the total quantity of cana 
which has entered the specified area 
during the crushing season and shall 
send the treasury receipt showing the 
amount of cess deposited to the Collec- 
tor. Then comes Rule 63, which places 
be? following responsibility on the Col- 
ector:— 


"63. The Collector shall check the 
amount of cess deposited by the occupier 
of the factory from the returns submit- 
ted under Rule 62 and see if the full 
amount of cess due from the occupier 
has been credited into the Treasury. 
the Collector finds that the full amount 
of cess due from the occupier of the 
factory has not been deposited he shall 
by a written notice call upon the occu- 
pier to deposit the amount due from him 
within the period specified in such a 
notice and the occupier shall deposit the 
amount within the period specified.” 


The responsibility of the Collector for 
purposes of assessing and collecting the 
tax under Rule 60 of the Rules is there- 
fore to check the amount of the cess de- 
posited by the occupier of the factory. 
The check has to be made with the re- 
turns submitted by the occupier, and 
the` Collector has to see that the full 
amount of the cess has been credited to 
the treasury. If he finds that this is not 
so, it.is his duty to call upon the occu- 
pier, by a written notice, to deposit the 
amount due from him within the period 
specified in the notice, 


11. The State Act and the Rules do 
not therefore require that the Collector 
shall make a formal order of assessment, 
and then collect the cess, 


12. It has to be appreciated that tha 
purpose of an assessment is- to computs 
the amount of the cess payable by thi 
person concerned. ‘Assess’ is a compre~ 
hensive word, and in a taxing statute if 
often means the computation of the in- 
come of the assessee, the determination 
of the tax payable by him, and the pro= 
cedure for collecting or recovering the 
tax. In a case where there is a dispute 
about the identity of the assessee, the 
order of assessment serves the purpose 
of establishing that identity and naming 
the person from whom the tax has to be 
recovered. In the present case there is 
no controversy regarding the identity o 
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the assessee, and the: provision regard~ 
ing the assessment of the cess in sub- 
section (2) of Section 23 of the State 
Act and Rule 60 of the Rules related. to 
the checking of the quantity of cene 
which had entered the specified area, 
and the amount of cess deposited in 
respect of it. It is for the purpose that 
Form 4 provides the details to be sub- 
mitted by the occupier of the factory, 
and a duty is cast on him to deposit “he 
cess leviable on the total quantity of 
the cane, within 15 days of the close: of 


the crushing season, and to send the re~ ` 


ceipt evidencing the deposit to the Col- 
lector, 


"13. As has been pointed out by ‘the 

High Court, the appellant’s letter (Ex. 
R-1) dated May 25, 1964, shows that it 
admitted that the amount of the cess 
payable by it worked out to a total of 
Rs. 5,44,835.69. That was therefore the 
admitted amount of the cess which ad 
to be recovered. The Collector recorded 
an order (Ex, R-2) dated July 21, 1264, 
in which he clearly stated that he had 
gone through the case and that the Teh- 
sildar should immediately recover the 
entire amount of the cess due from the 
appellant forthwith, He further directed 
that the ‘entire amount of the cane zess 
due from the B.S.I.’ should be recovered 
and monthly progress report sent to kim, 
This shows that the Collector did apply 
his mind to the matter, and made an ex- 
press order for the recovery of the total 
amount of the cess admitted by the ap~ 
pellant. It seems that the Naib-Tehsildar 
increased the amount beyond what had 
been admitted by the appellant and di» 
rected by the Collector, but the High 
Court rightly confined the recovery to 
Rs. 5,44,835.69 which was admitted by 
the appellant to be due from it on ac- 
count of cess for the two seasons, There 
is thus no force in the argument of Mr. 
Desai to the contrary, 


14. The appeal fails and is dismissed 
with costs, ; { 


Appeal dismissed, 
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` (From:— Madras)* 
N. L. UNTWALIA AND O. CHINNAPPA 
i REDDY, JJ. 
Criminal Appeal No. 233 of 1978 and 
ee Petn. No. 4327 of 1978, D/- 11-12- 


(1) Bhawarlal Ganeshmalji, Appellant 
v. The State of Tamil Nadu and another, 
Respondents. = 

AND 


. (2) Bhawarlal Ganeshmalji, Petitioner 
v. State of Tamil Nadu and others, Res- 
pondents, 


(A) Conservation of Foreign Exchange 
and ‘Prevention of Smuggling Activities 
Act (1974), Ss. 3, 4 — Order of detention 
— Delay in arresting detenu — Delay 
caused by abscondance of detenu ~~ De- 
tention is not illegal, 


It is true that the purpose of detention 
under the COFEPOSA is not punitive 
but preventive. The purpose is to pre- 
vent organised smuggling activities and 
to conserve and augment foreign ex- 
change, It is also true that the maximum 
period for which a person may be de- 
tained under the COFEPOSA is one 
year. It is further true that there must- 
be a ‘live and proximate link’ between 
the grounds of detention alleged by the 
detaining authority and the avowed pur- 
pose of detention namely the preven- 
tion of smuggling activities. The Court 
in appropriate cases may assume _ that 
the link is ‘snapped’ if there is a long 
and unexplained delay between the date 
of the order of detention and the arrest 
of the detenu. In such a case the Court 
may strike down order of detention un- 
less the grounds indicate a fresh appli~ 
cation of the mind of the detaining au- 
thority to the new situation and the 
changed circumstances, But where the 
delay is not only adequately explained 
but is found to be the result of the re- 
calcitrant or refractory conduct of the 
detenu in evading arrest, there is war= 
rant to consider the ‘link’ not snapped 
but strengthened. (Para 6) 


In the instant case the order of de- 
tention was passed on 19-12-1974. The 
detenu was found absconding, Despite 
of all the necessary efforts the detenu 
could. not be arrested until he surren= 
PRA Stl S RS a IR rah 
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dered on 1-2-1978, Therefore the deten- 
tion could not be held to be invalid. 
(Para 6) 
(B) Constitution of India, Art. 22 (5) ~~ 
Detention under COFEPOSA — Right of 
detenu to make representation against 
order — Grounds of detention specific — 
Name of intelligence officer not asked 
by detenu and not supplied by authority 
=~~ Article 22 (5) is not violated. 


In order to make a representation 


against the order of detention and thus. 


to exercise the fundamental right gua- 
ranteed by Article 22 (5) of the Consti- 
tution, a detenu is entitled to be fur- 
nished with all essentials particulars 
forming the basis of the grounds of de- 
tention. So it is that where insufficient 
particulars are mentioned in the grounds, 
the detenu is entitled to call for better 
particulars. That is a right which flows 
from the constitutional right to be af- 
forded a responsible opportunity to make 
representation, Of course, where the 
grounds are vague, no quesfion would 
arise of the detenu asking for better 
particulars, But the instant case is not 
a case of a vague ground. The ground 
is specific enough. If the detenu wanted 


„any more particulars such as the name 


of the intelligence officer or other in- 
formation, he could have well asked for 
the particulars before making his repre- 
sentation. That he never did. It was -not 
as if any privilege had been claimed by 
the Government in respect of the intel- 
tigence reports. In fact the intelligence 
reports were produced before the Judges 
of the High Court at the hearing of the 
Writ Petition there. There was no com- 
plaint before the Supreme Court that the 
detenu or his counsel wanted to peruse 
the reports and were denied the oppor- 
tunity of doing so, Thus the detenu 
could not be said to have been denied a 
reasonable opportunity of making a re- 
presentation merely because particulars 
which he never desired in respect of a 
ground which was not vague were not 
furnished to him. (Para 8) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art, 22 N. 18. 


Mr, Ram Jethmalani, Sr. Advocate, 
(Mr. M. G. Kurnali and Mr. Vineet Ku- 
mar Advocates with him), for Appellant/ 
Petitioner; Mr. A. V. Rangam, Advocate, 
for Respondents, 

CHINNAPPA REDDY, J.:— Bhawar- 


lal Ganeshmalji whose application for 
the issue of a Writ of Habeas Corpus was 
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rejected by the High Court of Madras,- 
is the appellant in Criminal Appeal No, 
233 of 1978, He has also filed Writ Peti~ 
tion No, 4327 of 1978 for the issue of a 
Writ of Habeas Corpus under Art, 32 of 
the Constitution in which he has raised 
certain grounds which had not been 
raised before the Madras High Court, 
The appeal and the Writ Petition wera 


heard together by us and are disposed 


of by this common order, í 


2. The impugned detention order was 
made on 19th December, 1974 by tha 
Government of Tamil Nadu and thë 
grounds for the order were contained in 
a memorandum dated 28th December, 
1974 of the Government of Tamil Nadu. 
The order of detention could not be exe- 
cuted immediately as the appellant-peti~ 
tioner was absconding and could not be 
apprehended despite a proclamation 
made pursuant to Section T of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 
#974, The appellant-petitioner, however, 
surrendered himself before the Com- 
missioner of Police, Madras on Ist Feb- 
ruary, 1978, First the order of detention 
and later the grounds of detention were 
served on the appellant-pefitioner, 


3. There were two grounds of defen» 
tion which were as follows: 

“(iJ On 23-2-1972 an inland registered 
parcel bearing No. 325. ernanating from 
one T. Chowdiah No. 2, Sanjeevappa 
Lane, Bangalore, and addressed to M/s. 
Raj Metal House, 77, Mint St. Madras 
was intercepted by Preventive Officers 
of the Madras Customs at fhe Madras 
General Post Office and it was found 
to contain Indian currency amounting to 
Rs, 1,20,000 and the currency was seized 
under the Customs Act, Sukanraj, owner 
of M/s. Raj Metal House on being ques- 
fioned admitted in a written stafement 
dated 23-2-1972 that fhe currency was 
sent by one R. G. Bhandari’s man from 
Bangalore, to be received by him and 
handed over to. one Bhoormal, a partner 
of R. G. Bhandari, residing with the 
latter. He also stated that he knew well 
that R. G. Bhandari. was dealing in 
smuggled gold at Bangalore; Sukanraj 
further stated that within the previous 
two months, 5 or 6 parcels were receiv 
ed by him and by his brother Motilal. 
Mothilal also gave an independent state- 
ment on the same day corroborating the 
facts mentioned by his brother that 
R. G. Bhandari was dealing in smuggled 
gold and that the currencies in post par- 
cels were the sale proceeds of smuggled 
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gold. On enquiry at the Park Town Post 
Office it was found that seven register- 
ed parcels had been delivered to M/s. 
Raj Metal Works between 18-1-1972 and 
17-2-1972 and received either by Sukhan- 
raj or Mothilal, N 


At Bangalore, the premises at No, 2, 
Sanjeevappa Lane the address mentian- 
ed on post parcel, was searched on 23-2- 
1972. T. Chowdiah, the sender of the said 
parcel was not there. But one Ghaver- 
chand Samarthajee was present. He ad- 
mitted in his statement dated 24-2-1072 
that he was an employee of R. G. Bhan- 
darj and on the latter’s instructions he 
was disposing of smuggled gold in Ben- 
galore on behalf of his master and dəs- 
patching the sale proceeds to Madras. 
The postal receipt bearing the No, 325 
Avenue Road Post Office, Bangalore, in 
respect of the parcel which was seized 
at Madras, was also seized. This and his 
confessional statement revealed that he 
had previously despatched seven regis- 
tered parcels to M/s, Raj Metal Works 
containing amounts to the tune of Ru- 
pees 8,84,000 using the name of T. Chcw- 
diah and that he had disposed of 3900 
bars of smuggled gold valued at Ru- 
pees 80 lakhs within a short time of Jess 
than a month. Bhavarlal, the servant 
of Bhoormal in Madras identified Gaa- 
verchand Samarthajee as an employee of 
R. G. Bhandari used for gold smuggling 
business at Bangalore. The case was ad- 
judicated and the currency was confiscate 
ed. A personal penalty of Rs. 5,000 was 
imposed on Thiru R. G. Bhandari, 


(ii) On 20-4-1974, 40 bars of gold 
weighing 23,274.100 grams valued at 
Rs. 12,75,420 were seized by Thiru Rama« 
nathan Supdt. Central Excise, Macras 
from a secret cavity of an Ambassador 
car MDE 9399 at the Commercial Check 
Post, Hosur. T, Ramamurthy of Porsyar 
(driver)' and Thiru Ganesan occupied the 
, car. Their statements revealed that the 
gold was sent by Sikku Govindaswami 
of Porayar, a noted transport agent for 
contraband goods, Ganesan also admi-ted 
that the car with the contraband was to 
be handed over to one Marwari, at Ean- 
galore at an appointed place; The intel- 
ligence report dated 194-74 and 19-41-74 
by the Intelligenee Officer to the Ditec- 
torate of Revenue Intelligence which 


had been received earlier on the basis of- 


which the aforesaid car was intercepted 
and the seziure was effected, had dis 
closed that the Marwari referred to was 
R. G. Bhandari”. ; 


Bhawarlal v. State of T. N. 
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4. Shri Jethmalani learned - counsel 
for the detenu submitted that the order 
of detention- which was made more than 
three years before its execution must be 
considered to have lapsed or ceased to 
be effective without a “fresh application 
of the mind of the detaining authority 
to the facts and circumstances of ` the 
case and the necessity for preventive 
detention. Otherwise, the learned coun- 
sel submitted the order of preventive 
detention would change its character 
and become an order of punishment for 
an unproven crime. In regard to the first 
ground mentioned in’ the Memorandum 
of the Government, the learned counsel 
submitted that all the four persons who 
had made statements on 23rd February, 
1972 and 24th February, 1972, and which 
were the basis of the first ground, had 
resiled from their statements long be- 
fore the order of detention was made, 
The circumstance that all of them had 
resiled from their earlier statements was 
not brought to the-notice of the detain- 
ing authority and the failure of the de- 
taming authority to consider such vital 
material before arriving at its subjective 
satisfaction vitiated the ground and, 
therefore, the order of detention itself. 
Shri Jethmalani urged that the order 
of detention had necessarily to be struck 
down even if a single ground out of 
many was bad since the order had been 
made at a time when S. 5-A of the CO- 
FEPOSA had not yet been brought into 


‘the Statute Book, In regard to the se- 


cond ground of detention the submission 
of Shri Jethmalani was that it was not 
based upon any ‘rationally probative’ 
material, The ground was invalid inas- 
much as it was based upon an intellig- 
ence report, It was further contended 
that the ground would be innocuous 
without the aid of the intelligence report 
mentioned therein and since no privilege 
‘was claimed in respect of the intelligence 
report, the identity of the author of the 
report should have been disclosed as 
also the material on which the report 
was based. Failure to do so had result- ` 
ed in a denial of the petitioner’s funda- 
mental right, under Article 22 (5) of 
the Constitution, x 


5. Shri A. V.. Rangam, learned coun- 
sel for. the State of Tamil Nadu urged 
that the appellant-petitioner was himself 
Tresponsible for the long delay in the 
execution of the order of detention and 
he could not be allowed to take advant- 
age of his own wrong. With regard to 
the first ground of detention he sub- 
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mitted that the circumstance that the 
persons who had incriminated the detenu 
had resiled from their former statements 
had been mentioned in the adjudication 
order passed by the Customs authorities 
and that order had been placed before 
the detaining authority before the order 
of detention was made, In regard to 
the second ground of detention the 
learned counsel argued that it was not 
based merely on the intelligence report 
and in any case, since no privilege was 
claimed, it was always open to the de- 
tenu to have asked for more particulars 
if he so desired, but which he failed to 
do, 


6. It is true that the purpose of de- 
COFEPOSA is not 
preventive. The purpose 
is to prevent organised smuggling acti- 
vities and to conserve and augment 
foreign exchange. It is true that the 
maximum period for which a person 
may be detained under the COFEPOSA 
is one year, It is further true that there 
must be a ‘live and proximate link’ be- 
ween the grounds of detention alleged 
by the detaining authority and the avow- 
ed purpose of detention namely the pre- 
vention of smuggling activities, We may 
in appropriate cases assume that the 
link is ‘snapped’ if there is a long and 
unexplained delay between the date of 
the order of detention and the arrest of 
the detenu. In such a case we may 
strike down an order of detention un- 
less the grounds indicate a fresh appli- 
cation of the mind of the detaining 
authority to the new situation and the 
changed circumstances, But where the 
delay is not only adequately explained 
but is found to be the result of the re- 
calcitrant or refractory conduct of the 
detenu in evading arrest, there is war- 
rant to consider the ‘link’ not snapped 
but strengthened, That, precisely, is 












of detention was made on 19th Decem- 
ber, 1974. The detenu was found to be 
absconding. Action was taken pursuant 
to Section 7 of the COFEPOSA and he 
was proclaimed as a person absconding 
under Section 82 of the Criminal Proce- 
dure Code. The proclamation was pub- 
lished in several leading English and 
local language daily newspapers. His 
photograph was exhibited in cinema 
halls. A reward of Rs. 5,000/- was also 
announced for his apprehension, Despite 
all this effort he could not be arrested 
until he surrendered on Ist February, 
1978. We do not have any hesitation in 
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overruling the submission of Shri Jeth- 
malani based on the~delay in the execu- 
tion of the order of detention. 


7. The second submission made on 
behalf of the detenu that the detaining 
authority had not before it the circum- 
stance that the four persons who had 
made statements implicating the detenu 
had later, but long before the order of 
detention, resiled from their statements 
is also devoid of force, The proposition 
that the failure to place before: the de- 
taining authority relevant and material 
facts which may influence the mind of 
such authority one way or the other 
will vitiate the order of detention is 
unexceptionable. But a perusal of the 
first ground of detention shows that the 
detaining authority took into considera- 


-tion the circumstance that there were 


‘adjudication’ proceedings, that the cur- 
rency was confiscated and that a penalty 
of Rs, 5,000 was imposed on the detenu. 
It was not disputed and it was not alleg- 
ed in the petition that the order of ad-. 
judication by which the currency was 
confiscated and penalty was imposed did 
refer to the circumstance that persons 
who had made incriminating statements 
against the detenu had resiled from those 
statements, The circumstance that per- 
sons who had earlier incriminated the 
detenu had later resiled from those state~ 
ments was therefore, before the detain- 
ing authority. There is thus no factual 
foundation for this submission of the 
learned counsel, _ Which we accordingly 
reject, 


: 8. We now proceed to consider the 
last submission of the learned counsel 
based on the reference to the contents 
of the intelligence report in the second 
ground of detention. It was pointed out 
by the petitioner’s learned counsel that 
the statement of Ramamurthy and 
Ganesan merely showed that the contra- 
band was to be delivered to a Marwari 
at Bangalore at an appointed place, It 
was the intelligence report alone that 
fixed the identity of the Marwari as the 
detenu. Without the intelligence report 
it would be impossible to connect the 
detenu with the person mentioned as the 
Marwari in the statements of Ganesan 
and Ramamurthy. Now the submission 
of the learned counsel was that the iden- 
tity of the author of the intelligence re- 
port as well as the report and the mate- 
rial on which the report was based ought 
to have been disclosed to ‘the detenu if 
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the detenu was to effectively exerc.se 
his fundamental right under Article 22 
(5) of the Constitution and to make a 
representation against the order. of de- 






the grounds, the detenu is ; 
call for better perticulars, That is a right 
i the _ constituticnal 


tion would ‘arise of the detenu 
for better particulars. But the „present 
ground. 


nable opportunity of making a repre- 
sentation iA R particalars 


9. In the result we reject the. Appeal 
and the Writ Petition, 


Appeal and petition dismissed. 
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_lied on. 
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(From: 1975 Tax LR 1914 (All)) 
P. N. BHAGWATI AND R. S, PATHAK, 
JJ. : 


M/s. Ram Singh and Sons Engineering 
Works, Appellant v. The Commissioner 
of Sales Tax, U. P., Respondent. 

Civil Appeal No, 1814 of 1975, D/- 
¥-12-1978, . ` 


U. P. Sales Tax Act (15 of 1948), S. 7 
~~ Contract of sale or contract for ‘work 
and labour — Determination — Tests — 
Contract for fabrication and erection of |: 
cranes, held on facts to be a contract for 
work and labour — 1975 Tax LR 1914 
(All), Reversed, . i 


The primary test is whether the con- 
tract is one whose main object. is trans- 
fer of property in a chattel as a chattel 
to the buyer, though somé work may be 
required to be done under the contract 
as ancillary or incidental to the sale or 
it is carrying out of work by bestowal 
of labour and service and materials are 
used in execution of such work. The ‘pri- 
mary difference between a contract for 
work or service and.a contract for sale 
of goods is that in the former there is 
in the person performing work or ren- 
dering service no property in the thing. ` 
-produced as a whole. In the case of a 
contract for sale, the thing produced as a ~ 
whole “has individual existence as the 
sole property of the party who produced 
it, at some time before delivery, and 
the property therein passes only under 
the contract relating thereto to the other 


party for price, (1970) 26 STC 38 (SC) 
and AIR 1969 SC 1245, Relied on. 
s i (Para 4) 


Held on facts that the contract: for 
fabrication and erection of a 3 motion 
electrical overhead travelling cranes was 
a contract for work and labour and not 
a contract for sale. 1975 Tax LR 1914 
(All), Reversed; AIR 1978 SC 1747, Re- 
(Para 7) 


The fabrication and erection was one 
single indivisible process and a 3 motion 
electrical overhead travelling crane 
came into existence only when the erec- 
tion was complete, The erection was thus 
a fundamental and integral part of the 
contract, because without it the 3 mo- 
tion electrical overhead travelling crane 
did not come into being. The 3 motion 
electrical overhead travelling crane came 
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. into existence as ‘a unit only when the 
component parts were fixed in position 
and erected at the site, but at that stage 
it became the property of the customer 
because it was permanently embedded 
in the land belonging to the customer, 
The result was that as soon as 3 motion 
electrical overhead travelling crane 
came into being, it was the property of 
the customer and there was, therefore, 
no transfer of property in it by the 
manufacturer to the customer as a chat- 
‘tel. It was essentially a transaction for 
fabricating component parts and putting 
_ them together and erecting them at the 
site so as to constitute a 3 motion elec- 
‘trical overhead travelling crane. The 
transaction was no different than one 
for fabrication and erection of an open 
godown or shed with asbestos or tin 
sheets fixed on columns, (Para 6) 


Cases Referred: Chronological Paras 
AIR 1978 SC 1747: 1978 Tax LR 2354 
1, 5, 6 
(1970) 26 STC 38 (SC) "4 
AIR 1969 SC 1245: 24 STC 349 4 


‘Mr. S. C. Manchanda, Sr. Advocate 
(Mrs, Urmila Kapoor and Miss Kamlesh 
Bansal, Advocates with him), for Appel- 
lant; Mr. G. N. Dikshit, Sr, Advocate 
(Mr, O. P. Rana, Advocate with him), 
for Respondent. 


BHAGWATI, J..— The short question 
that arises. for determination in this ap- 
peal by special leave is whether a con- 
tract for fabrication and erection of a 
8-motion electrical overhead travelling 
-crane is a contract of sale or a contract 
for work and labour. The question is 
fortunately not beset with much diffi- 
culty since there is a recent decision of 
this Court in Sentinel Rolling Shutters 
& Engineering Co, (P.) Ltd. v. Commr. 
of Sales Tax, Maharashtra, C. A. No. 1001 
of 1977, decided on 12-9-1978: (reported 
in AIR 1978 SC 1747) which affords con- 
siderable guidance and almost concludes 
the determination of the question in fav~ 
our of the assessee, 


2. The assessee, who is the appellant 
before us, is a partnership firm carrying 
on the business inter alia of manufac- 
turing and erection of cranes. During 
the assessment year 1965-66, the asses- 
see entered into two contracts for sup- 
ply and erection of 3-motion electrical 
overhead travelling cranes, one with 
M/s. Kamlapat Moti Lal Sugar Mills 
and the other with M/s. Upper Doab 
Sugar Mills Ltd. The contract with M/s. 
‘Kamlapat Moti Lal Sugar Mills provid- 
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ed for supply and erection of one 3-mo- 
tion electrical overhead travelling crane 
at the price of Rs. 1,34,500 and on the 
terms and conditions set out in a letter 
addressed by M/s, Kamlapat Moti Lal 
Sugar Mills to the assessee: 

, "We confirm all the specifications given 
in your above referred quotation with 
the following changes: 

1, Structural capacity will be suitable 
for safe-load of two unloading crabs, 
ie. 10 tons, 

2. Span of the long gantry which is 
given 50 will be confirmed shortly. 

3. Your supply will also include gantry 
of 35X50 to make the crane three- 
motions. 

4. We shall not be required to give. 
any material except electric line up to 
the crane. ‘ 

5. You will be supplying crane-drivers 
cabin with automatic control panel free 
provided its trial is successful. : 

6. The minimum number of operations 
will be 30 per hour approx. 


7. You will give us working trial of 
the equipment at least by 30th Septem- 
ber, 1965, 


8. The price of the above equipment 
will be Rs. 1,34,500 for, Khatauli, sales 
tax, excise duty will be extra, if pay- 
able, This price includes erection charges, 

§, Terms of payment 

40% advance with the order, 

10% after one month from the date 
of the order, 

25% after the erection of bridge and 
columns, 

15% after trial, 

10% after one month’s 
performance. 


A penalty of 14% will be payable per 
week by you in case of delay per week 
after 30th September, 1965, and to a 
maximum of 5% of the total value. You 
will send your staff for erecting the un- 
loader and we shall be providing you 
necessary tools and tackles and welding 
set when required. Available accommo- 
dation will also be provided.” 


The contract between Upper Doab Sugar 
Mills Ltd. was for supply and erection 
of two 3-motion electrical overhead tra~ 
velling cranes with two crabs each at 
the price of Rs. 1,19,000 for each crane 
and it was on the following terms and 
conditions: i 

“That the contractor will supply the 
company two cranes with two crabs 
each as under:— . 


satisfactory 
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` (i) Crane bridge: The structural de- 
sign of the crane bridge will be in ac- 
cordance with the structural specifica- 
tions of B.S.S. 456 for electric overhead 
travelling crane, The structural perts 
will be fabricated from good quaiity 
Tata tested steel sections. The gircers 
for the main bridge will be of latice 
construction type heavy duty. 

(ii) Driver's cabin: The driver's cabin 
will be of weather proof outdoor con- 
struction. It will be with material in a 
position that the operator’s view is not 
obstructed during the load handling ind 
_ will travel along with the crane crab. 

-(iii) Electrical equipment for driver's 
cabin: The driver's cabin will be pro- 
vided with the following electrical equip- 
ment and other necessary fittings:— 

1, One protective paner for electrical 
equipment, 

2, Drum controllers for all the motors. 


3, Plug and sockets for hand lamp. 
4, One electric light point, 


5, One alarm bell and all other ne- 
cessary fittings, 

Steps ladders will be provided from the 
erane bridge for easy access ta the 
cabins, 

(iv) Wiring: Wiring with V.LR. Wain 
steel conduit pipes will be provided be- 
tween individual motors and controlers, 
current collectors and resistances in the 
cabin. For connection of current to the 
trolley, a set of bare copper conductors 
complete with insulators and strainers 
mounted on the bridge will be proviled. 
A set of current collectors will be 
mounted on the trolley, containing re- 
newable graphitic carbon collectors, 


PRICE: That for two complete cranes 
of the above mentioned  specificat.ons 
with two crabs each including erection, 
the company will pay to the contrastor 
at the rate of Rs, 1,19,000 per crane with 
two crabs each including erection com- 
plete in all respects with necessary 
equipment, 

Mode of Payment, 


1. 30% with the order, 

2. 20% after two months of the ac-ual 
commencement of work, ; 

3. 25% after the completion of erec- 
tion of columns and bridge, 

4. 15% after completion and giving 
satisfactory trials, 

§. 10% after one month's satisfactory 
work. 

-That the taiit will execute the 
entire work ie. fabrication, erection and 
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construction latest by: 30th day.of Sep- 
tember, 1964 so that the trials can begin 
on the Ist October, 1964. The defects 
will be rectified by the 10th October, - 
1964. If the work is not completed by 
the 30th September, 1964, a penalty of 
Rs, 400 per day from the Ist October, 
1964 will be paid by the contractor to 
the company till the date of completion 
and satisfactory operation of the cranes, 


That all such items which are consi- 
dered defective by the company will be 
replaced at the contractor’s. cost within 
the above specified date to the com~ 
pany’s entire satisfaction so that’ regular 
working of the cranes is ensured. i 


That all materials will be provided by 
the contractor and electricity will be 
charged at cost if consumed by the con- 
tractor, Only such tools which are avail- 
able in the stores of the Co., will be 
given to the contractor on loan on re- 
turnable basis and the contractor will 
pay to the company the cost of such 
material which are not returned to the 
company, The final payment of ‘the 
bills of the contractor will be made on 
his getting NOTHING DUE clearance 
certificate from the, Stores Department 
of the Company. 

That there will be no liability and 
responsibility of the company whatso- 
ever besides payment of price, of the 
cranes, 


That sales tax or excise duty and other 
government duty, -if any, will be extra. 
Packing and forwarding charges will. 
also be extra.” 


The assessee carried out both these- con- 
tracts and fabricated and erected one 3- 
motion electrical overhead travelling 
crane at the factory of M/s. Kamlapati 
Moti Lal Sugar Mills and two 3-motion 
electrical overhead (travelling cranes) 
at the factory of M/s. Upper Doab Sugar 
Mills Ltd, according to the contracts 
specifications, 


3. The question arose in the assess- 
ment of the assessee to sales tax for the 
assessment year 1965-66 whether the 
amount of Rs. 1,34,500 received by the 
assessee under the contract’ with M/s. 
Kamlapat Moti Lal Sugar Mills and the 
amount of Rs. 2,38,000 received under 
the contract with. M/s. Upper Doab 
Sugar Mills Ltd. formed part of the 
turnover of the assessee liable to sales 
tax. The answer to this question depend- 
ed upon whether the contracts with 
M/s. Kamlapat Moti- Lal Sugar Mills and 
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` M/s. Upper Doab Sugar Mills Ltd. were 
contracts of sale or contracts for work 
and- labour, If they were contracts of 
>» sale, the amounts of Rs, 1,34,500/- and 
Rs, 2,38,000/- would be taxable as sale 
price forming part of the turnover, but 
not so, if they were contracts for work 
and labour, The Sales Tax Officer took 
the view that the contracts were essen= 
tially contracts of sale of ready made 
cranes and the erection of the cranes ab 
the factory site was merely incidental 
to the sale and the amounts of Rupees 
1,34,500/~ and Rs, 2,38,000/- received 
under the contracts were, therefore, tax- 
‘able. This view was upheld by the 
Assistant Commissioner in appeal, but on 
an application for revision being filed by 
_ the assessee, the Additional Judge (Re- 
visions} held that each of the two con= 
tracts was a works contract not involv- 
ing any sale of goods and hence the 
. amounts of Rs, 1,34,500 and Rs. 2,38,000 
were not exigible to sales tax. The 
Commissioner of Sales Tax thereupon 
-applied for a reference and on his appli- 
cation, the following two questions of 
law were referred for the.opinion of tha 
High Court. - 


1. Whether in the facts and circum- 
stances of the case the turnover of Ru- 
“pees 1,32,590 made by the assessee in 
. respect of Kamlapat Motilal Sugar Mills 
amounts to a works contract or sale of 
goods? If so, to what extent? 


2. Whether in the facts and circum- 
“stances of the’ case the turnover of Ru- 
` pees 2,38,000 made by the assessee m 

respect of- the Upper Doab Sugar Mills 
amount to a works contract or sale of 
> goods? If so, to what extent? 


The High Court took the view that each 
of the two contracts was for supply of 
3-motion electrical overhead travelling 
cranes as a complete unit and “the pre- 
dominant object was supply of crané 
as a complete unit” and “the bestowing 
of labour and skill in the execution of 
the contract” appeared “to have been 
incidental to the supply of the machine.” 
The High Court observed that in its 
view that parties “intended the property 
to pass in the subject-matter of the con- 
tract, namely, the completed crane as 
movable property” and concluded that 
it was a contract of sale of goods and 
not a contract for work and labour, The 
High Court accordingly answered both 
the questions referred to it in favour of 
the Revenue and against the assesses. 
The assessee thereupon brought the pre- 


Works v. S. T. Commr., U. P. AL R. 


sent appeal with special leave obtained 
from this Court, 

4. Now, the distinction between 4 
contract of sale and a contract for work 
and labour has been pointed out in Hals- 
bury’s Laws of England, 3rd Edn, Vo- 
lume 34, para 3 at page 6 in the fol- 
lowing -words: . 

“A contract of sale is a contract whose 
main object is the transfer of the pro- 
perty in, and the delivery of the posses- 
sion of, a chattel as a chattel to the 
buyer. Where the main object of work 
undertaken by the payee of the price is 
not the transfer of a chattel qua chattel, 
the contract is one for work and labour, 
The test is whether or not the work and 
labour bestowed and in anythnig that 
ean properly become the subject of sale: 
neither the ownership of the materials, 
nor the value of the skill and labour as 
compared with the value of the mate- 
rials, is conclusive, although such mat- 
ters may be taken into consideration in 
determining, in the circumstances of a 
particular case, whether the contract is 
in substance one for work and labour 
or one for the sale of a chattel.” 






The primary test is whether the contract 
is one whose main object is transfer of) 


buyer, though some work may be re- 
quired to be done under the contract as 
ancillary or incidental to the sale or it 
is carrying out of work by bestowal of 
labour and service and materials are 
used in execution of such work, This 
test has been recognised and approved 
in a number of decisions of this Court 
and it may now be regarded as beyond 
controversy, but the real difficulty arises 
in its application as there are a large 
number of cases which are on the border 
line and fall within what may be called 
grey area. To resolve this difficulty, the 
courts have evolved some subsidiary 
tests and one of such tests is that for- 
mulated by this Court in Commissioner 
of Sales Tax, Madhya Pradesh v. Purs 
shottam Premji, (1970) 26 STC 38 (SC} 
where it has been said : 


“The primary difference between a 
contract for work or service and a con= 
tract for sale of goods is that in the 
former there is in the person performing 
work or rendering service no property 
in the thing produced as a whole... ... 
In the case of a contract for sale, the 
thing produced as a whole has indivi- 
dual existence as the sole property of 
the party who produced it, at some time! ` 


1879. 


before delivery, and the property there- 
in passes only under the contract relat- 
ing thereto to the other party for price.” 
This was the test applied by this Court 
in the State of Rajasthan v. Man Indus- 
trial Corporation, 24 STC 3495 (AIR 169 
SC 1245) for holding that a contract ior 
providing and fixing four different types 
of windows of certain sizes according to 
‘specifications, : designs, drawings. and :n= 
structions’ set out in the contract was a 
contract for work and labour and not a 
contract for sale, Shah, J., speaking on 
behalf of the Court, analysed the nature 
of the contract and pointed out that 
‘The window-leaves did not pass to ihe 
Union of India under the terms of the 
contract as window-leaves, Only. on the 
fixing of the windows as stipulated, the 
contract could be fully executed and -he 
property in the windows passed on ~he 
completion of the work and not before’. 
The contract was not for transfer of pro- 
perty in the window leaves as window 
leaves. It was a_cdntract for provid ng 
and fixing windows and windows -cold 
come into existence only when the win- 
dow-leaves were fixed to the building 
by bestowing labour and skill and it was 
for this reason that it was peta to be a 
works contract. 


5. The same test was applied by -his 
- Court in Sentinel Rolling Shutters & En= 
gineering Co, (P.) Ltd. v. Commissianer 
of Sales Tax, Maharashtra (AIR 1978 SC 
1747) (supra) There the question was 
whether a contract for fabrication, sup- 
ply and erection of certain types of rol- 
ling shutters was a contract of sale or a 
contract for work and labour, This Ceurt 
analysed the nature of the contract and 
pointed out that ‘not only are the Rol- 
ling Shutters to be manufactured accerd~ 
ing to the specifications, designs, draw- 
ings and instructions provided in the 
contract, but they are also to be ere-ted 
and installed at the premises of the 
company, The price stipulated in the 
contract is inclusive of erection and in- 
stallation charges and the contract ‘Joes 
not recognise any dichotomy between 
fabrication and supply of the Rolling 
Shutters and their erection and installa- 
tion so far as the price is concerned. The 
erection and installation of the Ro ling 
Shutters is as much an essential part of 
the contract as the fabrication and sup- 
ply and it is only on the erection and 
installation of the Rolling Shutters that 
. the contract would be fully ¢éxecuted’. 
This Court then proceeded to examine 
what is a rolling shutter and how is is 
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erected and installed in the premises 
and observed that a rolling shutter con- 
sists of several component parts and ‘the 
component parts do not 
rolling shutter until they are fixed and 
erected on the premises. It is only when 
the component parts are fixed on the 
premises and fitted into one another that 
they constitute a rolling shutter as a 
commercial article and till than they are 
merely component parts and cannot be 
said to constitute a rolling shutter. The 
erection and installation of the rolling 
shutter cannot, therefore, be said`to be 
incidental to its manufacture and supply. 
Tt is a fundamental and integral part of 
the contract, because without it the rol- 


Jing shutter does not come into being, 


The manufacturer would undoubtedly ba 

the owner of the. component parts when 

he fabricates them, but at no stage does ` 
he become the owner of the rolling shut- 

ter as a unit so as to:transfer the pro-° - 
perty in it to the customer, The rolling ~ 
shutter comes into existence as a unit 

when the component parts are fixed in 
position on the premises and it, there- 

fore, becomes the property of the cus- 

tomer as soon as it comes into being. 

There is no transfer of property in the 
rolling shutter by the manufacturer to 

the customer as a chattel. It is'essen=/ 
tially a transaction for fabricating com- - 
ponent parts and fixing them on the pre< ` 
mises so as to constitute a rolling shut- 
ter’, The contract for fabrication, supply 
and erection of the rolling shutters was, 

on this reasoning, held by the Court to 

be a contract for work anc labour and. 
not a contract for sale, 


6. If we consider what is a 3-motion 
electrical overhead travelling crane and > 
how it is fabricated, erected and instal- 
led, it will become immediately clear 
that the analogy of the decision in Sen- 
tinel Rolling Shutters & Engineering 
Co. (P.) Ltd. case (AIR 1978 SC 1747} 
(supra) to the present case is striking 
and it must lead us to the conclusion 
that each of the two contracts with 
which we are concerned here is not a 
contract for sale but a contract for work 
and labour. The publication of the Indian 
Standards Institution which lays down 
the Code of Practice for Design of Over 
head Travelling Cranes and Gantry 
Cranes clearly shows that a 3-motion 
electrical overhead travelling crane con= 
sists of 44 main component parts and 
it is only when they are put together 
and assembled at the site that they as- 
sume the shape of a crane. It is not as if 


constitute a. 
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a 3motion electrical overhead travelling 
crane is fabricated by the manufacturer 
and then sold and delivered to the cus- 
tomer as a chattel, One single 3-motion 
electrical overhead travelling crane 
covers an area of 10,549 square feet at 
the site. When an order for fabrication 
and erection of a 3-motion electrical 
overhead travelling crane is received by 
the manufacturer from the customer 
along with the specifications of the size 
and the materials, the manufacturer de- 


signs the machine according to the spe- 


cifications and prepares the necessary 
drawings for its fabrication and manu- 
. facture and two copies of the drawings 
are sent to the customer for preparing 
the foundations at the site for erection 
‘of the columns which are ten in num-= 
ber along with four supporting columns, 
Each column has to be placed on a grout- 
ed foundation which is 7 feet deep and 
is securely bolted with foundation bolts, 
5 on each side, which are grouted so as 
to be able to support the weight of the 


`, columns, The columns thus become per- 


manent fixtures on the land of the cus- 
tomer and they constitute a permanent 
foundation for the 3-motion electrical 
overhead travelling crane. The detailed 
specifications of the foundation bolts and 
. the columns are given in the publication 
-oi the Indian Standards Institution, It 
may be noted that even so far as the 
columns are concerned, they are not 
fabricated by the manufacturer in his 
factory and then taken to the site. Each 
., column has a height of about 40 feet 
and it is made in three or four pieces 
and these pieces are joined together with 
bolts and welded at the time of erection 
< at the site, Thereafter a 120 feet long 
gantry is assembled by the manufacturer 
in eight pieces and each piece is placed 
on two columns and the erection of the 
gantry on both sides is completed after 
bolting and welding the gantry with the 
columns. Then about 60 pieces are fixed 
on to the gantry on both sides to form 
a platform to facilitate the operation and 
maintenance of the crane and the com- 
ponent parts of the railings are assembi- 
ed at the site with bolts and welded to 
the gantry. Two distance pieces as- 
sembled out of diverse component parts 
are then fixed between both ends of the 
gantry to ensure stability. The manu~ 
. facturer has to examine and ensure the 


levelling and alignment of the gantry 
and then the component parts of the rails 
are assembled and fixed on both sides 
of the gantry by means of M, S, cleats 


‘Works v, S, T, Commr., U, P. 


A.L R. 


and bolts, The bridge which is fabrie 
cated out of numerous component parts 
at the site, is then put on the rails so 
that it can run on the gantry and travel 
about 180 feet from one end of the gan- 
try to another, Then rails are fixed on 
the bridge and the trolley is put on the 
rails, The trolley consists of several com- 
ponent parts which are brought and 
assembled at the site, There is also a 
platform erected on the bridge for main- 
tenance of the bridge and trolley and 
lastly, there is a lifting grab which is 
made of 36 pieces assembled at the site 
and this grab is fitted on to the trolley. 
It would thus be seen that the fabrica- 
tion and erection of a 3-motion electrical 
overhead travelling crane is a highly 
skilled and specialised job and the com- 
ponent parts have to be taken to the 
site and they are assembled and erected 
there and it is only when this process is 
complete then a 3-motion electrical 
overhead travelling crane comes into 
being. The process of assembly and erec- 
tion requires a high degree of skill and 
it is not possible to say that the erec- 
tion of a 3-motion electrical overhead 
travelling crane at the site is merely in- 
cidental to its manufacture and supply. 
The fabrication and erection is one single 
indivisible process and a 3-motion elec- 
trical overhead travelling crane comes 
into existence only when the erection is 
complete, The erection is thus a funda- 
mental and integral part of the contract, 
because without it the 3-motion electri- 
cal overhead travelling crane does not 
come into being. The manufacturer 
would undoubtedly be the owner of the 
component parts when he fabricated 
them, but at no stage does he become 
the owner of the 3-motion electrical 
overhead travelling crane as a unit so 
as to transfer the property in it to the 
customer. The 3-motion electrical over- 
head travelling crane comes into exist- 
ence as a unit only when the component 
parts are fixed in position and erected 
at the site, but at that stage it becomes 












is permanently embedded in 
belonging to the customer. The result is 
that as soon as 3-motion electrical over- 
head travelling crane comes into being, 
it is the property of the customer and 
there is, therefore, no transfer of pro- 
perty in it by the manufacturer to the 
customer as a chattel. It is essentially 
a transaction for fabricating component 
parts and putting. them together and 
erecting them at: the site 
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as to constitute a 3-motion el2c- 
trical overhead travelling crane. The 


transaction is no different than one “or 
fabrication and erection of an open go- 
down or shed with asbestos or tin sheets 
fixed on columns. There can, therefare, 
be no doubt that the contract in the 
present case was a contract for werk 
and labour and not a contract for sele. 
This view which we are taking is con- 
pletely supported by the decision of this 
- Court in the Sentinel Rolling Shutters & 
Engineering Co. 
sioner of Sales Tex, Maharashtra (supra), 


7. We accordingly allow the appeal, 
set aside the judgment of the High Court 
and hold that the contract in the pce« 
sent case was a contract for work end 
labour and not a contract for sale end 
conformably with this view, we answer 
the question referred by the Sales Tax 
Tribunal in favour of the assessee and 
against the Revenue. The State will pay 
the costs of the assessee throughout. 


Appeal allowed, 
Sliema 
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Ishwardas, Appellant v, The State of 
Madhya Pradesh and others, Respon- 
dents. 

Civil Appeal No, 1707 of 1969, D/- 
8-1-1979, 


(A) Civil P. C. ( of 1908), O. 6, R. 17 
-— Amendment of written statement at 
appellate stage to enable party to mise 
new plea. 


There is no impediment or bar aga_nst 
an appellate Court permitting amend 
ment of pleadings so as to enable a party 
to raise a new plea. All that is necessary 
is that the Appellate Court should ob- 
serve the well known principles subdect 
to which amendments of pleadings ara 
usually granted, Naturally, one of the 
circumstances which will be taken nto- 
consideration before an amendment is 
granted is the delay in making the ap- 
plication seeking such amendment and, 
if made at the appellate stage, the zea- 
son why it was not sought in the trial 
Court, If the mecessary material on 
- which the plea arising from the amend- 
ment ‘may be decided is already there, 
age ie Neo ee a ee ce 
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the amendment. may be more readily 
granted than otherwise. But, there is. ne 
prohibition against an Appellate Court 
permitting an amendment at the appel- 
late stage merely because. the necessary 
material is not already before the Court. 
(Para 4) 
Anno: AIR Comm, Civil P. c. (9th 
Edn.),.0. 6, R. 17 N. 13. 
(By Civil P. C. 6 of 1908), 
‘Same parties’, 


In order to sustain the plea of res 
judicata it is not necessary that all the 
parties to the two litigations must be 
common. All that is necessary is that the 
issue should be between the same parties 
or between parties under whom they or 
any of them claim. (Para 6)- 

Anno: AIR Comm, Civil P. C. hai 
Edn.), S. 12 N. 42. 

(C) Civil P; C. (5 of 1908), S. 11 — 
‘In issue’, 


S. ll —~ 


Once the questions .at issue in the two 
suits are found to be the same, the fact 
that the material which led to the deci- 
sion in the earlier suit was not again 
placed before the Court in the second - 
suit cannot make the slightest difference. 
The plea of res judicata may be sustain- 
ed, without anything more, if the ques- 
tions at issue and the parties are the ` 
same, subject of course to the 
conditions prescribed by S: 11. (Para 6) 


Anno: AIR Comm, Civil P. C. (9th 
Edn.), S. 11 N. 8. 


(D) Constitution of India, Art. 133- —. 
Plea not pursued before High Court — 


Held Supreme Court was justified in 
not permitting appellant to raise the 
question once again before it. (Para 7) - 


Anno: AIR Comm, Const, of India (2nd 
Edn.), Art. 133 Notes 21-A and 21-AA. 


CHINNAPPA REDDY, J.:— Melaram, 
brother of the appellant was the highest 
bidder .at. an auction of a forest coupe. 
The coupe was knocked down in favour 
of Melaram for a sum of Rs. 93,000 
Melaram executed an agreement under- 
taking to pay the sum of Rs. 93,000 in 
certain instalments, The agreement was 
also signed by the Divisional Forest 
Officer, Nimawer. The appellant, . the 
brother of Melaram, executed a surety 
bond guaranteeing the payment of the 
instalments required. to be paid by 
Melaram under the agreement. Melaram 
committed default in payment 
instalments. A sum of Rs. 38,500/- was 
due from Melaram te the Government. 


other 


of the ' 
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As the Government was attempting to 
recover the amount from the surety, 
namely the appellant, he filed the suit 
_ out of which the appeal arises for a de- 
claration that the agreement between 
Melaram and the Government and the 
surety bond executed by the appellant 
were illegal and unenforceable. The 
contention was that the provisions of 
Art, 299 of the Constitution had not 
been complied with. It was also plead~ 
ed that the plaintiff was discharged from 
suretyship under Ss. 135 and 139 of the 
Indian Contract Act. The Trial Court 
rejected the: plea of discharge from 
suretyship but upheld the plea based on 
non-compliance with the provisions of 
Art, 299 of the Constitution. The suit 
‘was accordingly decreed. An appeal 
was preferred to the High Court of 
Madhya Pradesh. During the pendency 
of the appeal the defendant was per- 
mitted to raise an additional plea that 
the suit was barred by res judicata by 
. reason of the decision of the Madhya 
Pradesh High Court in first appeal No. 
“ 16 of 1959 affirming the judgment and 
decree of the Additional District Judge, 
’ Dewas in Civil Suit No. 1 of 1956. The 
High Court upheld the plea of res judi- 
cata and allowed the appeal, A memo- 
randum of cross~ objection filed by the 
plaintiff in regard to the plea of dis- 
charge was dismissed as no argument 
was advanced in support of the cross 
objection. The plaintiff has preferred 
this appeal, 


2. We may, at this juncture refer to 
the facts which gave rise to the plea of 
res judicata. Consequent on the default 
committed by Melaram the agreement 
was terminated and for the remaining 
period of the contract i.e. 16th March 
1953 to 30th June 1953, there was-a re- 
auction and the appellant himself be- 
came the contractor for the period. At 
the expiry of the period for which he 
was the contractor, the appellant was 
entitled to remove the timber which he 
had already cut but which was still ly- 
ing unremoved in the coupe. Before the 
appellant could remove the timber the 
forest authorities attached and seized 
the timber on the ground that he was 
liable, as a surety to pay the amount 

hich was due by Melaram, The appel- 
lant filed a Civil Suit No. 1 of 1956 in 
Additional District 
Judge, Dewas, to recover damages sus- 

i alleged 
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raised by the appellant in that suit was 
that the agreement between Melaram and 
the Government was in contravention of 
Art, 299 of the Constitution of India aş 
the agreement was not made by the 
Divisional Forest Officer, in the name of | 
the Raj Pramukh of the State of Madhya 
Bharat, The contention was negatived 
by the Additional District Judge, Dewas 
and by the High Court on appeal. The 
High Court held that the agreement had 
been ratified by the Raj Pramukh and 
had also been acted upon by the par- 
ties, The Government was, therefore, , 
entitled to enforce the same, The decix 
District Judge, 
Dewas, was rendered on 6th Dec., 1958 
and the High Court affirmed the decision: 
on 3rd May, 1963, i 


3. The learned Counsel for the ape 
pellant submitted that the bar of res 
judicata did not apply since the parties 
to the two litigations were not the same, 
the subject-matter was different and the 
plea of ratification by the Raj Pramukh 
was not raised in the present suit. It 
was also contended that the judgments 
of the Dewas Court and the High Court 
in that suit were non est as the Courts 
had no jurisdiction to uphold a contract 
which was hit by the provisions of Artix 
cle 299 of the Constitution, It was also 
argued that the High Court should not 
have permitted the respondent to raise 
the plea of res judicata at the appellate 
stage since that plea could not be de- 
cided without receiving. additional evi- 
dence, namely, the judgment in the 
other litigation. 


_4 We are unable to see any sub= 
stance “in any of the submissions, The ` 
learned Counsel appeared to argue on 
the assumption that a new plea could 
not be permitted at the appellate 
stage unless all the material ne 
cessary to decide the plea was already 
before the Court. There is no legal 
basis for this assumption, There is no 
impediment or bar against an appellate 
Court permitting amendment of plead- 
ings so as to enable a party to raise a 
new plea, All that is necessary is that 
the Appellate Court should observe the 
well known principles subject to which 
amendments of pleadings are usually 
granted. Naturally one of the circum- 
stances which will be taken into consi< 
deration before an amendment is granted 
is the delay in making the application 
seeking such amendment and, if made 
at the Appellate stage, the reason why, 
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it was not sought in the trial Couri. If 
the necessary material on which the 
plea arising from the amendment rnay 
be decided is already there, the amend- 
ment may. be more readily granted tnan 
otherwise. But, there is no prohibicion 
against an Appellate Court permit-ing 
an amendment at the appellate stage 
_jmerely because the necessary material 
-Jis not already before the Court, 


5. In the present case the writen 
statement of the Government was filed 
in the Trial Court long before the 
Dewas Court decided the other case, The 
judgment of the Trial Court was how- 
ever rendered after the decision by the 
Dewas Court in the other case but it 
has been explained by the Government 
that no amendment of the written state- 
ment was sought in the Trial Court be- 
cause an appeal was pending in the 
High Court of Madhya Pradesh against 
the decision in the- Dewas ‘suit. Amend- 
ment -of the written statement was 
sought very soon after the High Ceurt 
affirmed the decision of the Dewas 
Court, The explanation of the Govern- 
ment for not seeking the amendment 
earlier was accepted by the High Court 
and we are unable to see any ground 


for interfering with the discretion ezer- - 


cised by the Appellate Court. - 


6. The plaintiff in both the suits was 
the same. The contesting defendant was 
also the same, namely the State of 
Madhya Pradesh. In the present suit 
Melaram and the Chief Conservator of 
Forests were also impleaded as parties 
whereas in the other suit some oher 
person was a party, We do not see “hat 
ft makes any difference, In order to 
sustain the plea of res judicata it is not 
necessary that all the parties to the 
two litigations must be common. All 
that is necessary is that the issue should 
be between the same parties or between 
parties under. whom they or any of 
them claim. The issue in the present 
suit and the issue in the Dewas suit 
were between the same parties namely 


the appellant and the State of Madhya | 


Pradesh, The submission that the sub- 
ject-matters of the two suits were dif- 
ferent because the present suit was for 
a declaration and the other suit was for 
damages is equally without substance 
since the issue between the parties was 
identical in both the suits. The ques- 
tion at issue in both the suits was whe- 
ther the agreement between Melaram 
and tha Govt, and the surety bond exe- 
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cuted by the plaintiff were not enforce- 
able because of the failure to comply 
with Art. 299 of the Constitution, The 
ground on which the agreement and the. 
surety bond were sustained in the De- 
was suit was that the Raj Pramukh had 
ratified the same, The fact that the ra- 
tification by the Raj Pramukh was not 
expressly mentioned in the present suit 
does not make any difference. to the 
plea of res judicata. Once the questions 
at issue in the two suits are found to 
be the same, the fact that the material 
which. led to the decision in the earlier 
suit was not again placed before the 
Court in the second suit cannot make 
the slightest difference. The plea of res 
judicata may be sustained, without any- 
thing more, if the questions at issue. and 
fhe parties are the same, subject of 
course to the other conditions. prescrib- 
ed by S, 11 Civil Procedure Code. The 
submission of the learned Counsel that 
the decision of the Dewas Court and 
the High Court in the other suit were 
non est because they upheld an _ illegal‘ 
contract has only to be noticed to be 
rejected, 


7. The learned Counsel for the ects 2 
Jant sought to raise the plea that the 
surety bond had been discharged under 
the provisions of Ss. 135 and 139 of the 
Indian Contract Act, As already notic- 
ed by us this-plea was not pursued be- 
fore the High Court and we see no jus- 
tification for permitting the appellant to 
raise the question once again. In the 
result the appeal is dismissed. No costs: 


Appeal dismissed. 
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(From: Andhra Pradesh)* 
P. N. SHINGHAL AND 
D. A. DESAI, JJ. 

Syed Abdul Khader, Appellant v. 
Rami Reddy and others, Respondents, 

Civil Appeal No, 1271 of 1969, Dj/- 
29-11-1978. 

(A) Contract Act (9 of 1872), Ss. 182, 
183, 186 and 188 — Appointment of 
agent -—- Three principals can jointly 
appoint one agent. 

The relation between the donor of the 
power and the donee of the power is 


*(Appeal Suits Nos. 252 and 283 of 1960 
D/- 17-8-1966 (Andh Pra)). 
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one of principal and agent and the ex- 


pression ‘agency’ is used to connote the - 


relation which exists ‘where one person 
has an authority or capacity to create 
legal relations between a person oc 


cupying the position of principal and 
third parties, The relation of agency 
arises whenever one person called the 


agent has authority to act on behalf of 
another called the principal and con= 
sents so to act, The relationship has its 
genesis in a contract, If agency is the 
outcome of a contract between the prin- 
cipal and the agent, in order to show 
that three principals jointly constituting 
an agent by a deed called ‘power of 
Attorney’ was impermissible, provisions 
_of Contract Act or the general law of 
contract should have been shown as hav- 
ing been violated by such a contract, In 
the absence of such proof it can be held 


that three principals can jointly ap- 
point an agent. (Para 10) 
It could not be contended that it 


three co-principals jointly constituted an 
agent then unless contrary is indicated 
by the deed of the Power of Attorney, 
the necessary inference would be that 
“. the agent can act in respect of those af- 
fairs in which all the co-principals are 
jointly interested. A Power of Attorney 
has to be strictly construed and what it 
authorises depends on its terms and the 
purpose for which it is executed, 

(Para 11) 


In the instant case it transpired that 
each one of the co-principals had hiş 
land, that each one of them was unable 
to manage his land, and that all the 
_ three of them were contemplating ta 

migrate to Pakistan and that they 
` wanted possibly. to dispose of their lands, 
collect cash and skip over to Pakistan. 
If Power of Attorney was executed in 
this background it would illumine the 
scope and ambit of authority conferred 
by the deed. It would clearly appear 
that each one wanted to constitute the 
attorney to be his agent in respect of 
his property. Therefore, the contention 
that the power of attorney was a joint 
power only in respect of joint proper- 
ties of the three co-principals must be 
rejected, _ (Para 13} 


Anno : AIR Manual (8rd Edn), Con- 
tract Act, S. 182 N. 1; 5. 183 N. 1; Secs 
tion 186 N. 1; S. 188 Notes 1, 9. 


(B) Registration Act (16 of 1968), Sec- 
tions 58 and 17 — Power of attorney — 
Not compulsorily registrable — Donors 
of power whe executed it known to Re» 
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gistrar — Non-mention of that fact op 
deed does not invalidate it. i 
Undoubtedly the Sub-Registrar in 
order to be satisfied that there is na 
impersonation may require some persoy 
known to him to identify those who ad- 
mit execution before him but in case 
the persons who have executed the deed 
before him are known to him the failure 
to endorse that fact on the deed does 
not render the deed invalid. In any 
event if those who executed the deed ad- 
mit having executed the deed, the fact 
that the Sub-Regisirar failed to en- 
dorse the fact -of the persons being 
known to him would not render the 
deed invalid, A General Power of At- 
torney is not a compulsorily registrable 
document, 
(Para 14} 
Anno: AIR Manual (8rd Edn) Reg, 
Act S. 17 N 82; S. 58 N 1. . 


(C) Contract Act ($of 1872), S. 188 — 
Power: of attorney to manage lands — 
Consiruction of deed. 


On construction of the deed it could 
be said that the power to purchase or 
sell land was not hedged in by pre-re- 
quisite or pre-condition, Each recital 
constitutes a separate power, namely, 
(i) power to purchase or sell land, (ï) 
power to appoint a pleader or Mukhtar, 
Gii) power to file suit’ or appear and 
file written statement, (iv) power to 
borrow money or to enter into any com-+ 
promise in any suit or get it settled 
through arbitration and withdraw any 
suit. Each was an independent power, 
There is nothing in the deed which would 
even remotely indicate that the land 
could be sold only for financing the 
litigation or if for that purpose a loan 
was borrowed, to repay the loan. Such 
power of wide amplitude conferring 
such wide authority cannot by construc- 
tion be narrowed down to deny an aus 
thority which the donors expressly 
granted, The ordinary authority given 
in one part of the instrument will not 
be cut down because there are ambigu- 
ous and uncertain expressions elsewher@ 
but the document will be considered as 
a whole for interpretation of particular 
words or direction, 

(Para 17} 

Anno: AIR Manual {8rd Edn.), Con= 
tract Act, S. 188 N. 4; 9. 


(@) Transfer of Property Act (4 of 
1882), S. 41 — Ostensible owner trans- 
ferring property — Fact known to resl 
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owner — Transfer cannot be avoided by 
latter — Benamj — What is. 


Section 41 provides that where, with 
the consent, express or implied, of the 
person interested in immoveable pro- 
perty, a person is the ostensible owner 
of such property and transfers the same 
for consideration, the transfer shall not 
be voidable on the ground that the trans- 
feror was not authoriséd te make it. 

(Para 18) 

In the instant case the father of tne 
plaintiff throughout acted in relation to 
others as the owner of the property 
though the plaintiff was the real owner 
of the property, The father of the 


plaintiff executed agreement deed to sell. 


the land to defendant 1, The transac= 
tion was completed in the presence of 
the plaintiff and the consideration was 
put in the hands of the plaintiff, Plam- 
tiff would certainly be estopped from 
contesting the validity of the sale on 
the ground that the father had no au- 
thority to sell the land or on the 
ground that though his father entered 
into the agreement his constituted at- 
torney acted as a mere rubber stamp. 
(Para +9) 

The genesis of the concept of benami 
is that consideration for a transfer must 
flow from one person and the transfer 
is taken in the name of the other per- 
son and the consideration so flowing 
for the transfer was not intended to be 
a gift in favour of the person in whose 
name the transfer is taken, All these 
ingredients of benami are absent in this 
case and, therefore, the contention that 
the plaintiff was a benamidar cannot be 
accepted, ; (Para 24) 


Anno: AIR Comm, T, P, Act {4th 
Edn.), S. 41 N, 8. 


(E) Civil P. C. © of 1908), O. 41 R. 27 
— Additional evidence by appellate 
court — High Court requiring such evi- 
dence for enabling it to pronounce jucg- 
rahi ~ Supreme Court cannot inter- 
‘ere, 


It is well established that Order 4l, 
Rule 27, C, P., C does not confer a 
right on the party to produce additional 
evidence. But if the Court hearing the 
action requires any document so as to 
enable it to pronounce judgment, it has 
the jurisdiction to permit  additicnal 
evidence to be produced) The High 
Court has given cogent reasons why it 
felt impelled to permit production of 
registered sale deeds so as to enable it 
to pronounce judgment in the matter, If 


Syed Abdul Khader v. Hami Reddy (Desai J.) 


[Prs, 1-2} S.C. 555 


the High Court considered the produc- 
tion of registered sale deeds essential so 
as to enable it to pronounce judgment, 
there is no reason why the Supreme. 
Court should interfere with the discre- _ 
tionary power properly exercised by the 
High Court in the interest of justice. 
Even otherwise, the High Court was jus- 
tified in permitting additional evidence 
fo be produced when it consisted of re- 
gistered sale deeds, Such additional 
evidence has to be read’ as part of the 
record, (Para 21) 


Anno 1 AIR Comm, G P, C (9th Edi- 
tion), O. 41 R. 27 N, 7. 
Cases Referred: Chronological Paras 


AIR 1969 SC 9: (1968) 2 SCR 565 12 
1893 AC 170 1 68 LT 546, Bryant, Powis 
and Bryant Lid, v. La Banque Du 


Peuple 11A 
(1872) Ind App Supp Vol, 40: 11 Beng 
LR 46 (PC) 18 


Mr. V. Gopala Krishnaiah and M/s, 
A. K. Ganguli and D, P, Mukherjee, 
Advocates, for Appellant; M/s. Upendra- 
lal Waghray and A. Subba pe: Gayer 
cates, for Respondent, 


DESAI, J.:— This appeal by EF 
ficate granted under i 133 (1) (a 
the Constitution arises from Civil 
No, 23/1 of 1952 filed by the i 
against 56 respondents for recovering 
possession of lands more particularly set 
out in the Schedule annexed to the 
plaint, mesne profits, accounts and in- 
junction, which suit was largely dis- 
missed and partly decreed by the trial 
Court but in appeals bearing A. S. 
Nos. 252 and 283 of 1950 by the un- - 
successful defendants and the plaintiff, 
respectively, was dismissed as a whole, 


2. A brief narration of facts neces- 
sary for appreciating the contentions 
raised herein may be set out, Plaintiff- 
appellant is the son of late Kazim Yar 
Jung who was a Minister of H. E, H. 
the Nizam of Hyderabad, The father of 
the plaintiff obtained grant of certain 
lands in Ryalamadugu village from. the 
Government of Nizam, the patta having 
been granted- in the name of the plain- 
tiff. At about the time of police action 
in 188 when the local conditions in 
Hyderabad City and State were. distur- 
bed, the plaintiff, his father Kazim Yar 
Jung and his step brother Mustafa 
found it difficult to even approach their 


‘lands and the plaintiff was then contem- 


plating to shift to Pakistan with others. 
Defendant No, 1 Rami Reddy who was 


~ ‘and father, 
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a Police Patel approached the plaintiff 
and represented that he would manage 
the affairs of the plaintiff, his brother 
but that as he was not 
keeping well a nominal Power of Ate 
torney would have to be granted to de- 
fendant no, 34 Uppra Sattayya where« 
‘upon the plaintiff, his father and brother 
jointly executed a Power of Attorney, 
Ext, P-1 dated 10th April 1949 in favour 
of defendant No, 34 which was further 
supplemented by the deed Ext, P-2 


dated 20th April 1949, ‘The plaintiff 
alleged that in Oct. 1949 he came to 
know that defendants Nos. 1 and 34 


were perpetrating fraud when on 25th 
Oct, 1949 the plaintiff and his brother 
Mustafa published a notice in the 
newspapers and the Gazette cancelling 
the Power of Attorney granted in favour 
of defendant No. 34, Plaintiff then 
came to know that defendants Nos, 1 and 
34 and other defendants in collusion 
with each other got transferred the 
lands of the plaintiff for inadequate or 
no consideration and that a fraud was 
perpetrated. The plaintiff further 
alleged that the Power of Attorney is 
. vague and void and inoperative and 
would not clothe defendant No. 34 with 
legal authority to deal with the proper- 
ties in the manner in which they have 
been dealt with At any rate, the 
Power of Attorney did not clothe defen~ 
dant No. 34 with the authority to sell 
the land and, therefore, the purchasers 
‘have not acquired any title to the lands 
purporting to have been sold by defen- 
dant No, 34. The plaintiff 
sued for possession, mesne profits and 
accounts from the defendants, 


3. Different groups of defendants fil- 
ed three separate written statements but 
more or less the contentions raised in 
the various written statements are iden~ 
tical. The first contention is that -the 
plaintiff was not the full and absolute 
owner of the suit lands but was a bena- 
midar inasmuch as the lands were 
granted to the father of the plaintiff 
who was a Minister in the Nizam’s Gove 
ernment but the patta was formally 
taken in the name of the plaintiff who 
was then a minor. It was also contend~ 
ed that the Power of Attorney, Ext. P-I 
with P-2 was legal and valid and bind- 
ing and it clothed defendant No, 34 with 
an authority to sell the lands and dif- 
. ferent parcels of lands have been sold 
to different defendants for full conside- 
ration and the plaintiff was aware of it 
and is now trying to take an advantage 
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on the basis of a technical plea, Thera 
were some other contentions which at 
this stage are hardly relevant, 


4. The trial Court held. that the 
plaintiff was the ful and absolute 
owner of the suit properties, The Power — 
of Attorney Ext, P-1 was not vitiated 


by fraud and has clothed defendant No. . 


34 with the necessary authority to sell 
the lands and the sale of different par- 
cels of lands in favour of different de- 
fendants were not vitiated by fraud and 
each sale was for consideration and 
binding on the plaintiff. The trial Court 
further held that the properties bearing 
Items 27 to 40, 42-44, 46, 47, 55-67 and 
69 set out in the Schedule annexed to 
the plaint were not proved to have been 
sold, the conclusion having been based 
on the only ground that no sale deeds 
were forthcoming and accordingly it was 
held that the plaintiff was entitled to 
recover possession of the aforemention- 
ed pieces of land, ‘The trial Court ace 
cordingly dismissed the suit except for 
the aforementioned pieces of land in 
respect of which a decree for possession 
and mesne profits was granted in favs 
our of the plaintiff, 


5. Two appeals came to be filed. to 
the High Court, Appeal bearing A. S. 
252/60 was preferred by original defen- 
dants 8, 9 and 11 to the extent decreas 
was made against them by the trial 


Court. Appeal bearing A. S. 283/60 was . ` 


preferred by the plaintiff to the extent 
the suit was dismissed. Both the apa 
peals came to be disposed of by a Divi- 
sion Bench of the Andhra Pradesh High 
Court by a common judgment rendered 
on 17th Aug, 1966 by which A. S, 252/60 
preferred by original defendants 8, 9 
and 11 was allowed and the decrea 
madè against them in favour of the . 
plaintiff was set aside, and A. S, 283/60 
preferred by the plaintiff was dismissed. 
As a consequence the entire suit of the 
plaintiff came to be dismissed with costs 
in one set, l j 

. 6 The plaintiff thereupon approach“ 
ed the High Court for a certificate and 
on a certificate under Art. 133 (1) (a) 
being granted, the plaintiff lodged -tha 
present appeal, 


4. When the appeal reached the 
stage of hearing on an earlier occasion, 
CMP, 17845/78 was filed requesting the 
Court to record a memorandum of com= 
promise between the appellant and the 
legal’ representatives of respondents 
1,2,3, and . respondent 34 inviting the 
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Cour? to dismiss the appeal of thea 
plaintiff appellant against them, By an 
order made by this Court, this com- 
promise was recorded and the appeal 
was set down for further hearing 
against the remaining respondents. We 
take note of this compromise because on 
‘the basis of this compromise a submis- 
sion has been made on behalf of the 
remaining respondents that the appeal 
against them would no more survive. 


8 Mr. V. Gopalakrishnayya, learned 
counsel for the. appellant urged that it 


is impermissible in law to give a joint- 


power by three persons in favour of ona 
agent, Alternatively it was contended 
that if such a Power of Attorney is 
legal and valid it would clothe tha 
agent with the only authority to act in 
respect of the joint affairs or property 
of the co-principals and not for any 
individual affair or property of any one 
them. It was further urged that upon 
a true construction of the authority 
conferred by the Power of Attorney, 
Ext, P-1 the scope of authority only en- 
compassed the management of the joint 
properties of the three co-principals or 
at best the management of property of 
each one of the principals but it did not 
clothe him with an authority to sell tha 
property of any one of them and the 
situation is not improved by the supple- 
mentary deed, Ext. P-2, Alternatively it 
was contended that if Ext, P-1 confere 
red an authority to sell the land it was 
hedged in with a pre-requisite that the 
property can be sold to finance the liti- 
gation or to repay the loan, if any, bor- 
rowed for the aforesaid purpose, In this 
context it was submitted that the Court 
should bear in mind that the burden is 
on the party who seeks to rely on tha 
authority of the constituted attorney ta 
establish that the impugned transaction 
falls within the ambit of authority of 
the attorney, and in this connection ił 
‘may be borne in mind that ordinarily 
the courts construe Power of Attorney 
strictly. It was then urged that even if 
it is held that by the combined opera- 
tion of Exts, P-1 and P-2 the Attorney 
had the authority to sell the land he 
has not acted on his own but merely 
completed the sale negotiated by an-out« 
sider and thereby he acted as a rubber 
stamp and such an act of. the attorney 

would not bind the principal, and in 
that. event the purchaser did not ac- 
quire any title to the land, It was also 
contended that the High Court was in 
error in admitting the threa sale deeds 
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by granting CMP, 2762/61 purporting to 
act under O. 41, R. 27, Civil Procedure 
Code, and if they are excluded from 
consideration, in the absence of sal€ 
deeds the decree of the trial -Couré 
against original defendants 8, 9 and Hi 
will have to be restored, 


§ On behalf of the contesting res- 
pondents it was urged that the plaintiff 
being benamidar, cannot maintain the 
suit on the allegation that he is the full 
and absolute owner of the properties, 


10. The first contention of the appel- 
lant is that it was impermissible in law] 
for three persons to. jointly grant a 
Power of Attorney in favour of defen= 
dant 34; - Barring the ipse dixit of the 
learned counsel nothing was shown tous 























sible in law, ‘The relation between the 
donor of the power and the donee of the 
power is one of principal and agent and 
the expression ‘agency’ is used to con- 
note the relation which exists where one 
person has an authority or capacity to 
create legal relations between a person 
occupying the position of principal and 
third parties. The relation of agency 


so to act, The relationship has its gene- 
sis in a contract, If agency is the out- 
come of a contract between the princi- 
pal and the agent, in order to show that 
three principals jointly constituting an 
agent by a deed called ‘Power of Ats 
torney’ was’ impermissible, provisions of 
Contract Act or the general law of con 
tract should have been shown as having 
been violated by such a contract, No- 
thing of the kind was pointed out to us, 
On the contrary, in Halsbury’s Laws o 
England, Vol. I, 4th Edn., para 726, th 
following proposition has been stated: 


“Co-principals may jointly appoint 
an agent to act for them and in such 
case become jointly liable to him and 
may jointly sue him.” 

We are in ‘agreement with this view and, 
therefore, three principals could jointly| 
appoint an agent, 


11. The next limb of the PET 
was that if three co-principals jointi; 
constituted an agent then unless econ- 
trary is- indicated by the deed of the 
Power of Attorney, the necessary in- 
ference would be that the agent ean act 
in respect of those affairs in which all 
the co-principals are jointly interested. 
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In other words, it was said that such a 
Power of Attorney would clothe the 
agent with an authority to act in 
respect of joint affairs of the. co-princi= 
pals, We are unable to find any force 
in this argument, for what the Power 
of Attorney authorises depends on its 
terms and the purpose for which it is 
executed. It would, therefore, be ne- 
cessary to refer to the Power of Attor- 
- ney, Ext. >-1 and the supplementary 
deed, Ext. P-2, Ext, P-1 is dated 10th 
April 1949 and is styled as general 
Power of Attorney. The co-principals 
are: (1) plaintiff Syed Abdul Khader, (2) 
Kazim Yar Jung, and (3) Syed Mustafa 
Hussain, The purpose for which the 
power was executed is set out in Ext. 
P-1 in the following words i 


Mawi that in view of our private needs“ 


and as we are unable to conduct cases 
and answer them in time, we therefore 
appoint Copper Sattayya son of Coper 
Durgayya resident of Ghanpur, Medak 
Taluq as our general power of’ Attor- 
ney to act on our behalf and we em- 
power the said person through this 
power of Attorney that the said Muktar 
can conduct the cases (parvi) of all 
sorts, question and answer, admit or 
deny, either orally or writing on our 
behalf in all departments, civil and cri- 
minal courts, in the High Court, in the 
judicial committee, in the Revenue De- 
partments of the Districts, namely, in 
the offices of the IInd, Hird, and Ist 
Talukdars, tne Tahsil Offices ete. ... and 
purchase or sell (sic) of lands and that 
he is authorised to appoint any pleader 
or special Muktar when occasioned (sic) 
and to stop or to take or file any copies 
in any suit or to file any suit or file 
any written statements with his own 
signature to fetch any loan for our 
business or lands or to pay the debts 
from out of the income of the estate or 
to purchase or sell the lands and to 
execute the sale deeds and get register- 
ed under his signature ete....... d 

The last sertence is that “all the acts 
of the said Muktar shall be deemed to 
be acts done and effected by us which 
we hereby accept and approve.” Sub- 
sequently on 20th April 1949 a supple- 
mentary Power of Attorney in addition 
fo Ext, P-1 was executed by the afore- 
mentioned three donors of Power in fav- 
‘our of defendant No. 34 in which it is 
specifically stated that they affirm ear- 
lier Power of Attorney dated 10th April 
1949 and thereafter the relevant recital 
is as under : 
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* But by the said document, the . 
powers of sale and registration were not 
confirmed (sic) on him and that there- 
fore through this deed the same is heres 
by confirmed {sic} on him,” 


11A. It was urged that the Court 
should bear in mind the first principle | 
that a Power of Attorney has to be 
strictly construed. Undoubtedly, where 
someone other than the person who has 
aright to act in respect of certain 
things has, under a contract of agency, 
the right to act on behalf of principal, 


` the authority conferred by the written 


instrument has to be strictly construed. 
Ordinarily a Power of Attorney is con- 
strued strictly by Courts (vide Bryant, 
Powis and Bryant Ltd. v. La Banque du 
Peuple 1893 AC 170 at p, 177). 


12. Adopting the principle of strict 
construction of a Power of Attorney, the 
first question that is required to be 
answered is whether the Power of At- 


torney, Ext. P-1 was meant to confer 
the authority on the agent to act only 
in respect of the joint affairs or joint 


property of the co-principals or it was - 
in respect of the individual affairs and 
effects of each principal, In Ext. P-1 at 
three places the expression used is: “our 
Power of Attorney to act on our behalf. 
and we empower the said person”; then 
again “on our behalf in all departments” 
and then lastly, “acts done and effected 
by the agent shall be deemed to be the 
acts done and effected by the princi- 
pals”, Mr. Gopalakrishnayya said that 
it would be extraordinary to hold that 
the expression “on our behalf” as dis- 
closing a conjoint action on behalf of 
more than one person could ever be in- 
terpreted by any canon of construction 
as one on behalf of each individual. He 
said that apart from the strict con- 
struction the Court must ‘put ona 
Power of Attorney, where the terms of 
the written contract are clear and un- 
ambiguous it is impermissible for the 
Court to take into consideration the 
other circumstances to determine the in= 
tention of the parties. When a contract: 
is reduced to writing, undoubtedly the 
Court must look at the terms of the 
contract and proceed on the assumption 
that the parties intended what they 
have said and if the terms are unambi- 
guous the Court. must give effect to tha 
terms of the contract. However, it is 
well established that in considering a 
contract it is legitimate. to take inte ac- 
count the surrounding circumstances for 


1978 Syed Abdul Khader v. Rami 


ascertaining the intention of the parties 
(vide Modi & Co. v. Union of. India 
(1968) 2 SCR 565 : (AIR 1969 SC 9)). 


13. Exhibit P-1 being a Power of At- 
torney granted by. three co-principals 
in favour of one agent, the expression 
“on our behalf’ would’ hardly be deci- 
-sive of the scope of authority conferred 
by the deed. The circumstances in 
which such Power of Attorney came to 
be executed and the fact that three dif- 
férent persons though near relations but 
having no joint property or venture 
joined in executing a Power of Attor- 
hey and the purpose and object for 
which it was executed when taken into 
consideration would throw light on the 
true nature of the authority- conferred 
by the deed. In this connection it is 
an admitted position that the Power of 
Attorney was executed in April, 1949 
and that too in the State of Hyderabad, 
the erstwhile Nizam’s State, In the 
wake of police action in the fall of 1948 
and thereafter there were unusually 
disturbed conditions in Hyderabad State. 
Plaintiff himself has stated in plaint 
para 1 that the conditions in Hyderabad 
were disturbed, that, like himself, his 
father and brother found it difficult to 
make contact with their properties and. 
it was being contemplated by the plain- 
tiff that he might shift to Pakistan with 
others. All the three persons, i. e, his 
father, brother and the plaintiff found it 
difficult even to approach the properties 
of each of them and that all of them 
were contemplating to migrate to Pakis- 
tan. In his belated evidence in Court 
after defendants’ evidence was closed, 
the plaintiff re-affirmed that after police 
action he lost possession of his lands 
and it was difficult to approach the 
lands or manage the same. Even his 
clerk was not willing to undertake the 
responsibility, Further there is no evi- 
dence to show that all the three co- 
principals had any joint property or any 
joint business or any joint venture in 
which they were jointly interested, 
Plaintiff says in kis evidence that al 
the three joined in executing Power of 
Attorney Ext, P-1 because each of them 
had his land in that area and each was 
unable to manage his land. In _ this 
background it would be futile to say 
that the three co-principals executed the 
Power of Attorney in favour of the 
agent to look after their joint affairs 
and joint property alone. In fact, plaint 
para. 1 leaves no room for doubt that 
each of the three co-principals neither 
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could manage nor could have access to 
each one’s own property and that each 
one was contemplating to migrate to 
Pakistan and that therefore they all 
gathered together and executed one 
Power of Attorney in favour of ‘defen~ 
dant No. 34 as a matter of con- 
venience for dealing with the pro- 
perty of each one of the eco-principals. It 
thus clearly transpires that each one of 
the co-principals had his land, that 
each one of them was unable to man- 
age his land, and that all the three of 
them were contemplating to migrate to 
Pakistan and that they wanted possibly 
to dispose of their lands, collect cash 
and skip over to Pakistan, If Power of 
Attorney Ext, P-1 was executed in this 
background it would illumine the scope 
and ambit of authority conferred by 
Ext, P-1. It would clearly appear that 
each one wanted to constitute defen- 
dant 34 to be his agent in respect of his 
property. Therefore, the contention that 
the power of attorney -Ext. P-1 read 
with Ext. P-2 was a joint power only 
in respect of joint properties of the 
three co-principals must be rejected, 


14. An incidental submission may be 
disposed of at this stage, It was urged 
that the Power of Attorney Ext. P-1 is 
legally invalid and defective in form 
and that the supplementary document ` 
Ext, P-2 does not render it valid. The 
defect pointed out is that when Ext, P-1 
was offered for registration the Sub-Re- 
gistrar has nowhere noted in his endorse~ 


ment that the donors of the power who > 


executed the Power of Attorney. Ext. 
P-1 were identified to him by someone 
known to him -or they were personally 
known to him, Undoubtedly the Sub- 
Registrar in order to be satisfied that 
there is no impersonation may require 


.some person known to him to identify 


those who admit execution before him 
but in case the persons who have exe- 
cuted the deed before him are known to 
him the failure to endorse that fact on 
the deed does not render the deed in- 
valid, In any event if those who execut- 
ed the deed admit having executed the 
deed, the fact that the Sub-Registrar 
failed to endorse the fact of the persons 
being known to him would not render 
the deed invalid, A General Power of 
Attorney is not a compulsorily registrable 
document. No rule or regulation was! 
pointed out to us in support of the sub- 


mission that it was obligatory for the 
Sub-Registrar to make the endorsement 
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that those who have executed the deed. 


were either personally known to him 
or were identified by someone known to 
him, Therefore, there is no merit in the 
. ‘contention and it must be rejected, 


15. The next contention is that upon 

a true-construction of Ext, P-1, the au~ 

thority conferred thereby was to managé 

the property of the donors of the power 

. (sic) and it did not confer any authority 
‘to purchase or sell the property, Simul- 
. taneously it was stated that Ext. P-2 
does not improve the position in this 

behalf. Both the Courts have rejected 

this submission and for very good and 

convincing reasons. A bare perusal of 

Ext, P-1 clearly shows that apart from 

the power to manage the property, a 

further. power to purchase and sell lands 

was conferred on the agent. Power to 

purchase and sell lands has been ex- 

pressly mentioned at two places in Ext. 

_P-1, But even apart from this, the plain- 
tiff in his cross-examination has admit- 

ted that after executing Ext, P-1 the 

` Registrar pointed out that the power of 
Attorney Ext, P-1 does not confer the 

authority to sell land and cffer for regis- 

tration sale deed and requested them to 

execute a. supplemental document ex- 

pressly conferring such authority and he 

identified Ext. P-2 to be the supplemen- 

‘tal document, Ext. P-2 has been repro- 
duced in extenso by the High Court in 

its judgment and in no uncertain and 

most unambiguous terms. it is ‘stated 

‘ therein that the power to sell and regis- 
tration of sale deed was conferred by 

Ext. P-2, But even if Ext. P-2 were to be 

excluded from consideration, the Power 

of Attorney Ext, P-1 clearly confers an 

` authority on the agent to.sell the pro- 
: perty. If we recall at this stage the cir- 
’ cumstances in which Ext. P-1 came to 
be ‘execitted in favour of defendant No. 


34, it clearly appears that plaintiff, his - 


father and brother were keen to get the 
lands sold as they were contemplating 
to migrate to Pakistan. In the face of 
this express and explicit power it could 
not be said that the authority was con- 
ferred only to manage the property. In 
Ext, P~1 the expression ‘to manage the 
property’ is nowhere to be found. On the 
contrary the general Power of Attorney 
is couched in a language which confers 
wide authority to file suits, defend ` ac- 
tions, engage advocates, appear in vari- 
ous offices, purchase and sell land and 


execute sale deeds and get them regis-' 


tered, to borrow money, to employ. per- 
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sons needed for carrying out affairs and ~ 
to dismiss them, It is difficult to appre- 
ciate the submission that the authority 
was only to manage the property. The 
submission is not borne out by the con= 
tents of Exts..P-1 and P-2, . 


16. Incidentally in this connection it 
was urged that the power to purchasé . 
and sell land and to execute documents .. 
and to offer them for registration does 
not include the power to sell agricultu- 
ral land. This has only to be mentioned 
to be rejected because the expression 
ands’ would include both agricultural 
and non-agricultural land, 


17. The next contention is that even 
if the Court were to accept that the au- 
thority conferred by the Power of At- 
torney encompasses the authority to sell 
land, the power to sell land was hedged 
in with a pre-condition or with a pre- 
requisite that the land could be sold 
either for financing litigation or if for 
that purpose a loan was borrowed, to 
repay the loan. Sustenance is sought to 
be drawn for this submission from the 
following few lines in Ext. P-1: . 


“ 


and purchase or sell (sic) of 
lands and that he is authorised to ap- . 
point any pleader or special Muktar 
when occasioned (sic) and to stop or to 
take or file any copies in any suit or 
to file any suit or file any written state- 
ments with his own signature to fetch 
any loan for our business or lands or to | 
pay the debts from out of the income 
of the estate or to purchase or sell the 
lands and to execute the. sale deeds and 
get registered under his signature and 
to obtain money or to enter into a com- 
promise jn any suit or get it settled 
through arbitration or to withdraw any 
ete.” 3 


In Ext. P-2 the supplemental Power of 
Attorney, it is stated that the power 
for sale and registration of documents 
was conferred on the agent. The con- 
struction suggested is not warranted by 
the language used in Ext. P-1. The power 
to purchase or sell land was not hedged 
in by any pre-requisite or pre-condition. 
Each recital constitutes a separate power, 
namely, (i) power to purchase or sell 
land, (ii) power to appoint a pleader or 
Mukhtar, (iii) power to file suit or ap- 
pear and file written statement, (iv) 
power to borrow money or. to enter into 
any compromise in any suit or get it 
settled through arbitration and withdraw 
any suit, Each was an independent 
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power, There is nothing in Ext. P-l 
which would even remotely indicate that 
the land could be sold only for financ- 
g the litigation or if for that purpose 
a loan was borrowed, to repay the loan. 
Such power of wide amplitude confer- 
ring such wide authority cannot by con- 
‘Istruction be narrowed down to deny an 
expressly 











in one part of the instrument will not be 
cut down because there are ambiguous 
and uncertain expressions elsewhere but 
the document will be considered as a 
whole for interpretation of particular 
words or directions (see Halsbury’s 
Laws of England, 4th Edn., Volume I, 


para, 733). The contention, therefore, 
must be negatived. 
18. The next contention is that. even 


if Ext. P-1 confers authority ‘on defen- 
dant 34 to sell land, the authority so 
conferred on defendant 34 was to act 
on his own and not at the behest of an 
outsider or as a rubber stamp of some- 
one and that in this case evidence clear- 

ly. shows that it was Kazim Yar Jung, 
the father of the plaintiff who entered 
into an agreement, Ext, D-18 dated i4th 
February 1949, with defendant No. 1 for 
sale of land and the agent defendant 34 
merely rubber stamped the sale and 
executed the sale deed and that such a 
sale is not binding on the plaintiff. At 
first blush the argument is really at- 
tractive but it does not stand scrutiny. 
Land involved in the dispute was grant- 
ed by the Nizam when the father of the 
plaintiff was a Minister in the Nizam’s 
Government. Patta evidencing the grant 
was taken in favour of the plaintiff who 
was then a minor. The father of the 
plaintiff really believed that he was the 
owner of the land and in fact on 20th 
October 1949 he wrote to Tahsildar, 
Medak that his son was a benamidar 
and that the lands may, therefore,. be 
transferred in his name.. Thus, the father 
of the plaintiff acted as if he was the 
owner of the land but when a conten- 
tion on behalf of the respondents that 
the plaintiff was a benamidar would be 
presently examined, it would be pointed 
out that the plaintiff was the real owner 
and was not a benamidar. That is the 
true legal position. The fact, however, 
remains that the father.of the plaintiff 
who must be a man of considerable in- 
fluence being a Minister in the Govern- 
ment of Nizam, must have acted as if 
he was the owner of the land. Undoubt- 


edly, the agreement Ext. D-18 for sale 
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of land was entered into between the 
father of the plaintiff and defendant 
No, 1 and pursuant to this agreement 
defendant No. 34 executed a sale deed 
in favour of defendant No, 31, bug it 
may be noticed that the agreement Ext. 
D-18 was entered into two months prior 
to the grant of Power: of Attorney, Ext, 
P-1, There is, however; evidence to show 
that the agreement for sale of land and 
the sale deed were taken in the pre- 
sence of and to the knowledge and with 
acquiescence of. the plaintiff. 
Witness Kishta Reddy, D.W. 2 has stat- 
ed in his evidence that defendant 1: Rami . 
Reddy paid the consideration for pur- 
chase of land pursuant to agreement 
Ext. D-18 to plaintiff in his own pre- 
sence. He has further stated. that Kazim 
Yar Jung, plaintiff’s father and daughter 
of Kazim Yar Jung and both of ‘his sons 
including the plaintiff -were ‘present when 
the amount of consideration’: was paid. 
This witness’s presence at the time, of 
payment of consideration cannot be dis- 
puted because receipt Ext. D-16 which 
evidences payment of consideration for 
the sale of land to defendant No. 1. 
though signed and passed by Kazim Yar" 
Jung, the father of the ` plaintiff, was 
attested by him. This evidence which 
has remained uncontroverted would 
show that .the consideration for sale. of 
land in favour of defendant 1 pursuant. 
to agreement of sale Ext, D-18 was paid 
to the plaintiff in the presence of this 
witness and plaintiff accepted the same 
though the receipt Ext. D-16 was passed 
by the father of the plaintiff. A feeble 
attempt was made to explain this incon- 
venient evidence by saying -that in 
agreement Ext. D-18 lands are not spe- . 
cifically described by setting. out the 
survey numbers or the Khata numbers 
and as in that very village plaintiff's 
father had also his lands, the plaintiff 
may have as well remained under the 
impression that the father had sold his 
own lands and, therefore, could not raise 
any objection about the sale, This ex- 
planation cannot be swallowed for the 
obvious reason that there was no. reason 
for the plaintiff to accept the considera- 
tion or the consideration being put in 
his hands if his land was not being sold. 
Even if the father of the plaintiff could 
be said to be an ostensible owner of the 
land and he purported to sell the land, 
the plaintiff the real owner as he claim- 
ed to be had acquiesced in the same and 
accepted the 


background he would he estopped from 


consideration and in this _. 


Bs 


jed into the agreement 


as a mere rubber stamp. 


t 
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challenging the title which was trans- 


„ferred pursuant to the sale, In the back-. 
drop of these circumstances the principle 


enunciated in Section 41 of the Transfer 
of Property Act would come to the res- 
cue of the transferee. Section 41 of the 


{Transfer of Property Act provides that 
jwhere, with the consent, express or im- 


plied, of the person interested in im- 
moveable property, a person is the osten- 
sible owner of such property and trans- 
fers the same for consideration, the 
transfer shall not be voidable on the 
ground that the transferor was not 
authorized to make it. Section 41 codi- 


_ ffies what was once treated as a princi- 


ple in equity which the Judicial Com~- 
mittee had. recognised in Ramcoomar v. 
Macqueén, (1872) Ind App Supp Vol 40: 
11 Beng LR 46°(PC), wherein the Judi- 
cial Committee:.observed as under:: 


“It is a principle of natural equity 
which must be universally applicable 
that, where one man allows another to 


-hold . himself out as the owner of an 


estate and a third person purchases it, 


‘for value, from the apparent owner in 
‘the belief that he is the real owner, the 


man who so allows the other to hold 
himself out shall not be permitted to 
recover upon his secret title, unless he 
can overthrow that of the purchaser by 
showing either that he had direct notice, 


or something which amounts to construc- * 


tive notice, of the real title; or that 
there ‘existed circumstances which ought 
to have put him upon an inquiry that, 


. if prosecuted, would have led to a dis- 


covery of it.” 


` 19. In this case the father of the 


‘(plaintiff throughout acted jn relation ta 
jothers 


as the owner of the pro- 
perty though the plaintiff was the 
real owner of the property. The father 
of the plaintiff executed agreement 
D-18 to sell the land to defendant 1. 
The. transaction was completed in the 
presence of the plaintiff and the consi- 
deration was put in the hands of the 
plaintiff. Plaintiff would certainly be 
estopped from contesting the validity of 
the sale on the ground that the father 
had no authority to sell the land or on 
the ground that though his father enter- 
Ext. .D-18, bis 
constituted attorney defendant 34 acted 


20. In this connection it would be 
very profitable. to refer to a notice serv- 


ed by the plaintiff on defendant .1, Ext.. 


D-2) dated 19th December 1949. Now, 
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before the true impact of this notice can 
be gauged, a few dates may be recalled. 
The Power of Attorney Ext. P-1 was 
executed in favour of defendant 34 on 
10th April 1949. Agreement Ext, D-18 
was entered into between the father of 
the plaintiff and defendant No. 1 on 14th 
February 1949, This would show. that 
agreement Ext. D-18 was entered into 
between the father of the plaintiff and 
defendant 1 prior to the execution of the 
Power of Attorney, Ext. P-1, The public 
notice cancelling the Power of Attorney 
was issued on 25th October 1949, Now, 
notice Ext. D-21 is dated 19th December 
1949, Therefore, it clearly transpires 
that notice Ext, D-21 was issued by the 
plaintiff after he had developed a suspi- 
cion about the fraud alleged to have 
been perpetrated by defendants 1 and 
34 and after cancelling the Power of 
Attorney in favour of defendant No, 34. 
Yet by this notice Ext, D-21 plaintiff 
called upon defendant 1 to meet him to 
purchase the lands set out in the notice 
if he was so desirous, otherwise plaintiff 
would sell the same to others. The lands 
described in the notice clearly exclude 
those pieces of lands sold under the au- 
thority of Power of Attorney Ext. P-1, 
Does it stand to reason to believe that 
plaintiff who suspected that he was the 
victim of a fraud at the hands of defen- 
dant 1 and that he had to take steps to 
cancel the Power of Attorney granted 
by him in favour of defendant 34 speci~ 
fically at the instance of defendant 1 
would ever invite him to purchase some 
other land? If there was any substance 
in the case put forth by the plaintiff 

that the sale already completed by de- . - 
fendant 34 in favour of defendant 1 pur- 
suant to the agreement, Ext. D-18 exe- 
cuted by the father of the plaintiff in 
favour of defendant 1 was not acceptable 
to him or was not binding on him he 
would -not invite him to purchase other 
lands. The conduct of the plaintiff belies 
his suspicion and the allegation of fraud 
and want of authority is clearly an after- 
thought, Viewed from any angle, the 
contention of the plaintiff is without 
merits and must be rejected. i 


21. It was next contended that the 
High Court was in error in granting 
C.M.P. 2762/61 permitting the heirs of 
defendants 3, 9 and 11 to produce the 
sale deeds which they did not produce 
in the trial Court and after relying on 
the same, reversing the decree of the 
trial Court. The High Court has given 
cogent reasons for granting C.M.P. 2762/ 
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61. Order 41, Rule 27, C.P.C, enables the 
appellate Court to admit additional evi- 
dence in the circumstances or situa.ion 
therein mentioned, one such being wkere 
the appellate Court requires any dccu- 
ment to be produced or any witness to 
be examined to enable it to pronounce 
judgment or for any other substartial 
cause. By a catena of decisions of this 
Court, it is well established that O. 41, 
Rule 27, C.P.C. does not confer a r ght 
on the party to produce additional. əvi- 
dence. But if the Court hearing the ac- 
tion requires any document so as. to 
enable it to pronounce judgment, it has 
the jurisdiction to permit additional evi- 
dence to be produced. The High Court 
has given cogent reasons why it felt im- 
pelled to permit production of register- 
ed sale deeds so as to enable it to pro- 
nounce judgment in the matter. If the 
High Court considered the productior. of 
registered sale deeds essential so as to 
enable it to pronounce judgment, there 
is no reason why we should interfere 
with the discretionary power properly 
exercised by the High Court in the in- 
terest of justice. Even otherwise, the 
High Court was justified in permitting 
additional evidence to be produced when 
it consisted of registered sale deeds. 
Such additional evidence has to be read 
as part of the record. Once these regis- 
tered sale deeds are taken into conside- 
ration, a part of the decree of the -rial 
Court granted in favour of the plaintiff 
awarding him possession of the lanc on 
the only ground that the sale deeds in 
respect of those pieces of lands were not 
produced, could not be maintained and 
the High Court rightly allowed the ap- 
peal of original defendants Nos. 8, 9 and 
11 and no exception can be taken to it. 


22. We may now turn to two :on- 
tentions raised an behalf of the respon- 
dents, 


23. The first contention on behal? of 
respondents is that the plaintiff beirg a 
benamidar, he is not entitled to seek 
possession of the land on the basis of his 
title as full and absolute owner of the 
suit lands. The High Court in this zon- 
nection has not speciffcally dealt with 
this contention though the trial Court 
raised a specific issue in respect of it 
and answered it in favour of the plain-. 
tif. The High Court has, however, ob- 
served that the plaintiffs father was 
the real owner of the suit lands and he 
was managing the property although the 
patta was issued in the name of his son, 
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the plaintiff, The High Court then ob- 
served that Kazim Yar Jung for the 
reason that he was an employee of the. 


Nizam in order to avoid embarrassment 


to himself nominally made the plaintiff, ` 


his minor son, the pattadar, In the opin- 
ion of the High. Court this is borne out 
by the fact that after executing the 
Power of Attorney, Ext. P-1 in favour 
of defendant 1, he wrote to the Tahsil- 
dar, Medak on 20th October 1949 that 
his son was a benamidar and that the 
lands may therefore be transferred in 
his name.. However, after making these 
observations the High Court kas not 
chosen to non-suit the plaintiff on the 
ground that he was a benamidar. 


24. Undoubtedly, Kazim Yar Jung. 
was holding a high ‘office in Nizam’s 
Government: It is . rational to believe 
that he may have influenced the decision 
of the Nizam to grant the land and that 
he may not have taken the patta in. his 
own name. The patta may, therefore, 
have been granted in favour of his minor 
son, the plaintiff, Does that make the 
plaintiff a benamidar? Section 82 of the - 
Indian Trusts Act, 1882, provides that 
where property is transferred to one 
person for a consideration paid or pro- 
vided by another person, and it appears 
that such other person did not intend 
to pay or provide such consideration for 
the benefit of the transferee, the trans- 
feree must hold the property or the 
benefit of the person paying or provid- 
ing the consideration, Now, there is no 
evidence ta show that the patta was for 
consideration, It is said that there. was 
a grant of land and it is not clear that 
it was meant to be a gift of land. Even 
if the Nizam in appreciation of the ser- 
vices rendered by the plaintiff's father 
granted the land to the plaintiff, it could 
not be said that any consideration flow- 
ed from the father of the plaintiff so as 
to make the plaintiff a benamidar. The 
genesis of the concept of benami is that 
consideration for a transfer must flow 
from one person and the transfer is 
taken in the name of the other person 
and the consideration so flowing for the 
transfer was not intended to be a gift 
in favour of the person in whose name 
the transfer is taken. All these ingredi- 


ents of benami are absent in this case 
and, therefore, the contention that the 
plaintiff was a benamidar carmot be 


accepted. 


25. It was also contended that the 
plaintiff came to the Court with an alle- 


>, defendants 1 and 34 would not 
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gation that defendant 1 induced the 
plaintiff, his father. and brother to exe- 
‘cute a nominal Power of Attorney in 
“favour of defendant No, 34, and defen~« 
dants 1 and 34 in collusion with ‘each 
other defrauded the plaintiff of his pro- 
_ perty. It; was said that if defendants 1 
and 34 were the perpetrators of the 
fraud, the plaintiff having compromised 
with them and withdrawn the appeal 
against them, the appeal would not sur- 
vive against the rest, There is absolutely 
no merit in this contention. The plaintiff 
may have valid reasons for entering into 
„a compromise with defendants 1 and 34 
who might have made good a part of 
the loss suffered by the plaintiff. But 
apart from the. allegation of fraud, the 
suit was substantially based on the scope 
of authority conferred by Exts. P-1 and 
P-2 to sell lands and ‘the acquisition of 
` the title by the purchasers from the at- 
torney defendant -34 in exercise of the 
authority conferred by Exts. P-1 and 
P-2 and, therefore, a compromise with 
render 
the appeal. against the rest of the defen~ 
dants infructuous or untenable. . 


26. The third contention was that the 
plaintiff: left India and his evidence hav~ 
ing remained incomplete, the same ‘could 
.not. be read in evidence. After we exa~ 
mined the relevant documents, we are 
satisfied that there is no substance in 
this contention: ` 


27. As all the contentions raised by 
the appellant fail, the appeal fails and 
is dismissed with costs. 


_ Appeal dismissed. 
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““(From: Bombay)* 
S. MURTAZA FAZAL ALI AND 
ii . A. D. KOSHAL, JJ. 

© Mohd. Shabbir, Appellant v. State of 
Maharashtra, Respondent. 

- Criminal Appeal No.: 103 of 1973, D/- 
17-1-1979. - 

(A) ‘Drugs and Cosmetics Act (23 of 
1940), Ss. 27 and 18 — Interpretation of 
S. 27 — Mere possession not made punish- 
able under the Act. Cr. Appin. 774 of 1972, 
` D/- 12-2-1973 (Bom), Reversed. 


*(Criminal Application No. 774 of 1972, 
D/- 12-2-1973- (Bom).) 


BW/BW/A633/79/CWM ` 


: 


Section 27 postulates three separate 
categories of cases and no other.. (1) 
manufacture for sale; (2) actual sale; (3) 
stocking or exhibiting for sale or ‘distri- 
bution of any drugs...The absence of any 
comma after the word “stocks” clearly 
indicates that the clause “stocks or exhi- 
bits for sale” is one indivisible whole and’ 
it contemplates not merely stocking the 
drugs but stocking the drugs for the.pur- 
pose of ‘sale and unless all the ingredients 
of this category are satisfied, S. 27 of tha 
Act would not be attracted. 

Thus before a person can be liable for 
prosecution or conviction under Sec- 
tion 27 (a) (i) (ii) read with S. 18 (c) of 
the Act, it must be proved by the pro- 
secution affirmatively that he was manus 
facturing the drugs for sale or was selling © 
the same or: had stocked them or exhi- 
bited the ‘articles for sale. The posses- 
sion simpliciter of the articles does not 
appear to be punishable under any of the 
provisions of the Act. If, therefore, the 
essential ingredients’ of S. 27 are not 
satisfied the plea of guilty cannot lead the 
Court to convict the accused. Cr.. Appin. 
774 of 1972, D/- 12-2-1973" (Bom), 
versed. ` i (Para. 4) 


Anno: “AIR Manual © (3rd Edn.), Drugs ` ` 
and Cosmetics Act, S. 27, N. 1; S. 18, 
N. 1. 

(B) Drugs and Cosmetics Act (23 of | 
1940), S. 28 — Sentence — Accused who 
was a young man coming from respectable 
family making a very candid confession 
in pleading guilty — Deterrent sentence, 
held was uncalled for. (Para 7) 

Anno: AIR Manual (3rd Edn.), Drugs- . 
and Cosmetics Act, 5. 28, N. 1. ~ 


Mr. U. P. Singh, Advocate, for Appel- 
lant; Mr. H. R. Khanna and M. N. Shroff 


Advocates, for Respondent. 


FAZAL ALI, J.:— In this appeal by 
special leave the. appellant has been con= 
vieted under S. 27 (a) (i) of the Drugs 
and Cosmetics Act, 1940 and sentenced 
to rigorous imprisonment for one year 
and a fine of Rs, 200/- as modified by. the 
High Court. The trial court also convict- 
ed the appellant under S. 27 (a) (ii) and 
S. 28 of the Act but no separate sentence 
was awarded under these counts. The 
trial court had, in fact, imposed a 
sentence of imprisonment only till the 
rising of the Court but the High Court 
in its revisional jurisdiction enhanced the 
sentence to one year’s rigorous imprison- 
ment, and hence this appeal by special 
leave. According to -the prosecution, on 
5-5-1970 at about 11.30 a.m. the Com- 
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plainant Drugs ‘Inspector, . Jalgaon 
ceived a telephonic message from 
Senior Railway Sub-Inspector Bhusaval 
to the: effect that the appellant had been 
caught at the Bhusawal railway station 
with 17 plastic containers containing 
17,000 white coloured tablets. On re- 
ceiving this message the complainant 
went to-Bhusawal railway station on the 
next day and after taking permission 
from the Magistrate he took the sample 
of the tablets and sent it to the puolic 
analyst and after receiving his report, he 
filed a complaint against the appellant 
under the various sections of the Drugs 
and Cosmetics Act, 1940. The learned 
trial Magistrate framed two charges 
against the appellant. One charge was 
under Ss. 27 (a) (i) and 27 (a) (ii) of the 
Drugs and Cosmetics Act (hereinafter re- 
ferred to as the ‘“Act”) and the other 
charge related to S. 28 read with S. 13-A 
of the Act. The appellant pleaded guilty 
to the charge and admitted all the facts 
contained in the charge. The appellant, 
however, stated that as this was his irst 
offence, he promised not to commit any 
- offence again and as he was an agricul- 
turist and a young man, he pleaded for 
mercy. The prosecution in support of 
the case examined the complainant to 
prove the facts leading to the pros2cu- 
tion of the appellant. The learned 
Magistrate accepted the plea of guilty 
and convicted the appellant: as indicated 
in the judgment. The High Court, kow- 
ever, enhanced the sentence as mention- 
ed above. 


- 2 Mr. 


Te- 


U. P. Singh appearing in 


E sùpport of the appeal has raised a short 


point before us. He has submitted that 
taking the prosecution case at its face 
value, no offence can be said to have 
been committed under S. 27 (a) (i) or (ii) 
of the Act. It was submitted that the 
ingredients required by S. 27 have ‘not 
been proved in this case and therezore, 
even if, the accused pleaded guilty, | that 
will not enable the prosecution to con- 
vict him on his plea of guilty. Sec. 13 (c) 
runs thus: n 

“manufacture for sale, or sell, or stock 
or exhibit for sale, or distribute any. drug 
or cosmetic, except under, and in accord- 
ance with the conditions of, a licence 
issued for euch purpose under this Chap- 
ter.” 

3. Section 27 Ys the penal section 
under which the offence is puniskable 
and this section runs thus: 

_ “Whoever himself or by any other per- 
son on his behalf manufactures for sale, 


she.:. 


Maharashtra (Fazal Ali J.) {Prs. 1-4] S.C. 565 


sells, stocks or exhibits for sale or dis- 
tributes— : 

(a) any dus ; 
(i) deemed to be misbranded under. 
C1.. (a), Cl. (b), Cl (c), Cl. (d), Cl. (£) or 
Cl. (g) of S. 17 or adulterated under Sec- 

tion 17-B; or 

(ii) without a valid licence as ‘required 
under Cl. (c) of S. 18.” ; 
shall be punishable with imprisonment 
for a term which shall not be less than 
one year but which may extend to ten 
‘years and shall also be liable to fine; 


Provided that the Court may, for any _ 
special reasons to be recorded in writing, 
impose. a sentence of imprisonment of 
less than one year.” 


4. It was contended by Mr. Singh that - 
in order to fall within -the ambit of this’ 
section the ‘accused must manufacture 
the drugs for sale or stock or exhibit, for 
sale or distribute. the same. There is no 
evidence in this case to show that - the 
appellant had any shop or that he was 
a distributing agent. All that has been 
shown is that the tablets concerned were 
recovered from his possession. It was’ 
urged that possession simpliciter of the 
tablets-of any quantity whatsoever would - 
not fall within the mischief of S. 27 of 
the Act. On an interpretation of S. 27, . 
it seems to us that the argument of 
Mr. Singh is well founded and must pre- 
vail. The words used in S. 27, namely, 
“Manufacture for sale, sells,” have a 
comma after each clause’ but there is no ` 
comma after the clause “stocks or exhi- 
bits for sale”. Thus the section postulates 
three separate categories of cases and no 
other. (1) manufacture for sale; (2) actual 
sale; (3) stocking or exhibiting for sale 
or distribution of any drugs. The ab- 
sence of any comma after the wordi- 
“stocks” clearly indicates that the clause 
“stocks or exhibits for sale”. is one in- 
divisible whole and it contemplates not 
merely stocking the drugs but stocking 
the drugs for the purpose of sale and 
unless all the ingredients of this category 
are satisfied, S. 27 of the Act would not 
be attracted. In the present case. there 
is no evidence to show that the appellant 
had either got these tablets for sale or 
was selling them or had stocked them for 
sale. Mr. Khanna appearing for the 
State, however, contended that the word 
“stock” used in section is wide enough 
to include the possession of a person with © 
the tablets and where such a person is 
in the possession of tablets of a very huge 
quantity, -a presumption should be drawn 
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that they were meant for sale or for dis- 
tribution. In our opinion, the contention 
. jis wholly untenable and-must be reject- 
“led. The interpretation sought to be plac- 
ed by Shri Khanna does not flow from 2 
true and proper interpretation ‘of S. 27. 
We, therefore, hold that before a person 
can be: liable for prosecution or convic- 
tion under S. 27 (a) (i) (ii) read with Sec- 
tion 18 (c) of the Act, it must be proved 
by the prosecution affirmatively that he 
was manufacturing the drugs for sale or 
was selling the same or had stocked them 
or exhibited the articles for sale. The 
possession simpliciter of the articles does 
not appear to be punishable under any of 
the provisions of the Act. If, therefore, 
the essential ingredients of S. 27 are not 


satisfied the plea of guilty cannot lead the 


Court to convict the appellant. 


5. As regards the second charge, it 
seems to us that the case of the appel- 
lant is clearly covered by the language 
contained in S. 18-A read with S. 28. 
Section 18-A runs thus: 


“Every person, not being the manufac- 


turer of a drug or cosmetic or his agent 


” for the distribution thereof, shall, if so 
required, disclose to the Inspector the 
. name, address and other particulars of 
the person from whom he acquired the 
drug or cosmetic.” 


6. Section 28 which makes no dis- 
closure of S$. 18-A punishable reads thus: 


“Whoever contravenes the provisions 
of S., 18-A shall be punishable with im- 
prisonment for a term which may extend 
to one year, or with fine which may ex- 
tend to five hundred rupees, or with both.” 

7. In this case, there is- unchalleng- 
able evidence of the complainant that 
after recovering tablets from the posses- 


-~ > gion of the appellant, he had served a re- 


gistered notice to him to disclose the 
source from which he had acquired the 
tablets and despite this notice the appel- 
lant refused to disclose the source. Thus 
the act of the appellant clearly falls with- 
in ‘the ambit of S. 28 of the Act. The 
trial court further did not impose any 
separate sentence under this section. But 
that will not be a bar to imposing a'pro- 
per sentence by this Court provided the 
sentence does not exceed the sentence 
already imposed under S. 27 (a) (i). When 
zhe High Court was moved for enhancing 
she sentence, it was moved only under 
‘ 3. 27 (a) (ii) of the Act because under 
shat section the minimum sentence to be 
given was one year. As the High Court 
was ‘not satisfied with the reasons given 
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by the trial court for giving sentence: less 
than one year, it appears to have enhanced 
the sentence to one year. In view of our 
finding that S. 27 (a) (i) have no -applica- 
tion to this case, the charge on this count 
against the appellant ‘must fail and the 
appellant must be acquitted of this 
charge. So far as S. 28 is concerned the 
maximum punishment which can be im- 
posed is only one year. The appellant is 
a young man and comes from a respect- 
able family and had made a very candid 
confession before the Court in pleading 
guilty. In these circumstances, we there- 
fore: do not think that any deterrent 
sentence is called for. We would, there- 
fore, uphold the conviction of the appel- 


‘lant under S. 28 but give the sentence 


till the rising of the Court which he has 
already undergone. The appellant’ will 
now be released forthwith. The sentence 
of a fine of Rs. 200 will be maintained 
under S. 28 and not under S. 27 (a) (i). 
The fine if not paid shall be paid within 
a month from today. Accordingly, the 
appeal ` is allowed in’ part. 

Appeal partly allowed. 
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(From: Calcutta)* 


Y.V. CHANDRACHUD, C. J., V:'D. 
TULZAPURKAR AND A. P. SEN, JJ. 

Rajendra Nath Kar, Appellant v. 
Gangadas and. others, Respondents. 


Civil Appeal No. 1931 of 1969, D/- 
12-1-1979. 


W. B. Premises Tenancy Act {12 of 
1956), Ss. 17-A and 39 — Application 
under S. 17-A — Provisions of S. 5, Limi- 
tation Act (36 of 1963) are applicable — 
Civil Rule No. 2924 of 1968, D/- 3-6-1969 ` 
(Cal), Reversed — (Limitation Act (36 of 
1963), S. 5). 


In view of the provisions of S. 39, it is 
clear that the application filed under 
S. 5 of the Limitation: Act for condona- 
tion of delay in making application under 
S. 18 is maintainable and has to be de- 
cided on merits. Civil Rule No. 2924 of 
1968, D/- 3-6-1969 (Cal), Reversed. 

(Para 5) 

The true meaning and effect of S. 39 is 
that if any special period of limitation is 
prescribed by the Act, that period ‘will 


*(Civil Rule No. 2924 of 1968, D/- 3-6- 
1969 (Cal).) 
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govern the proceeding under the Act in 
preference to the period, if any, pce- 
scribed by the. Limitation Act. Eut, 
apart from such an overriding effect of 
the period of limitation prescribed by she 
Act, not only that the other provisions 
of the Limitation Act do not stand 2x= 
cluded or superseded, but they are əx- 
pressly made applicable by S. 39, of the 
Act. When a Court condones the delay 
caused in filing a proceeding, it does not 
extend the period of limitation te 
scribed by law for filing it. It treats the 
proceeding as if it is filed within lim- ta- 
tion, which it has the power to dc if 
sufficient cause is shown for not fing 
the proceeding within the prescrimed 
penod. AIR 1972 Cal 430, Approved. 
(Para 6) 


Anno: AIR Comm., Lim. Act 5th 
Edn.), S. 5, N. 3. 
_ Cases Referred: Chronological Paras 
AIR 1972 Cal 430 : 76 Cal WN 486 7 
Mr. Sukumar Ghosh, Advocate, for 
. Appellant. 
‘CHANDRACHUD, C. J.:— On Nov2m= 


ber 27, 1962 respondents filed a suit for 
eviction against the appellant under the 
‘West Bengal Premises Tenancy Act, 1956 
(‘The Act”) on the ground that the ap- 
pellant was in arrears of rent, that he 
had sub-let the premises and that the 
respondents required the premises for 
their personal use. The summons of the 
suit was served on the appellant on Jan. 
9, 1963 and he deposited the arrear:. of 
rent within a period of thirty days thare~ 
after i.e. on February 5, 1963. On culy 
10, respondents filed an application urder 
S. 17 (3) of the Act for striking off the 
defence of the appellant on the graund 
that though the appellant had deposited 
the arrears of rent, he had not depesit- 
ed the interest due on the arrears, as re- 
quired by S. 17 (1) of the Act. By an 
order dated July 25, 1963 the trial court 
accepted the respondents’ contention and 
struck off the appellant’s defence. On 
August 26, 1963 the appellant filed a sivil 
revision application in the Calcuttta High 
Court against that order but it was dis- 
missed by the High Court on Apri. 4, 
1968. 

2. Between August 26, 1983 when the 
appellant filed the revision applicstion 
in the High Court and April 4, 1968 
when the revision application was dis- 
missed, certain important events nap- 
pened. On August 26, 1967 an Ordinance 
was passed by the West Bengal Govern- 
ment by which a new section, namely, 
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S, 17B was introduced into the Act. By 
that section, tenants were -given the 
right, if the proceeding for eviction was 
not yet disposed of, to apply within 
thirty days of the commencement af the 
Ordinance, for setting aside the order 
striking off the defence. On the expiry 
of that Ordinance, another Ordinance 
containing identical provisions was pass- 
ed on January 8, 1968. This Ordinance 
was replaced on March 26, 1968 by Pre- 
sident’s Act 4 of 1968.. Section 17-B 
which was inserted in the Act by the 
two ordinances was numbered as S. 17-A 
under the President’s Act, the provisions 
of the section remaining unaltered. Sec- 
tion 1 (2) of the President’s Act provided 
that the said Act shall be deemed to 
have come into force on August 26, 1967 
which was the date.on which the first 
Ordinance had come into force. 


3. After the dismissal of the revision 
application on April 4, 1968, the appel- 
lant filed an application on May 3, 1968 
in the trial Court under S. 17-A, pray~ 
ing that the order dated July 25, 1963 
passed by it, striking off his defence be 
set aside. It ought to be mentioned that 
though the trial Court had passed the 


order striking off the appellant’s defence . ` 


as long back as in 1963, the eviction suit 
filed by the respondents continued to 
remain on the file because, on Septem~ 
ber 16, 1963 the High Court in the revi- 
sion application filed by the appellant 
had issued an order staying all further 
proceedings in the suit. Along with the 
application under S. 17-A, the appellant 
filed an application under Sec. 5 of the 
Indian Limitation Act, 1963 praying that 
the delay caused in filing the application 
may for reasons stated therein be con- 
doned. Both the applications were dis~ 


missed by the trial Court by an order `` 


dated August 17, 1968 which was con- 


firmed by the Calcutta High Court in . 


revision on June 3, 1969. Being ag- 
grieved by the judgment of the High 
Court in Civil Rule No. 2924 of 1968, the 
tenant has preferred this appeal by spe- 
cial leave of this Court. 

4. The High Court has dismissed the 
application filed by the appellant under 
S. 17-A of the Act on the ground that it 
was not filed within 30 days: of August 
26, 1967 when the first Ordinance came 
into force and further on the ground that 
since S. 5 of the Limitation Act. 1963 
had no application to the proceeding, the 
Court had no power to condone the 
delay. It ‘is patent that the application 
under S. 17-4 was not filed within the 


* by limitation. 
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prescribed period of thirty days. The 
sole: question for decision, - therefore, is 
‘whether the provisions of S. 5 of the 
_ Limitation Act can apply to an applica- 
tion under S. 17-A of the Act. 


5. Section 5 of the Limitation Act 
provides, to the extent relevant, that any 
application. may be admitted after the 
prescribed period if the applicant satis- 
fies the Court that he had sufficient cause 
for not making the application within the 
- said period: On the applicability of S. 5 

to the proceedings under S. 17-A of the 
Act, the provisions of S. 39 of the Act 
have a material bearing and must be 
noticed. Section 39 of the Act provides: 


_ “Subject to the provisions in this Act 
' relating to limitation, all the provisions 
- of the Indian Limitation Act, 1908, shall 
apply to suits, appeals and proceedings 
under this Act.” 


This provision, which is clear and 


specific, leaves no doubt that the provi- 
sions of the Limitation Act would apply 


`. to proceedings under the West Bengal 


Premises Tenancy Act, subject to the 
“condition that if there is a provision in 
the West Bengal Act relating to limita- 
-tion, that provision would prevail over 
the provisions of the Indian Limitation 
Act relating to limitation. Since the 
‘West Bengal Act prescribes a specific 


`. period of limitation for filing an appli- 


cation for setting aside an order striking 
out the defence, namely, a period of 
30 days commencing on August 26, 1967 
when the first Ordinance came into 
force, .tha, period would undoubtedly 
_apply to the making of the application 
under S. 17-A of the Act. And since the 
appellant did not file his application 
under S..17-A before the due date, that 
is to say, before September 25, 1967,. the 
application must be held to be barred 
But, by reason of S. 39 
of the Act, all other provisions of the 
Limitation Act would be attracted, in- 
cluding S. 5 of the latter Act. Whether 
the appellant has made out sufficient 
ground.for the condonation of delay is 
another matter but, in view of the pro- 
visions of S. 39 of the Act, it seems to 
us clear that the application filed by the 
appellant under S. 5 of the Limitation 
Act for condonation of delay is main- 
tainable and has to be decided on merits. 


-` 6 The learned Single Judge of the 
Calcutta High Court has. referred in his 
. Judgment of June 3, 1969 to the provi- 
sions of S. 39 but he took the view that 
since S. 17-A lays down a special period 
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aside an order striking out the defence, 
that period could not be extended .by 
invoking the provisions of the Limitation 
Act. This view is unsupportable. The 
true meaning and effect of S. 39 is-that 
if any special period of limitation is pre- 
scribed by the Act, that “period will) 
govern the proceeding under the Act in 
preference to the period, if any, pre- 
scribed by the Limitation Act. But, 
apart from such an overriding effect of 


the period of limitation prescribed by|- 


the Act, not only that the other provi- 
sions of the Limitation Act do not stand 
excluded or superseded, but they are ex- 
pressly made applicable by S. 39 of the 
Act. When a Court condones the delay 


ALE = 
of limitation for filing a petition to set - 


caused in filing a proceeding, it does not). - 


extend the period of limitation pre- 
scribed by law for filing it. It treats the 
proceeding as if it is filed within limita- 
tion, which it has the power to do if 
sufficient cause is shown for not filing the 
proceeding within the prescribed period. 


7. In Pokarmal Gurudayal: v. Sagar- 
mal Bengani, 76 Cal WN 486 : (AIR 1972 
Cal 430) a Division Bench of the Calcutta 


High Court took the view that S. 5 of | 


the Limitation Act would apply even to 
an application made for setting aside the 
decree passed after and following upon 
an order striking out of the defence. We 
endorse the view of the High Court 
which, ex hypothesi, would justify the 
application of S. 5 of the Limitation Act 
to an application for setting aside an 
order striking out the defence. 


8. That leaves for consideration the - 


question whether the appellant has 
shown sufficient cause for not preferring 
his application within a period of thirty 
days after August 26, 1967. On this 
aspect of the matter, it is relevant te 
bear in mind that in the revision appli- 
cation filed by the appellant against the 
order striking out his defence, the High 
Court on September 16, 1963 had stayed 
all further proceedings im the suit.: If 
the appellant were to succeed in that re- 
vision application, the suit would’ have 
been required to be heard on merits and 
there would ‘have been no reason or 
occasion for him to resort to the provi- 
sion newly inserted by the Ordinance, 
under which an application could be 
made for. setting aside the order striking 
out the defence. The appellant was evi- 


dently advised wrongly as regards the . 


true legal position, as a result of which 
he awaited the disposal of his revision 
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appligation. He filed the application 
under S. 17-A-within 30 days of the date 
on which the revision application was 
dismissed. The appellant acted bona. fide 
in ‘pursuing his remedy by way of = re- 
vision application which he had already 

filed and which, .if successful, could nave 
-. given him effective relief, We are satis- 

fied that he had sufficient cause for not 
filing the application under S, 17-A with- 
in the prescribed period. Accordingly, 
the delay caused in filing that application 
must be condoned under S, 5 of the 
Limitation Act and the application umder 
S. 17-A must be allowed. 

9. For these reasons, we allow the ap- 
plication filed by the appellant wunder 
o S, 17-A of the Act, set aside the erder 
` dated July 25, 1963 striking out his de- 
fence and remit the matter back to the 
Trial Court for deciding the responcents’ 
suit for eviction in accordance with law. 
The suit has been pending since Sep.. 1962 
and we direct that it shall be disposed of 
expeditiously, 

10. The appeal is accordingly allowed 
and the High Courts judgment is set 
aside but without an order of costs. 


Appeal alicwed. 


AIR 1979 SUPREME COURT 56¢ 
(From: Delhi)* 


JASWANT SINGH AND 
P. 5. KAILASAM, JJ. 


- G. §. Bakshi etc. etc., Appellants v. 
State (Delhi _ Administration), Respon- 
‘dent, i 

Criminal Appeals Nos. 145, 311 and 
314 of 1971, D/- 30-8-1978. 

(A) Evidence Act (1 of 1872), S. 133 — 


Approver’s evidence -— Corroboratien — 
Nature, (Criminal P. C. (5 of 1898), 
S. 337). ' 


It is needless to say that the evidence 
of the approver should be corroborated 
in material particulars connecting each 
of the accused with the crime, (Para 11) 

Anno: AIR Manual 
Act, S, 133 N. 4; AIR Comm, (6th Edn), 
Cr. P. C., S. 337 N. 17. 

(B) Evidence Act (1 of 1872), S. 154 — 
Prosecution witness when can be declar- 
_ ed to be hostile, 


*(Criminal Appeals Nos. 155, 156 and 158 
of 1968, D/~ 18-4-1971 (Delhi).) 


TV/BW/E263/78/SNV, 


(3rd Edn.), Evi.: 


G. S. Bakshi v. State (Ddhi Admn.) (Kailasam J.) [Prs, 1-2]. S.C. 569 


When a prosecution witness turns hos- 
tile by stating something which is des- 
tructive of the prosecution case, the 
prosecution is entitled to pray that ‘the 
witness be treated as hostile. In such a 
case, the trial Court must allow the. 
Public’ Prosecutor to treat the witness 
as hostile. . .(Para 16) 

Anno: AIR Manual (8rd Edn.), Evi. 
Act, S. 154 N. 3. 

Mr. Deb Bratta Mukherjee, Sr. Advo-~ 
cate (Mr. S K. Dhingra, Advocate with -- 
him) (In Cr, A. No. 311 of 1971) and 
Mr, Daniel Latifee, Sr. Advocate (M/s. 
S. S. Jauhar and B. T. Singh, Advocates 
with him) (In Cr. A. No, 314. of 1971), 
for Appellants; Mr, S. N. Anand, Advo- 
cate, for Respondents in all the Appeals. 


KAILASAM, J.:— These appeals Nos, 
145, 311 and 314 of 1971 are preferred 
respectively by G. S.: Bakshi, Jaswant 
Singh Kaisi and Joginder Singh Nanda 
by special leave against the judgment of ` 
the Delhi High Court -in Criminal Ap- 
peals Nos, 155, 156 and 158 of 1968. 


2. There were seven accused before 
the Sessions Judge, Delhi in Sessions 
Case No. 3 of 1967. The learned Sessions 
Judge acquitted two of the accused, 
Amar Singh Nanda and Jagjit Singh 
Bhasin. He convicted the other five ac- 
cused of offences under Sections 120-B, 
411, 471 and 420 read with Sec, 120-B 
of the Indian Penal Code, Except two 
accused, Kapoor Singh with whom we 
are not concerned and J. S. Kalsi, ap- 
pellant in Criminal Appeal No, 31i of 
1971, the others were sentenced to rigo- 
rous imprisonment for four years under. 
Sections 471. and 420 read -with Sec- 
tion 120-B of the Indian Penal Code 
and with a fine of Rs, 5,000 under Sec- 
tion 471 of the Indian Penal Code and 
for one year under Section 411 read with 
Section 120-B of the Indian Penal Code. 
Taking into account the age of: Kapoor 
Singh, he was sentenced to one year’s 
rigorous imprisonment ‘on > various 
charges. J. S. Kalsi, appellant in 311 of 
1971 was sentenced to one year.on vari- 
ous offences, the sentences were to run 
concurrently. The three appellants here- 
in and two others convicted by the trial 
Court preferred five criminal appeals, 
viz. Appeals Nos, 155, 156, 158 of 1968 
and 2 and 4 of 1969.to the High Court. 
The High Court confirmed the conviction 
of all the appellants but taking into 
account the age of Kapoor Singh, reduc~ | 
ed his sentence to the period already 
undergone and fine of Rs. 1,000, The 
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sentences imposed on other accused were 
confirmed. : 


` 3. Only three accused preferred ap- 
‘peals to this Court. Of the three, G, S. 
Bakshi has since died and his appeal has 
abated, We are, therefore, concerned 
only with J. S. Kalsi, appellant in Cri- 
minal Appeal No. 311 of 1971 and J. S. 
Nanda, appellant in Criminal Appeal 
No. 314 of 1971. 


4. The charge against the accused in 
-the trial court was that they along with 
the approver, Amarjit Singh, P.W. 1, 
and others entered into a conspiracy to 
cheat the Government through the Land 
Acquisition Collector, Delhi, of huge 
amounts of money by procuring blank 
cheque leaves from the Land Acquisi~ 
tion Office, getting them forged and 
opening accounts in other banks in the 
name of fictitious persons and collecting 
the money by withdrawing the amounts 
so deposited. 


5. In pursuance of such a scheme it 
‘is alleged that the accused forged three 
cheques (Exs, P-1 to P-3) opened ac- 
_ counts in other banks in fictitious- names 
and withdrew a sum of Rs, 1,28,115. 
Five of the accused were found guilty 
of the charges framed by the trial court 
_ and convicted and sentenced as stated 
earlier. 


6. The ‘case of the prosecution, as 
stated by the approver, Amarjit Singh, 
P.W. 1 may be briefly ‘stated. After 
taking his B. Com, Degree, P.W. 1. join- 
ed the office of Joginder Singh Nanda, 
appellant in Appeal No. 314 of 1971, who 
will be.referred to as Nanda, practising 
on the income-tax side. P.W..1 finding 
that he was not making enough money 
in the office of Nanda, took up service 
in a private firm, Eminent Finance Pri- 
vate Limited. During that time he . be- 
came intimate with Nanda and used to 
visit him in his Chambers in Tis Hazari 
Courts, One day when P.W. 1 and Nanda 
were taking drinks, the other accused, 
. Kapoor Singh, Jhuman Singh and two 
others came to the office. During their 
talks, Nanda suggested it would be good 
if all of them became rich at once. 
Everyone welcomed the idea. Nanda 
stated that he would bring blank cheques 
' from Land Acquisition Branch. The 
scheme was that these cheques should be 
forged and fictitious accounts opened 
and money withdrawn. In one of the 
subsequent meetings, Nanda showed 
three cheques (Exs. P-1 to P-3); one 
of them in favour of Durlabh Singh for 


Rs. 80,605, ariother in the name of Ram 
Lal for Rs. 6,960 and the third in fav- 
our of Ram Avtar for Rs. 40,550. Ex. P-3 
cheque for Rs. 40,550 was handed over 
to Jagjit Singh Bhasin, who stated that 
he had arranged for cashing of the che- 
que through accused G. S, Bakshi. Ex. 
P-2 cheque for Rs. 6960 was handed over 
to P.W. 1 and he was asked to assist 
Jhuman Singh for getting a faked ac- 
count opened in some bank in the name 
of Ram Lal for encashing the cheque. 


7. In a subsequent meeting, a week 
later, in the office of Nanda, Kapoor 
Singh informed that he got an account 
opened in the name of Ram Lal through 
Jhuman Singh in Paharganj Branch of 
the Punjab National Bank and that che- 
que, Ex. P-2 had been deposited in the 
bank, Nanda asked P.W. 1 that he should 
get an account opened in the name of 
Durlabh Singh and have the cheque for 
Rs. 80,605 deposited in that account and . 
promised that P.W, 1 would be paid. 
Rs, 12,000 after the cheque is cashed. 
When P.W. 1 expressed his inability to 
have an account opened as there was no 
one to introduce him, Nanda directed 
that he can go to the Punjab National 
Bank at Asaf Ali Road and meet Kalsi, 
appellant in Criminal Appeal No, 311 
of 1971, a clerk who would help in get- 
ting an account opened. Accordingly | 
P.W. 1 went to the Punjab National: 
Bank, Asaf Ali Road, a few days later 
and met Kalsi. When P.W. 1 informed 
Kalsi of the necessity to have an account 
opened in the name of Durlabh Singh, 
as suggested by Nanda, Kalsi demanded 
Rs. 5,000 for carrying out of the job. 


P.W. 1 informed Nanda about Kalsi de- `> 


manding Rs, 5,000 and Nanda told P.W. 1 
that the amount would be paid to Kalsi 
after the cheque was encashed. Nanda 
then- gave P.W, 1 Rs. 300 for having an 
account opened in the bank. On the next 
day, P.W. 1 went to Asaf Ali Road, met 
Kalsi and told him that Rs, 5,000 will 
be paid after the cheque was encashed. 
Kalsi directed P.W. 1 to get an account 
opening form from the Accountant of 
the Bank and have it filled up, The 
form, after having been duly filled up, 
was given by P.W. 1 to Kalsi, for get- 
ting an introduction. Kalsi directed 
P.W. 1 to come on the next day. On the 
next day, Kalsi gave a form to P.W. 1 
which was filled up with the signatures 
in Urdu and the number of account. On 


-the direction of Kalsi, P.W. 1 went te 


the Accountant and got the account 
opened. He signed the specimen signa- 
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tures and deposited Rs. 300 with the 
Cashier for opening the account on 24th 
December 1964. P.W. 1 obtained a che- 
que book containing 20 blank cheques 
from the bank. Subsequently he inbrm- 
ed Nanda about the opening of the ac- 
count. Nanda gave P.W. 1 the cheque 
Ex. P-1 for Rs, 80,605, As Nanda wanted 
a sum of Rs, 200 to be cashed, he went 
along with P.W. 1 to the Bank. When 
Nanda was outside, P.W. 1 filled ix the 
pay-in-slip, handed it over along with 
Ex. P-1 and presented the cheque Ex, 
P-1 for encashment in the name of Dur- 
labh Singh, Rs. 200° were given by Xalsi 
to P.W. 1 who was sitting at. the coun- 
ter, P.W, 1 handed over the amount to 
Nanda 


8. The evidence is that betweer the 
1st and the 9th January, the entire 
amount, deposited to the account of 


Durlabh Singh, a sum of Rs. 80,605 was 
withdrawn. According to the approver, 
except a sum of Rs. 11,000, the entire 
` amount was taken by Nanda. PW. 1 
would state that Nanda paid to Kalsi 
Rs. 5,000 at Allora Restaurant, Sabse- 
quently, P.W. 1 withdraw a sum of Ru- 
pees 650 and kept the amount for him- 
self, : 


9. In the meantime, by about 18th 
January 1965, P.W. 5, Kishen Chand 
Mudgil who was working in the office 
of the Deputy Commissioner, Land Ac- 
quisition Branch, found that some che~ 
que leaves were missing from a cheque 
book with which he was dealing. En- 
quiry was commenced and a case was 
registered. Learning that a case had been 
registered, Nanda went to the offie of 
“P.W, 1 at Karol Bagh and informec. him 
that the Police were on the track and 
that he should burn the cheque book as 
well as the pass-book and go ott of 
Delhi. Accordingly P.W. 1 burnt the 
cheque book and the pass-book and went 
to Jabalpur and subsequently left for 
Nagpur and stayed with his sister. While 
at Nagpur, he sent a draft, Ex. P- for 
Rs. 3,000 to his father through the Pun- 
jab National Bank with a covering let- 
ter, Ex. P-29. P.W. 1 was arrested at 
Nagpur on 3rd February 1965. A sum of 
Rs. 880 was recovered from his person 
by the Police. Subsequently, the prose- 
cution took him as an approver. Two 
other cheques, Ex, P-2 for Rs. 6,960 
drawn in favour of one Ram Lal was 
also deposited in the Punjab Nacional 
Bank, Paharganj and the -proceecss of 
the cheque withdrawn; the third ckeque, 
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which is Ex, P-3 for Rs. 40,550, drawn 
in the name of Ram Avtar, an account 
was opened with the Narang Bank in 
the name of Ram Avtar and the proceeds 
of the cheque withdrawn. The prosecu- 
tion case is that accused Bakshi opened 
the account in the name of Ram Avtar 
and had the money withdrawn, As Bak- 
shi is dead and is not before this Court, 
it is unnecessary to deal with the details 
regarding the deposit of Ex.. P-3 .and 
withdrawal of the amounts, 


10. Ex, P-2 was cashed by opening an 
account in the name of Ram Lal in the 
Punjab National Bank, Paharganj. In 
December 1964, accused Kapoor Singh 
and Ram Lal who is an alias for Jhu~ 
man Singh, accused, went to P.W. 3 with 
a request that she may introduce Ram 
Lal to the Punjab National Bank, Pahar- 
ganj Branch where she had an account. 
P.W. 3 went along with Kapoor Singh 
and Jhuman Singh to the bank and got 
an account opened in Ram Lal's name. ` 
At the bank, P.W., 3 found Nanda. Kapoor 
Singh and Ram Lal got a form for open- 
ing an account which was filled in by 
Nanda, Kapoor Singh got Rs. 100 from 
Nanda for the purpose of opening an 
account. Then P.W. 3 went inside along 
with Kapoor Singh and Ram Lal. Ram 
Lal signed the form in three places and .. 
P.W. 3 signed by way of introduction in 
that form. The introduction form is Ex. 
P-25, The account was opened and at the 
request of Kapoor Singh, the pass book 
was collected by P.W. 3. A few days 
later on the 15th December Kapoor 
Singh and Ram Lal went and asked for 
the pass book from P.W. 3, but as P.W. 3 
was having high fever, her husband, 
P.W. 2 went to P.W. 3’s clinic where the 
pass book was lying, and handed it over 
to Kapoor Singh. The cheque Ex. P-2 
was deposited but when Ram Lal at- 
tempted to withdraw the money from 


_ the bank, there was some difficulty. A 


cheque for Rs. 2,000 which was present- 
ed on 14th December was not cashed be- 
cause the signature, according to the 
bank officials, did not tally. - Kapoor 
Singh and Ram Lal went to P.W. 3 and 
complained that the bank was not pay- 
ing the money and that she should ac- 
‘company them to the bank, P.W. 2. ad- 
monished them and asked them to go 
and look after the affairs themselves, 
11. According to P.W. 13, S. K. Se- 
non, who was working as a clerk in the 
Punjab National Bank, on 21st Decem- 
ber 1964 he received a telephonic mes- 
sage from Kalsi saying that he would 
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send Ram Lal and that P.W, 11 should 
„help him-to withdraw the money from 
’ “kis account in the Paharganj Branch of 
‘the Punjab National Bank, Soon after, 
Ram Lal came to P.W., 11 and told him 
that he could not get payment of a che~ 
que of Rs. 2,000 and thereafter P.W. 11 
` should “‘hélp him to get payment. P.W, 11 
thereafter took Ram Lal to P,W. 8 and 
told P.W. 8 that he received a telephone 
call from Kalsi that Rain Lal is a genu- 
ine person and: that the cheque may b8 
paid. While P.W. 11 and P.W. 8 were 
together,-a telephone call was received 
and P.W. 11 who answered it stated that 
-~ the call was from Kalsi P.W. 8 passed 
the cheque after noting Senon’s (P.W. 11) 
rame on the. back side of the cheque 
4part from the evidence of P.Ws..3, .8 
and 11 referred to above the prosecution 
also examined P.W. 2, husband of P.W. 
% The above version of the approver and 
_ the evidence relating to cashing of the 
“two cheques in short is the prosecution 
` case- against the two appellants before 
_jus, namely Nanda and Kalsi, It is need 
less to say that the evidence of the ap- 
- [prover should be corroborated in mate- 
|ral particulars connecting each of the 
accused with the crime. Both the courts 
have found that so far as the story of 
the approver is concerned there is no~ 
. thing to suggest that it is not true. Hav- 
img found: that the version of the ap- 
prover ‘is prima facie acceptable, the 
courts below proceeded and found that 
there was required corroboration, 


12. It was not disputed before us that 
the signatures as Durlabh Singh and 
documents Exs, P-1, P-4 to P-18 and 
` writing in P-21 and P-22 are those of the 
approver, Amarjit Singh. It is also clear 


that Amarjit Singh sent a letter Ex, P-21 


<: atong with the draft for a sum of Ru- 
_p2es 3,000, Ex. P-9 to his father, It has 
b2en’ proved that the letter Ex. P-21 is 
v ir the handwriting of the approver, 
Cn the day: when the police . arrested 
him at Nagpur, they recovered from him 
a sum ‘of-Rupees 880/-, It is .also 
admitted that P. W. 1, the approver 
did not have enough means to have in 
Irs person, the amount of. money 
recovered from him or. for sending a 
draft for Rs, 3000/- to his father. _ It is 
therefore established beyond doubt that 
` tke approver -took part in the conspir~ 
acy and had the cheque Ex. P.1 depo- 
sied in the bank in the name of Dur- 
labh Singh and withdrew it by drawing 
several cheques in the name of Durlabh 
Singh. It is. also clear that he received 


some benefit. out of the. ‘transaction 
which enabled him to bein possession 
of funds which a person of his means 
would not have had. Having found that 
the testimony of the approver is prima 
facie „acceptable and that his participa- . 
tion in the conspiracy has been estab- 
lished beyond doubt, it is necessary to 
consider whether there is sufficient ‘cor 
roboration relating to material particu- 
lars connecting the two appellants with 
the crime. 


13. The evidence of the approver re- 
garding Nanda is corroborated mainly by 
the testimony of the witnesses P. Ws, 2, 
3 and 40 and the evidence of the hand- 
writing expert P. W. 55, who proved his 
hand-writing in some material docus 
ments, particularly Ex. P. 25, - 


14- P. W. 3, Satya Wati has her 
Homoeopathic Clinic in Bhagat Singh 
Market. Accused Kapoor Singh, Kalsi 
and Jhuman Singh were known to her. > 
Kapoor Singh’s father was admitted in ` 
her husband’s hopital. In November 1964 
Kapoor Singh came to her clinic along 
with Jhuman Singh (whom she called- 
Ram Lal) and.one Chameli 


ed well since he looked: upon Ram Lal 
as his son. In December 1964, Kapoor 
Singh and Ram Lal came to her again 
with a request that she may introduca 
Ram Lal to the Punjab National Bank, 
Paharganj where she had an account. It- 
was explained that as Ram Lal. had - 
some amount left with him by sale of . 
certain land and that as he had no ac-` ` 
count ‘with any bank in Delhi, he want- . 


„ed assistance of P, W. 3. P. W. 3 went 


along with Kapoor Singh and Ram Lal 
to the Bank and got ‘an account opened 
in Ram. Lals name; At-the bank she 
found Nanda. Kapoor Singh and Ram 
Lal got a form for opening an account 
which was filled by Nanda, Kapoor 
Singh got Rs, 100/~ from Nanda for tha 
purpose of opening the account. . Then 
she went inside along with Kapoor 
Singh and Ram Lal, and-signed at threa 
places in one form. P.: W. 3 signed by 
way of introduction in the form Ex.’ 
P. 25. She was requested to collect the 
pass-book which she collected and a few 
days later on .15th December, Kapoor 
Singh and Ram Lal came and asked. for 
the pass-book, As she was ill, her hus- 
band P. W. 2 went with Kapoor Singh 
and Ram Lal to the clinic and handed 
over the pass-book. The evidence of 


: who wag . ;. 
described as the wife of Ram Lal. Ka- `. 
poor Singh wanted Chameli to be treats" `` 


1978 
P. W, 3 was attacked on various grounds 


It was submitted that P. W. 3 is herself. 


in the nature of an accomplice, in trat 
she helped the. opening of an accocnt 
by Jhuman Singh with an alias name as 
Ram Lal, It was submitted that she 
would have known that the account vas 
being opened in a fictitious name, Eer 
subsequent coriduct in having the pass 
book according to the learned counsel 
-would confirm that she was a privy te 
the crime. We do not think that: these 
circumstances are enough to throw any 
doubt on the testimony of P. W. 3. A 
woman, Chameli stated to be the wife 
of Ram Lal was admitted by Kapoor 
Singh whom P. W. 3 had known “or 
some time. P. W. 3 had an account end 
there is nothing unnatural in her he.p- 
ing Ram Lal to open an account in 
Delhi where he had no bank accout, 
The collecting of the pass-book cannot 
also be viewed suspiciously for it is not 
unusual for a proposer to keep the pess+ 
book with him to be handed over to she 
person who has opened an account. The 
evidence of P, W. 3 is that when she 
went to help Ram Lal to open an ac- 
count she found Nanda at the bank nd 
: it was Nanda that gave Rs. 100/- te 
Kapoor Singh for the purpose of op2n« 
ing an account. It is also the evideaca 
of P. W. 3 that the form P. 25 was Sil- 
ed by Nanda. If the form is provec te 
have been filled by Nanda, it would ga 
a long way to corroborate the testimony 
of P, W. 3. P. W. 3 in her evidence 
would state that Kapoor Singh and Fam 
Lal got a form for opening an account 
_and that form was filled by. Nanda and 
that Kapoor Singh got Rs. 100/- from 
-© Nanda for the purpose of opening an 
account. Ex. P. 25 is the account open~ 
ing form in which she’ has 
three places. When further questimed 
she stated “I cannot say if this was the 
form which had been filled in by Nanda. 
I cannot say if. I signed on the sam@ 
form which had been filled in by Jogin- 
der Singh Nanda”, She explained ihat 
she was standing in the gate of the 
bank when the form was being filled up 
on the road side. In cross examination 
she stated that when the form was fill- 
ed in, she was standing just in front, 
and that she was seeing as to who wat 
filling in the form. She further reite- 
rated that it was only one form which 
had been filled. by Nanda and that it 
was on that form that she had signed 
and that statement is correct. Though 
m chief examination she was not: very 


signed in- 


foe 
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definite whether Nanda. signed the same 
form in which she signed, in cross exa- 


-mination she was very clear that it was. 


the form which Nanda filled up shea 
signed. This testimony has been ac- 


_cepted by the learned Sessions Judga 


and the High Court and we do not seo 
any reason for not accepting P, W. 3’s 
testimony in this regard, s ; 


15. It may also be noted that P, W, 
55, hand-writing expert who was exa- 
mined on behalf of the- prosecution af- 
firmed that the writing in Ex. P, 25 is 


.that of Nanda and his testimony was 


accepted by both the courts below, 


_ 16. The testimony of P. W, 3 regard ` 
ing the filling up of Ex. P-25 by Nanda - 
was sought to be discredited by refer- 


` ence to the testimony of P., W, 8, P, W, 


8, Vir Bhan Girotra, was working as a 
supervisor in the Punjab National Bank. 


According to this witness, a woman 
(obviously referring to P, W. 3) ac- 
companied Ram Lal, then signed the 


form by way of introduction and went 
to the supervisor for attestation of her 


_Signature and got it attested, and there- 


after the form was brought to him and 
that he filled Ex, P. 25 in his hand- 
writing. This statement of the. witness 
that he filled in the form is not only 
contrary but destructive of the prosecu~ 
tion case that it was Nanda that filled 
in the form Ex. P. 25. After the end 
of the cross examination of this witness, 
the public prosecutor applied for per- 
mission to treat this witness as hostile. 
The accused opposed the request by the 
public prosecutor and the arguments on. 
this: behalf were reserved by the learn- 
ed Judge for the next day. On the next 
day the public prosecutor put in writ- 
ten application alleging that P, W. 8 
never signed the form and that the state- 
ment was hostile to the prosecution, The — 
learned Judge declined to permit the 
prosecution to treat the witness as hos- 
tile. We feel that the trial Court was 


‘in error in not allowing prosecution ta 


treat the witness as hostile. The only 
reason given by the learned Judge was 
that the deposition in the court is nol 
contrary to any earlier statement, When 
a prosecution witness turns hostile by- 
stating something which is destructive 
of the prosecution case the prosecution 
is entitled to pray that the witness be 
treated as hostile. The learned counsel, 
Mr. Latifi, appearing far Nanda, submit- 
ted that the prosecution acted unfairly 

in trying to get P. W. 8 treated as hos- - 
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tile and submitted that P. W. 8 had not 
stated anywhere that it was not Nanda 
that filled in the form Ex, P. 25. The 


learned counsel further submitted that 
statements had been recorded under Sec- 
tion 162 and there are no contradictions 
made out in his deposition from that of 
the 162 statement. The learned counsel 
requested us to peruse the 162 statement 
of P. W. 8 We looked into it and we 
did not find anything in his favour. We 
are satisfied that for the first time in 
the witness box P. W. 8 has come out 
with the version that it was he that fill- 
ed in the form, obviously with the view 
to help Nanda. This view of ours is 
confirmed by the testimony of P. W. 9, 
. the accountant, Punjab National Bank, 
who stated that P. W. 3 had a form 
for opening an account filled with her 


and came to him for verification of her 
signatures. According to P. W. 8, the 
form was got attested by P. W. 3 from 
P. W, 9 and thereafter the form was 
brought to him. It is most unlikely 
that the: form was left unfilled when it 
was taken before P. W, 9 and his at- 
testation secured. Referring to this as- 
pect, the High Court observed that the 
learned Judge thought the opinion of 
P. W. 55 regarding the hand-writing 





that it was Nanda that filled in the 
-form Ex. P. 55 might be correct but 
still he did not act upon it upon the 
footing because of the contrary state- 


ments of P, W. 8. In respect of the evi~ 
dence of P. W. 8 the learned Judge, 
who heard the appeal in the High Court, 
compared the handwriting in Exs. P-25 
and P. 32 with the admitted handwriting 
of Nanda and found difficulty in ac- 
cepting the testimony of P. W, 8 We 
feel, the testimony of P. W. 8 is unac- 
ceptable in this regard as it is most un- 
likely that the form without having 
been filled up was taken to P. W. 9 for 
attestation of the signature of P. W. 3. 
P. W. 8’s deposition that thereafter the 
form was given to him and he filled it 


up cannot be accepted. Further we find 


that the testimony of P. W. 8 is hostile 
and made for the first time in the Ses- 
sions Court and the trial court was in 
error in not allowing the public prose- 
cutor to treat him as hostile. The evi~ 
dence of P. W. 2, the husband of P. W. 
3 that Kapoor Singh introduced Nanda 
to him has not been seriously challeng- 
ed. P. W., 2 stated that when he went 
along with Jhuman Singh and Kapoor 
Singh in a taxi for collecting the pass- 
book he found Nanda in the taxi and 


ALR. 


he was introduced to him. We see no 
reason for rejecting the testimony of 
P. W, 2, It was contended by the learn- 
ed counsel for Nanda that it was for 
the first time that P. W. 3 Satya Wati 
stated in the court that the form Ex, 
P. 25 was filled in by Nanda and that 
the prosecution was not fair in not maks 
ing available to them the 164 statement 
recorded from Satya Wati. In the cross- 
examination several questions were ask-. 
ed for proving that the statement given 
by P. W. 3 under Sec. 164 was under 
duress and not voluntary but nownere 
it was alleged that the 164 statement 


‘recorded from her was not available to 


the defence counsel, It was not suggest- 
ed in the cross-examination that P. W. 
3 did not state in her 164 statement 
that it was Nanda that filled in the form ` 
Ex. P. 25. It is significant that a ques- 
tion was put to P. W, 3 in the cross-exa~ 
mination that she did not mention the 
name of Nanda in her statement record- 
ed by the police. We see no reason for 


‘accepting the case for the defence that 


P. W. 3 for the first time menticned 
that Nanda filled up Ex. P. 25, The evi- 
dence of P. Ws. 2,3 and 8 amply prove 
that it was Nanda that gave Rs. 100 and 
filled in the form. P, W. 40 was a 
Munshi of Nanda (who?) speaks to 
their close association and the various 
meetings between Nanda and other ac- 
cused. The evidence of P. W, 40 had 
been accepted by the courts below. It 
is unnecessary for us to refer further 
to the case against Nanda except to 
state that we fully agree with the con- 
clusion of the trial court and the High 
Court that the case against Nanda has 
been proved beyond doubt. 


if. We will now proceed to consider 
the case against J. S, Kalsi. According 
to the approver, P. W. 1, when Nanda 
asked him to have an account opened 
in the name of Durlabh Singh and have 
the cheque for Rs. 80,605/- deposited in 
that account, he pleaded inability on the 
ground that he had no introduction to 
any bank. Nanda directed P. W, 1 to 
go to Punjab National Bank, Asaf Ali 
Road and meet Kalsi who would get the 
account opened on his mentioning 
Nanda’s name. P.W. 1 accordingly want 
to Punjab National Bank, met Kalsi and 
after referring to Nanda explained the 
need to have the account opened in the 


“name of Durlabh Singh. Kalsi demand- 


ed Rs, 5000/- for that purpose. The 
conversation took place in the Allora 
Restaurant. When informed about the 


_ 1979- 


- demand Nanda told P. W. 1. that Kalsi 
` would be paid Rs, 5000/- when the che- 
que was encashed. Nanda thereupon 
gave Rs. 300/- for having an account 
opened in the bank. On the next day 
P. W. 1 went to Asaf Ali Road and met 
Kalsi and told him that Rupees 5000/~ 
would be paid after the cheque was en- 
cashed. As directed by Kalsi, P. W. 1 
tcok an account opening form from the 
accountant, filled that form and gave it 
to Kalsi for introduction, signing the 
same as Durlabh Singh.. Kalsi directed 
P. W. 1 to come the next day. On the 
next day when P, W. 1 met Kalsi he 
found signature of the introducer was 
filled up and the number given as 747. 
As directed by Kalsi, P. W. 1 went to 
the accountant, got the account opened 
and signed the specimen signatures and 
deposited Rs. 300/- and then informed 
Nanda about the account having -been 
opened, A few days later, P. W. 1 and 
Nanda went to the Bank as Nanda want- 
ed Rs. 200/- to be withdrawn in the 
name of Durlabh Singh. Nanda was 
outside the bank. P. W. 1 filled in the 
pay-in-slip, presented with cheque, Ex. 
P. 1, for encashing in the name of Dur- 
labh Singh, for Rs. 200/-. The amount 
was given by Kalsi to P.W. 1 and it 
was handed over by P. W. 1 to Nanda. 
P. W. 1 would also say that out of the 
amount cashed by him and paid to 
Nanda. Nanda paid at the Allora Res 
taurant a sum of Rs. 5000/- to Kalsi. 
There is some discrepancy regarding 
the evidence of the approver about the 
payment of Rs.. 5000/- to Kalsi. As re- 
corded in English, it reads as follow: 


“I took Kalsi to Allora Restaurant. 
we had tea there along with Nanda 
and Jhuman Singh accused. At the in- 
stance of Nanda I paid Rs. 5000/- out 
of Rs. 10000/- withdrawn by me on 
6-1-1965.” 


The statement in English does not state 
that the payment was made to Kalsi but 
the Urdu version as taken by the clerk 
of the Court and signed by the learned 
judge reads that the amount was paid ta 
_Kalsi. In the summary of the evidence 
of P. W. 1 as given by the trial Judge, 
it is stated that at the instance of Nanda, 
P. W. 1 paid to Kalsi Rs. 5000/-. Tha 
courts below have proceeded on the 
basis that the evidence of P. W, 1 was 
that Rs. 5000/- was paid to Kalsi at tha 
Allora Restaurant. We are satisfied 
that the omission in the English version 
about the payment to Kalsi is only a 
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slip. But now it is necessary to find out 
whether the above version of the ` ap- 
prover has been corroborated in mate- 
rial particulars connecting Kalsi with 
the crime. The evidence of the ap- 
prover that he was directed by Nanda to 
seek the help of Kalsi for opening of an 
account, receives support from the fact 
that the form for introduction for the 
bank Ex. P, 4, though purported to be 
in the name of P, W. 4, was fictitious. 
P. W. 4 in his deposition categorically 
denied that he introduced Durlabh 
Singh, He denied his signature in Ex. 
P. 4 and P. W. 55 the hand-writing ex- 
pert expressed his view that the form of 
introduction was not signed by P. W. 4, 
This finding corroborates the testimony 
of P. W. I that he handed over the in- 
troduction form and it was got filled up 
by Kalsi. There is no corroboration re- 
garding the payment of Rs, 5000/- to 
Kalsi. There is no evidence that Kalsi 
was possessed of funds for which he 
could not account. In the circumstan- 
ces, the evidence of P. W. 1 that a sum 
of Rs, 5000/- was paid will have to be 
left out of account. 


18. The evidence of P. W. 2, Sabhar+ 
wal is that he admonished Kapoor Singh 
and Jhuman Singh when they wanted 
P. W. 3, Satya Wati to accompany them 
to the bank for enabling Kam Lal to 
cash the cheque, P. W, 2 stated that 
when he admonished both of them, Ka- 
poor Singh and Jhuman Singh enquired 
the address of Kalsi, and he stated that ~ 
Kalsi was working in the Punjab Na- 
tional Bank, Asaf Ali Road, New Delhi. 
The evidence of P. Ws. 8 and 11 would 
go a long way to prove that Kalsi was 
taking a keen interest in having the 
cheques cashed. The statement of account 
of Ram Lal as given by the Punjab Na- 
tional Bank, Ex. P. 38 shows that the 
cheque dated 14-12-63 in favour of self 
for Rs, 4000/- was returned. There was 
some difficulty in cashing the cheque as 
the signature of Ram Lal was different 
from the specimen signatures, The 
cheque drawn on 21-12-64 by Ram Lal 
on the face of it shows that Ram Lal 
had signed in three places. On the 
back side, Ram Lal had signed two places. 
The cheque D/- 22-12-64 for Rs. 4000/- 
was signed by Ram Lal in three places 
and at the back side in three places. 
Prima facie therefore there is evidence 
that there was difficulty in cashing 
cheques. The cheque drawn on 14-12-64 
was returned, The cheques drawn on 21- 
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12-1964 and 22-12-1964 were paid after 
scrutiny. The evidence of P. W. 8 re- 
- garding withdrawal of the cheque Ex. 
P. 34 dated 21-12-1964 is that he noted 
the name of S. K: Senon, P: W. 11, who 
was a clerk in the Punjab‘ National 
Bank, because he carne along with Ram 
Lal for verification of Ram Lal, Senon 
told the witness that he had received a 
telephone call from Kalsi of Punjab Na- 
tional Bank to the effect that the afore- 
said Ram Lal was a genuine person and 
therefore he should be identified by 
Senon, P. W. 8 further stated that when 
Senon and Ram Lal were standing be- 
fore him, a telephone call was received 
by Senon who said that the call was 
from Kalsi assuring him that Ram Lal 
was a genuine person. On back side of 
Ex, 34 it is written under the signature 
of Ram Lal ‘care of S. K. Senon’.. The 
version of -P. W, 8 that the identity of 
Ram Lal was spoken to by Serion and 
that he noted on the back of the -che- 


. que below the signature of Ram Lal 


‘care of Senon’ is borne out by the en- 
--dorsement on the cheque. Senon in his 
evidence would state that he receiveda 
telephone call on 21-12-1964 from Kalsi; 
that he was sending Ram Lal and. that 
the witness should help him in getting 
the cheque. cashed as Ram Lal was a 
genuine person, Thereafter Ram Lal 
came to him and Ram Lal told him that 
Kalsi would have telephoned to him. 
Senon also stated that P, W. 8 wrote the 
words ‘care of Senon’ on the back of 
-P. 34. in. his presence. The evidence 
-of P. W. 8 and P. W. 11 make it clear 
that Serion intervened and identified 
-Ram Lal before P. W. 8 and the fact was 
noted on the back side of the cheque. 
The plea of the defence was that Kalsi 
had nothing to do with it and that the 
evidence of P. Ws. 8 and 11 cannot be 
accepted. P.W. 11 mentioned to P.W. 8 
that Kalsi spoke about the identity of 
Ram Lal.is corroborated by P.W. 8 also. 
Further-P.W. 11 would say that when he, 
P. W. 8 and Ram Lal were together, a 
telephone call was received by Senon 
and Senon stated that it was Kalsi who 
stated that Ram Lal was a genuine per- 
son, The circumstances clearly prove 
that Kalsi was taking an active part in 
getting the cheques cashed. P. W. 35, 
Karan Narain Khanna, a clerk working 
in the Punjab National Bank, Asaf Ali 


Road, Delhi, would say that Kalsi: was 
also a clerk. in the same bank who re- 


quested him that he should speak to — 


y 


Senon and assist Ram Lal’ in getting 
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payment of the cheque because’ his `` 
signatures did not fully tally. The 
witnéss told Kalsi that he himself should 
ring up Senon in that respect and there- 
after. Kalsi rang up Senon. The evi- 
dence of this witness was attacked on ~ 
the ground that there was enmity be- 
tween Kasli and the witness, as they be- 


long to rival Unions in the Bank. The 


court below has found the testimony 
of this witness, P. W. 35, acceptable 
and we see no reason for not agreeing 
with that, On a consideration of the 
evidence we are satisfied that the parti- 
cipation of Kalsi has been proved be- 
yond reasonable doubt. We have no. 
hesitation in concurring with the find- - 
ings of the trial Judge and the High 
Court. i 

19. The learned counsel, appearing 
for Nanda submitted that the entire in- 
vestigation of the prosecution was most 
unfair and was highly prejudicial to the 
accused. He submitted that the pro- 
cedure adopted for granting pardon to 
the approver was improper and that no 
reliance ought to have been placed on, 
the testimony of the approver. He fur- 
ther submitted that copies of 164 states 
ment of P. W. 2 and P. W. 3, material’ 
witnesses, were not furnished to the ac- 
cused at any time. It was also alleged 
that when the approver was in the box, = 
giving evidence, his earlier statement ` 


“was placed in such a way that the ap- 


prover could read ` 


it for giving evi- 
dence, 


All these allegations were made. 
before the trial court and the High 
Court and were rightly rejected. We 
feel that these pleas were raised when~ 
the accused found themselves in a de- . 
sperate situation. Regarding the allega- 
tion that 164 statement of P. W. 2 and 
P. W. 3 were not furnished to them‘ are 
concerned, we find there is material in 
the evidence of P. W. 3 which would 
prove that the accused had the 164 state- 
ments and used them for cross-examin~ 
ing the witnesses. 


20. In the result, agreeing with the 
courts below we confirm the conviction 
and sentence passed on Nanda and Kalsi 
and dismiss their appeals, 
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N. L. UNTWALIA AND 
'O. CHINNAPPA REDDY, JJ. 
Mohinder Pal Jolly, Appellant v. State 
of Punjab, Respondent, gat ; 
Criminal Appeal No, 
14-12-1978, 0. : 
(A) Penal Code. (45 of 1360), S. 97 — 
Right of private defence — Onus of 
proof. ‘ 
The onus is on the accused to establish 
the right ef private defence of property 
or person not on the basis of the stand- 
ard of proving it beyond doubt but on 
the theory of preponderance of probabi- 
lity, He might or might not take this 
plea explicitly or might or might not 


118 of 1972, DJ- 


<-adduce any evidence in support of if 


but he can succeed in his plea if he is 
able to bring out materials in the re- 
cords of the case on the basis of the 
evidence of the prosecution witnesses of 
on other pieces of evidence to show that 
the apparently criminal act which he 
committed was justified in exercise of 
` his right of private defence of property 
or person or both, But the exercise of 


_. this right is subject to the limitations 


and exceptions provided in S, 99 of the 
Penal Code.. (Para 10) 


Anno: AIR Comm, Penal Code (2nd 


.. Edn.), .S. 97 N. 20. 


(B) Penal Code (45 of 1860), Ss, 300 
Fourthly, 304, 99, 101, 103 — Murder -~ 
Private defence against mischief — Avail- 


: ability — Extent of — S.'103, when not 


attracted — Applicability of Part I or 
Part H of S. 304 — Determination =~ 

Test — G. A, No. 393 of 1969 D/- 24-4- 
_ 1972 (Punj & Har), Partly Reversed. 


A was running a factory and on ac- 
count of non-availability of raw-mate- 
rials the factory remained closed for a 
fortnight resulting in lay-off of the work~ 
men. A dispute arose between the 
management and the workmen in regard 
to the payment of wages for the period 
aforesaid. Ultimately a settlement was 
arrived at through the intervention of 
the Conciliation Officer, The workers 
went to A on certain date for demand- 
ing wages, but A refused to consider 
their case. The workers then started 
shouting slogans demanding their wages. 
Thereupon, A came out of his office and 


"(Criminal Appeal No. 393 of 1969, Dj 


_ _ ` 24-4-1972 (Punj).) 


ay, 
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fired a shot from his revolver towards 
the workers, The shot hit one worker on 
his forehead and he died on the spot. In 
prosecution of A for offence of murder, 
it was found that the demand of the 
workers was not legal, that the globe - 
of electric light of A’s office was broken 
and the air conditioner was damaged 


- due to hurling of brickbats and as such 


they were guilty of mischief, The High 
Court in agreement with the trial Court 
came to the conclusion that A had the 
right of private defence of property ex- 
tending to the voluntary causing of any 
harm other than death to the workers 
but not to the causing of death and ob- 
viously A exceeded his right of private ` 
defence and thus the offence fell under 
Exception 2 of S. 300, The High Court 
found A guilty of culpable. homicide 
amounting to murder within the meaning 
of clause ‘Fourthly’ of S. 300. And since 
A’s case was found to have been covered 
by Exception 2 he was convicted under 
S. 304, Part-I, On A’s appeal by special 
leave: : 


Held (1) that the High Court ` was ` 
right in saying that the workers’ demand 
was not legal. Yet that, by. itself, could 
not give any right of private defence 
either of property or of person to A. 
Hurling of brick-bats by the workers 
towards the office of A must have caus- 
ed apprehension of some hurt.or injury 
to him but not necessarily the causing 
of the grievous hurt. The High Court 
was right in finding A guilty with the 
aid of clause ‘Fourthly’ of S. 300: (Para 9) 

(2) that A had not only the right - of 
private defence of his property but also 
his body to a limited extent within the 
meaning of S. 101 subject to--the - re- 
strictions mentioned in S, 99: This did 
not extend to the inflicting of so much 
harm to the worker (victim) and causing 
his death, nor the right of private de- 
fence of property available to A extend- 
ed to causing his death as it was not 
covered by any of the clauses of S. 103. 
The offence which A committed within 
the meaning of clause ‘Fourthly’ of Sec- 
fion 300 squarely fell within Exception 2 
thereof; . (Para 10) 

(3) that A could be convicted only 
under Part-If of S. 304 and not Part-I. 
Test to determine applicability of Part-I 
or Part-II pointed. Cr, A. No. 393 of 
1969, D/- 24-4-1972 (Punj & Har), Partly 
Reversed, (Para 11) 

Anno: ATR Comm. Penal Code (2nd 
Edn), $. 300 N, 41; S. 304 Notes 2; ¥: 


S, 99 N. S, 101. N, 3; S, 103 N. S 
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(C) Penal Code (45 of 1860), S. 304 
Part-II — Sentence — Accused in jail 
for nine months as under-trial and for 
four months after conviction — Occur- 
rence taking place, a decade ago — Ac- 


cused in ordeal all these years mentally 


and physically — Accused sentenced ‘to 
imprisonment for the period 
undergone, apart from sentence of fine. 


Anno: AIR Comm, Penal Code 
Edn.), S. 304 N. 30. 


Mr. A. N. Mulla, Sr. Advocate (M/s. 


(2nd 


Harbans Singh and Faqir Chand Advo- - 


cates with him), for Appellant; Mr. Har- 
dev Singh, Advocate, for Respondent. 


N. L, UNTWALIA, J.:— The appellant 
in this appeal by special leave was con~ 
victed by the Additional Sessions Judge, 
Jullundur under Section 304 Part-I, In- 
dian Penal Code and sentenced to under- 
go rigorous imprisonment for seven 
years and a fine of Rs. 10,000 in de- 
fault to two years’ further rigorous im~ 
prisonment. The fine, if recovered, was 
directed to be paid to the dependants of 
the deceased in equal shares, The appel- 
lant filed a criminal appeal in the High 
Court of Punjab and Haryana against 
his conviction and sentence, The State 
also filed an appeal and the widew of the 
deceased filed a revision in the High 
Court for convicting the appellant under 
Section 302 of the Penal Code instead of 
Section 304 Part-I, The High Court dis- 
missed both the appeals as also the re- 
vision, The appellant only has preferred 
this appeal’ in this Court, 


2. The appellant was running a face 
tory at Jullundur and on account of non“ 
availability of raw-materials the factory 
remained closed for a fortnight from 
the 14th to 28th September, 1967 result~ 
ing in lay-off of the workmen, A dispute 
arose between the management and the 
workmen in regard to the payment of 
wages for the period aforesaid. Ultimate- 
ly a settlement was arrived at through 
the intervention of the Labour-cum-Con- 
ciliation Officer, Jullundur and the 
terms of the settlement were reduced 
to writing which was marked Ext. D-A 
in the case, Rightly or wrongly the 
workers, according to the prosecution 
case, got the impression that they were 
to be paid their wages for the period of 
lay-off. They accordingly went to the 
appellant on 7th October, 1967 for de- 
manding the wages, The appellant is said 
to have told them that the same would 


be paid on the lith October, On this. 


r 


already . 
'> Gurcharan Singh, P.W. 5. According to 
(Para 12) 


date again they went: to the factory and 
sent P. W. Mota Singh to demand wages 
from the appellant. He asked him to go 
away. Mota Singh came out and passed 
on the information to the workers pre- 
sent outside the factory premises, who, . 
amongst others, included Sant Ram, the ` 
deceased, Darshan Singh, P.W. 4 and 


-the -prosecution case’ the workers hen, 
- started raising innocuous slogans de-. 
manding their wages and did nothing 


else. It is said that thereupon the appel- 
lant opened the door of his office and 
fired a shot from his revolver towards - 
the workers who were raising slogans: 


The shot hit on the forehead of Sant ' 


Ram who fell down and died instanta- 
neously on the spot, The occurrence took 
place at 2.00 p.m. on the llth October, . 
1967, A First Information Report was 
lodged at the Thana at 2,15 p.m.; on the 
written report of Mota Singh, P.W, 2, 
Shadi Lal, P.W. 13, Sub-Inspector of 
Police reached the place of occurrence at 
about 2.30 p.m. and started investigation. 
After submission of charge-sheet and 
commitment the appellant was tried for 
having committed the offence of murder 
of Sant Ram punishable under Sec, 302 
of the Penal Code, 


3. The defence set up by the appel- 
lant was that the Labour Officer had. 
given the decision contained in Ext, D-A- 
on the 28th September, 1967 that no 
wages would be paid for the lay-off 
period but that the workmen would be 
treated on leave and would be paid as. 
per leave due to each one of them, He 
alone with his son and driver Bansi Lal 
was in the office at about 1.50 p.m, on 
the 1ith October when eight or nine 
labourers of his factory and fifteen or 
twenty labourers who are outsiders camé 
to his factory. Some of them entered his 
office while others stood outside, They 
demanded wages not only for the period 
of lay-off but also for the period from 
7th October onwards when they had 
decided not to join the work until their 
wages were paid, The factory gates were 
closed and a big crowd of labourers col~ 
lected outside, They became violent, 
They shouted very abusive and obnoxi~ 
ous slogans and were saying that they 
would not leave the owner of the fac- 
tory alive that day, They showered 
brick-bats at the factory. premises. His 
office air-conditioner was broken, so was 
the electric globe outside the office. The 
brick-bats hit the office wall and damag~ 
ed it and- also damaged the table glass. 


ene 
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on the ‘table: inside the office. Numerous 
brick-bats ‘fell’ both inside and outside 

the office. Apprehending imminent: dan- 

ger to his life and in exercise of the 
right of private defence of property: and 

. person, Bansi Lal, the appellant’s driver 
fired the shot-from the revolver and rot 
he, The labourers had started breakiag 
the barbed wire fixed-on the boundary 
wall of the factory .on the other side of 
which they were standing. Some of them 
-including Sant Ram tried to ‘scale 
boundary. wall. It, was in such a situa- 
tion that the bullet hit Sant Ram caus- 
ing his death. 

_ > 4, Largely, almost wholly, agreeing 
with the conclusions arrived at by ` the 
trial Court, the High Court has arrived 
at the following findings of fact:— 
` (1) The version of the labourers that 
they were entitled to their wages for 
the lay-off period was not ‘eountenanced 
by Ext. D-A, rather, that of the ‘appel- 
lant was borne out by it. “The demand 
of the workers made on Tth October, 
1967 and ilth October, 1967 for pay- 
ment of full wages was not in accord- 
ance with this agreement and therefcre 
was not legal.” 


(2) “That after the refusal by the c- 
cused to pay wages to the workers for 
the lay-off period they raised some sho- 
gans and might have hurled some brick- 
bats into the factory premises of the èc- 
cused and caused damages as observed 
by Shadi Lal (P.W, 13) Sub-Inspectar, 
who, arrived at the spot within about 
half an hour of the occurrence.” 


(3) “The workers did not break tne 
barbed wire affixed on the boundary well 
of the factory nor they tried to scale the 
boundary wall and there is no reliable 
evidence on the file to show that ‘they 
were armed with any DANDAS or sticks. 
Their purpose was to hold a demonstra- 


tion against the accused when he refus- 


ed to consider their demand of wagas 
for the lay-off period which was obvi- 
ously not justified in view of the agres- 
ment arrived on 28th September, 1963, 
copy of which is Exhibit D-A.” 

(4) “Provocative slogans might have 
also been raised by them at that tima, 
when the accused was sitting in tke 
office.” 

(5) “Admittedly the workers were, at 
that time, standing outside the factory 
wall which was 54 feet high and of 
which barbed wire is fixed. The distance 
between that outer wall and the office 
of. the accused was about 13 feet, N> 
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brick-bats hurled by the workers could, 
therefore, enter the office room of the 
accused, The defence version that some 
brick-bats fell inside the office of the 
accused ,and broke the glass of his table 
is false and incorrect.” 

(6) “The mob hurled brick-bats on the 


“building and the globe outside his office 
.‘was broken and some damage was done 


to the air-conditioner and as such the ' 


. mob was guilty of mischief.” 
the ` 


(7) “The accused on hearing slogans 
of the workers came out of his office and 
stood on the THARI in front of the office 
and fired the shot towards the workers, 
who were raising slogans outside the 
factory and as a result of that shot Sant 
Ram died instantaneously.” 


5. On the basis of the findings afore- 
said the High Court, in agreement with ` 
the trial Court came to the conclusion 
that the appellant had the right of pri- 
vate defence’ of property extending to 
the voluntary causing of any harm other 
than death to the workers but not to the 
eausing of death and obviously he ex- 
ceeded his right of private defence and 
thus this offence falls under Exception 2 
of Section 300 of the Indian Penal Code. 
The High Court found the appellant in 
the first instance guilty of culpable 
homicide amounting to murder within 
the meaning of clause ‘fourthly’ of Sec- 
tion 300. And since the appeliant’s case 
was found to have been covered by Ex- 
ception 2 he was convicted under Sec- 
tion 304, Part-I. 


6. Mr. A. N. Mulla ET for the 
appellant submitted that he was not chal- 
lenging the concurrent findings of the 
courts below that it was the appellant 
who had fired the shot from his revol- 
ver and not his driver. But then, ac- 
cording to his submission, he was forc- 
ed to do so apprehending imminent dan- 
ger to his life or of grievous hurt to him 
and the shot was fired not only to- de- 
fend his property. He was, therefore, in | 
exercise of that right, entitled to and 
justified in law in using force even to 
the extent of causing the death of Sant 
Ram, although he never intended to kill 
anyone. It was further submitted that 
the workmen were the aggressors. They 
had thrown brick-bats. even inside the 
office damaging the office table glass; 
had collected in large numbers outside 
the boundary wall; had broken the barb- 
ed wire on it and some of them were 
trying to. scale down the wall. In such 
a situation the appellant was not expect- - 
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ed to act like a coward and run from 
. the place, but he had a right to defend 
his property and person, In any view of 
“the matter, counsel submitted, that the 
case did not come under clause, ‘4thly” 
of Section 300 or even if it falls within 
that provision, on the application of Ex- 
ception 2 he could only be convicted 


under Part-II of Section 304 and noi- 


. Part-I. On the facts and in the circum- 
. stances of this case, counsel submitted, 
` that the sentence imposed upon him is 
highly excessive and even if his. convic- 
tion is maintained justice demands only 
an imposition of fine on him under Sec- 
tion 304 Part-II. . 


7. Mr. Hardev Singh appearing for 
the State endeavoured to show that the 
labourers were justified in demanding 
‘their wages - for the lay-off period; they 
were very few in number and even if 
their demand was not warranted on the 
terms of the settlement embodied in Ext. 


` . D-A they had a right to peacefully de- 


-+ monstrate.and ventilate their grievance, 
-- They did ‘nothing which could give any. 
right. of. private defence to the appellant 
either of his property or.person, He 
could escape from his office for his safe- 

‘ty of ‘would have taken recourse to the 

. protection of the public authorities 
Counsel further submitted that the ap- 

- pellant was not. at all justified in caus- 
ing the death of-Sant Ram by his re- 
volver and his conviction recorded un- 


der Section 304 Part-I is correct. „and 
the sentence is not at all excessive. 
8. After having appreciated all that 


>: was placed before us by learned counsel 


for the parties and on perusal of the re- 
levant pieces of evidence in the case we 
have comè to the conclusion that none 
of the findings recorded by the Court3 


below is such or so erroneous that. we. 


can justifiably interfere with it either 
this way or that way. And this, apart 
from. the fact, that since the State had 
not come to this Court in appeal it was 
not open to it to argue that the appel- 
lant had no right of private defence. at 
all. The argument that the appellant had 
time to escape like a coward for pro- 


ae tecting his person. leaving - his property 


to any amount of danger of being dam- 
aged, to say the least,-was an obviously 
‘ wrong argument and has- been stated 
merely: to be rejected. ` 


9. Ext, D-A clearly, shows ‘that. the 


workmen were not entitled to claim 


downright cash wages for the period of 


lay-off. Their absence was to be adjust- 
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ed against their leave. To start — with, 
therefore, the High Court was right in 
saying that their demand was not legal: 
Yet that, by itself, could not give -any 
right of private defence either of  pro-| 
perty or of person’‘to the appellant. We 
have carefully gone through the evi- 
dence of P.Ws. 2, 4 and 5 and also the 
evidence of Vidya. Sagar, D.W. 2 on 
which. great reliance was placed by Mr. 
Mulla. We see no ample justification for 
us to say that any brick-bats thrown by 
the labourers had entered the - office 
room of the appellant breaking the glass 
of his office table. But then, brick~bats 
were thrown; they did hit and damage | 
the office wall, the air-conditioner and 
the globe of the electric light. It may 
not be possible to determine with. ex- 
actitude the number of labourers pre~. 
sent outside the boundary wall at the 
time of the occurrence. But .it does ap- 
pear. to us that they were neither pre-._ 
sent.in very large number of hundred or 
more nor the number was as meagre as 
about ten as deposed to by the P.Ws. 
The factory of the appellant is situated — 
in an industrial area, It is reasonable 
to think that some other workers also. 
must have joined their agitational move. 
Be that as it may, the number of thé 
workers present outside the boundary 
wall is not of any great significance al- 
though it has some significance. They . 
did throw brick-bats damaging the ap- 
pellant’s property and endangering it to 
further damage, Hurling of brick-bats 
by the labourers towards the office of}, 
the appellant must have caused appre- 
hension of some hurt or injury to him 
but. not necessarily the causing of the 
grievous hurt as on the facts and in the 
circumstances of this case it was not 
possible to draw an inference to that 
extent. The High Court would have been 
well advised to try to record a definite 
finding on the question of hurling of brick- 
bats instead of saying that the workers 
‘might have hurled some brick-bats into 
the factory premises of the accused’. 
Similarly the High Court ought to have 
come to a definite conclusion as to whe- 
ther the slogans raised by the workers 
were merely innocuous as ‘they claimed 
to be or they were raising provocative 
slogans also which were not only obno- 
xious but went to the length of saying 
that the appellant should be killed and 
the factory should be burnt. We are 
inclined to think that the slogans: raised 
by the workers were more offensive and 
provocative than claimed: by them. . But 
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we are not prepared ‘to accept the car- 
tention of the appellant in disagreemert 
with the findings of the courts below 
that they had.broken barbed wire er 
that some of them-tried to scale down 
the boundary wall, It may well be that 
some of them tried to raise their heads 
to mark the reaction ‘of the appellant cn 
the hearing of their slogans. The bour« 
dary wall was only 5} high. The appel- 


lant came out of his office: room ` and 
stood on the. THARI which was aboat, 
17 high from the ground level of the 


factory and fired the shot, It is not pos- 
sible to accept his contention that ke 
‘ did so merely to scare away the crowd 
of the workers. He could and did fire the 
shot so that it could pass over the boua- 
dary wall almost grazing it. Sant Ram was 
standing at a distance of about 5 feet or 
6 feet from the boundary wall. The bid- 
let which must have passed just over tne 
boundary wall could and did hit Sant 
Ram. In such a situation the High Court 
[was right in the first instance in mot 
ifiading the appellant guilty of haviag 
committed culpable homicide amountiag 
to murder within clauses 'istly, 2ncly 
or 3rdly’ and finding him guilty wih 
the aid of clause ‘4thly’, where the ia- 
- tention to cause murder is absent but 
“the person committing the act . knows 
that it is so imminently dangerous that 
it must, in all probability, cause desth 
or such’ bodily injury as is likely ‘to 
cause death.” The clause further ~says 
that the person “commits such act with- 
‘out any excuse for incurring the risk of 
-causing death or such injury as ` afore- 
said.” The appellant must have com- 
mitted the act with the knowledge that 
it was imminently dangerous and in all 
probability must cause death or such 
bodily injuries as was likely to caise 
death. De hors Exception 2 which we 
shall presently refer he had no excuse 
for committing the said act. 


10. The law regarding the right of 
private defence of property or person is 
well settled and -may be briefly recadi~ 
tulated here. The onus is on the ac- 
cused to establish this right not on the 
basis of the standard of proving it te~ 
yond doubt but on the theory of prepen~ 
derance of probability. He might or 
might not take this plea’ explicitly or 
might or might not adduce any eyi- 
dence in support of it but he can swe- 
ceed in his plea if he is able to brng 
out materials in the records of the case 
on the basis of the evidence of the pro- 
secution witnesses or*on’ other. pieces of 
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without’ premeditation’ and ‘without. 
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evidence to show that the apparently 
criminal act which he committed wasi, 


justified in exercise of his right of pri-| . 


vate defence of property or person or} 
both. But the exercise of this right is 
subject to the limitations and. excep- 
tions provided in S. 99 of the Penal 
Code the last one being.—'The right of- 
private defence in no case extends to 
the inflicting of more harm than 
it is necessary to inflict for the 
purpose of defence.” As.to when thè 
right of private defence of the body ex- 
tends to causing death is provided for 
in S. 100. The appellant’s case is not 
covered -by it. In the view which we 
have expressed above we think that the 
appellant had rot only the right of pri- 
vate defence of his property but also 
his body to a limited extent within the 
meaning of S. 101 subject to the restric- 
tions mentioned in S. 99. This did not 
extend to the inflicting of so rauch 
harm to Sant Ram and causing his 
death nor the right of private defence - 
of property available to the. appellant 
extended -to causing his death as it was 
not covered’ by any of the clauses of 
S. 103. Mr, Mulla tried to- bring it un- 
der ‘4thly’ which says:— . . 

“Theft, mischief, or house-trespass, un- ` 
der such circumstances as may reason- - 
ably cause apprehension that death or 
grievous hurt will be the consequence, 
if such right of private defence is not 
exercised.” 


Mischief was caused to ‘his property but} 
it was not caused under such circum- 
stances as may reasonably cause appre-|. 
hension in his mind that death or griev- 
ous hurt would be the consequence if 
such right of private defence was not 
exercised. A mere claim of such appre- 
hension is not. enough. The Court. on 
objective test and on the facts and cir- 
cumstances of each case must arrive at 
the conclusion that the situation was 
such as was likely to reasonably cause 
such apprehension, The right of private 
defence of property also, therefore, in 
the appellant’s case extended to causing 
of any harm other than the death. Un- 


doubtedly the appellant did exceed this] .- 


right of private defence and apparently 
the murder which he committed within 
the meaning ‘of clause ‘4thly’ of S. 300 
squarely fell within Exception 2 there- 
of. He exceeded the power given to 
him by law and caused the death of 
Sant Ram against whom he was exercis- 
ing such right of defence. He. did so 
any 
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intention of doing more harm than wag 
necessary for the purpose of such de~ 
fence, He thought that by indulging in 
this imminently dangerous act’ he would 
be able to scare away the labourers and 
stop them from continuing their unjus- 
tified agitation, the raising of the slo- 
gans and the throwing of the brick- 
bats. But then, although the intention 
was not to kill or cause such bodily in- 
jury as was sufficient in the ordinary 
course of nature to cause death, yet he 
must have committed the act knowing 
that it was so imminently dangerous 
that it must in all probability cause 
death or such bodily injury as was like- 
ly to cause death of the worker of 
workers standing on the other side of 
the boundary wall, 


11. A question now arises whether 
the appellant was guilty under Part I of 
S. 304 or Part II. If the accused com- 
mits an act while exceeding the right 
of private defence by which the death 
is caused either with the intention of 
causing death or with the intention of 
causing such bodily injury as was like- 
ly to cause death then he would be 
guilty under Part I. On the other hand 
if before the application of any of the 
Exceptions of S. 300 it is found that he 
was guilty of murder within the mean- 
ing of clause ‘4thly’, then no question of 
such intention arises and only the 
knowledge is to be fastened on him 
_|that he did indulge in an act with. the 
knowledge that it was likely to cause 
death but without any intention to 
cause it or without any intention to 
cause such bodily injuries as was likely 
to cause death, There does not seem to 
be any escape from the position, there- 
fore, that the appellant could be con- 
victed only under Part II of S. 304 and 
not Part I. 


12. Even so on the facts and in the 
circumstances of this case we do not 
feel persuaded to let off the appellant 
with an imposition of fine only. We, 
however, thought that sentence of three 
years’ rigorous imprisonment would 
meet the ends of justice in this case. 
We were informed at the Bar and an 
affidavit sworn by the appellants, wife 
was also filed before us to the effect that 
the appellant was in jail for about nine 
months as an under trial prisoner and 
for about four months after conviction. 
Thus he has already undergone imprison- 
ment for 4 period of ahout a year and 
amonth. The occurrence took place 
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more than a decade ago, The appellant 
had to pass this long ordeal . all: these 
years both mentally and financially. 
Considering, therefore, the totality of 
the circumstances while maintaining the 
imposition of fine of Rs. 10,000/- and in 
default two years’ further imprisonment,|- 
we reduce his substantive term of im- 
prisonment to the period already under- 
gone and maintain the conviction of the 
appellant not under Part I of S, 304 of 
the Penal Code but under Part II. 

13. In the result the appeal is dis- 
missed but subject to the modificazions 
made above in regard to the appellant’s 
conviction and sentence. 

Order accordingly. 
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Maharashtra)* 


V. R. KRISHNA IYER, JASWANT 
SINGH AND A, D, KOSHAL, JJ, 


G. T, Lad and others, Appellants v, 
Chemicals and Fibres India Ltd., Res- 
pondent, 


Civil Appeal No, 1188 of 1976, D/~ 6-12- 


1978 


(A) Industrial Disputes Act (14 of 
1947), S. 33-A -—~ Intention to abandon 
servite ~~ Determination — Tests — 


Change in conditions of service during 
pendency of dispute — What is, 

Whether there has been a voluntary — 
abandonment of service or not is a ques- . 
tion of fact which has to be determined 
in the light of the surrounding circum- 
stances of each case, AIR 1964 SC 1272, 
Foll. (Para 6) 

Certain workers had gone on strike 
during pendency of an industrial dispute 
in response to the strike notice given by 
their Union to press a certain demand. 
The management by a letter informed 
the workers that their failure to join duty” 
by a particular date would be treated as 
abandonment of service. The workers in 
reply intimated that they did not intend 
to abandon service and alleged that tha 
letter was received after the date pre- 
scribed therein for joining duty. The 
management while acknowledging re- 


*(From Award D/- 27-2-1976 of Ind, Tri. 
Maharashtra in complaints (. T3) 
Nos, 48-53 and 55-63 of 1973.) 
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ceipt of the workmen’s letter did not ræ= 
fute the allegation of the workmen, 
Moreover, the workmen returned tre 
cheques sent to them for their leave 
salary, gratuity etc. In pursuance of tre 
dismissal of the workmen effected by tie 
management in the meanwhile, 

Held, there was nothing in the str 
rounding circumstances to infer an m- 
tention on the part of workmen to aban-« 
done the service, AIR 1978 SC 548, FAL 

(Para 6 

Held further, in the absence of any 
provision in the standing orders that tne 
management could terminate the services 
in the aforesaid circumstances, the act of 
termination of services amounted to 
change in conditions of service during ti2 
` pendency of an industrial dispute and was 
illegal. (Para 6 

Anno: AIR Manual (8rd Edn.), I, D, 
Act, S. 33A, N, 1. 

(B) Industrial Disputes Act (14 af 
1947), Sch. 2, Item 3 — Reinstatement of 
employee — Grant of back wages — D.s- 
cretion of Court as to — Exercise of. 

Where reinstatement has been direct=4 
by the court, the entire back wages must 
follow as a matter of course. Of coursa 
there is a discretion in the court having 
regard to special circumstances if any 
te modify this normal rule, (Para § 

Where back wages stretched over a pes 
riod of six years and they had to be com 
puted on a much higher scale because cf 
two settlements occurring in the meen 
while, the Supreme Court granted 75% 
ef the back wages, (Para £) 
. Anno: AIR Manual (8rd Edn.), I. D. 
Act, Sch. 2, Item 3, N. 3. - 

Cases Referred: Chronolegical Pares 
AIR 1978 SC 548 +: (1978) 2 SCC 3015 
1978 Lab IC 467 i 6 
AIR 1964 SC 1272 + (1964) 4 SCR 265 §& 
AIR 1963 SC 1141 : (1963) 3 SCR 405 6 

Mr, M. K. Ramamurthi, Sr, Advocate 
(Mr, Naunit Lal, Advocate with him), ‘cr 
Appellants; Mr. Sachin Chaudhuri, 37, 
Advocate (Mr. G. R, Aggarwala, Advocate 
with him), for Respondent, 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against “Łe 
common award dated February 27, 12°6 
ef the Industrial Tribunal, Maharashtra, 
Bombay rejecting as not maintaina>-a 
complaints Nos, 48 of 1973 to 63 of 1373 
made by the appellants against the rms 
pondent (hereinafter referred to fer 
brevity as ‘the Company’) under See. 
tion 334 of the Industrial. Disputes £.ct, 
1947 (hereinafter called ‘the Act’) =n 
reference (IT) No, 336. of 1972, 


`G. T. Lad v, Chemicals & Fikres India Ltd, - 


‘Bombay for 


` 26, 
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2. The facts material for the purpose 
of this appeal are: 


The appellants (hereinafter described 
as ‘workmen’} were employees’ of the 
Company. During the pendency of the 
abovementioned reference No, 336 of 
1972 before the Second Labour Court, 
adjudication of a dispute, 
344 workmen of the Company including 
the appellants went on an indefinite 
peaceful strike with effect from August 
30, 1972, pursuant to the strike notica 
given to the Company by their register- 
ed union called ‘The Association of 
Chemical Workers’ in support of its 
demand for re-instatement of three of 
the union leaders who had been dismiss- 
ed by the Company, On the even date 
Le, August 30, 1972, the Company put up 
a notice stating that the strike embark~ 
ed upon by the workmen was illegal and 
those participating in the said strike 
were liable to disciplinary action for 
misconduct as per Company’s certified 
standing orders Nos, 22(b) and 24(a). On 
September 7, 1972, the Company issued 
notices to the appellants and 10 others 
asking them to report for duty on or 
before September 18, 1972, failing which 
their absence would be construed ag 
voluntary abandonment of service and 
their names would be struck off from. 
the muster rolls of the Company om 
September 19, 1972, the Company sent — 
separate communications to the appel- 
lants and 10 others informing them that 
since “by not reporting for duty they 
had confirmed its presumption that they. 
were no longer interested to continue 
in service of the Company and had 
totally abandoned the Company's ser- 
vice” their names had been struck off 
from the rolls of the Company from 
that date, Along with its communication, 
the Company sent a cheque to each one 
of the appellants for the amount due ta 
him on account of gratuity, leave salary 
and one month’s salary, On September 
1972, the appellants wrote to the 
Company returning the cheques sent by ` 
the Company and stating that its letter 
dated September 7, 1972 which had 
reached them only on September 20, 
1972 had already been replied by letter 
dated September 21, 1972, that they 
were interested in the service of 
the Company and had neither volun- 
tarily abandoned the service of the 
Company nor did they wish to de 
so, and that they would report for 
work the moment the strike was called 


off by their union, On‘October 23, 1972 
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the Company wrote to the appellants 
acknowledging their letter dated. Septem- 
ber .26, 1972 but stating therein that i 
did not wish to revise its earlier decision 
under which their names 
struck off the rolls. It is to be noted 
that in its letter the Company did not 
refute the averment made by the appel- 


. .  lants in their letter dated September 26, 
- - 1972 that the Company’s letter 


dated 
September 7, 1972 had reached them 
only on September 20, 1972. On the even 
date i.e. September 20, 1972, the appel- 
lants’ union wrote to the Labour Com- 
missioner complaining about the arbi- 
trary termination of service of 25 work~ 
men fincluding the appellants) and em- 
phasising that they had not abandoned 
service. On October 2, 1972, the appel- 
lants and other striking workmen ad- 
dressed letters to the Works Manager 
of the Company protesting against the 
action of the Company in removing them 
from service and asserting that the said 
action was by way of victimization for 
their participation in the strike, On 
March 30, 1973, the union made a formal 
demand calling upon the Company to 


' reinstate the appellants and others who 


had been removed from service on the 
ground that they had abandoned their 
service, On- May 19, 1973, certain pro- 
posals for settlements were made on be- 
. halg of the employees whose services 
were terminated by the Company and 
requesting the Company for re-instate- 
“ment of the appellants and 10 other 
workmen, On July 5, 1973, the union 
wrote a letter to the Assistant Com- 
missioner of Labour, Naupada, soliciting 
` his intervention in the dispute concern- 
. ing the reinstatement of the 16 em- 
_ ployees including the appellants. The 
Assistant Commissioner thereupon sum- 
moned the parties for discussion on July 
49, 1973. but his attempts at conciliation 
did not bear any fruit. Thereafter, the 
appellants made the aforesaid complaints 
before the Industrial Tribunal with the 
result as stated above, 


3. Appearing in support of the appeal 
Mr, Ramamurti has vehemently urged 
_that the action of the Company in re- 
‘moving the names of the appellants 
from its rolls was illegal and arbitrary, 
: that the appellants had not abandoned 
the Company’s service, -that at any rate 
the termination of their services could 
only be in terms of the Company’s 
standing orders ang since the standing 
orders did not provide for treating the 
“workmen ‘as having’ abandoned service 


had been 


` İng of the said expression. 
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in case they were. absent in ecennection 
with the notified strike, the Company’s 
action was. manifestly illegal and invalid, 

4. Three questions. arise for - sensi- 
deration in this case,. namely : ; 

(1) What is the true meaning of the 
expression ‘abandonment of. service’: 

-(2) whether in the circumstances of 
the case it could be said that the appel- 
fants had voluntarily abandoned the 
service of the Company; and 

(3) whether the action of the Company 
in removing the names of the appellants 
from its rolls on the presumption that 
they had abandoned service would con- 
stitute a change in the conditions of 
service of the appellants ? 

5. We will deal with these questions 
seriatim: ` 

Re: Question No, 1: In the Act, 
we do not find any definition of the 
expression ‘abandonment of service’, Im 
the absence of any clue as to the mean- 
we have te 
depend on meaning assigned to it in the 
dictionary of English language, In the 
unabridged edition of the Random House 
Dictionary, the word ‘abandon’ has been 
explained as meaning to leave completely 
and finally; forsake utterly, to relinquish,: 
renounce, to give. up all concern in 
something’, According to the Dictionary 
of English Law by Earl Jowitt (1958 
edition) ‘abandonment’ means ‘relin« 
quishment of an Interest or claim’, 
According to Black’s Law Dictionary 


‘abandonment’ when used in relation te. 


an office means ‘voluntary  relinquish- 
ment’, It must be total and under such. 
circumstances ‘as clearly to indicate aa: - 
absolute relinquishment, The failure te 
perform the duties pertaining to the 
office must be. with actual or imputed 
intention, on the part of the officer to 
abandon and relinquish the office. The 
fntention may be inferred from the acts 
and conduct of the party, and is a ques- 
tion of fact. Temporary absence is not 
ordinarily sufficient to constitute as 
‘abandonment of office’, 


6. From the connotations PEE 
above it clearly follows that to constitute) 
abandonment, there must be total orj ` 
complete giving up of duties so as to 
indicate an intention not to resume the 
same. In Buckingham Co, v. Venkatiah 
(19645. 4 SCR 265: (AIR 1964 SC 1272), 
it was observed by this Court that under 
common law an inference thet an em~ 
ployee has abandoned or relinquished - 
service: is not easily drawn unless irem - 
the length - of absence - and Trom ether . 
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surrounding ircumstances an inference 
te that effect can. be legitimately drawn 
and it can be assumed that the employee 
fmtended to abandon service, Abandon- 
ment or relinquishment of service is 
always a question of intention, and nor- 
mally, such an ‘intention cannot be attri- 
buted to an employee without adequate 
evidence in that behalf. Thus whether 
there has been a voluntary abandon- 
ment of service or not is a question of 
fact which has to be determined in the 
light of the surrounding circumstances 
ef each case, : 


Re: Question No, 2: This takes. us to 
the consideration of the second question, 
namely, whether in the circumstances of 
the instant case, it could be said that the 
appellants had voluntarily abandoned 
the service of the Company.-It may be 
uecalled that the appellants had along 
with 229 other workmen gone on indefi- 
nite and peaceful strike (which ended 
on October 22, 1972) ïn response to the 
strike notice given by the union to- the 
company to press its demand for rein- 
statement of its three dismissed leaders 
and had not only by their letters dated 
September 21, 1972 and September 24, 
$972 unequivocally intimated to the 
Company that they did not intend to 
. abandon the service but had also re~ 
turned the cheques sent to them by the 
Company on account of their leave 
salary, ` gratuity ete, The appellants’ 
stand that the letter of the Company 
dated September 7, 1972 was received by 
them on September 20, 1972 and not ear- 
lier was never denied or refuted by the 

Company in the correspondence that 
passed between the parties. Thus, there 
was nothing in the surrounding circum- 
stances or the conduct of the appellants 
indicating or suggesting an intention on 
their part to abandon service which in 
view of the ratio .of Gopal Chandra 
Misra’s case (1978) 2 SCC 301: (AIR 1978 
SC 548) can be legitimately said to mean 
to detach, unfasten, undo or untie the 
binding knot or link which holds one to 
the office and the obligations and privi- 
leges that go with it. Their absence 
from duty was purely temporary and 
could by no stretch of imagination be 


eonstrued as voluntary abandonment by - 


them of the Company’s service. In 
Express Newspapers (P) Limited v. 
Michael. Mark, (1963) 3 SCR 405: (AIR 
1863 SC 1141) which is on all fours with 
the present case, it was held that if the 
employees absent themselves from the 
work because of strike in enforcement 
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of their demands, there can be no ques- 
tion of abandonment of employment by 
them. In the present case also the appel- 
lants’ absence from duty was because of 


‘their peaceful strike to enforce their 
-demand: Accordingly, we are of the 


view that there was no abandonment of 
on the part of the appellants. 


Re: Question No, 3: Let us now advert _ 
to the last but the most crucial question, ` 
namely, whether the action of the Com- 
pany in removing the names of the 
appellants from its rolls during the pen- 
dency of the proceedings “before the 
Labour Court in respect of the industrial 
dispute on the presumption that they 
had abandoned Company’s service con- 
stituted an alteration in the conditions 
of service applicable to them immediately 
before the commencement of the said 
proceedings which prejudicially affected. 
them. Although the learned counsel 
appearing on behalf of the respondent 
has taken us through the certified stand- 
fng orders as applicable to: the appel- 
lants, he has not been able to point out 
anything therein to indicate that the 
company could terminate the services of 
the appellants on the ground of abandon~ 
ment -of service because of their going on 
strike In enforcement of their demands, 
Thus, there being no provision in the 
certified standing orders by virtue of 
which the Company could have termi- 
nated the services of the appellants in 
the aforesaid circumstances, the impugn- 
ed action on the part of the Company 
clearly amounted to a change in the con- 


' ditions of service of the appellants dur-| | 
ing the admitted pendency of the indus-|- 


trial dispute before the Labour Court 
which adversely affected them and could 
not be countenanced, We are fortified 
fn this view by the aforesaid decision of 
this Court in Express Newspapers (P) 
Limited v. Michael Mark where repelling 
an identical contention to the effect that 
the failure of the workmen to return to 
work by a notified date clearly implied. 
abandonment of their employment, it 
was held that the management cannot 
by imposing a new term of employment 
unilaterally convert the absence of work 
into abandonment of employment, It was 
further held in that decision that if the 
strike was in fact illegal, the manage-. 
ment could take disciplinary action 
against the employees under the standing 
orders and dismiss them. If that were 
done, the strikers would. not have been 
entitled to any compensation under’ 
standing orders but that was not what 
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the appellants purported to do and the 
respondents were, therefore, entitled to 
relief, 

7. For the foregoing reasons, we are 
unable to uphold the impugned action of 
the Company and the award under 
appeal which are manifestly illegal. In 
the result, we allow the appeal, set aside 
the aforesaid award of the Industrial 
Tribunal and direct the Company to re- 
instate the appellants, The appellants 
shall also be entitled te the costs of the 
appeal, 


8 A point which requires to be clari- 
fied and has been brought to the notice 
of the Court after the judgment was 
delivered relates to back wages from 
19-9-72 to the date of reinstatement, The 
rule in such cases is that where rein< 
statement has been directed by the 
Court, the entire back wages must follow 
as a matter of course. Of course there is 
a discretion in the court having regard 
to special circumstances if any to modify 
this normal rule. In the present case 
the period stretches over six years and 
Shri Sachin Chaudhary brings to our 
notice the fact that back wages have to; 
be computed, if ordered in full, ona 
much higher scale because of two settle-« 
ments which have raised the scales of 
wages substantially, While there is no 
case specifically put forward that the 
workmen concerned have been employed 
elsewhere during this period still we 
take a total view of the whole case and 
direct that for the entire period from 
1972 to the date of reinstatement, 75 per 
cent of the wages will be paid to all the 
workmen concerned on the scales and 
revised scales as the case may be. 

Appeal allowed, 
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(From:— 1972 Lab IC 521 (J & Ky 
V,.R, KRISHNA IYER, P. N. SHINGHAL, 
P, S, KAILASAM, D. A. DESAI 
AND A. D. KOSHAL, JJ. 

State of Jammu and Kashmir, Appel» 
lant v. Mrs. Raj Dulari Razdan and 

ethers, Respondents. 

Civil Appeal No. 246 of 1973, D/~ 15~12« 
£978. 

(A) Jammu and Kashmir Constitution 
(1856), S. 133 (2) (b) — Interpretation —~ 
Civil services — Matters in respect of 


AW/BW/A162/79/KSB 


[Pr, 1] State of J. & K. v. Raj Dulari (Shinghal J.) 


A.I. R. 


which Public Service Commission is to 
be consulted. 1972 Lab IC 521 (J & K) 
Reversed. (Constitution of India, Arti- 
cle 320 (3) (b)). 

What clause (b) of sub-section (2) of 
S, 133 requires is that the Commission 
shall be consulted (i). on the principles 
to be followed in making appointments 
to civil services and posts and in mak- 
ing promotions and transfers from ona 
service to another, and (ii) on the suit“ 
ability of candidates for such appoint- 
ments, promotions or transfers, It is not 
correct to say that S. 132 (2) (b) is not 
at all attracted in matters of making 
promotions in the same services, ‘1972 
Lab IC 521 (J & K), Reversed, 

(Paras 3, 4) 

Anno : AIR Comm. Constitution of 
India (2nd Edn.), Art. 320 N, 4. 

(B) J. & K. Constitution (1956), S, 133 
(2) (b) — Public Service Commission — 
Scope—Appointment of some of its mem- 
bers to constitute selection committee, 


It is not provided by S. 133 of the 
Constitution that all the members of the 
Commission should have interviewed all 
or any of the candidates, or that it was 
not permissible for the Commission to 
entrust the selection to a committee con- 
sisting of only some of its members, so 
long as the Commission reserved to it~ 
self the right to approve or disapprove 
the committee’s report and actually dis= 
charged that constitutional responsibility, 

(Para 7) 

Mr. S. V. Gupte, Attorney General (Mr. 
Altaf Ahmad, Advocate with him), for 
Appellant; Mr. L. N. Sinha, Sr. Advo- 
cate (M/s. K. P. Gupta, B. B. Tawkley, 
Vineet Kumar, Advocates with him) (for 
Nos. 1-21, 23, 25, 27 to 29 & 31-38); Mr 
G. L. Sanghi, Sr, Advocate (Mr, R, K 
Mehta and Miss Uma Mehta, Advocates 
with him) (for Nos. 55 and 72) and Mr 
S. S. Khanduja, Advocate (for No, 53) 
for Respondents, 


SHINGHAL, J.:—— This appeal by cer- 
tificate is directed against the judgment 
of the High Court of Jammu and Kash~ 
mir dated November 1, 1974, in Writ 
Petition No. 124 of 1969.* That petition 
was filed against the promotions of res- 
pondents Nos. 1 to 46 and others as 
Professors in supersession of the claime 
of the writ petitioners who contended 
that they were senior and more quali~ 
fied for promotion, The High Court 
allowed the writ petition and quashed 


` the State Government's Order No. 649e 


®Reported in 1972 Lab IC 521 (J & Kh: 
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HTE dated July 25, 1969, in regard to 
the appointments of respondents Nos. 3 
to 46 and directed that it would be open 
to the State Government to make a 
fresh selection of Professors in ` accord- 
ance with the law. A review peti-ion 
was filed against the judgment but was 
‘dismissed on September 14, 1972, The 
State Government is aggrieved and ras 
filed the present appeal. 


2. When the case was taken up Jor 
hearing on November: 28, 1978, it was 
brought to our notice by counsel ior 
the respondents that it will not be pos- 
sible for’ them to advance their argau« 
ments with reference to Article 16 of 
the Constitution of India as the varias 
sealed covers containing the date on 
which the selections were made have 
not. been received from the High Court, 
Learned Attorney General and ime 
counsel for the respondents were in 
agreement that as the constitutioral 
point which arises for consideration ‘in 
this case relates to the interpretatior. of 
Section 133 (2) (b) of the Constitu-ion 
.of Jammu and Kashmir, hereinafter re- 
ferred to as the Constitution, it will ne 
enough to consider, at this stage, wre- 
ther that section has been . correctly 
interpreted and whether the Public Ser- 
vice Commission for the State of Jammu 
and Kashmir, hereinafter referred tc as 
the Commission, has been consulted in 
accordance with its requirement. : We 
have accordingly heard the argumer.ts 
only on these two points, and will coa- 
fine ourselves to them, leaving the ques- 
tion of the applicability of Article 16 of 
the Constitution of India on the mer-ts 
for consideration by the Bench before 
which the case may be taken up br 
hearing hereafter, 


3. The controversy ‘relates fo the im- 
terpretation of Cl, (b) of sub-sec, (2) of 
S. 133 of the Constitution which, when 
read with the other connected provi- 
sions, provides as follows, . 


“133 (2) The Commission shall t@ 
eonsulted— 

(a) soswecceievsess 

(b) on the principles to be followad 


in making appointments to civil services 
and posts and in making promotions ard 
transfers from one service to another 
and on the suitability of candidates fcr 
such appointments, promotions or trans 
fers; 

(C) asein ET l ` 
and it shall be the duty of the Comm:s- 
sion te advise on any matter so refer= 
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red to them or oh any other matter 
which the Governor may refer to them: 
` Provided that the Governor may make 
regulations specifying the matters in 
which either generally, or in any parti- 
cular class of cases or in any particu- 
lar circumstances, it shall not be neces- 
sary for the Commission to be consult- 
ed.” 

Although it has been urged in the write 
ten arguments of the appellant that Sec- 
tion 133 (2) (b) was “not at all attracted 
in the matters of making promotions im 
the same service”, and its true and cor- 
rect interpretation would be that “it is 
applicable only to ‘making promotions 
and transfers from one service to an=. 
other’, learned Attorney General has, 
with his usual candour and fairness, 
stated that he does not find it possible 
to support that contention. He has 
therefore argued that what Cl. (b) of 
sub-sec, (2) of S. 133 requires is that 
the Commission shall be consulted; (i) 
on the principles to be followed im 
making appointments to civil services 
and posts and in making promotions and 
transfers from one service to another, 
and (ii) on the suitability of candidates 
for such appointments, promotions or 
transfers. He has urged that as this 
requirement of the Constitution was. 
duly complied with, the High Court er- 
red in taking a contrary view. 

4. The interpretation put by learned 
Attorney General is quite correct and 
we have no hesitation in approving it 
as in our opinion, no other interpreta- 
tion is really permissible on the plain 
language of the clause, 


5. The question whether the require- 
ment for consulting the Commission is 
mandatory or not does not arise in this 
case, because it is not disputed, and is 
in fact the case of the appellant State, 
that the Commission was consulted. The 
question which remains for consideration 
is whether this was really so. 

6. Learned counsel for the respon= 
dents was not able to refer us to any 
averment in the writ petition that the 
Commission was not consulted either in 
regard to the principles to be followed 
in making the promotions in question, 
or on the suitability of selected candi- 
dates for promotions. We have, all the 
same, gone through the record and we 
find that the State Government at first 
framed rules on Nov, 15, 1968, for 
selections to be made.te posts of Pro- 
fessors in the colleges, By Notification - 
No, SRO-161 dated March-:25, 106%... 


Fo oh 


“+: ghittee was- presided over by a 
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these rules were replaced by the rules 
made by the Governor specifically for 
the appointment of Professors, which 
were called the “Jammu and Kashmir 
Professors of Colleges (Selection) Rules, 
1969.” It has been specifically .stated 
an behalf of the State that it consulted 
the Commission under Sec. 133 of the 
Constitution, and as the. writ’ petitioners 
have not ventured to take a plea to the 
contrary, we have no hesitation in hold« 
ing, on the facts which have been 
brought on the record, that the Commis- 
sion was consulted in regard to the 
principles to be followed in making the 
pags to the posts of Professors, 


-We have also exarnined the record 
i. ascertain whether the other require- 
ment of Cl. (b) of sub-sec, (2) of S. 193 
‘of the Constitution that the Commission 
shall be consulted on the suitability of 
the candidates for promotions to the 
posts of Professors, has been complied 
with, The State Government has stated 
in its reply to the writ petition that for 
every post of Professor, names of four 
Lecturers, strictly in order of seniority, 
were sent to the Commission “at its di- 
rection” and they were interviewed and 


examined by the Selection Committee 


which was “formed” by the Commission 
and a member of the Commission was 
appointed its Chairman. It has further 
been stated that the Commission’s re- 
eommendation for selection was. madé 
en the basis of the marks obtained by 
the respondents (to the writ petition) at 
the interviews and that the selection 
was also made “on the basis of the re- 
commendation of the Public Service 
Commission” and there was “no devia- 
tion from the merit list prepared by the 


Public Service- Commission.” The State 
Government has in fact placed on re- 
cord the minutes of the Commission 


dated July 22, 1969, which make i 
quite clear that the State Government 
referred the selections to the Commis- 
` sion, a Committee was appointed by the 
Commission for that purpose, the Com- 
member 
‘ef the Commission, the report of the 
Committee was formally submitted. to 
the” Commission under the Chairman’s 
mote dated June 2, 1969, and the Com- 
mission then took its decision regarding 
the recommendation to be made to th3 
State Government for the appointments. 
Fhe Commission set out the reasons for 
its decision, and finally made its recom 
mendation on merits. The Commission 
_ Was therefore consulted on the suitabi- 
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lity of the candidates for promotien as 
Professors and the second requirement 
of Ci. (by of sub-sec, (2) of Section 133 
was also complied with. It is not . pro- 
vided by S. 133 of the Constitution that 
all the members of the Commission 
should have interviewed all or any of 
the candidates, or that it was not per- 
missible for the Commission to entrust 
the selection to a committee consisting 


‘of only one of its members, so long as 


the Commission reserved to itself the 
right to approve or disapprove the com- 
mittee’s. report and actually discharged 


that constitutional responsibility. No 
argument to the contrary has in fact 
been urged for our consideration. Had 


the Commission de facto abdicated its” 
power in favour of some committee com- 
posed of strangers to the Commission 
the position might have been different, 
Here, it was not so. — 


8. It would thus appear that the High 
Court erred in holding that the Commis- 
sion was not consulted in the manner 
required by S. 133 of the Constitution 
and that the selection made by it was 
invalid for that reason. With this. find- 
ing we shall leave the rest of the case 
for decision by the Bench concerned. 

Order accordingly. 


Eryr 
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R. S. SARKARIA AND 
V, D. TULZAPURKAR, JJ. - 


Munshi Ram and others, Appellants v 


The Financial Commissioner, Haryana. ` 
and others, Respondents. 
Civil Appeal No. 277 of 1969, D/- 


_ 15-12-1978, 


Punjab Security of Land Tenures Act 
(10 of 1953), Ss, 2 (3) Proviso (ii), 2 (2) 
and 9 (1) — ‘Permissible area’ —- Deter- 
mination — Words ‘such thirty acres’ in 
S. 2 (3), interpretation of — ‘Small land- 
owner’ — Heirs of displaced person are 
not ‘displaced persons’ —- Hence they 
are not entitled to benefit. of S. 2 (3) 


Proviso (ii). (Punjab Tenancy Act (18 of 


1887), S. 4 (1) — ‘Land’, meaning of). ` 


The language of sub-section (3) of Sec- 
tion 2 is plain and unambiguous, It pro- 
claims in no uncertain terms, the legisla- 
tive imperative that no landowner or 
tenant shall hold land exceeding 30 
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. standard acres or 60 ordinary acres. 
no stretch of imagination, therefore, the 
words ‘such thirty acres’ occurring in 
the definition can be construed to linit 
the conversion into ordinary. acres only 
to a case. where the holding is 30 ‘sten- 
dard acres’ and not less, (Para .4) 


Where the land was allotted to the 
sons of one B, a-displaced person who 
died after his migration to. India, fhe 
sons are not ‘displaced persons’ within 
the meaning of proviso (ii) to S. 2 @). 
They are merely theirs.of a displaced 
person’. Proviso. (ii) therefore, does rot 
apply to the case of such persons who, 
and not their father, were the perscns 
to whom the land in dispute had been 
allotted. The Explanation appended to 
Section 2 (3), therefore, clearly excluces 
the application of Proviso (ii), to their 
case, Their case is fully covered by the 
substantive part of the definition of ‘per- 
missible area’ according to which the 
maximum ‘which they could hold is 60 
ordinary acres, Each of them was hok- 
ing, at the material date, in excess of 


that area and as such, they ‘were rot ` 


‘small land-owners’, (Para 76) 


However, Banjar-Qadim > and . Baniar 
Jadid land cannot be taken into account 
while computing the surplus area, uncer 
the Act, because not being occupied r 
let for agricultural purposes or purpo=s 


subservient to agriculture, it does rot 
fall within the purview of ‘land’, AIR 
1964 Punj 373, Rel. on. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1972 Punj & Har 430 19 
(1967) 46 Lah LT 64 : 1967 Pun LJ 

248 (F. Commr. Punj.) 19 
(1966) 45 Lah LT 195 19 
1865 Pun LJ 84 19 


AIR 1964 Punj 373: 66 Pun LR 2783 149. 

Mr. Naunit Lal, Advocate, for Appel- 
lants; Mr. S. K. Bisaria, Advocate, fr 
Respondent No. 2; Appeal set down 2x 
’ parte, for Respondents Nos, 1 and 3. 


SARKARIA, J.:— This appeal on cer- 
tificate is directed against a Full Bench 
judgment of the High Court at Chanci~ 
garh, rendered on November 22, 1968 iu 
Letters Patent Appeal No, 47 ‘of 196".* 
It arises out of ‘these facts: 

2. Bishan Das was a displaced person 
from West Pakistan; where he owned 2 
considerable area of agricultural lard. 
He died on April 11,- 1948, after his mi- 
gration to India, leaving behind his fwe 
sons, who are the appellants before xS. 


*Reported in AIR- -1968 Punj 162, 
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3. After Bishan Das’s death, the Re- 
habilitation Department allotted 124 
standard acres and 1/4 unit of evacuee 
land in his (Bishan Das) name on Au- 
gust 26, 1949. Permanent rights in re- 
gard to this allotted land were confer- 
red by the Managing Officer on behalf 
of the President of India under the pro- 
visions of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, in the 
names of the sons of Bishan Das on 
January 2, 1956. Prior to it, a mutation 
was allowed by the Rehabilitation Au- 
thorities on February 17, 1953 in favour 
of the appellants, herein, showing each 
of them entitled to 24 standard acres 
and 13 units of land. 


4, Ram Dhan, respondent 2, was in | 
possession of the land as a tenant, : The 
appellants applied under Section 9 (1) 
G) of the Punjab Security of Land 
Tenures Act, 1953 (hereinafter called the 
Act) for his ejectment on the ground 
that each of them is- a ‘small land- 
owner’, as defined in Section 2 (2) of the 
Act; and that they, require the land for 
self-cultivation, 


5. The Assistant Collector, Hissar, 
rejected their application. Their - appeal 
was dismissed by the Collector, on’ Janu- 
ary 4, 1965. Their Revision was réjected 
by the Commissioner of Ambala Division 
on October 26, 1965. Their further Re- 
vision to the Financial Commissioner, 
also, met the same fate on May 1%, 1966. 


6. The appellants then moved the 
High Court by a writ petition under 


Articles 226 and 227 of the Constitution, . - 


alleging that the aforesaid orders of the. 
Assistant Collector, Commissioner and 
the Financial Commissioner, were illegal, 
without jurisdiction and ultra vires the 
provisions of the Act and the rules made 
thereunder, Their contention was that | 
the land had been allotted to them in 
lieu of. the land abandoned by their 
father, Bishan Das, in Pakistan, and con- 
sequently, the permissible area of each . 
of them is to be computed under Pro- 
viso (ii} to Section 2 (3) of the Act, and _ 
so computed, the holding of each of the 


five would be well below the permissible A 


limit of 30 standard acres prescribed 
thereunder, It was further contended 
that since the allotment was made in 
standard acres, and not in ordinary acres, 
the ‘permissible area’ of each of the ap- 
pellants would be 30 standard acres, not- 
withstanding the fact that on conversion 
into ordinary acres, it exceeds 60 ordi- 
mary acres, On these _8rounds, the appel 
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lants claimed that each of them is a 
‘small land-owner’ and as such, entitled 
to move for eviction of the tenant under 
Section 9 (1) (i) of the Act, 

7. The learned single Judge of the 
High Court dismissed the writ petition. 

8. Munshi Ram and his four brothers 
filed Letters Patent Appeal, which was 
eventually heard by a Full Bench. The 
Bench held that since the appellants 
were not ‘displaced persons’ within the 
meaning of the East Punjab Displaced 
Persons (Land Resettlement) Act, 1949, 
the concession of an enhanced permissi~ 
ble area under Proviso (ii) to sub-sec- 
tion (3) of Section 2 of the Act was not 
available to them, and their permissible 
area would be 60 ordinary acres, each; 
that since the holding of each of the 
appellants exceeds that limit, they are 
not ‘small land-owners’, and as such, 
were not competent to seek ejectment 
of the tenant, With this reasoning, the 
Full Bench dismissed the appeal, 


9. Before considering the contentions 
canvassed, let us have a look at the de- 
finition of ‘permissible area’ in Section 2 
(3) of the Act, This definition reads as 
under: 

“ ‘Permissible area’ in relation to a 
Jand-owner or a tenant, means thirty 
standard acres and where such thirty 
standard acres on being converted into 
ordinary acres exceeds sixty acres such 
sixty acres: 

Provided that:— 


aveveuesoseo 


cess of fifty standard acres, the permis- 
sible area shall be fifty standard acres 
or one hundred acres, as the case may 
be; 

(b) who has been allotted land in ex- 
cess of thirty standard acres, but less 
than fifty standard acres, the permissi- 
ble area shall be equal to his allotted 
area; . 

(c) who has been allotted land less 
than thirty standard acres the permissi- 
ble area shall be thirty standard acres, 
including any other land or part there- 
of, if any, that he owns in addition. 

Explanation. For the purposes of de- 
fermining the permissible area of a dis- 
placed person, the provisions of pro- 
viso (ii) shall not apply to the heirs and 
successors of the displaced person to 
whom land is allotted.” 

10. The first contention of Mr, Nau- 
nit Lal is that the words ‘such thirty 
standard acres’ in the substantive - part 
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of the definition clearly exclude conver- 
sion into ordinary cases, where the area 
held in standard acres falls below 30 
Standard acres, In short, the point 
sought to be made out is that the defi- 
nition ensures an irrudicible minimum of 
30 standard acres to a land-holder. 


1i. The contention does not stand a 
close examination. The flaw in the pro- 
position propounded by the counsel is 
that it takes into account only one as- 
pect of the definition, while ignoring the 
other, 

12. As rightly observed by the High 
Court, in devising this formula for com- 
puting the permissible area, the Legisla~ 
ture was concerned to put limits on the 
holdings of land both in its qualitative 
and quantitative aspects, 

13. The concept of ‘standard acres’, 
being ‘a measure of area convertible in- 


to ordinary acres of any class -of land 
according to the prescribed scale with 
reference to the quantity of yield and 


quality of soil’, has been introduced in 
the definition of ‘permissible area’ to em~ 
phasise the qualitative aspect of a land- 
holding, and the maximum limit of 60 
ordinary acres delineates its quantitative 
aspect. 


14. The language of sub-section (3} 
of Section 2 is plain and unambiguous. 
It proclaims in no uncertain terms, the 
legislative imperative that no land- 
owner or tenant shall hold land exceed- 
ing 30 standard acres or 60 ordinary 
acres. By no’ stretch of imagination, 
therefore, the words ‘such thirty acres’ 
occurring in the definition can be con- 
etrued to limit the conversion into ordi=| 
nary acres only to a case where ths 
holding is 30 ‘standard acres’, and not 
less. 


15. Mr, Naunit Lal next contended 
that since the land was allotted in the 
name of Bishan Das deceased, who was 
a displaced person, the Explanation will 
uot be attracted, with the result that the 
permissible area of each of his five sons 
would be 30 standard acres in accord- 
ance with Cl. (c) of Proviso (ii) of sub- 
sec, (3) of S. 2. Since each of them was 
holding only about 24 standard acres, 
they were small land-owners. 


16. The argument rests on the fallacy 
that the land was allotted to a ‘displac- 
ed person’, The true position is that ið 
was allotted to the sons of Bishan Das, 
who were not ‘displaced persons’ within 
the contemplation of the aforesaid Pro« 
viso (ii). Section ‘2 {11} “of the Act says 
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‘Displaced ~ person’ has the meaning zs- 
signed to it in the East Punjab Displacad 
Persons (Land Resettlement) Act, 1949 
{Act XXXVI of 1949), According to tie 
definition of the term in East Punjab Act 
XXXVI ‘of .1949, a ‘displaced perscn’ 
means ‘a land-holder in the territories 
now comprised in the-Province of Pu. 
jab in Pakistan or a person of the Pur- 
jab extraction who holds land in 126 
(West Pakistan) .and who has since tre 
Ist day of March 1947, abandoned r 
has been made to abandon his land in 
the said territories on account of civil 
disturbances or the fear of such ds- 
turbances, or the partition of the coum 
try.’ Now, the sons of Bishan Das never 
owned or abandoned any land in West 
Pakistan. Evidently, they were not ‘ds« 
placed persons’ within the meaning of 
Proviso (ii) to Section 2 (3), They are 
merely ‘heirs of a displaced person’ w20 
died after his migration to India. ProvBo 
(ii) therefore, does not apply to the case 
of the appellants who, and not their 
father, were the persons to whom tne 
land in dispute had been allotted, Tne 
explanation appended to Section 2 <3) 
therefore, clearly excludes the applica- 
tion of Proviso (ii), to their case, Their 
case is fully covered by the substantive 
part of the definition of ‘permissie 
area’ according to which the maximum 
which they could hold is 60 ordinary 
acres. Each of them was holding, at ine 
material date, in excess of that area aad 
as such, they were not ‘small land- 
owners’, 


17. The last contention of Mr, Nais 
nit Lal is that in computing the ‘tperms~ 
sible area’ of each of the appellants, tre 
Collector had illegally and wrongful-y 
included uncultivated area’ of Banjar 
Jadid, Banjar Qadim and Gair Mumidn 
land as on April 15, 1953, and had also 
through some oversight failed to allcw 
deduction for the diminution in ther 
holdings resulting from consolidation, 
The argument is that such Banjar lard 
does not fall within the definition f 
‘land’ for the purpose of Punjab Seci- 
rity of Land Tenures Act, 1953, also. :n 
support of this contention, reference has 
been made to several decisions of the 
High Court at Chandigarh, ~ 

18. According to sub-section (8) f 
Section 2 of the Act ‘land’ shall have 
the same meaning as is assigned to it in 
the Punjab Tenancy Act, 1887. Sec. 2 =<} 
of that Act defines ‘land’ to mean ‘laud 
which is not occupied as the site of axy 
building in a town or village and is om 
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cupied or has been let for agricultural 
purposes or for purposes subservient to 
agriculture, or'for pasture, and includes: 
the sites of buildings and other struc- 


- tures on such land”, 


19. In Nemi Chand Jain v, Financial 
Commissioner, Punjab,. AIR 1964 Punj 
373: (66 Pun LR 278) H. R, Khanna, J 
speaking for a Division Bench of the 
High Court, held that Banjar Qadim and 
Banjar Jadid land cannot be taken into 
account while computing the surplus 
area, under the Act, because not being 
occupied or let for agricultural purposes 
or purposes subservient to agriculture, 
it does not fall within the purview of 
and’ under the Act. This ruling has 
been consistently followed by the High 
Court in its subsequent decisions, some 
of which are reported as Sadhu Ram v, 
Punjab State, 1965 Pun LJ 84; Amolak 
Rai v, Financial Commissioner, Planning, 
Punjab, (1966) 45 Lah LT 195; Jaggu v. 
Punjab State, (1967) 46 Lah LT 64: (1967 
Pun LY 248 (F. Commr. Punj.) and 
Jiwan Singh v, State of Punjab, AIR 
1972 ‘Punj & Har 430. 

20. In our opinion, this view taken by 
the High Court proceeds on `a correct 
interpretation of the statutory provisions 
as it stood at the relevant time. 


21, Learned counsel for the tenant- 
respondent also does not question the 
soundness of this view. He, however, . 
does not accept the particulars of the 
areas of Banjar and Gair Mumkin land 
supplied by Mr. Naunit Lal, in the form 
of a Goshwara, 


. 22. We will, therefore, while uphold- 
ing the view taken by the High Court. 
in regard to the interpretation and ap- 
plication of Section 2 (3) Proviso (ii) of 
the Act, allow this appeal and set aside 
the decision of the High Court and the 
impugned orders of the Assistant Collec- 
tor, Collector, and the Commissioner and 
remit the case to the Collector concern= 
ed of Hissar District with the direction. 
that he should ascertain the extent of 
the Banjar Qadim and Banjar Jadid and 
Gair Mumkin land of the appellants- 
allottees at the relevant date and re- 
compute their permissible area after ex- 
cluding such Banjar and Gair Mumkin 
land; and then dispose of the applica- 
tions of the appellants under S. 9 (1) (@) 
afresh, In the circumstances of the case, 
there will be no order as to costs. 
_ Order accordingly. 
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AIR 1973 SUPREME COURT 592: 
' (From: Allahabad). 
R. S. SARKARIA, V. D. TULZAPURKAR 
AND A. P, SEN, JJ, 

Mohd, Rashid Ahmad etc, Appellants 
v. The State of U, P, and another, Res- 
pondents, - 

Civil Appeals Nos, 1724 of 1969 > ‘and 
1732 of 1971, D/- 15-12-1978, 


(A) U. P. Palika (Centralised) Services 
Rules (1966), R. 6 (2) (iii) — Validity — 
Objection regarding validity not sustain- 
able in view of Entry 5, List I, Sch. Se- 
venth of Constitution. {Obiter}. (Consti- 
tution of India, Sch. 7, List I, Entry 5). 

(Para 19) 

(B) U. P. Palika (Centralised) Services 
Rules (1966), R. 6 (2) — Amendments 
made by State Govt. on 30-3-1967 and 
26-6-67 im R. 6 (2) — Validity. of, not 
questionable in view of S. 19 of U., P, 
Local Self Government (Amendment) 
Act (1956). (Obiter). (Para 22) 


(C) U. P. Nagar Mahapalika Adhini- 
. yam (2 of 1959), S. 112-A (2) — U. P. 
Palika (Centralised) Services Rules 
(1966), R. & (2) (iti) . (a8 amended on 
30-3-1967 and . 26-6-67) — Introduction 
of second fictional date ie, 31-8-1967 — 
Effect. 


Even if the first amendment of March 
30, 1967 was ineffective because it was 
brought into force from April 1, 1967, 
the second amendment of June 26, 1967, 
which introduced a new clause (iii) to 


Rule 6 (2) with retrospective effect from . 
July 9, 1966, was fully effective. It shift-, 


ed the date for passing of the order of 
final absorption from March 31, 1967 to 
August 31, 1967, Till the expiry. of the 
date now ‘fixed, Le. August is A the 
legal fiction contained in (iv) of 
Rule 6 (2) would not be e, into 
play. That is the inevitable legal conse- 
quence of the subsequent amendment 
made on June 26, 1967, 


Both the legal fictions, one created by 
the original cl. (iii) fixing the fictional 
date of absorption as March 31, 1967 
and the subsequent legal fiction provid- 
ing for the fictional date of absorption 
as August 31, 1967, could -not co-exist. 
With the subsequent amendment effect- 
ed on June 26, 1967, the earlier legal 
fiction was never brought into play, as 


*(Spl. A. Nos. 492 and 437 of 1968, Dj- 
12-5-1969) (All). 
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(Para 23) 


ALR: 


` by reason of the- amendment, the. State 


Government had the power to pass the 
necessary orders till August 31, 1967. 
The introduction of the second fictional 
date ie, August 31, 1967, was to’ ‘eclipsé” 
the earlier fictional date. of absorption. 
(Para 27). 
By the introduction of the new fic» 
tional date of absorption as August 31, 
1967, there was a' clear intention to des- 


. troy the earlier fictional date of March 


31, 1967. It would clearly be incompati-~ 
ble, on consideration of subsequent 
amendment, for both. the provisions. i.e., 
the original cl, (ii) fixing March 31, 1967. 
and the new cl. (iii). fixing August 31, 
1967 to be the fictional date, to operate 
simultaneously. The effect of introduc- 
tion of the new fictional date was to an- 
nihilate the earlier fictional date, AIR 
1955 SC 84 and AIR 1956 SC 77, Dist. 
: (Para 30) 
Held on facts that the appellants did 
not stand automatically absorbed by the 
failure of the State Government to pass 
the necessary orders by March 31, 1967, 
as its powers stood extended by the sub= 
sequent amendment to August 31, 1967. 
Before that date expired, the State 
Government passed the ‘necessary orders 
terminating the services of the appel~ 
lants as they were not found fit for ab- 
sorption under S., 112-A (2) of the Act. 


(Para 30) 
(D) Constitution of India, Art. 245 — 
Retrospective operation of statute — 


Rule of constitution as to — Duty of 
Court, 


A retrospective operation is not to be 
given to a statute so as to impair. an 
existing right or obligation other than 
as regards the matter of procedure, un~ 
less. that effect cannot be avoided with- 
out doing violence to the language of 
the enactment. If the enactment is ex- 
pressed in a language which is fairly 
capable of either interpretation, it. ought 
to be construed as prospective only. But 
where, it is expressly stated that an en- 
actment shall be retrospective, the courts 
will give it such an operation. It is ob- 
viously competent for the legislature, in 
its wisdom, to make the provisions of an 
Act of Parliament retrospective. (1958) 
25 WWR 241, Rel. on. (Para 28) 

Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 245 N. 12. 


(EZ) U. P. Nagar Mahapalika Adhini- 
yam (2 of 1959), Ss, 112-A and 577 (e) 
and (ee) — U. P. Palika (Centralised) 
Services Rules (1966), R. 6 (2) (iii) — 
Final sheoryen — Bight of officers and 
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servants to. be heard. Spl. A. Nos. 492 
and 437 of 1968, D/- 12-5-1969 (All), 
Reversed, (Constitution of India, Art. 226 
= Natural justice). 


All the officers and servants of the 
erstwhile Municipal Boards and other 
local authorities provisionally absorbed 
under S. 577 (e) or temporarily appoint- 
ed under S, 577 (ee) were entitled to be 
heard in the matter of their final absorp- 
tion under S. 112-A read with Rule 6 (2) 
(iii), irrespective of their salary. 1915 AC 
120, 1964 AC 40, 1911 AC 178, ATR 1970 
SC 150, AIR 1967 SC 1269, 1968 AC 997, 
Relied on. 5 (Para 44) 


The very nature of the functions en- 
trusted to the State Government under 
Rule 6 (2) (iii) of the U, P. Palika (Cen- 
tralised) Services Rules, 1966 for pur- 
poses of final absorption under S. 112-A 
of the Adhiniyam, implies a duty to act 
in a quasi-judicial manner, It cannot be 
denied that an officer or servant provi- 
sionally absorbed under §. 577 (e) or 
temporarily appointed under S. 577 (ee) 
had the right to be considered for pur- 
poses of final absorption. By S. 112-A of 
the Act, the legislature created a. machi- 
nery for determining the suitability or 
otherwise of such officers or servants 
for absorption in the newly created cen- 
tralised services, The entrustment of 
this work to the State Government un- 
der S. 112-A, imposed a corresponding 
duty or obligation on the Government 
to hear the officers and servants con- 
cerned, (Paras 35 and 36) 


It is not correct to say that while it 
was incumbent on the Divisional Com- 
mittees to give all officers and servants 
whose services were proposed to be de~ 
termined on the ground of unsuitability, 
an opportunity of a personal hearing, 
no such duty was cast on the State Gov- 
ernment, The first circular dated Janu- 
ary 11, 1967 was al] pervasive, and it 
covered all categories of officers and ser- 
vants either provisionally absorbed un- 
der S. 577 (e) or temporarily appointed 
under §. 577 (ee), irrespective of their 
salary. (Para 42) 


Held on facts that the Minister for 


Local Self-Government before passing 
the impugned order of termination dated 
July 11, 1967 did not give to the appel- 
lant an opportunity of a hearing. The 
order of termination of his services pass- 
ed by the State Government, therefore, 
suffered from a serious legal infirmity. 
Tt was not correct to say that the State 
Government. was . justified. in terminating 
1979 S.C,/38 IV G—2 


the services of the appellant as he could 
not be finally absorbed in the post of an 
Executive Engineer in the Centralised 
Services. If the appellant was at all 
found fit for absorption, it was for the 
State Government next to decide the 
suitable post on which he could be ab- 
sorbed. The method of recruitment pro~ 
vided by Rule 20 had to be followed. 
Spl. A. Nos. 492 and 437 of 1968, D/~ 
12-5-1969 (All), Reversed. 
(Paras 47, 48, 49) 
Anno: ATR Comm, Const. of India (2nd 
Edn.), Art. 226 N. 59. 
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Mr. Naunit Lal and Mr. Faqir Chand, 
Advocates (in C. A, No. 1724 of 1969) 
and Miss Meera Bali Advocate (in C. A. 
No. 1732 of 1971), for Appellants; Mr. 
G. N. Dikshit, Sr. Advocate (Mr. O. P. 
Rana, Advocate with him) (for No. 1) 
in C. A. No, 1724 of 1969; M/s. J. P. Go- 
yal, S. M. Jain and S. K, Jain, Advo- 
cates (for No. 2) in C, A. No, 1724 of 
1969 and Mr, G. N. Dikshit, Sr. Advo- 
cate (Mr. O. P. Rana, Advocate with him) 
(in C. A. No. 1732 of 1971), for Respon- 
dents. 


SEN, J.:-— These fwo appeals by spe- 
cial leave, directed against the judgment 
of the Allahabad High Court dated May 
12, 1969, raise common questions and 
therefore, are disposed of by this com- 
mon judgment. 


2. By separate notifications issued 
under Section 3 of the U, P, Mahapalika 
Adhiniyam, 1959, the State Government 
constituted Municipal Corporations in 
five cities in the State, namely Kanpur, 
Agra, Varanasi, Allahabad and Lucknow 
w.e.f, February 1, 1960. 

3. The appellant ‘in the present ap- 
peal, Mohd. Rashid Ahmad was a per- 
manent Assistant Engineer in the Deve- 
lopment Board, Kanpur, constituted un- 
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cer the Cawnpore Urban Area Develop- 
nent Act, 1945, In 1953, an Administra- 
tor was appointed of both the Develop- 
ment Board and the Municipal © Board, 
Eanpur, constituted under the U, P. 
Flunicipalities Act, 1916, under the U. P, 
Local Bodies (Appointment of Admin~ 
istrators) Act, 1953. The two local bodies, 
Fowever, continued to have separate 
jegal existence and their officers and 
s2rvants continued as the employees of 
the respective bodies. The appellant 
Mohd. Rashid Ahmad was appointed as 
Officiating Executive Engineer by the Ad- 
Ministrator of the Municipal Corpora- 
ton, Kanpur, for a pericd of one year 
cn September 12, 1960. He has since then 
continued to function in the same capa- 
city, on a purely temporary arrangement 
ander S. 577 (ee), that is, for so long 
és no substantive appointment could be 
made to that post under Section 106. 
The Uttar Pradesh Public Service Com- 
mission, however, considered that he 
was not fit for appointment for the post 
cf the Executive. Engineer, Municipal 
Corporation, Kanpur. 


4. The appellant in the connected ap~ ` 


peal, Ashfaq Hussain was a permanent 
Sanitary Inspector in the Municipal 
Board, Kanpur. After the constitution of 
the Municipal Corporation, Kanpur, he 
continued to hold that post under Sec- 
tion 577 (e). On July 24, 1967, he was 
sransferred in the same capacity to the 
Municipal Corporation, Allahabad, where 
he was promoted temporarily as an As- 
fistant Engineer. He, therefore, stood 
provisionally absorbed under $. 577 (e). 


5. Both the U. P. Nagar Mahapalika 
«dhiniyam, 1959, and the U, P. Munici- 
Falities Act, 1916, empowered these local 
Sodies to appoint their employees sub- 
sect to cetrain regulatory control by the 
State Governmént. By S. 12 of the U. P. 
Nagar Mahapalika (Sanshodhan) Adhi- 
aiyam, 1964, the State Legislature added. 
3. 112-A to the U, P. Nagar Mahapalika 
Adhiniyam, 1959, Similarly, by S. 37 of 
che U. P. Municipalities (Amendment) 
Act, 1964, S. 69-B was added to the 
J. P. Municipalities Act, 1916, which 
~vas identical in terms to S. 112-A. Sec- 
fion 112-A of the Adhiniyam empowered 
he State Government to provide by 
zules for the creation of one or more 
services to be known as Centralised 
Palika Services, as it may deem fit and 
proper, common to all the Municipal 
Corporations and Municipal Boards, and 
-prescribes the method for recruitment 
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and conditions of service of persons ap- 
pointed to any such service. 

6. Section 112-A of the U. P, Nagar 
Mahapalika Adhiniyam, 1959, enacts: f 

“112-A. Centralization of services.— 
(1) Notwithstanding anything. contained 
in Sections 106 to 110, the State Govern- 
ment may at any time by rules provide 
for the creation of one or more ‘services 
of such officers and servants as the State 


Government may deem fit, common to 
the Mahapalikas or to the Mahapalikas 
and Municipal Boards, of the State, and 


‘prescribe the method of recruitment and 


conditions of service of persons appoint- 
ed to. any such service. 

` (2) When any such sérvice is created, 
officers and servants serving: on the 
posts included in the service, as well as 
officers and servants performing - the 
duties and functions.of those posts’ under 
sub-clause (1) of clause (ee) of Sec. 577 
may, if found suitable, be absorbed in 
the service, provisionally or finally, and 
the services of others .shall- stand. deter- 
mined,.in the prescribed manner, 

(3) Without prejudice to the generality 
of the provisions of sub-sections (1) and 
(2), such rules may also provide for 
consultation with the State Public’ Ser- 
vice Commission in respect of any of the 
matters referred to in the said sub- 
sections.” ; 

7. The State Government in exercise 
of the powers conferred by Section 112-A 
of the U. P. Nagar Mahapalika Adhini- 
yam, 1959 and Sec. 69-B of the U. P. 


Municipalities Act, 1916, made the U. P. 


Palika (Centralised) Services Rules, 1966, 
which came into force on July 9,-1956. 
Rule 3 created 19 Palika (Centralised) 
Services, covering 76 posts, common to 
all the Municipal Corporations and Muni- 
cipal Boards. The rules provided for 
regulating the recruitment and condi- — 
tions of service of the persons appointed 
to these newly created services. Rule 6 > 
dealt with recruitment to the Centralis- 
ed Palika Services: Due to inadvertence 
Rule 6 was not drafted in conformity 
with the requirements of S. 112-A: and 
S. 69-B. That was because. cl, (1) provid- 
ed for automatic final absorption of coffi- 
cers and servants provisionally. absorbed 
under S.: 577 (e), contrary to the previ- 
sions of $. 112-A of the Adhiniyam and 
S. 69-B of the: Municipalities Act. ` 


8. On September 5, 1966, the Gov- 
ernor promulgated the U, P. Local Self- 
Government (Amendment) Ordinance, 
1966, which was replaced by the U. P. 
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Local Self-Government Laws (Amend- 
ment) Act, 1966. Section 19 of the Act 
reads as follows: 


“19. Deeming,. validation, etc.— The 
Uttar Pradesh Palika (Centralised) Ser- 
vices Rules, 1966, shall be deemed . to 
have been made under the provisions of 
the Uttar Pradesh Nagar Mahapalika 
Adhiniyam, 1959, and the U. P. Murici- 
palities Act, 1916, as if the amendmants 
made by this Act to the said Acts were 
always in force and be deemed to be and 
always to have been valid and shall, cub- 
ject to any amendments made the-eto 
continue in force, and notwithstarncing 
anything contained in the said Acts, the 
power to make amendment to the raid 
rules may, during the period ending on 
September 4, 1967, be exercised rero- 
spectively.” ' l 


9. It, in effect, amended . Sec, 112-A 
of the Adhiniyam and S. 69-B of the 
Municipalities Act. Section 4 of the Act 
provided that the U. P. Palika (Cen-ra- 
lised) Services Rules, 1966 shall be 
deemed to be valid. The Act further 
provided that the amendments made to 
the rules may be given  retrospec“ive 
effect, The power of making retrosrec- 
tive rules was, however, limited t>. a 
period of one-year: from the commerce- 
ment of the ordinance, 


10. On October 10, 1966, the State 
Government passed. the U. P. Palika 
(Centralised) Services (Amendment) 
Rules, 1966. These rules repealed and 
re-enacted ` Rule 6 with retrospective 
effect from July 9, 1966. Under cl. (ii) 
of Rule 6 (2) the State Government had 
to pass a final order of absorption, in 
respect of particular officers and ær- 
vants of the erstwhile Municipal Boards, 
if they were found suitable, in accocd- 


ance with S, 112-A of the Adhiniyam.- 


Clause (iii) provided that such orders 
had to be made on or before March 231, 


1967. By cl. (iv) if no orders of - ‘inal 
absorption were passed till: then, zhe 


officer or servant concerned was to be 
deemed to have been finally absorbed. 
The State Goverriment was, however, 
constrained 
(Centralised) Services (Amendment) 
Rules, 1967 on March 30, 1967 and amend 
cl. (iii). of Rule 6 (2), as-the work of 
final absorption: could not be comple-ed 
by March 31,°1967. The date of passng 
the necessary orders in that behalf vas 
sought to be shifted to June 30, 1967, A 
new cl. (iii) was accordingly substituzed 
by this amendment effected on March 
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30, 1967. But, unfortunately the amend- 
ment -was made to come into effect from 
April 1, 1967. This created a serious legal 
infirmity, as on.the expiry of March 31, 
1967, the legal fiction embodied in cl. (iv) 
was brought into play.- 


- 11. Thereafter, the State Government 
made the last amendment ‘to the rules 
by the U, P, Palika (Centralised) Servi- 
ces (Amendment) Rules, 1967 on June 
26, 1967, in supersession of the: U. P. 
Palika (Centralised) Services (Amend- 
ment) Rules, 1967 made on March 30, 
1967. This amendment introduced a new 
cl. (ii) to Rule 6 (2), in- place of the ex- 
isting clause (iii) of U. P. Palika (Cen- 
tralised) Services Rules, 1966, by which 
the date of passing the order was shifted 
from March 31, 1967 to August 31, 1967, 
e retrospective effect from J ‘uly 9, 
966 


12. Having provided for the creation 
of Centralised Palika Services, the State 
Government had, in the meanwhile, laid 
down the procedure by which an officer 
or servant provisionally absorbed under 
S. 577 (e) or temporarily appointed un- 
der S. 577 (ee), were to be finally ab- 
sorbed, if found suitable, under S. 112-A. 
By its: three circulars dated January 11, 
1967; January 31;/1967 and February 23, 
1967, addressed to the Divisional Com- 
missioners, it intimated the constitution 
of Divisional Committees for.’ making 
necessary recommendations to the State 
Government in this behalf. The first cir- 
cular. embodied the Government policy 
in these terms: 


“Government desire that all officers 
and servants, whose services are propos- 
ed to be determined on grounds of un- 
suitability may be given an opportunity 
of personal interview by the Committee.” 
After such interviews, the. Committees 
were to finalise their recommendations 
and furnish the same to the Government. 
In view of the limited time available to 
the Government, for finalising action .in 
the matter, it was desired that the first 
meeting of the Committees ‘should. be 
held in the last week of January or in 
the first week of February, 1967, ‘The 
Divisional Commissioners were required 
to intimate the date to the Secretary to 
the Government, Local Self-Government 
Department, so” that all necessary 
arrangements could be made to forward 
the character rolls and service ` records 
of the Centralised Services officers and 
servants. 

13. By the second circular, the State 
Government re-constituted the Commit- 
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tees, so far as the five Municipal Corpo- 
rations were concerned, and directed 
that these Divisional Committees were 
tə make selections for all Centralised 
Services except those whose. starting 
salary was Rs, 500 and above, Selection 
for the posts in the latter category were 
to be made by the State Selection Com- 
mittee. Thus, the Government divided 
the officers and servants into two cate- 
gories, and their cases were to be dealt 
with at two different levels for purposes 
of final absorption under Rule 6 (2) (iii) 
read with S, 112-A. 

14. By its third circular, the State 
Government without disturbing the ear- 
lier categorisation of officers and: ser- 
vants into two classes, laid down certain 
broad criteria with a view to secure a 
reasonable uniformity in the standards 
to be applied by the Divisional Commit~ 
tees in making the selection. It may, 
however, be observed that the Govern< 
ment reiterated its declared policy that 
ail such officers and servants, whose 
services were proposed to be determined 
on the ground of unsuitability be given 
aù opportunity of personal interview by, 
the Committees stating: . . 

te.. the committee should interview 
the official concerned to judge his sui- 
tability or otherwise for absorption in the 
centralised services, ; 

FARAR When it is proposed to declare an 
cfficial to be unsuitable for ‘absorption 
on the basis of adverse entries, the Di~ 
visional Committee should afford an op- 
portunity to the official concerned to 
eppear before it and clear up his posi- 
tion.” 

It was also desired that only those ad- 
verse remarks may be considered against 
the official concerned, which were found 
to have been duly communicated to him. 


15. It must at once be stated that 
though the State Government had by its 
circular dated January 31, 1967 entrust- 
ed the task of determining the suitabi- 
‘ity or otherwise of officers and servants 
holding Centralised Services posts draw~ 
ing less than Rs, 500, to Divisional 
Committees, and reserved such function 
fn respect of officers and servants draw- 
ing Rs, 500 or more, to the State Selec- 
zion Committee, and by its subsequent 
circular dated February 23, 1967 main- 
tained the classification of such officers 
and servants for purposes of judging 
their suitability for absorption in’ the 
. Centralised Palika Services, the final 
orders of absorption in each case under 
S. 112-A were passed by the State Gov- 
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ernment. In the former class, the recom» 
mendations of . Divisional Committees. 
were scrutinised by the State Govern- 
ment in the Local Self-Government De- 
partment, in the light of the service re- 
cords of the officials concerned, and the 
necessary orders thereon were passed, 
In respect of the latter category, the 
Secretary to the Government, Local 
Self-Government Department prepared a 
note and put it up for the Minister for 
passing the final orders, 


16. It is also worthy of mention that 
the delay in completing the work of final 
absorption by the State Government 
was mainly due to three factors, namely: 
(1) due to shortness of the time avail- 
able at its disposal, (2) the number of 
officers and servants holding the Centra- 
lised Services posts under S. 577 (e) and 
(ee) was quite large, and (3) because of 
delay on the part of the erstwhile Muni- 
cipal Boards to forward the character 
rolls and service records of the officers 
and servants concerned. On account of 
this, the task of absorption under Sec- 
tion 112-A. could not be completed be- 
fore March 31, 1967, ie., the date origi- 
nally fixed by cl. (iii) of Rule 6 (2) of 
the’ -U, P. Palika (Centralised) Services 
Rules 1966. The period was, therefore, 
subsequently -extended from March 31, 
1967 to June 30, 1967, and . thereafter 
from March 31, 1967 to August 31, 1967. 

17. Eventually, the State Government 
in exercise of its powers under cl. (iii) 
of Rule 6 (2) of the U, P. Palika (Cen- 
tralised) Services Rules, 1966 determined 
the services of ‘the appellant Mohd. 
Rashid Ahmed on July 18, 1967 and that 
of Ashfaq Hussain on August 27, 1967, 
on the ground that they were not found 
fit for absorption under S, 112-A of the 


: Adhiniyam. 


18. The two appellants and several 
other employees of the erstwhile Muni- 
cipal Boards and District Boards chal- 
lenged the validity of the various orders 
passed by the State Government termi~ 
nating their services before the Allaha- 
bad High Court on severa] grounds. 
Amongst others, they challenged the 
validity of Rule 6 (2) (iii), framed under 
S. 112-A of the Adhiniyam, on the 
ground that it was ultra vires the State 
Government as it brings about extinction 
of the relationship of employer and em- 
ployees between them and the erst- 
while Municipal Boards. It was also 
urged that the impugned orders 
were violative of Articles 14 and 16 of 
the Constitution because the classifica« 
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tion made by the State Government by 
its circular dated January 31, 1967 ea- 
trusting the task of determination of the 
Suitability or otherwise of officers amd 
servants holding Centralised . Services 
posts drawing less than Rs, 500 to Divri~ 
sional Committees, which’ were enjoined 
to give them the right of a personal 
hearing to have their say in the matter 
of final absorption, and entrusting of 
such function in respect of officers and 
servants drawing Rs, 500 and above to 
the State Selection Committee without a 
corresponding right of hearing, was 
without any rational basis, It was also 
urged that the impugned orders were 
vitiated being in breach of the rules of 
natural justice. A Division Bench of tae 
Allahabad High Court, however, reject- 
ed all these contentions. 

19. In view of the language of Entry 
5, List II of the Seventh Schedule, tre 
objection regarding the validity of R. 6 
(2) (iii) was rightly not pressed befcre 
us. On the view that we take of the vazix 
ous circulars issued by the State Gov- 
ernment laying down the procedure sor 
dealing with the question of suitability 
or otherwise of officers and servants of 
the erstwhile Municipal Boards for sb- 
sorption in the Centralised Services un- 
der Rule 6 (2) (iii) the contention based 
on Articles 14 and 16 of the Constitution 
also does not arise, 

20. Learned counsel appearing for the 
appellants assailed the impugned orders 
of the State Government on two grourds 
namely: i 

1. By reason of the legal fiction can- 
tained in cl. (iii) of Rule 6 (2), the ser- 
vices of the appellants stood finally sb- 
sorbed in the U. P, Palika Centralised 
Services on March 31, 1967 due to the 
failure of the State Government to 
pass the necessary orders in that 
behalf before that date. Under tae 
legal fiction contained in Cl. (tv) 
thereof, and the subsequent amend- 
ment made by the U, P. Palika (Cea~ 
tralised) Services (Amendment) Rules, 
1967 which came into force on April 1, 
1967, the vested rights acquired by them 
to hold their respective posts could rot 
be affected to their detriment; and 

2, The orders of termination of services 
passed by the State Government were 
vitiated due to its failure to give to_ the 
appellants an opportunity of hearing. 


21. With respect to the first conten- 
tion it is urged that the appellants stosd 
provisionally absorbed under S. 577 ‘e) 
read with cl. (i) of Rule 6 (2), It is seid 
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that they would be deemed to have been — 
finally: absorbed on March 31, 1967, if 
no orders contemplated by.cl. (ii) there- 
of were made with respect to them on 
or before that date, The argument is 
that the two subsequent amendments 
made on March 30, 1967 and- June 26, 
1967, by which! the State Government 
purported to shift the date first from 
March 31, 1967 to June 30, 1967 and 
then from March 31, 1967 to August 31, 
1967, were legally ineffective, as the first 
amendment made to cl, (iii) of R. 6 (2) 
came into force on April 1, 1967 by 
which date the appellants already stood 
finally absorbed, There was, therefore, 
no power in the State Government to 
re-open the question of final absorption 
under S. 112-A (2) of the Adhiniyam. 

22. There is a fallacy in the argu- 
ment. The validity of the two amend-|- 
ments made by the State Government in 
Rule.6 (2) from time to time cannot be 
questioned. . While it is true that a rule 
cannot be made with retrospective effect, 
the legislature by enacting S. 19 of the 
U. P, Local Self-Government (Amend- 
ment) Act, 1966, expressly conferred 
powers on the State Government to 
make retrospective rules. Indeed, the 
validity of the amendments was not 
questioned before us. 


23. Even if the first amendment of 
March 30, 1967 was ineffective because 
it was brought into force from April 1, 
1967, the second amendment of June 26, 
1967, which introduced a new clause (iii) 
to Rule 6 (2) with retrospective effect 
from July 9, 1966, was fully effective. It 
shifted the date for passing of the order 
of final absorption from March 31, 1967 
to August 31, 1967. Till the expiry of the 
date now, fixed, ie, August 31, 1967, the 
legal fiction contained in cl. (iv) of 
Rule 6 (2) would not be brought into 
play. That is the inevitable legal conse- 
quence of the subsequent amendment 
made on June 26, 1967. 

24. It would be clear that cl. (iii) of 
R. 6 (2), as amended on October 10, 1966, 
gave power to the State Government to 
pass an order of absorption under Sec- 
tion 112-A of the Adhiniyam, of an offi- 
cer or servant of the Municipal Corpora- 
tion provisionally absorbed under Sec- 
tion 577 (e) if found suitable, on or be- 
fore March 31, 1967. If there was a fail- 
ure on the part of the State Govern- 
ment to pass such an order in respect of 
a particular officer or servant by' that 
date, it. would, unless there was a provi- 
sion to the. contrary, bring into play 
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the legal fiction contained therein, anc 
he would, by its force, be deemed to be 
finally absorbed in the post held by him. 

25. The State Government in their 
return’ have candidly stated that due te 
inadvertence, the subsequent amend- 
ment effected on March 30, 1967, was 
made to take effect on April 1, 1967, by 
which date the legal fiction under cl. (iv) 
had already taken effect. It, therefore. 


became necessary to correct the serious, 


legal infirmity. It was for that reason 
that the subsequent amendment was 
made on June 26, 1967 by which a new 
cl, (ili) was substituted in place of the 
existing cl. (iii) to Rule-6 (2). The am- 
endment substituted new cl. (iii) te 
Rule 6 (2) with effect from July 9, 1966 
Le., from the very inception. 
26. It was- legitimately’ within the 
powers. of the State Government to give 
to the amended rule a retrospective 
effect. As a result of the - amendment, 
the original cl. (iii) was substituted by 2 
new cl, (iii) by which the date for pass- 
ing an order of absorption by the State 
Government was shifted to August 31, 
1967, which again introduced: another 
legal fiction. It provided that if ‘there 
was a failure on the part of the State 
Government to pass an order of absorp- 
tion by August 31, 1967, the officer- or 
servant concerned shall be deemed to be 
finally absorbed. This legal fiction was 
brought into force with effect from July 
9, 1968. 
27. It is needless for us to stress that 
both the’ legal fictions, one created by 
the original cl. (ii) fixing the fictional 
date of absorption: as’ March 31, 1967 and 
the subsequent legal fiction providing for 
the fictional date of absorption as Au- 
gust 31, 1967, could not co-exist. With 
the subsequent amendment ‘effected or 
June 26, 1967, the earlier legal fiction 
was never brought into play, as by rea- 


./son of the amendment, the State Govern- 


ment had the power to pass the neces- 
sary orders till August 31,. 1967. The 
introduction of the second fictional date 
i.e., August 31, 1967, was to ‘eclipse’ the 
earlier fictional date of absorption.’ 

28. Perhaps no rule of construction 
is more firmly established than this — 
that retrospective operation is not to be 
given to a statute so as to impair an ex- 
isting right or obligation other than as 
regards the‘ matter of procedure, -unless 
that effect cannot be avoided without 
doing violence to the language of the 
enactment, If the enactment is expressed 
in a language which is fairly capable ‘of 


- cl. (ili). fixing March 31, 1967 
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either interpretation, it ought to be con- 
strued as prospective: only.. But where, 
as here, it is expressly stated that an 
enactment shall be retrospective, the 
courts will give it such an operation. It 
is obviously competent for the legisla- 
ture, in its wisdom, to make the provi- 
sions of an Act of Parliament retrospec- 
tive, ‘That is precisely the case here. In 
Quinn v. Prairiedale, (1958) 25 WWR 241 
where a subsequent enactment provided 
that the relevant section should be deem- 
ed never to have been contained in the 
earlier statute, it was held to be suffi- 
cient to rebut the presumption against 
retrospectivity.* 


.29. In State of Punjab v. Mohar Singh 
(1955) 1 SCR 893: (AIR 1955 SC 84) and 
in Indira Sohan Lal v. Custodian of Eva- 
cuee Property, Delhi, (1955) 2 SCR 1117: 
(AIR 1956 SC.77) this Court had to con- 
sider the effect of repeal of an enact- 
ment followed by re-enactment in the 
light of S. 6 of the General -Clauses Act, 
1897. The. line of enquiry, as .observed 
in Mohar Singh’s case, would be not 
whether the new Act expressly keeps 
alive old rights and liabilities, but whe- 
ther it ‘manifests an intention to destroy 
them’. It was held that S, 6 of the Ge- 
neral Clauses Act was not entirely ruled 
out when there was a repeal of the en- 
actment followed by a fresh legislation 
unless the new legislation manifested an 
intention to the contrary. Such incom- 
patibility had to be ascertained from a 
consideration of all the relevant provi~ 
sions of the new law and the mere ab- 
sence of a saving clause ‘was, by itself, 
not coficlusive. . 


30. In the present case, however, 
there’ can be no doubt that by the in- 
troduction of the new fictional date of 
absorption as August' 31, 1967, there 
was a clear intention to destroy the 
earlier fictional date of March 31, 1967. 
It would clearly be incompatible, on 
consideration of subsequent amendment,]| - 
for both the provisions, i.e., the original 
and the 
new'cl, (ii) fixing August 31, 1967 to be 
the fictional date, to operate simultane- 
ously. The. effect of introduction of the 
new fictional: date was to annihilate the 
earlier fictionat date. The appellants, 
therefore, did not stand automatically 
absorbed by the failure of the State: Gov- 
ernment to pass the necessary orders, by 


*Craies‘on Statute Law, 6th Edn., p.. 390 
and Maxwell on the Interpretation of 
: Statutes, 12th Edn., p. -216. 
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March 31, 1967, as its powers stood ex- 
tended by the subsequent amendment to 
August: 31, 1967, Before that date ` ex- 
pired, the State Government in both 
these cases, passed the necessary orders 
terminating the services of the . appel- 
lants as they were not found ‘fit for ab- 


sorption under S. 112-A (2) of the Ach 


The first contention, therefore, fails, 


31. That takes. us to the second con« 
tention, namely, whether the impugned 
orders are vitiated on account of the 
failure of the State Government to afford 
to the appellants an opportunity of a 
hearing. 

32. With the establishment of Muni- 
cipal Corporations in five cities in the 
State, namely, Kanpur, Agra, Varanasi, 
Allahabad and Lucknow, w.e.f, February 
1, 1960, the Municipal Boards, Improve- 
ment Trusts, Development Boards etc. 
in these cities, ceased to exist with the 
repeal, by S, 581 of the U. P. Nagar 
Mahapalika Adhiniyam, 1959, of the U. P. 
Municipalities Act, 1916, the U. P. Town 
Improvement Act, 1919, the U. P. Dis- 
trict Boards Act, 1922, the Cawnporé 
Urban Area Development Act, 1945, the 
U. P. Local Bodies (Appointment of Ad- 
ministrator) Act 1953, with effect from 
that date in relation to these cities, In 
consequence thereof, the existing posts 
held by the officers and servants of these 
bodies stood abolished. Consequent upon 
the abolition of the posts, all officers and 
servants of the erstwhile local bodies 
lost their right to hold their posts. | 


33. The Adhiniyam, however, provid- 
ed by S. 577 (e), notwithstanding any- 
thing -contained in Ss. 106 and 107,- for 
the provisional absorption of these offi- 


cers and servants in the Municipal Cor-. 


porations, till they were finally absorb- 
ed in any Centralised Services created 
by rules made under S, 112-A, or their 
services did not stand determined in ac- 
cordance with such rules. By S. 577 (ee) 
the Administrator was authorised to 
make temporary appointments of officers 
and servants against the posts mentioned 
in S. 106 till substantive appointments 
were not made thereto as provided in 
the Adhiniyam, and they were to be 
treated as on deputation with the Muni- 
cipal Corporations. 


34. This was, no doubt, an ad interim 
arrangement until the State Government 
by rules framed under S. 112-A (1) pro- 
vided for the creation of the Centralis- 
ed Palika Services, common to all the 
Municipal Corporations and Municipal 


s 
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Boards, and made final absorption of 
officers and servants serving on the posts 
included in such Centralised Services 
under S. 112-A (2), In the very: nature 
of things, the. officers and servants pro~ 
visionally absorbed under S. 577 (e). or 
temporarily appointed under S. 577 (ee) 
could not be automatically absorbed in 
the newly created Centralised Services. 
There had to be a screening of all such 
officers and servants with a view to de- 
termine their suitability or otherwise for 
final absorption in Centralised Services. 
It was particularly necessary to weed 
out the dead-wood to bring about an 
over-all’ improvement, in the municipal 
administration in these cities, 

35. The very nature of the functions 
entrusted to the State Government under 
Rule 6 (2) (iii) of the U; P. Palika (Cen- 
tralised) Services Rules, 1966 for pur- 
poses of final absorption under S. 112-A 
of the Adhiniyam, implies a duty to act 
in a quasi-judicial manner. It cannot be 
denied that an officer or servant provi- 
sionally absorbed under S. 577 (e) or 
temporarily appointed under S, 577 (ee) 
had the right to be considered for pur- 
poses of final absorption, Such officers 
or servants, particularly those in perma- 
nent employment who had put in 20 to 
25 years of service in the erstwhile Mu- 
nicipal ‘Boards or Development Boards 
were vitally affected in the matter of 
final absorption. 

36. By S. 112-A of the Act, the Le- 
gislature created a machinery for deter- 
mining the suitability or otherwise of 
such officers or servants for absorption 
in the newly created Centralised Servi-|_ 
ces. The entrustment of this work to the 
State ‘Government under $. 112-A, im- 
posed a corresponding duty or obligation 
on the Government to hear the officers 
and servants concerned. In view of this, 
it is rightly urged that the impugned 
orders, unless they conform to the rules 
of natural justice, were liable to be 
struck down as invalid. . 

37. It is a fundamental rule of law 
that no -decision must be taken which 
will affect the rights of any person with- 


_out first giving him an opportunity of 


putting forward his case. In Local Gov- 
ernment Board v, Arlidge, 1915 AC 120 
Lord Haldane, L, C. tried to reconcile 
the procedure of a Government depart- 
ment with the legal standards of natu- 
ral justice. In Ridge v. Baldwin, 1964 
AC 40 Lord Reid stated: 

“It is not suggested that he holds the 
position of a Judge or that the appellant 
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is entitled to insist on the forms used in 
ordinary judicial procedure, but he had 
‘a duty of giving to any person against 
whom the complaint is made a fair op- 
portunity to make any relevant state- 
ment which he may desire to bring for- 
ward and a fair opportunity to correct 
or controvert any relevant statement 
brought forward to his prejudice’.” 


- 38. These decisions rest on the clas- 
sical formulation of the ‘duty to hear’ 
evolved by Lord Loreburn in Board of 
Education v. Rice, 1911 AC 179, The 
main requirements of a fair hearing are 
two: (1) a person must know the case 
he is to meet, and (2) he must have an 
adequate opportunity of meeting that 
case. 


39. There has, ever since the judg- - 


ment of Lord Reid in Ridge v. Baldwin 
(1864 AC 40) (supra), been considerable 
fluctuation of judicial opinion in England 


as to the degree of strictness with which. 


the rules of natural justice should be 
extended, and there is growing aware- 
ness of the problems created by the ex- 
tended application of natural justice, ot 
the duty to act fairly, which tends ta 
sacrifice the administrative efficiency 
and despatch, or frustrates 
of the law in question. Since this Court 
has held Lord Reid’s judgment in Ridge 
v. Baldwin would be of assistance | in 
deciding questions relating to natural 
justice, there is always ‘the duty to act 
judicially’, There is, therefore, the in- 
sistence upon the requirement of a ‘fair 
hearing’. 

40. In A. K. Kraipak v. Union of 
India, (1970) 1 SCR 457: (AIR 1970 SC 
150} there was a reiteration of the prin- 
ciples, albeit in a different form, laid 
down by this Court in Dr. (Miss) Bina- 
pani Dei v. State of Orissa, (1967) 2 SCR 
625: (AIR 1967 SC 1269) and by the 
House of Lords in Padfield v, Minister of 
Agriculture, Fisheries and Food, 1968 
AC 997 that the executive should not 
arbitrarily or capriciously act nd that 
the myth of executive discretion is -ne 
longer there, Indeed, in Kraipak’s . case 
(supra) it was observed (at p. 154 of AIR 
1970): 


“The dividing line between an ad- 
ministrative power and a quasi-judicial 
power is quite thin and is being gradu- 
ally obliterated......... Under our Consti- 
tution the rule of law pervades over the 
anti-field of administration. Every organ 
_ of the State under our Constitution — is 
Y regulated and controlled by “the” ruléof 


the object. 
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law. In a welfare State like ours it is 
inevitable that the jurisdiction of the 
administrative bodies is increasing at a 
rapid rate. The concept of the rule of 
law would lose its vitality if the instru- 
mentalities of the State are not charged 
with the duty of discharging their func- 
tion in a fair and just manner. The re- 
quirement of acting judicially in essence 
is nothing but a requirement to act just- 
ly and fairly and not arbitrarily or cap- 
riciously. The procedures which are con~ 
sidered inherent in the exercise of a 
judicial power are merely those which 
facilitate if not ensure a just and fair 
decision, In recent years the concept of 
quasi-judicial power has been undergoing 
a radical change, What was considered 
as an administrative power some years 
back is now being considered as a quasi- 
judicial power.” 

This Court pertinently drew attention to 
the basic concept of natural justice vis- 
a-vis administrative and quasi-judicial 
enquiries, and stated that any decision, 
whether executive, administrative or 
judicial or quasi-judicial, is no decision 
if it cannot be ‘just’, ie. an impartial 
and objective assessment of all the pros 
and ‘cons of a case, after due hearing of 
the parties concerned. 


` 41. In the light of these principles, 
we have to see whether the State Gov- 
ernment acted in breach of the rules of 
natural justice in passing the impugned 
orders. 


42. It is, however, strenuously diveed 
on behalf of the State Government that 
on a true construction of the two circu- 
lars in question, while it was incumbent 
on the Divisional Committees to give all 
officers and servants whose services were 
proposed to be determined on the ground 
of unsuitability, an opportunity of a per- 
sonal hearing, no such duty was cast on 
the State Government, We are unable to 
agree with this line of reasoning. The 
first circular dated January 11, 1967 was 
all -pervasive,-and it covered all cate- 
gories of officers and servants either pro-]. 
visionally absorbed under S. 577 (e) .or 
temporarily appointed under S. 577 (ee), 
irrespective of their salary. The Govern- 
ment policy was made quite clear in that 
circular, which we have :quoted earlier. 


43, At this stage, the functions of the - 
Divisional Committees were to be purely - 
récommendatory in nature, The Commit- 
tees had to make their selection of -offi- 
cers and servants suitable for absorption 


“after an interview ofall’: stich: officers 
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and servants, and forward their. re-zom%= 
mendations to the Government, for ‘ina~ 
lising action in the matter of final ab-« 
sorption under S, 112-A. The subsecuent 
circular dated January 31, 1967,. making 
a categorisation of the officers and ser- 
vants concerned, into two groups, re- 
serving the power of selection for final 
absorption to the State Selection Com~« 
mittee in case of all Centralised Services 
whose starting salary was Rs, 500 and 
more, and entrusting the function te the 
Divisional Committees in case of “hose 
whose starting salary was less than Ru- 
pees 500, was still subject to the Sov~ 
ernment policy already laid down. t is, 
therefore, not right to suggest that the 
State Govt. was absolved of the “duty 
to hear” the officers: and servants oi the 
erstwhile Municipal Boards and ether 
local authorities drawing Rs, 500 and 
above, ` 


44, All the officers and servants of 
the erstwhile Municipal Boards and 
other local authorities provisionally ab- 
sorbed under S. 577 (e) or temporarily 
appointed under S$. 577 (ee) were, there- 
fore, entitled to be heard in the matter 
of their final absorption under S, L.2-A 
read with Rule 6 (2) (iii), irrespetive 
of their salary, 


45. The requirements of a fair bear~ 
ing are fulfilled in the case of ' officers 
and servants of the erstwhile Munitipal 
Boards and other local authorities. draw- 
ing a salary of less than Rs. 500 bui not 
in the case of those drawing Rs, 500 or 
more, 


46. It is accepted before us that the 
appellant Ashfaq Hussain was callec for 
an interview by the Divisional Con-mit~ 
tee. The State Government in its return 
has placed material showing that he had 
a uniformly bad record and there -vere 
adverse entries in his character rolls for 
several years, It is not disputed that 
Ashfaq Hussain had been called fo: an 
interview by the Divisional Comm-ittee, 
We are not impressed by the submi. sion 
that the adverse remarks were not put 
to him when he appeared’ before the Di- 
visional Committee. It is clear fron- the 
two circulars of the State Government 
dated January 11, 1967 and February 23, 
1967 that in all cases in which the ser- 
vices of an officer or servant were t be 
determined on the ground of his unsuit- 
ability, they were to be given an oppor- 
tunity of personal interview by the Com- 
mittee. The whole purpose of the per- 
sonal interview. was that when. it was 
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proposed to declare such an official un~. 
suitable for absorption, the Committee 


-had to afford him an opportunity to ap- 


pear before it and clear up his position, 
Tt is reasonable to presume that when 
the appellant, Ashfaq Hussain, was call- 
ed for that purpose, the adverse re- 
marks in his character rolls must have 
been put to him. On an overall view of 
the record of service of Ashfaq Hussain, 


‘the Divisional Committee was not wrong 


in recommending to the Government to 
terminate his services, and the Govern« 
ment was within its rights in passing the 
impugned order of termination in re- 
gard to him. 


47. In the case of the appellant Mohd. 
Rashid Ahmed, it however appears from 
the return filed by the State Govern- 
ment that no such opportunity was af- 
forded to him before the State Govern- 
ment passed the impugned order dated 
July 18, 1967 terminating his services, 
It is evident, no doubt, from the return 
filed by the State Government that the 
services record of the appellant was be- 
fore the Government, on the basis 
whereof it was decided that he was un- 
suitable for being finally absorbed and 
also that the Secretary for Local Self- 
Government in his note of July 10, 1967 
recommended that he was not suitable 
for final absorption in the Centralised 
Services, but it is clear that the Minister 
for Local Self-Government before pass- 
ing the impugned order of termination 
dated July 11, 1967 did not give to the 
appellant an opportunity of a hearing. 
The order of termination of his services 
passed by the State Government, there- 


fore, suffers from a serious legal in- 
firmity. 
48. It was said, however, on behalf 


of the State Government that under Sec- 
tion 107 (1) of the Adhiniyam no ap- 
pointment to a post carrying an initial 
salary of not less than Rs. 500 per men- 
sem, could be made except after con- 
sultation with the Public Service Com- 
mission, and that the Commission did 
not find the appellant fit for appoint- 
ment as Executive Engineer, Municipal 
Corporation, Kanpur. It was also point- 
ed out that under S. 108 the appellant | 
could not hold the post beyond the 
period of one year. It was, therefore, 
urged that the State Government -was 
justified in terminating the services of 
the appellant as he could not be finally 
absorbed in the post of an Executive 


‘Engineer in the Centralised Services. It 
- was said that the post. had to be adver- 


302 S.C, 


lised for filling up the vacancy as re- 
quired under S. 107 of the Adhiniyam. 
We are afraid, the contention cannot be 
accepted. 


` 49. Under S, 112-A (1) of the Adhini- 
yam, the State Government having by 
J. P. Palika (Centralised) Services Rules, 
1966, constituted the Centralised Palika 
Services, the appellant Mohd. Rashid 
Ahmad, who was performing the duties 
and functions of the post of Executive 
Zngineer under S. 577 (ee), was entitled 
zo be considered, if found suitable, for 
absorption under S. 112-A (2), Admit- 
-edly the appellant was not heard in the 
matter of his final absorption, It is also 
rot in dispute that the procedure laid 
down in the U. P. Palika (Centralised) 
Services Rules, 1966, was not followed. 
if the appellant was at all found fit for 
absorption, it was for the State Govern- 
ment next to decide the suitable post on 
which he could be absorbed. The method 
of recruitment provided by Rule 20 had 
zo be followed. Evidently, this has not 
seen done. ive 


50. In view of the foregoing reasons, 
Zivil Appeal No, 1724 of 1969 succeeds 
and is allowed, while Civil Appeal No. 
.1732 of 1971 fails and is dismissed. There 
shall be no order as to costs. 

s Orders accordingly. 
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of 1964), S. 6 (2); General Clauses Act 


(1897), S. 6). 


A public servant was charged under 
S. 161, Penal Code read with’ S. 5. (2) 
and S. 5 (1) (d) of the Prevention of Cor- 
ruption Act. The Special Judge found 
that the assets of the accused during 
1955 to 1961: were disproportionate to 
the known ‘sources of his income, But as 
S. 5 (3) had been repealed by Act No. 40 
of 1964 on 18-12-1964 the accused was 
acquitted on ground that presumpt:on 
under S. 5 (3) was not available. Appeal 
was preferred by the State to the High 
Court. During pendency of the appz2al 
Act No. 16 of 1967 introducing S. 5 (1) 
(e) came into force. The High Court re- 
manded the case to be tried from the 
stage at which it was pending on 18-12 > 
1964. ‘ : 

Held, that in view of the provisions 
of the General Clauses Act the operation 
of all the provisions of the Prevention. 
of Corruption Act would continue in so 
far as the offences that were commitzed 
when S. 5 (3) was in force. The offenzes 
that were committed after the date of zhe ` 
repeal will not come under the provi= 
sions of S. 6 (b) of the General Clauses 
Act. S. 6 (c) also preserves all legal pro~ 
ceedings and consequences of such pro- 
ceedings as if the repealing Act had not 
been passed. In this view it is clear that 
whether Act 16 of 1967 had been brought 
into force on 20th June, 1967 or not she 
rule of evidence as incorporated in Sec- 
tion 5 (3) would be available regard-ng 
offences that were committed during che 
period before the repeal of S, 5 (3). 

(Para 6) 

Held further that Act 16 of 1967 is not 
an ex post facto legislation creating a | 
new offence retrospectively. The effect 
of the provisions of Act 16 of 1967 is 
that the old procedure is revived and 
no new procedure is given retrospective 
effect, The procedure given effect to is 
not of such a nature as to result in crea- 
tion of a new offence. The accused could 
not object to a procedure different from 
what obtained at the time of the ccm- 
mission of the offence. The- offence that 
was committed was when S. 5 (3) - was 
in force and by Act 16 of 1967 the pro- 
cedure is revived. It was not as if the 
procedure was brought into force for 
the first time. But in this case, what was 
done ‘was no more than reiterating the 
effect of S. 6 (1) of the General Clauses 
Act. (Para 7) 

Anno: AIR Comm, Const. of India (2nd 
Edn.), Art. 20 N. 3; AIR Manual (3rd 
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Edn.), General Clauses Act (1897), 3. 6 
N. 7; Prevention of Corruption Act (1947), 
S. 5 Notes 5, 5A and 7. 

(B) Constitution of India, Art. 20 (1) — 
Ex post facto legislation — Powe: to 
legislate retrospectively — Does not in- 
clude creation of new offence with re- 
trospective effect. . 

Art. 20 (1) deals with ex post facto 
laws though that expression has not keen 


used in the Article. Though a sovereign. 


legislature has power to legislate retro- 
spectively, creation of an offence foz an 
act which at the time of its commission 
was not an offence or imposition œ a 
penalty greater than that which was 
under the law provided violates Ar. 20 
(1), All that Art. 20 (1) prohibits is ex 
post facto laws and is designed to pre- 
vent a person being punished for an act 
or omission which was considered inno- 
cent when done. It only prohibits the 
conviction of a person or his being sub- 
jected to a penalty under ex post <acto 
laws. AIR 1953 SC 394.and (1870) 6 2BD 
1 and (1780 to 1806) 1 L Ed 648, Rel on. 
(Para 7) 
Anno: AIR Comm, Const. of India ‘2nd 
Edn.), Art. 20 N. 3, 
Cases Referred: Chronological Paras 
AIR 1964 SC 464: (1964) 4 SCR 530: 
(1964) 1 Cri LJ 310 . 6 
AIR 1961 SC 583: (1961) 2 SCR 971: 
(1961) 1 Cri LJ 730: 1961 All LJ 298 


AIR 1960 SC 7: 
Cri LJ 131 
AIR 1953 SC 394:1958 SCR 1188: 1953 
Cri LJ 1480- q 
AIR 1951 SC 128: (1951) 2 SCR 228: 52 
Cri LJ 860: 1951 All LJ (SC) 23 6 
{1870) 6 QBD 1: 22 LT 869, Paes v. 
Eyre 
(1780 to 1806) 3 Dall 386: 1 L Ed 648, 
Calder v. Bull 7 
M/s. R. K. Garg, V. J. Francis and 
D. K. Garg, Advocates, for Appellant; 
Mr. Soli J. Sorabji, Addl. Sol: Genl. "Mr. 
R. N. Sachthey, Advocate with him) for 
Respondent. 


KAILASAM, J.:—- These’ appeals are 
by special leave against the judgmert ‘of 
the High Court of Delhi in Criminal 
Appeal No. 78 of 1967 and Order dated 
lith January, 1974 in Cr, Misc. (S.2.A.) 
No. 80 of 1973.* 


2. - The appellant was charge-sheeted 
on 26th December, 1963 for an offence 
under Section 120-B, Indian Penal ‘Code, 
for entering into a criminal conspracy 


*Reportéed in 1974 Cri LJ 1363, ` 
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with one Sirajuddin and one Rahman to 
accept from’ them illegal gratification in 
the discharge of his official duties. > He 
was also charged with specific offences 
of accepting Rs. 6,000 and Rs. 4,000 from 
Sirajuddin and Rehman being offences 
punishable under Section 161, Indian 
Penal Code, read with Section 5 (2) and 
Section 5 (1) (d) of the Prevention of 
Corruption Act, 1947. He was also charg- 
ed for the offence punishable under Sec- 
tion 5 (2) read with Section 5 (1) (a) of 
the Prevention of Corruption Act, that 
in pursuance of the aforesaid conspiracy, 
he, during the period from 1955 to 1961 
habitually accepted illegal gratifications 
from the said two co-accused persons. 
The Special Judge who tried the case 
acquitted . the appellant by the 
order dated 19th January, 1967 holding 
that neither the charge of conspiracy 
nor any other charge against the accused 
was proved. But the Special Judge held 
that the assets of the appellant from 1st 
July, 1955 to 30th April, 1961 had ex- 
ceeded his income by Rs. 33,588.34 and 
they were disproportionate to the known 
sources of income of the petitioner. The 
learned Judge, however, found that as 
Section 5 (3) of the Act had been re- 
pealed on 18th December, 1964 and as 
specific instances of payment of bribe 
to the petitioner could not be proved 
the accused could not be held guilty 
of the charges. Aggrieved by the deci- 
sion, the State preferred an appeal to 
the Delhi High Court on lith April, 
1967. Pending the appeal before the 
High Court, Act No, 16 of 1967, came 
into force on 20th June, 1967 introduc- 
ing Section 5 (i) (e) in the Act, In the 
High Court the appellant challenged the 


7 ` vires of Act No. 16 of 1967 on the ground 


that revival of Section 5 (3) of the Act 
and making it applicable retrospectively 
was void and unconstitutional as it was 
in violation of Arts. 14 and 20 (1) of the 
Constitution. A Division Bench of the 
High Court of Delhi by its judgment 
dated 27th November, 1973 allowed the 
appeal upholding the validity of Act No. 
16 of 1967 and remanded the case to be 
tried from the stage at which it was 
pending on 18th December, 1964, Crimi- 
nal Appeal No. 274 of 1974 is against the 
order of the High Court remanding the 
case for fresh trial and Criminal Appeal 
No. 275 of 1974 is against the order of 
the High Court refusing to grant a cer- 
tificate of fitness for appeal to this Court. 


3. Mr, R. K. Garg, the learned coun- 
sel for the appellant, submitted that 
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since Section 5.(3) of the Prevention of 
Corruption Act, 1947 was repealed on 
18th December, 1964, the courts below 
cannot take into account the provisions 
of Section 5 (3) of the Act after the 
date of its repeal on 18th December, 1964, 
It was further submitted that Act No. 16 
of 1967 which gave retrospective opera 
tion to Section 5 (3)-of the Act is viola- 
tive of Arts. 14 and 20 (1) of the Con= 
stitution. In order to appreciate the. con- 
tention of the learned counsel for the 
appellant it is necessary to set out tha 
relevant provisions of the Act. 


‘4. Section 5 (1) of the Prevention (of 
Corruption) Act, 1947, Act 2° of 194%, 
states when a public servant is said to 
commit the offence of criminal miscon~ 
duct. The section before the Amendment 
Act No. 16 of 1967: consisted of four 
Cls. (a), (b), (c) and (d) The appellant 
was charged for an offence under Sec~ 
tion 5(1) (a) and S. 5 (1} (d) punishable 
under S. 5 (2) of the Act. Sec. 5 (1) (a); 
S. 5 (1) (d) and S. 5 (2) read ‘as folx 
lows :— 

“5. (1) A public servant is said to com~ 
mit the offence of criminal misconduct 
in the discharge of his duty— e 


(a) if he habitually accepts or obtains 
or agrees to accept or attempts to ob- 
tain from any person for himself or for 
any other person, any gratification (other 
than legal remuneration) as a motive or 
reward such as is mentioned in Sec, 161 
of the Indian Penal Code 

(b) to (ce) x x x x 
_ (a) If he, by corrupt or illegal means 
or by otherwise abusing his position as 
public servant, obtains for himself or 
for any other person any valuable 
thing or pecuniary advantage. 

5. (2) Any public servant who com= 
mits criminal misconduct in the dis« 
, Charge of his duty shall be punishable 
with imprisonment for a term which 
shall not be less than one year but 
which may extend to seven years and 
shal] also be liable to fine : 

Provided that the Court may, for any 
special reasons recorded in writing, im< 
pose a sentence of imprisonment of less 
than one year.” . 

5. Section 5 (2) provides for 
“punishment of any public servant who 
commits criminal misconduct as specified 


in Cls. (a) and (d) of S. 5 (1), Sec. 5 (3) . 


prescribed a rule of evidence which runs 
as follows :— ` 

. “5. (3) In any trial of -an offenc@ 
punishable under sub-sec, (2), the fact 


tha. 
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that the accused person or - any other. 
person on his behalf is in possession, for 
Which the accused person cannot satis- 
factorily account, of pecuniary resources 
or property disproportionate to his 
known sources of income may be prov- 
ed, and on such proof the Court shall 
presume, unless the contrary is proved, 
that the accused person is guilty of. cri- 
minal miscoriduct in the discharge of his 
official duty and his conviction therefor 
shall not be invalid by reason only that 
it is based solely on such presumption.” 
Section § (3) was repealed on 18th Dec, 
1964 by Act 40 of 1964, The Act also 
introduced a new section, Sec. 5 (1) (e) 
which reads as follows :—- 

“(e) if he or any person on his behalf 
is in possession or has at any time dur- 
ing the period of his office, been in pos- 
session for which the public servant càn- 
not satisfactorily account, of pecuniary 
resources or property disproportionate to 
his known sources of income.” 

Thus on the date when the Special Judge 
pronounced his order on 19th January, 
1967 S. 5 (3). was not in existence and 
the Special Judge acquitted the appel- 
lant on the ground that the presump- 
tion under §. 5 (3) was not available for 
the ‘prosecution on that date. Subsequ- 
ently on 28th June, 1967 Act No. 16 of 
1967 came into force. Section 2 of the 
Act provided as follows :— 

, “2. Amendment of Anti-Corruption 


. Law in relation to certain pending trials. 


(1) Notwithstanding-— 

(a) the substitution of new provision 
for sub-sec. (3) of S. 5 of the Prevention 
of Corruption Act, 1947 (hereinafter re- 
ferred to as the 1947 Act), by Sec. 6 (2) 
(c) of the Anti-Corruption Laws (Amend- 
ment) Act, 1964 (hereinafter referred to 
as the 1964 Act); and 


(b) any judgment or order of any 
court, the said sub-sec. (3) as it stood 
immediately before the commencement 
of the 1964 Act shall apply and shall be 
deemed always to have applied to and 
in relation to trial of offences punishable 
under sub-sec, (2) of Sec. 5 of the 1947 
Act pending before any court immediate- 
ly before such commencement as if no 
such new provisions had been substitut- 
ed for the said sub-sec. (3); 


(2) The accused person in any trial to 
and in relation to which sub-section (1) 
applies may, at the earliest opportunity 
available to him after the commence- 
ment of this Act, demand that the trial 
of the offence should preceed from the 
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stage at which it was immediately be- 
fore the commencement of the 1964 Act 
and on any such demand being mede 
the court shall proceed with the trial 
from that stage, 

(3) For the removal of doubt it is 
hereby provided that any court— - 

G) before which an appeal or aprplix- 
cation for revision against any judgment 
or order or sentence passed or made in 
any trial to which sub-sec, (1) applies. is 
pending immediately before the ccm~ 
mencement of this Act, or 

(ii) before which an appeal or applica- 
tion for revision against any judgment, 
order or sentence passed or made before 
the commencement of this Act in ny 
such trial, is filed after such commere~ 
ment shall remand the case for trial 
in conformity with the provisions of {ais 
section,” 


The contention of the learned course! 
for the appellant is that Act No. 16 of 
1967 is an ex-post facto legislation creat- 
ing a new offence retrospectively, 


6. We will first consider the effect of 
repeal of Section 5 (3) of the Preven- 
tion of Corruption Act, Act 2 of 1£47, 
The nature of Section 5 (3) has bzen 
considered by this Court. in several de- 
cisions, In Sajjan Singh v. State of 
Punjab, (1964) 4 SCR 630: (AIR 1964 
SC 464) this Court referring to ‘the 
sub-section held that the sub-section 
provided an additional mode of proving 
an offence punishable under sub-s. 5 (2) 
for which an accused person is beng 
tried, This Court negatived the conten~ 
tion that S, 5 (3) created a new kind of 
offence of criminal misconduct by a pub- 
lic servant in the discharge of his offi- 
cial duty. It held that the section 
merely prescribed a rule of evidence 
for the purpose of proving the offence of 
criminal misconduct as defined in £2c- 
tion 5 (1) for which an accused’ person 
is already on trial. The court follovred 
the view held by this Court in C, S. D, 
Swamy v. The State (1960) 1 SCR 451: 
(AIR 1960 SC 7) and in Surajpal Sirgh 
v. State of U. P. (1961) 2 SCR 971: (AIR 
1961 SC 583). The question that arises 
is what is the effect of repeal of ‘he 
provision under S. 5 (3). By Act 40 of 
1964 S. 5 (3) was repealed prospectively, 
The statute does not say that the sec 
tion shall be deemed not to have been 
in force at all. Mr, R. K. Garg tha 
learned counsel for the appellant rely~ 
ing on the dissenting judgment of Fazal. 
Ali J. in Keshavan Madhava Menon. v. 
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The State of Bombay, (1951) 2 SCR 228: 
(AIR 1951 SC 128) submitted that the 
effect of a repeal will be that it should 
bè construed as the Act not having 
been in existence at all, The view of 
Tindal C, J, that a repeal of the statute 
obliterated it completely from the re- 
cords of Parliament as. if it had never 
been passed was followed by Fazal Ali 
J. Mahajan J. speaking for the majority 
disagreed with the view holding that 
“It would be more consonant with 
reason -and justice to say that the 
law existed and was good at the tims 
when it was passed but that since tha 
date of its repeal it has no longer any 
effect whatsoever.” The view taken by 
the Chief Justice Tindal was abrogated 
by the enactment of the Interpretation 
Act, 1889, Section 32 of the Interpre- 
tation Act deals with the effect of rev 
pealing an Act after August 30, 1889, 
“Such repealing Acts are, unless con- 
trary intention appears, not to affect 
the previous operation of any enactment 
so repealed or anything duly done or 
suffered under any enactment so repeal- 
ed or affect any right, privilege, obliga- 
tion or liability acquired, accrued, or 
incurred under any enactment so repeal 
ed; or affect any penalty, forfeiture, or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed; or affect any investigation, 
legal proceeding, or remedy in respect 
of any such right, privilege, obligation, 
liability, penalty, forfeiture, or punish- 
ment as aforesaid”, (Maxwell on the 
Interpretation of Statutes, 12th Ed., page 
17). In India the General Clauses Act, 
1897, contains similar provisions as in 
the Interpretation Act, 1889, Sec. 6 of 
the General Clauses Act runs as fol- 
lows :— 


“8, Where this Act, or any Central 
Act or Regulation made after the com- 
mencement of this Act, repeals any 
enactment hitherto made or hereafter to 
be made, then, unless a different inten- 
tion appears, the repeal shall not— 

(a) revive anything not in force or 
existing at the time at which the repeal 
takes effect; or 

(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder; or 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repeal- 
ed; or 

(d): affect any penalty, forfeiture or 
punishment incurred in respect of any 
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offence committed against any enactment 
so repealed; or 


(e) affect any investigation, lega] pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, pe- 
nalty, forfeiture of punishment as afore- 
said; 


and any such investigation, legal 
ceeding or remedy may be ‘instituted. 
continued or enforced, and? any suck 
penalty, forfeiture or punishment may 
be imposed as if the repealing Act , or 
Regulation had not been passed.” 3 


Section 6 provides that the repeal shall 
not affect the previous operation of any 
enactment so repealed unless a differ- 
ent intention appears. The operation of 
all the provisions of the Prevention ` of 
Corruption Act would continue in so 
far as the offences that were committed 
when S. 5 (3) was in force. The offences 
that were committed after the date of 
the repeal will not come under ‘the pro- 
visions of S, 6 (b) of the General Clauses 
Act. Section 6 (c) also preserves all le- 
gal proceedings and consequences of such 
proceedings as if the repealing. Act had 
not been passed, In this. view ‘it is 
clear that whether Act 16 of 1967 had 
been brought into force on 20th June; 
1967 or not the rule of evidence as in- 


pro- 


corporated in S. 5 (3) would be available © 


regarding offences that were committed 
during the period before the repeal of 
S. 5 (3). 


7. Mr. R. K. Garg. the learned coun- 
. se] submitted that the provisions of Act 
16 of 1967 by virtue of which the ` rule 
of evidence enacted in S., 5 (3) is deem- 
ed to have always been in existence is 
violative of Art. 20 (1) of the Constitu- 
tion. Article 20 (1) of the Constitution 
is as follows :— 


“No person shall be convicted of any 
offence except for violation of a law in 
force at the time of the commission of 
the act charged as an offence, nor he 
subjected -to a penalty. greater than that 
which might have been inflicted’ under 
the law in force:at the time of the com- 
mission of the offenċe:” 

Article 20 (1) deals with ex post facte 
laws though that expression’ has not 
been used in the Article. Usually, a law 
prescribes a rule of conduct by whick 
persons ought to. be governėd in respect 
of their civil rights. Certain penalties 
are also imposed under the criminal law 
for breach of any law. Though a sov- 
ereign legislature has power to legislate 
retrospectively création of an : offence 
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for an act which at the time of its com-) | 
mission was not an offence or imposition’ 
of a penalty greater than that which 
was under the law provided. violates 
Art. 20 (1). In the well known casa of 
Phillips v. Eyre (1870) 6 QBD 1 at pp. 23 
and 25 and also in the American cas2 of 
Calder v. Bull (1780 to 1806) 3 Dall 386: 
1 L ed 648 at.p. 649 the principle un- 
derlying the provision has been fully 
discussed, All that Art. .20 (1) proh:bits 
is ex post facto laws and is designed to 
prevent a person being punished for an 
act or omission which was considered in~ 
nocent when done. It only prohibits the 
conviction of a person or his being’ sub~ 
jected to a penalty under ex post facto 


laws. In Rao Shiv Bahadur ‘Singh v. 
State of Vindhya Pradesh, 1953. SCR 
1188 : (AIR 1953 SC 394) the | Court 


pointed out that “what is prohibited un- 
der Art. 20 (1) is only conviction or sen- 
tence under an ex post facto law and 
not the trial thereof. Such trial under 
a procedure different from what obtain- 
ed at the time of the commission of the 
offence or by a court different from 
that which had competence at the time 
cannot ipso facto be held to be uncon- 
stitutional: A~person accused of thè 
commission of an offence has no furda- 
mental right to-trial by a particular 
court or bya particular ‘procedure, - ex~ 
cept in so far as any constitutional ob- 


jection by way of discrimination or the 


violation of any other fundamental 
right may be involved,” Thus the appel- 
lant cannot object to a procedure: differ- 
ent from what obtained at the time of 
the commission of the offence, The of- 
fence that was committed was when 
Section 5 (3) was in force and by ` Act 
16 of 1967 the procedure is revived, It 
is not as if the procedure is brought 
into force for the first time. “Where an 
Act is repealed and the repealing enact- 
ment is then repealed by another, which 
manifests no intention that the original 
Act shall continue repealed, the com- 
mon law rule‘was that the répeal of the 
second Act revived the first ab initio.” 
(Maxwell on the Interpretation of Sta- 
tutes, 12th Edn.. p. 19). There can be no. 
objection in law to the revival of the 
procedure which was in force at tha 
time when the offence was . committed, 
The effect of thé amendment is that sub- 
sec. (3) of S. 5 as it stood’ before the 
commencement of 1964 Act shall apply 
and shall be deemed to have always ap- 
plied in relation to. trial of offence. It may 


be if by this deeming provision a new 
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offence was created then the prohibition 
‘under Art. 20 (1) may come into opera- 
tion. But in this case, as already point- 
ed out, what is done is no more than 
reiterating the effect of S. 6 (1) ES. 6 (a)?] 
of the General Clauses Act. Mr. 
Garg, the learned counsel, submitted 
that by amending procedure “drastically 
and giving it retrospective effect a 
new offence may be created  retrospec- 
tively, It was contended that by shift- 
ing the burden of proof as provided for 


in S. 5 (3) of the Prevention of Cor-- 
ruption Act, 1947, a new offence is 
created, It is unnecessary for us to 
consider the larger question as to 


whether in certain circumstances giving 
retrospective effect to the procedure 
may amount to creation of an offerce 
retrospectively. In the present case the 
old procedure is revived and no new pro- 
cedure is given retrospective effect. The 
Iprocedure given effect to is not of such 
'a nature as to result in creation of 
a new offence, 


8. In the result all the contenticns 
raised by the learned counsel for the 
appellant. fail and these appeals are 
dismissed, 


1 


Appeals dismissed, 
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(From: 1977 Tax LR 828 (Cal)) 
i P. N. BHAGWATI, 
V. D. TULZAPURKAR 
AND R. S. PATHAK, JJ. 
Gestetner Duplicators Pvt. Ltd, Ap- 
pellant v. The Commissioner of Income 
Tax, West Bengal, Respondent. 


Civil Appeals Nos, 565-570 of 1978, D/- 
14-12-1978, 


(A) Words and Phrases — ‘Salary’ 
and ‘Wages’ —— Meanings of — No sub- 
stantial difference between two. 


Conceptually -there is no difference be- 
Eween salary and wages both being a re- 
compense for work done or services 
rendered, though ordinarily the former 
expression is used in connection with 
services of non-manual type while the 
fatter is used in connection with manual 
services. This compensation to the la- 
bourer or artisan could be a specified 
sum for a given time of service or a fix- 
ed sum for a specified work ie. payment 
made by the job, the commonest ex- 
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ample of the latter category being `a 
piece-rated worker, In other words, the 
expression ‘wages’ does not imply that 
the compensation is to be determined 
solely upon the basis of time spent in 
service; it may be determined by the 
work done, it could be estimated in 
either way. If conceptually salary and 
wages mean one and the same thing 
then salary could take the form of pay- 
ment by reference to the time factor or 
by the job done. In fact, in the case 
of salary the recompense could be de- 
termined wholly on the basis of time 
spent on service or wholly by the work 
done or partly by the time spent in — 
service and partly by the work done. 
In other words, whatever be the basis 
on which such recompense is determined 
it would all be salary. AIR 1964 SC 980 
Rel. on. (Para 8) 

(B) Income-tax Act (43: of 1961), Sec-- 
tion 36 (1) (iv) and Sch. IV Part A Rules 
2 (h) and 4 (b) and (c) — Salary — 
Commission paid to salesman under 
contract of service in. addition to his pay 
is salary within R. 2 (h) and is deducti- 
ble under S. 36 (1) (iv) read with Rule 
4 (b) and (c). 1977 Tax LR 828 (Cal), 
Reversed 

The definition of “salary’ in Rule 2 (h} 
includes dearness allowance if the terms 
of employment so provide and excludes 
all other allowances and perquisites. 
Though the definition itself does not È 
terms exclude commission as such, 
may in certain | circumstances beget 
salary. AIR 1963 All 451, Rel, on. 


Thus, if under the terms of the con- 
tract of employment remuneration or 
recompense for the services rendered by 
the employees is determined at a fixed 
percentage of turnover achieved by him 
then such remuneration or recompense 
will partake of the character of salary, 
the percentage basis being the measure 
of the -salary and therefore such re- 
muneration or recompense must fall 
within the expression ‘salary’ as defined 
in R. 2 (h) of Part A of the Fourth 
Schedule to the Act. _ 

Where under the contract of employ- 
ment the assessee had been paying to 
its salesmen, in addition to the fixed 
monthly salary, commission at a fixed 
percentage of the turnover achieved by 
each salesman, the rate ‘of percentage 
varying according to the class of arti- 
cle sold and the category to which each 
salesman belonged. 

Held that the commission paid. by the 
assessee to its salesmen would clearly 
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fall within the expression ‘salary’ -as 
defined in R. 2 (h) of Part A of the 
Fourth Schedule to the Act and as such 
the three sums of Bl ees 95,421/-, 
Rs. 1,00,564/~ and Rs. 1,17,969/-  repre< 
senting proportionate contributions ap“ 
pertaining to the commission paid A 
the assessee to its salesmen would be 
deductible under S. 36 (1) (fv) of the 
Act, 1977 Tax LR 828 (Cal) Reversed, 
(Paras 9, 11) 
The Circular dated January 16, 1941 
issued by the Central Board of Revenua 
cannot, affect the. question of deduc- 
tibility, for, if the commission paid by 
the assessee to its salesmen is covered 
by the expression ‘salary’ on its true 
construction, the Board’s view or in- 
structions cannot detract from the legal 
position arising on such proper construc- 
tion, In any case, by the said Cir- 
-cular what the Board wants to keep out 
of the term ‘salary’ are payments by 
way of commissions which do not par- 
take of the character of salary. 
(Para 10) 


Further held that the Provident Fund 
maintained by the assessee satisfied tho 
condition laid down in Rule 4 (c) of 
Part A of the Fourth Schedule. (Para 12) 

Dicta: It would be conducive to judi- 
cial discipline and the maintaining 
certainty and uniformity in administer- 
ing the law that the taxing authorities 
should proceed on the basis that the re~ 
cognition granted and available for any 
particular assessment: year implies that 
the Provident Fund satisfies all the con- 
ditions under R. 4 of Part A of tha 
Fourth Schedule to the Act and not sit 
in judgment over it. Hence until tha 
Commissioner acting under the powers 
reserved to him under R. 3 withdraws 
such recognition the -taxing authority 
must proceed on the basis that the Pro- 
vident Fund has satisfied’ all the. re- 
quisite ‘conditions for its recognition for 


that year, any other course ~ is bound 
to result in’ chaos and uncertainty 
which has to be avoided. (Para 12) 


Anno : AIR Manual Grd Edn.), I. T. 
Act, S. 36 N. 4. 
Cases Referred : 
AIR 1964 SC 980 
AIR. 1963 SC 1474 
AIR 1963 All 451 : 
uea 51 LJ QB 417: 


Chronological Paras 
3 


3, 4, 19 
47 ITR 680 4,-9 
48 LT 534, Gordon 


Jennings 
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tion v. Thompson _8 


Dr.: Devi Pal Sr. Advocate (Mr... D.. N. 


Gupta, Advocate with him), for: Appel- 


vy, L-T, Commr, W. B. A.L R. 


Tant; Mr. S: T. Desai, Sr. Advocate (Mr. 
D. B.. Ahuja and Miss .A. Subhashini, 
Advocates with him), for Respondent. 


TULZAPURKAR, J.:— These appeals, 
by certificates are directed against the 
common judgment and order rendered 
by the Calcutta High Court on Feb, 8,- 
1977 in Income Tax Reference No. 156 
of 1969 and Income Tax References 
Nos, 398, 399 and 400 of 1969,* whereby 
the assessee’s claim for deduction under 
S. 36 (1) (iv) of the Indian Income-tax 
Act, 1961 (hereinafter referred to as 
‘the Act’) in respect of three sums of 
Rs, 95,421/-, Rs. 1,00,564/- and Rupees 
1,17, 969/- out of the total contributions 
made by the assessee to a recognised 
Provident Fund for the assessment years 
1962-63, 1963-64 and 1964-65 respectively 
was disallowed and the principal ques- 
tion raised in these appeals. is whether 
the expression “salary” as defined in 
Rule 2 (h) in Part A of the Fourth 
Schedule to the Act includes “commis~ 
sion” paid by the assessee to its sales- 
men in terms of their contracts of em- 
ployment? 


2. The assessée is a private limited 
company and carries on the business of ' 
manufacture and sale of duplicating ma- 
chines and accessories. It has in its 
regular employment three categories of 
salesmen — machine salesmen, mixed 
salesmen and ` supply salesmen. As a 
term’ of the contract of employment be- 
tween the assessee and the salesmen of 
the aforesaid categories, the assessee, be- 
sides paying a fixed monthly salary also 
‘paid commission to them at fixed’ per- 
centage of turnover achieved “by each 
salesman, the rate of percentage varying 
according to the class of article sold and 
the category to which the salesman be- 
longed, The assessee maintained a re- 
gular Provident Fund for its employees 
which was recognised by the Commr. of 
Income-tax some time in 1937 and the 
said recognition continued and was in 
force during the relevant years in: ques- 
tion. In the previous years ending 31st 
December 1961, 31st December, 1962 and 
Z3lst December 1963 relevant to the as- 
sessment years 1962-63, 1963-64 and 
1964-65 the assessee made contributions, 
out of its own moneys, to the individual 
accounts of these salesmen in the said 
Provident Fund on the basis of salary 
and commission paid to them and claim- 
ed such contributions as allowable de- 
ductions under S. 36 (1) (iv) of the Act. 
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and in that -behalf reliance was placed 
by the assessee upon Rule 2 of the as- 
sessee-company’s Recognised Provident 
Fund Scheme Rules under which “salary” 
meant not only the fixed monthly salary 
but also the commission and dearness 
allowance as might be paid by the com~ 
pany to its employees, Out of such 
total contributions the Income-tax Di- 
cer disallowed the sums of Runees 
95,421/-, Rs, 1,00,564/- and Rs, 1,17,¢33/+ 
on the ground that these amounts ner- 
tained to the commission paid by tha 
assessee to its salesmen for the three 
years respectively and that under Fula 
2 (h) of Part A of the Fourth Scheiule 
to the Act, which was applicable, the 
expression “salary” did not include such 
commission, Three appeals, for the 
aforesaid three years, filed by the as= 
sessee were heard by two different Ap- 
pellate Assistant Commissioners ons of 
whom rejected the appeal for the as- 
sessment year 1962-63 in view of Rule 
2 (h) of Part A of the Fourth Schedule 
to the Act but the other Appellate As- 
sistant Commissioner allowed the appeals 
for the assessment years 1963-64 and 
1964-65 by accepting the assessee’s zon~ 
tention, The assessee as also the Re~ 
venue preferred appeals to the Aprel 
late Tribunal. On the one hand, ray- 
ing upon the dictionary meaning of the 
expression “salary” as given in tha 
Shorter Oxford Dictionary and Stroud’s 
Judicial Dictionary and upon the manner 
in which the term was defined in R. 2 
of the assessee’s Recognised Provid=nt 
Fund Scheme Rules, it was contendei on 
behalf of the assessee that the commis- 
sion of the nature paid by it to its 
salesmen was nothing but a compasite 
part of the salary itself, the same kaing 
determinable as per the terms of tha 
contract and as such the contribu-ions 
on the basis of such commission made 
by the assessee to the Provident Fund 
were deductible under S. 36 (1) (iv) of 
the Act; it was further contended that 
since these payments were being ad-nit- 
tedly made to a Provident Fund rezog- 
nised by the Commissioner of Incame~ 
tax, which recognition was in force dur- 
ing the relevant years, the Taxing Au- 
thorities could not disallow the deduc- 
tion claimed by the assessee, and the 
view taken by the Appellate Assistant 
Commissioner in respect of. assessment 
years 1963-64 and 1964-65 was canvass- 
ed for. acceptance, On the other hand, 
the Revenue contended before the Tri- 
_ bunal that the definition of the expres-. 
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sion “salary” as given in R. 2 (h) of 
Part A of the Fourth Schedule to the 
Act which applied to the recognised Pro- 
dent Fund governed the matter and 
since that definition excluded all other 
allowances and. perquisites the commis- 
sion paid by the assessee to its’ sales- 
men, -which was nothing but some sort 
of allowance, could not be regarded as 
salary and, on that basis the Tribunal 
was pressed to ‘accept the contrary 
view taken by the Appellate Assistant 
Commissioner for the assessment year 
1962-63, The Tribunal on a considera- 
tion of the rival submissions held that 
the commission paid by the assessee to 
various classes of salesmen was a part 
of the contractual obligation and as such 
was part of the salary of the employees 
and contributions made on that basis 
were liable to be deducted under Sec- 
tion 36 (1) (iv) of the Act, It also took 
the view that since the Provident Fund 
maintained by the assessee was a recog- 
nised Fund and since it fulfilled the 
condition laid down in R, 4 (c) of PartA 
of the Fourth Schedule to the Act the 
contributions by the employer to the 
same would be entitled to deduction un- 
der the said provision. In this view of 
the matter the Tribunal by its order 
dated June 12, 1968 allowed the asses- 
see's appeal and dismissed the appeals 
of the Department, ` -~ 


3. At the instance of the Revenue 
the following two questions were refer- 
red°to the High Court for its opinion : 

“(1) Whether, on the facts and in the 
circumstances of the case, the sums of 
Rs. 95,421/-, Rs. 1,00,564/- and Rupees 
1;17,969/- disallowed by the Income-tax 
Officer out of the total contributions 
made by the assessee towards the provi- 
dent fund were allowable under Sec, 36 
(1) (iv) of the Income-tax Act, 1961 for 
the assessment years 1962-63, 1963-64 
and 1964-65 respectively? 


(2) Whether, on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that the provident 
fund maintained by the assessee satisfied 
the condition laid down in R, 4 (c) of 
the Fourth Schedule, Part ‘A’ of the 
Income-tax Act, 1961?” 


The former question was the subject- 
matter of Income-tax, Reference No. 156 
of 1969 made under S, 256 (1) of the 
Act while the latter was the subject- 
matter of Income-~tax References Nos, 
388, 399 and 400 of 1969 made. under 
S..256 (2) of the Act. These References. 
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were heard together and disposed of by 
the High Court by a common judgment 
and order dated Feb. 8, 1977, Rejecting 
the contentions urged on behalf of the 
assessee the High Court answered both 
the questions in the negative and in fa- 
vour of the Revenue, In doing so the 
High Court principally relied upon (a) 
Rule 2 (h) of Part A of the Fourth 
Schedule to the Act where the expres~ 
sion “salary” has been defined as inclu« 
sive of dearness allowance but exclusive 
2f all other allowances and perquisites, 
[b) Circular No. 6 dated Jan. 15, 1941 
-ssued by the Central Board of Revenue 
ander the Indian Income-tax Act, 1922 
but which has been continued under 
Bec, 297 (k) of the Act, which provided 
chat unless commission and bonuses are 
xed periodical payments not dependent 
m a contingency, they are not covered 
dy the term “salary” as used in Chap- 
ser IXA of the Act (1922 Act) and (c) 
abservations of this Court in Bridge & 
Roofs Co. Ltd. v. Union of India, AIR 
7963 SC 1474 at page 1477 to the effect 
-hat “commission and other similar als 
Sowances are excluded from the defini« 
fion of “basic wages” under the Provi« 
dent Funds Act, 1952 because it was not 
a universal rule that each and _ every 
establishment must pay commission to 
žs employees.” The High Court fur- 
ther held that the Circular No. 80 dated 
Uarch 4, 1972 on which reliance was 
laced by the assessee and which stated 
that “if the terms and conditions of ser~ 
~ice are such that commission is paid 
pot as a bounty or benefit but is paid 
¿s a part and parcel of the remunera~ 
fon for services rendered by the em- 
tloyee such payment may partake of 
fhe nature of salary rather than as a 
kenefit or perquisite’ could not be 
evailed of because the same was not in 
¿existence during the relevant years and 


gurther it had been issued under Sec- 
fion 40 (c) (iii) of the Act and would 
not apply to S. 36 (1) (iv). The High 


Court also held that the ordinary mean- 
ing of “salary” was a fixed monthly 


payment while “commission” was not 
cuch payment and, therefore, it could 
rot be included within the scope and 


ambit of the term “salary”, the mean- 
ing of which could not be extended by 
the assessee company by defining it in 
z particular manner in its Provident 
Tund Scheme Rules for the purposes of 
recognition of its Fund and deductibility. 
as well. The High Courts view on 
both the questions is challenged by the 
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assessee in the instant appeals preferred 
on the strength of the certificate grant- 
ed by that Court under S.. 261 of the 
Act. 


4. Counsel for the assessee raised a 
two-fold contention in support of the 
appeals. In the first place he contend- 
ed that once recognition was granted by 
the Commissioner of Income-tax to the 
Provident Fund maintained by the as- 
sessee under the relevant rules and 
such recognition was in force during the 
relevant assessment years, the Taxing 
Authorities could not disallow the de« 
ductions claimed by interpreting the ax- 
pression “salary” in R. 2 (h) of Part A 
of the Fourth Schedule to the Act so as 
to exclude the “commission” that was 
paid by the assessee to its salesmen, for, 
by doing so the Taxing Authorities 
would he sitting in judgment over the 
recognition granted and allowed to be 
retained by the Commissioner of Income- 
tax to the assessee. It was pointed: out 
that R. 4 of Part A of the Fourth Sche- 
dule to the Act set out the conditions, 
particularly, the one contained in cl. (o) 
of the said rule that were required to 
be satisfied before recognition could be 
granted and in the instant case the 
Commissioner after having been satisfied 
that the said conditions had been fulfill- 
ed had granted recognition to the Pro~ 
vident Fund maintained by the assessee. 
In particular, counsel placed reliance 
upon the correspondence which tcok 
place between the assessee and the Com- 
missioner of Income®-tax, West Bengal, 
during the course of which, the Commis- 
sioner had by his letter dated Sept. 9, 
1937 required the assessee to inform him 
of the basis on which the commision 
payable to the salesmen participating in 
the fund was computed with a view to 
seeing whether the commission would be 
includible in the definition of “salary” 
for purposes of Chapter ITXA of the 1922 
Act and the assessee had by its reply 
dated September 11, 1937 stated that 
the commission was the monthly amount 
payable to the salesmen in accordance 
with their written contract and was 
based on a fixed term of rate and that it 
was after such correspondence that re- 
cognition was granted to the Provident 
Fund of the assessee and that the said 
recognition had continued and was in 
operation during the relevant assessment 
years, He, therefore, urged that it was 


not openi to the Taxing Authorities to 
reach a conclusion that the Provident 
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Fund of the assessee did not satisfy the 
condition laid down in Rule 4 (c) of 
Part A of the Fourth Schedule to the 
Act during the relevant years nor was 
it open to them to disallow the deduc- 


tions claimed under S. 36 (1) (iv) of the . 


Act by interpreting the ‘expression 
“salary” in R. 2(h) in Part A of the 
Fourth Schedule to the Act as being ex- 
clusive of the commission of the nature 
and kind paid by the assessee to its 
salesmen. Secondly counsel contended 
that on a true and proper construction 
‘of the expression “salary” occurring in 
the said Rule 2 (h) the commission of 
the nature and type paid by the asses- 
see to its salesmen under the terms of 
_ their contract of employment would be 


included or covered by that expression, © 


According to him, commission iñ busi- 
ness practice covered various kinds of 
‘payments made under different circum- 
stances and in the cases where a ser- 
vant was employed by a businessman 
and as a condition of his employment it 
was agreed that he would be paid for 
his services at a fixed rate of percentage 
over the turnover it was 
such commission payable to the emplo- 
yee will partake of the character of 
- “salary” received by him for his ser- 
vices- the percentage basis .being the 


meastre of the salary; in other words, | 


according to him, there was no differ- 
ence between the concept of salary and 
the concept of commission if the latter 
was of the aforesaid nature or kind and 
as such the expression salary in Rule 
2 (h) ‘would include such commission. 
In this behalf he relied upon a decision 
of the Allahabad High Court in the 
ease of Raja Ram Kumar Bhargava | v.. 
Commr. of Income-tax, U, P., 47 -ITR 
680 at p..689 :.(AIR_ 1963 All 451 
page 453)... He urged that the décision 
of this Court: in Bridge & Roofs Co. Ltd. 
v. Union of India (AIR 1963 SC 1474) 
(supra) on which the High Court has 
relied was inapplicable since it was a 
case under the Provident Funds Act, 1952 
‘and this Court was required to cón- 
strue the term ‘basic wages’ 
in that Act and in that context it - ob- 
served that that term-did not include 
any bonus, commission or ‘other similar 
“allowances. ‘He, therefore, _urged that 
the Tribunal” was right in allowing the 
deductions claimed by the assessee un- 
‘der’ S. 36 (1) Gv) of the. Act, s 


5e “On the:, other ` hand, counsel “for 
‘the Revenue contended . that notwith- 
standing the recognition accorded to the 
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-the taxing authorities for the 


clear that 


~at - 


appearing . 
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assessee’s Provident Fund by the Com- 
missioner of Income-tax the assessee 
had to.satisfty the taxing authorities 
every year that the’ Provident Fund, 
maintained by it satisfied the conditions 
of R. 4, particularly, the one contained 
in Rule 4 (c) of Part A of the Fourth 
Schedule to the Act and if for any par- 
ticular assessment year the assessee’s 

Provident Fund failed to satisfy the 
condition in Rule 4 (c) of Part A of the 
‘Fourth Schedule to the Act the asses- 
see could not claim deduction under 
S. 36 (1) (iv) of the Act in respect. of 
such portion of the contribution made by 
it to the Fund as was in breach of the 
said condition. Secondly, he urged that 
by relying upon the fact of recognition 
obtained -by it and the further fact that 
such recognition had remained in force . 
during the relevant assessment years the 
assessee could not by-pass the real ques- 
tion that arose for determination before 
relevant 
assessment years, namely, whether the 
expression ‘salary’ as defined in R. 2 (h) 
of Part A of the Fourth Schedule to the 
Act included or excluded commission 
paid by the assessee to its salesmen and 
he urgéd that ‘the définition of the ex- 
pression: ‘salary’ as given in the said 
R. 2 (h) clearly showed that the ‘salary’ 
did not include commission, for accord- 
ing to ‘him, the definition merely includ- 
ed dearness allowance and excluded all 
other allowances and perquisites and 
commission payable by the assessee 
to its salesmen . was nothing ~but 
an allowance paid without reference 
to any time factor which is associated 
with salary or wages.as an important 
concomitant thereof. :. In this behalf re- 
liance was.also-placed by him upon the 
‘Circular No, 6 dated January 16, 1941 
issued ‘by’ the Central Board of Revenue 


-under the 1922 Act and continued under 


S. 297 (k) of the 1961 Act wherein on 
the question whether the term | ‘salary’ 
as used in ‘Chap. IXA (of the old Act) 
included . commissions and bonuses paid - 
to the“ employees, the Board expressed 
its view that “unless ‘commissions and 
bonuses: are fixed . periodical payments 
not dependent on a contingency they are 
not covered by the- term ‘salary’ as 
used in Chap. IXA of the Act.” Coun- 
sel: further: contended’ that in the mat- 
ter: of deductions -claimable in respect 
of contributions to the Provident Fund 
thé: position of the ‘employer could -not 
be, different from that.of- the employee ; 
and- in.regard.to employee's contribution: .` 
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the condition required to be satisfied in 
Rule 4 (b) was to the effect that the 
contribution of an employee in any year 
Shall be a definite proportion of his 
‘salary’ for that year and shall be de- 
ducted by the employer from the em~ 
ployee’s ‘salary’ in that proportion at 
zach periodical payment of such salary 
in that year, and credited to the em- 
ployee’s individual account in the Fund 
and under S, 80C read with Rule 7 of 
Part A of the Fourth Schedule to the 
Act the employee is entitled to a deduc- 
tion in respect of his contribution which 
pertains to a definite proportion of the 
‘salary’ which would not include com~< 
mission, He, therefore, urged’ that the 
High Court was right in answering both 


the questions against the assessee and in — 


favour of the Revenue, 


‘6. As stated at the outset, in our 
view, the main question raised: in these 
appeals is whether the expression ‘salary’ 
as defined in Rule 2 (h) of Part A of 
she Fourth Schedule to the Act includes 
commission payable by am assessee to 
his or its employees in terms of their 
contracts of employment? ‘We shal, 
therefore, address ourselves to that ques- 
tion first and then deal with the aspect 
regarding the true impact of the recog- 
nition granted by the Commissioner of 
L-T, under the relevant rules toa 
Provident Fund maintained by an asses- 
gee. 

7. The expression tsalary’ has been 
defined in S. 17 of the Act as well as in 
R. 2 (h) of Part A of the Fourth Sche- 
dule to the Act but each of the said de- 
finitions serves a different purpose. Sec~ 
tion 17 defines the expression ‘salary’ for 
purposes of Ss, 15 and 15 which . deal 
with “Salaries” as a head of income, 
end under Cl. (iv) of sub-s, (1) that ex" 
pression includes : 

“any fees, commissions, perquisites or 
profits in lieu of or in addition to any 
salary or wages.” 

In Part A of the Fourth Schedule to the 
Act, which contains rules relating to Re~ 
cognised Provident Funds the word 

‘salary’ has been defined in R 2 (h) 
thus: 


“Salary” includes eara allowance, 
#f the terms of employment so provide, 
but excludes all other allowances and 
perquisites,” 

Since we are concerned in this case 
with contributions made to a recognised 
Provident Fund and deductions thereof 
under S. 36 ( Gv) it will be the defi- 
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nition of ‘salary’ as given in. R. 2 (h) of 
Part A of the Fourth Schedule to the’ 
Act and not the one given in S, 17 that 
will be applicable and will have to be 
considered, Under S, 36 (1) (iv) the 
deduction allowable is in respect of 
“any sum paid by the assessee as an 
empleyer by way of contribution to- 
wards a Recognised Frovident Fund 
or an approved superannuation fund, 
subject to such limits as may be pre- 
scribed for the purpose of recognising 
the Provident Fund or approving the 
P lea fund, as the case may. 
e 
Rule 2 (c) Part A of the Fourth Sche- 
dule defines “contribution” as meaning. 
` “any sum credited by or on behalf of 
any employee out of his salary, or by 
an employer out of his own monies, to 
the individual account of an employee, 
but does not include any sum credited 
as interest.” 
Rule 4 of Part A of the Fourth Schedule 
lays down the conditions which are re~ 
quired to be satisfied by a Provident 
Fund in order that it may receive and 


-retain recognition, and the condition in 


Cls. (b) and (c) are material and these 
conditions are : 

“4 (b) the contributions of an emplo- 
yee in any year shall be a definite pro- 
portion of his salary for that year, and 
shall be deducted by the employer from 
the employee’s salary in that proportion, 
at each periodical payment of such salary 
in that year, and credited to the em- 
ployee’s individual account in the fund; 


(c) the contributions of am employer 
to the individual account of an emplo- 


-yee in any year shall not exceed the 


amount: of the contributions of the em- 
ployee: in that year, and shall be’ cre- 
dited to the employee’s individual ac- 
count at intervals not exceeding one 
year,” 


8. It may be stated that so far as the 
employer is concerned the contributions 
credited by him to the employee’s in- 
dividual account in the fund are deduc- 
tible under S. 36 (1) (iv) whereas the 
contributions of an employee are deduc- 
tible in the computation of his total in- 
come under S, 80C read with R. 7 of 
Part A of the Fourth Schedule to the 
Act and the scheme of Cls. (b) and (c) 
of R. 4 of Part A of the Fourth Schedule 
does suggest that in the matter of de- 
ductions claimable in respect of contri- 
butions to the Recognised Provident 
Fund the position of -both the employer 
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and the employee would be the ‘ samej 
but since in the case of an employee 
his contributions are to be a definite 
proportion of his salary for a particux 
lar year, the question whether such pro~ 
portion would be inclusive of commis- 
sion received by him from his employer 
must depend upon the true meaning or 
construction of the expression ‘salary’ as 
occurring in R, 2 (h) of Part A of tha 
Fourth Schedule; in other words, in the 
matter of deductions claimable in res- 
pect of contributions. to the Recognised 
Provident Fund qua both the employer 
and the employee the question has to be 
answered by reference to the true mean- 
ing of the expression ‘salary’ occurring 
in Rule 2 (h) Now, Rule 2 (h) of Part 
A of the Fourth Schedule does not de- 
fine the expression ‘salary’ conceptually 
but merely proceeds to state what is in- 
cluded therein and what is excluded 
therefrom and, .therefore, one is requir- 
ed to turn to the dictionary. meaning of 
that expression as also to ascertain how 
judicial: decisions have understood that 
expression, According to .the. Shorter 
Oxford English . -Dictionary are Edition} 
‘salary’ means : 

“To recompense, reward). to- pay for 
something done;”- 


In Jowitt’s Dictionary of English tav. 


{1959 Edn.) the term is explained thus: 
“a ‘recompense or consideration gene~ 
rally periodically made to a person - for 
his service in another person’s business? 
also wages, stipend, or annual allow~ 
ance,” 
In Stroud’s Judicial Dictionary (4th Edi= 
tion) the expression ARSY: is explained 
at item (2) thus 5 


“Where the engagement is for a pe- 
riod, is permanent or substantially per~ 
manent in character, and is for other 
than manual or “relatively unskilled la- 
bour, the remuneration is generally call- 
‘ed a salary.” (per Latham C, Ji, in Fe- 
deral Commissioner of Taxation v. 
Thompson (J, Walter) (Aus,) Pty, Ltda 
69 CLR 22%), ; 
It appears that conceptually ‘salary’ and 
‘wages’ connote one and the same thing, 
namely, remuneration or payment for 


work done or services rendered but the 


former expression is generally used in 
connection with services of a higher or 
non-manual type while the latter is 
used in connection with manual ser- 
vices, In Gordon v, _ Jennings (1882) 51 


LJQB 417 Grove J, observed as follows: . 


“Though this word (wages) might be 
said to includa payment. for any sere 
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vices, yet, in general; the word ‘salary’ 


‘ig used for payment of services of a 


higher class, and ‘wages’ is confined to 
the earnings of labourers and artisans.” 
in Mohmedalli v, Union of India, AIR 
1964 SC 980 this Court, while repelling 


‘the contention that the Employees’ Pro- 


vident Funds Act, 1952 was intended by > 
Parliament to apply to employees who 
were mere wage earners and not salari~ 
ed servants, has made observations clear- 
ly indicating that there is no difference 
between the two concepts of salary and 
wages, Chief Justice Sinha speaking for 
the Court observed in para 10 of the 
judgment as follows 3 


“It is a little difficult to appreciate 
the distinction sought to be made. Both 
‘salary’ and ‘wages’: are emoluments paid 
to an employee by way of recompense 
for his-labour, Neither of the, two 
terms is a ‘term of art’, The Act has 
not defined wages; it. has only | defined 
“basic wages” as all. emlouments which 
are earned by an employee while on 
duty or on leave with wages in accord- 
ance with the terms of the contract of 
employment and which are paid or pay~ 
able in cash to him,.........'Salary’, on 
the other hand, is ‘remuneration paid to. 
an employee whose period of engage- 
ment is more or less permanent in 
character, for other than manual or re- 
latively unskilled labour, The distinc- 
tion between skilled and unskilled 
labour itself is not very definite and it 
cannot be argued, nor has it been argu- 
ed, thai the remuneration for skilled 
labour is not ‘wages’, The Act itself 
has not made any distinction between 
‘wages’ and ‘salary’, Both may be paid 
weekly, fortnightly or monthly, though 
remuneration for the day’s work is not 
ordinarily termed ‘salary’. Simply be- 
cause wages for the month run into 
hundreds, as they very often do now, 
would not mean that the employee is 
not earning wages, properly so called. 
A clerk in an office may earn much less 
than the monthly wages of a skilled 
labourer, Ordinarily he is said to earn 
his salary, But in principle, there is no 
difference between the two.” 

It will thus appear clear that con- 
ceptually there is no difference between 
salary and wages both being a recom- 
pense for work done or services render< 
ed, though ordinarily the former expres- 
sion is used in connection with services 
‘of non-manual type. while the latter is 
used in connection with manual ser- 
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vices, It is further common knowledge 
that this compensation to the labourer 
or artisan could be a specified sum for 
a given time of service or a fixed sum 
for a specified work ie. payment made 
by the job, the commonest example of 
the latter category being a piece-rated 
worker. In other words, the expression 
‘wages’ does not imply that the compen- 
sation is to be determined: solely upon 
the basis of time spent in service; it may 
be determined by the work done; ‘it 
could be estimated in either way. If 
conceptually salary and wages mean one 
and the same thing then salary could 
take the form of payment by reference 
to the time factor or by the job done. 
In fact, in the case of salary the recom~ 
pense could be determined wholly on 
the basis of time spent on service or 
wholly by the work done or pertly by 
the time spent in service and partly by 
the work done. In other words, what- 
ever be the basis on which such recom~ 
pense is determined it would all be 
salary. 


9 Having reached the above. conclu- 
sion, we have to consider the nature of 
recompense that is being made by the 
_ assessee to its salesmen, whether the 
whole of it partakes of the character of 
alary or not? The definition of ‘salary’ 
in Rule 2 (h) includes dearness allow- 
ce if the terms. of employment so 
rovide and excludes all other allow- 
ces and perquisites. It does not in 
terms exclude ‘commission’ as such and, 
in our view rightly, for, though ordina- 
rily according to the Shorter Oxford 
English Dictionary ‘commission’ means 
"a pro rata remuneration for work done 
as agent’, in business practice commis- 
sion covers various kinds of payments 
made under different circumstances, In 
Raja Ram Kumar Bhargava v. Commr. 
of Income-tax, U. P. (AIR 1963 All 451) 
(supra) the Allahabad High Court has 
pointed out how in certain circumstan- 
zes commission payable to an employee 
may, in fact, represent the salary re- 
zeivable by him for the services... ren- 
dered to the employer. At p. 694 of 
ITR) : (at p. 455 of ATR): of the report 
the relevant pheervation rune thus: v 
“The word “commission”, in business 
practice, covers various kinds of pay- 
ments ‘made under differént circumstan- 
ces. There are cases where a servant is 
employed’ by’ a businessman and, as a 
condition of his employment, it is agreed 
prior to the sérvices‘-having been- ren- 
dered that he woiild be paid for his 









see to its salesmen would 
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services at a fixed rate of percentage 
of the turnover or profits, In sucha 
case, it is clear that the commission 
payable to the employee will, in fact, 
represent the salary to be drawn by him 
for his services. The payment on the 
percentage basis will only determine the 
measure of the salary.” 

It is thus clear that if under the terms 
of the contract of employment remune- 
ration or recompense for . the services 
rendered by the employee is determined 
at a fixed percentage of turnover achiev~ 
ed by him then such remuneration or 
recompense will partake of the charac- 
ter of salary, the percentage basis being 
the measure of the salary and therefore 
such remuneration or recompense must 
fall within the expression ‘salary’ asde- 
fined in Rule 2 (h) of Part A of the 
Fourth Schedule to the Act. In the in- 
stant case before us, admittedly, under 
their contracts of employment the asses- 
see has been paying and did pay dur- 
ing the previous years relevant to the 
three assessment years to its salesmen, 
in addition to the fixed monthly salary, 
commission at a fixed percentage of the 
turnover achieved by each salesman, the 
rate of percentage varying according to 


- the class of article sold and the category 


to which each salesman belonged. Tha 
instant case is, therefore, an instance 
where the remuneration or recompensa 
payable for the services rendered by tha 
salesmen is determined partly by refer- 
ence to the time spent in the = servica 
and partly by reference to the volume 
of work done. But it is clear that tha 
entire remuneration so determined on 
both the bases clearly partakes of the 
character of salary. In our view, there- 
fore, the commission paid by the asses- 
. clearly. fall 
within the expression ‘salary’ ‘ds defined 
in Rule 2 (h) of Part A of the Fourth 
Schedule to the Act and.as such the 
three sums of Rs. 95,421/~, Rs. 1,00,564/- 
and Rs. 1,17,969/- representing propor- 
tionate contributions appertaining to the 
commission paid by the assessee to its 
salesmen would be deductible under Sec- 
tion 36 (1). (iv) of the’ Act, 


10. Turning to: the Circular dated 
January 16, 1941 issued by the Central 
Board of Revenue on which counsel for 


.the Revenue has relied, it cannot, in our 


view, affect the question , of deductibility, 
for, if the commission paid- by the as- 
sessee to its salesmen is covered by the 
expression ‘salary’ on its true construc- 
tion, which, according to us, it does, the 
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Board’s view or instructions cannot : de=- 


tract from the legal position arising on 


such proper construction, In any . case 
we are of the’ view that by the said 
Circular what the Board wants to keep 
out of the term ‘salary’ are payments 
by way of commissions which do not 
partake of the character of salary. Simi~ 
larly the decision of this Court in 
Bridge & Roof Co.’s case (supra). (AIR 
1963 SC 1474) on which the High Court 
has relied cannot avail the Revenue, In 
the first place it was a case under the 
Provident Funds Act, 1952 where this 
Court was required to construe the ex- 
pression ‘basic wages’ as defined in 
S. 2 (b) of. that Act. and to decide 
whether ‘production bonus’ was included 
in that expression and it was 
context that this Court made observa- 
tions to the effect that the said expres- 
sion. as defined herein did not include 
any bonus, commission or other similar 
allowances, Secondly, as against the de= 
finition of ‘basic wages’ in S. 2 (b) (ii) 
which excluded any dearness allowance, 
house rent allowance, over time allow- 
ance, bonus, commission or any other 
similar allowance, S. 6, of the Act pro- 
vided for inclusion of dearness allow- 
ance for the purposes of contribution 
and, therefore, this Court was concerned 
with trying: to discover some basis for 
the exclusion in Cl. (ii) of Sec. 2 (b) as 
also for the inclusion of dearness allow~ 
ance and retaining allowance (if any) in 
S. 6 of that Act and the Court found 
that the basis for inclusion in S. 6 and 
exclusion in Cl, (ii) of S. 2 (b) was that 
whatever was payable in all concerns 
and was earned by all permanent em= 
ployees was included for the purpose of 
contribution under S. 6 but .whatever 
was not. payable by all concerns and 
was not earned by all employees of a 
concern was excluded for the purposes 
of contribution and that is why commis- 
sion. or similar allowances were exclud- 
ed from the definition of ‘basic wages’, 
for commission and allowances were not 
necessarily to be found in all. concerns 
nor were they necessarily earned by all 
the employees of the same concern, It 
is, therefore, clear that the ratio of the 
decision and the observations made by 
this Court in a different context in that 
. case would be inapplicable to the facts 
` of the present case. 


11. Having regard to the above dis- 
cussion. it is clear that the High Court’s 
view on the first question is clearly un- 
ustainable and that question must. be. 
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in that- 
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answered in favour of the assessee sad 
against the Revenue 


12. Dealing next with the second 
question it seems to us clear that hav- 
ing’ regard to. our view on the proper 
construction of the ‘expression ‘salary’ 
occurring in Rule 2 (hy of Part A of the 
Fourth Schedule to the Act it must be 
held that the Tribunal’ was right in 
holding that the Provident Fund main- 
tained by the assessee satisfied the con- 
dition laid down in Rule 4 (c) of PartA 
of the Fourth Schedule and that ques- 
tion also must be answered in favour of 
the assessee and against the Revenue. 
However, we -would like to make some 
observations with regard to the true im- 
pact of the recognition granted by the 
Commissioner of Income-tax to a Provi- 
dent Fund maintained by an  assegssee. 
The facts in the present -case that need 
be stressed in this behalf are that it was 
as far back as 1987 that the Commis- 
Sioner of Income-tax had granted recog- 
nition to the Provident Fund maintained 
by the assessee under the relevant rules 
under 1922 Act, that such recognition 
had been granted after the true nature 
of the commission payable by the asses- 
see to its salesmen under their contracts 
of employment had béen brought to the 
notice of the Commissioner and that said 
recognition had continued: to remain in 
operation during the relevant assessment 
years in question; the last fact in parti- 
cular clearly implied that the Provident 
Fund of the assessee did satisfy all the 
conditions laid down in Rule 4 of Part 


-A of the Fourth Schedule to the Act 


even during the relevant assessment 
years. In that situation .we do not 
think that it was open to the taxing au- 
thorities to question the recognition in 
any of the relevant years on the ground 
that the assessee’s Provident Fund did 
not satisfy any particular condition men- 
tioned in Rule 4. It would be conducive 
to judicial discipline and the maintain- 
ing of certainty and uniformity in ad- 
ministering the law that the taxing au- 
thorities should proceed on the basis 
that the recoginition granted and avail- 
able for any particular assessment year 
implies that the Provident Fund satisfies 


. all the -conditions under Rule 4 of Part 


A of the Fourth Schedule to the Act 
and not ‘sit in judgment over it, ‘There is 
ample power conferred upon the Com- 
missioner under Rule 3 of Part A of 
the Fourth Schedule to withdraw at any 
time the. recognition already granted if, 
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in his opinion, the Provident Fund con~ 
travenes any of the conditions required 
to be satisfied for its recognition and if 
during assessment proceedings for any 
particular assessment year the taxing 
authority finds that the Provident Fund 
maintained by an assessee has contra- 
vened any of the conditions of recogni- 
tion he may refer the question of with- 
‘drawal of recognition to the Commis- 
loner but until the Commissioner acting 
tunder the powers reserved to him with- 
ldraws such recognition that taxing autho- 
rity must proceed on the basis that the 
Provident Fund has satisfied all the re- 
quisite conditions for its recognition for 
hat year; any other course is bound to 
esult in chaos and uncertainty which 
has to be avoided. 

13. Having regard to the above. dis- 
cussion, both the questions are accord- 
ingly answered in favour of the asses- 
see and the appeals are allowed with 
costs, 

Answered accordingly: 
y P 





AIR 1979 SUPREME COURT 616 
(From : Allahabad)* 
R. S. SARKARIA AND 
V. D. TULZAPURKAR, JJ. 

Shri Janki Sugar Mills and Co, Ap- 
pellant v. Commissioner of Meerut Divi- 
sion, Meerut, Respondent. , 

Civil Appeal No. 1083 of 1969, Dj- 
14-12-1978. 


U. P, Sugar-cane (Regulation of Sup- 
ply and Purchase) Act (24 of 1953), Sec- 
tion 15 — U, P, Sugarcane Supply and 
Purchase Order (1954), Cl. 3 (2) and (3) 
=, Notification, D/- 1-6-1955 issued by 
Cane Commissioner under S. 15 — Con- 
cession under — Expression ‘unbonded 
sugarcane’ meaning of — Effect of sub- 
clauses (2) and (3) of Cl. 3 of the Con- 
trol Order. 


Neither the expression “bonded sugar- 
rane” nor “unbonded sugarcane” has 
been defined either in the statute or in 
U, P. Sugarcane Supply and Purchase 
Order 1954 and, therefore, regard must 
be had to the ordinary dictionary mean- 
ing of the said expressions, The ex- 
pression “bonded must 
mean sugarcane secured by a bond or 


"(Spl.. Appeal No. 1068 of 1967, D/- 
5-12-1967 (AU). 
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deed, Under the Notification. of the 
Cane Commissioner dated June 1, 1955 
certain deductions from the minimum 
price per maund of cane fixed for the 
season 1954-55 had been notified in res- 
pect of the “unbonded sugarcane” cru- 
shed on or after May 1, 1955. In other 
words, the concession is granted in res- 
pect of the supply of ‘unbonded sugar- 
cane’ in contradistinction with supply of 
‘bonded sugarcane’, There is nothing in 
the Notification to suggest that any par- 
ticular bond or a bond in accordance 
with the provisions of the U, P. Sugar-~ 
cane Supply and Purchase Order 1954 
was intended and therefore supply of 
“bonded sugarcane’ would mean supply 
of sugarcane which has been secured by. 
a bond or an agreement and such sup- 
ply will not be entitled to the concession, 
On a plain reading of the Notification in 
question, therefore, it is clear that since 
the supply of two lac maunds of sugar~ 
cane made by L, a Co-operative Cane 
Development Union, to the appellant 
firm (Sugar Mill) had been secured by 
the agreement that was entered into be- 
tween the parties on May 4, 1955 the 
said supply will have to be regarded as 
supply of “bonded sugarcane” and as 
such the appellant-firm was not entitled 
to the concession in the minimum price 
payable in respect thereof to L. 
(Para 6), 
Considering the question in the con~ 
text of sub-cls, (2) and (3) of Cl. 3 of 
the U. P. Sugarcane Supply and Pur- 
chase Order 1954 also the appellant-firm 
wag not entitled to the benefit of the 
Cane Commissioner’s Notification dated 
June 1, 1955. The true effect of sub= 
cls. (2) and (3) read together is that the 
compulsion or obligation to accept the 
offer on the part of the occupier of the 
factory. arises only when the offer is 
made by the cane-grower or cane~grow~ 
ers’ Co-operative Society within the 
time prescribed by sub-cl. (2) or the ex- 
tended time under sub-cl. (4) but if the 
offer is made after the expiry of that 
period- it is optional for the factory oc- 
cupier to accept it or not but in cases 
where he accepts such offer a binding 
agreement comes into existence, and the 
sugarcane supplied thereunder becomes 
“bonded sugarcane”, (Paras 6, 7} 


In the instant case the offer of addi- 
tional quantity of two lac maunds of 
sugarcane was undoubtedly made long 
after the expiry of the period of sub- 
cl. (2) but the same was accepted by the. 
appellant-firm and. a-binding agreement 


i 
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came into existence and what is mcre, 
that a binding agreement was execired 
by the parties in the prescribed Ferm 
‘C, Further, the conduct on the part 
of the appellant-firm in referring he 
dispute to. arbitration and filing an ap- 
peal against’ the arbitrator’s award an- 
der the relevant Rules clearly shews 
that the parties, particularly the appel~ 
lant-firm, treated the agreement deted 
May 4, 1955 as one under the Act and 
the U. P, ‘Sugarcane Supply and Par- 
chase Order, 1954: Thus the said acdi- 
tional supply of two lac maunds of 
sugarcane by L to the appellant-frm 
was the supply of “bonded sugarcane” 
and, therefore, the appellant-firm was 
not entitled to the benefit of the Cane 
Commissioner's Notification dated June 
1, 1955. i (Paras 7, 8) 


M/s, 3. P. Goyal and Sobhagmal Jein, 
Advocates, for Appellant; Mr. G. N. 
Dikshit, Sr. Advocate (Mr. O. P. Rana, 
Advocate with him) (for Nos, 1-3) and 
Mr, Yogeshwar Prasad, Sr. Advocate 
(Mrs. S, Bagga, Advocate with him) tor 
No. 4), for Respondents, 


TULZAPURKAR, J.:— This appeal by 
certificate is directed against the juig- 
ment rendered by the Allahabad Figh 
Court on Dec. 5, 1967 in S. A. Wo. 
1068 of 1967 and raises a short quas- 
tion whether the appellant is entitled to 
the benefit of certain concessions (de= 
ductions) in the minimum price notified 
by the Cane Commissioner in his order 
issued on June 1, 1955? 


2. The appellant (Shri Janki Sugar 
Mills & Company) is a partnersaip 
firm carrying on the business of maru- 
facturing sugar. By an order passed on 


November 1, 1954 under §. 15 of “he 
Uttar Pradesh Sugar Cane (Regulat.on 
of Supply and Purchase) Act 1953, <he 


Cane Commissioner reserved certain 
Sugarcane centres for the appellart’s 
sugar factory, On November 12, 1°54 
(i.e, within 14 days of the reservation. of 
the sugarcane centres) the respondent 
No. 4 (Laskar Co-operative Cane Dewe- 
lopment Union Ltd.) made an offer or 
the 1954-55 crushing season for the sup- 
ply of 6 lac maunds of sugarcane eut 
of a total estimated yield of 12 -ac 
maunds of sugarcane from certain cen- 
tres. This offer was accepted by the 
appellant-firm on November 27, 1#54 
(ie. within 14 days of the receipt of 
the offer) and an agreement in the pre- 
scribed -Form ‘C’ was duly executed on 
February-9, 1955, It contained the usual 
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term that the appellant-firm will pay 
for the sugarcane supplied to it “at the 


‘minimum price notified by the Govern- 


ment subject to such deductions, if any, 
as may be notified by the Government 
from time to time,” On March 22, 1955 
the: respondent No, 4 made another of- 
fer for. supplying additional quantity’ of 
2 lac, maunds: of sugarcane to the ap- 
pellant-firm, which offer was also ac- 
cepted on May 4, 1955 and a composite 
agreement in prescribed Form ‘C’ was 
entered into on that very day for the 
supply of 8 lac maunds of sugarcane 
(inclusive of the initial 6 lac maunds), 
This agreement also contained the usual 
term. with regard to the payment being 
made “at the minimum price subject to 
such deductions as may be notified by 
the Government from time to time,” By 
a Press Note dated May 23, 1955 the 
Government of India notified its decision 
that certain deductions in the minimum 
cane price, on the basis of recovery’ of 
sugar from sugarcane, will be allowed 
to sugarcane factories in Uttar Pradesh 
on the cane supplied to them on and 
after May 1, 1955 but that the deduc- 
tions will be allowed only on ‘“unbond- 
ed cane” crushed by each factory and not 
on “bonded cane”, the latter of which 
shall have to be purchased by each fac- 
tory at the minimum cane price already 
fixed for the. season, In exercise of the 
powers under S. 3 of the Essential Com- 
modities Act, 1955, (delegated to him by 
the Government of India under a Noti- 
fication dated April 25, 1955), the Cane 
Commissioner, Uttar Pradesh issued a 
Notification on June 1, 1955 whereunder 
“the producers of sugar by vacuum pan 
process were allowed to make deduc- 
tions as specified in the Schedule there- 
to from the minimum price of per 
maund of cane fixed for the season 
1954-55 in respect of the wunbonded 
Sugarcane crushed on and after May 1, 
1955.” The appellant-firm, taking ad- 
vantage of this Notification granting 
concessions in the minimum price, made- 
payments to Respondent No. 4 after 
making deductions in respect of the two 
lac maunds of sugarcane supplied to it, 
in respect whereof the offer had been 
made to it on March 22, 1955. However, 
on December 21, 1955 the Cane Commis- 
sioner, Uttar Pradesh issued a Recovery 
Certificate under Ss. 17 and 18 of Uttar 
Pradesh Sugar Cane (Regulation of 
Supply and Purchase) Act, 1953 against 
the appellant-firm for a sum of Rupees 


53,878/10/- being the amounts’ deducted 
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by the appellant-firm while making pay- 
ments to Respondent No, 4. The appel- 
lant-firm disputed the legality of the 
Recovery Certificate on the ground that 
it had the right to make the deductioris 
in view of the Cane Commissioner’s 
Notification dated June 1, 1955, The said 
dispute was referred by the Cane Com- 
missioner to the District’ Cane Officer, 
Bulandshahr as the sole arbitrator un- 
der Rule 108 of the U. P. Sugarcane 
(Regulation of Supply > and Purchase) 
Rules, 1954. By his award dated May 
30, 1962 the District Cane Officer held 
that the appellant-firm had wrongly 
made the deductions in respect of the 
supply of two lac maunds of sugarcane 
which was “bonded cane” and that the 
appellant-firm was liable to pay the 
minimum price therefor. 


3. Aggrieved by the award the ap- 
pellant-firm preferred an appeal to the 
Divisional Commissioner, Meerut, under 
Rule 118 of the said Rules, but the ap- 
peal was dismissed on - March 30, 1963. 
The appellant-firm challenged the lega- 
lity of the award of the District Cane 
Officer as also the appellate order of the 
Divisiondl Commissioner by means of a 
writ petition in the Allahabad High 
Court being Civil Miscellaneous Writ No. 
2003 of 1963, The learned single Judge 
who heard the writ petition dismissed 
the same by his judgment and order 
dated October 24, 1967. A further Spe- 
cial Appea] No. 1068 of 1967 carried by 
the appellant-firm to the Division Bench 
of that Court ‘also proved unsuccessful 
on December 5, 1967. The appellant- 
firm has come up in appeal to this 
Court. 


4. The only detention that was urg- 
ed by counse] for the appellant-firm be- 
fore us in this appeal was that the sup- 
ply of two lac maunds of sugarcane 
made by respondent No, 4.to the appel- 
lant-firm was not bonded sugarcane at 
all and as such the appellant- -firm was 
entitled to the concessions (deductions) 
in the minimum price payable in respect 
thereof to respondent No, 4 in view of 
the Cane Commissioner’s: Notification 
dated June 1, 1955. In support of this 
contention counsel relied 
(2) and (3) of Cl. 3 of the U. P. Sugar- 
cane Supply and Purchase Order, . 1954 
issued. under S. 16 of the Uttar Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act, 1953 and it was pointed 
out that under sub-cl. (2) . within 14 
days of issue of the order neSSEVINS cere 


upon sub-cls. 
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tain areas for a-factory a cane-grower 
or a Can-growers’ Co-operative Society 
has to make an offer to supply cane 
grown in the reserved area to the occu- 
pier of the factory and under sub-cl. (3) 
it was obligatory upon the occupier of 
the factory for which such - area has 
been reserved to accept the same with- 
in 14 days of the receipt of the offer 
and enter into an agreement in the pre- 
scribed form and it was urged that un- 
less such offer was made within 14 days 
as prescribed by sub-cl: (2) and was. ac- 
cepted within 14 days as prescribed by 
sub-cl. (3) the supply of sugarcane 
thereunder could not be regarded as: 
supply of bonded-sugarcane. Counsel 
pointed out that the -offer of two lac 
maunds of sugarcane in the instant case 
was made by respondent No. 4 long 
after the expiry of 14 days from the 
issuance of the order reserving certain 
areas for the appellant-firm’s factory 
and that offer had been accepted not 
within the limit prescribed in sub-cl. (3) 


` and, therefore, the sugarcane so suppli- 


ed by respondent No. 4 to the appel- 
lant-firm was not bended sugarcane but 
ought to’ be classified as ‘unbonded 
Sugarcane’ and as'such the appellant- 
firm was entitled to the concessions in 
the minimum price notified in the Cane 
Commissioner’s Notification dated June 
1, 1955. It was further pointed out that 
though under sub-cl, (4) of Cl. 3 of the 
U. P. Sugarcane Supply and Purchase 
Order, 1954, the Cane Commissioner had 
the power to extend the date for mak~ 
ing offers in respect of any reserved 
area, no such extension had been grant- 
ed by the Cane Commissioner in the in- 
stant case, and, therefore, the offer of 
two lac maunds of sugarcane which was 
made by respondent No. 4 on March 22, 
1955, long after the expiry of 14 days 
from the issuance of the order of the 
Cane Commissioner on November 1, 1954 
reserving certain sugarcane centres. for 
the appellant’s factory under Sec. 15 of 
the Act, could not culminate into an 
agreement under the statute or the U. P. 
Sugarcane Supply and Purchase Order, 
1954, that the agreement ‘entered inte 
between the parties on’ May 4, 1955 in 
respect of the’ said’ supply must be. re 
garded as an ordinary contract > under 
the Indian Contract Act and that the 


sugarcane supplied under such ordinary 
contract must be regarded as unbonded 
sugarcane, In other words, the conten 
tion was- that ‘only such sugarcane as 
would be supplied by a cane-grower. or 
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a Cane-growers’ Co-operative Society 
under an agreement made in strict com- 
pliance of sub-cls, (2) and (3)-of -Cl. 3 
of the U. P. Sugarcane Supply and Pur- 
chase Order, 1954 could be regarded as 
bonded sugarcane, - 


5. The question raised in the appeal 
really turns upon what is meant by the 
expression “unbonded sugarcane” occur- 
ting in the Cane Commissioner’s Notifi- 
cation dated June 1, 1955 ahd the true 
effect of sub-cls. (2) and (3) of ‘Cl. 3 of 
the U. P. Sugarcane Supply ‘and ` Pur- 
chase Order, 1954. It must. be stated, 
however, that neither the expression 
“bonded sugarcane” nor “unbonded 
sugarcane” has been defined either in 
the statute or in the U. P, Sugarcane 
Supply and Purchase Order 1954 and, 
therefore, regard must be had to the 
ordinary dictionary meaning of the said 
expressions, In Shorter Oxford English 
Dictionary the legal and technical mean- 
‘ing of the expression “bond” is given as 
“a deed by which the obligor: binds 
himself, his heirs, executors, or assigns 
to pay a certain sum to the obligee.” In 
Stroud’s Judicial Dictionary (4th Edn.) 
the expression “bond” ig explained as: 
“an obligation by deed”, It will thus 
be clear that the expression “bonded 
sugarcane” must: mean sugarcane. secur- 
ed by a bond or deed. Under the Noti- 
fication of the Cane „Commissioner dated 
June 1, 1955 certain: deductions ` from 
‘the minimum ‘price, ‘per. maund of cang 


fixed for the season 1954-55 had been, 


' notified in. ‘respect of the “unbonded 
sugarcane” 
‘1955. In other. words, the concession is 
. granted. in respect of; “the supply of ‘un- 
„bonded ` sugarcane’ in’ contradistinction 
‘with supply: of ‘bonded sugarcane’. There 
is nothing in the Notification to suggest 
that any, particular bond or: a bond ‘in 
‘accordance with the provisions of the 
U. P. Sugarcane Supply and Purchase 
Order 1954 was intended and ‘therefore 
‘ supply :of “bonded . sugarcane’. would 


: mean supply of sugarcane which has ‘been | 
secured by a bond or an agreement and 


such supply will-not ‘be entitled to the 
concession. On a plain reading of the 
Notification. in -question, therefore, it 
: will. appear clear that since the: supply 
‘of two ‘lac: maunds. of. sugarcane made 
: by respondent No. 4:to .the, appellant- 
firm had ‘been ‘secured. by the-:agreement 
that. was entered- into: between the par- 


ties ‘on May -4,- 1955 the said supply. will- 


have to be regarded as supply of ‘bonded 
sugarcane’ and as such, the appellant- 
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crushed ‘on. or after May 1, 
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firm was-not entitled to the concession in 
the minimum price payable in respect 
thereof to respondent No, 4. 


6. Considering the question in the 
context of sub-cls. (2) and (3) of Cl. 3 
of the U. P. Sugarcane Supply and Pur- 
chase Order 1954 also we are clearly of 
the view that the. appellant-firm was 
not entitled to the benefit of the. Cane 
Commissioner’s Notification dated June 
1, 1955. For this purpose it. will be neces- , 
sary to refer to 5. 15 of the U. P. Sugar- 
cane (Regulation of Supply and Pur- 
chase) Act, 1953 ‘and set out Cl. 3 of the 
U. P. Sugarcane Supply and Purchase 
Order, 1954. Under S. 15 (1) of the Act 
power has been conferred upon the Cane 
Commissioner after consulting the fac- 
tory and the cane-grower/Cane-growers’ 
Co-operative Society. to (a) reserve any 
area (hereinafter called the reserved 
area) or, (b) assign any area (hereinafter 
called an assigned area). for the purpose’ 
of the supply of sugarcane to a factory 
in accordance with the provisions of 
S. 16 during’ one or more crushing sea- 
sons as may be specified, It was under, 
this provision that the Cane Commis- 
sioner had passed order dated November 
1, 1954 reserving certain sugarcane cen- 
tres “(reserved area) for the appellant- 
firm for the 1954-55 season. 


7. Clause 3 of the: U. P. Sugarcane 
Supply and Purchase Order 1954 runs 
thus; aes 

. “3. ‘Purchase ‘of | cane in reserved 
areas. (1) The occupier of a factory 
shall estimate or cause to be estimated 
by the 31st day of October or such later 
date in a crushing season as, on an ap- 
plication . -being made to the ‘Cane Com- 
missioner -by, the occupier of a factory, . 
may be“fixed by the ‘Cane Commissioner, 
the quantity of cane” with each grower 
enrolled in the Groweér’s Register and 
shall on demand submit -the estimate to 
the Cane Commissioner and the Collec- 
tor, x P 


‘r (2). A. ‘eane-grower" or a Cane-growers’ ; 
Co-operative Society “may within 14 days 
of the -issue’ of an order: reserving an 
area’ for. a “factory, ‘offer in Form A of 
the Appendix,’ sto supply cane grown in 
the ` derra apas tó- the” occupier of the 


factory::: 


(3) The ‘occupier ‘of the Gee for 
which. an area has been reserved, shall, 
within fourteen. days of the receipt . of 
the offer enter into an; agreement in Form 
B. or- Form ‘Cor the Appendix, with the 
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cane-grower or the Cane-growers’ Co- 
operative Society, as the case may be, in 
respect of the cane offered: 

Provided that any purchase of cana 
made before the execution of the pre- 
„scribed agreement shall be deemed to 
have been made in accordance with such 
agreement, 


(4) The Cane Commissioner may, for 
reasons to be recorded in writing, extend 
the date for making offers in respect of 
any reserved area,” 

On a fair reading of the sub-cls, .(2) and 
(3) of cl. 3 of the Order two or three 
things become at once clear, In the first 
place sub-cl, (2) uses the expression 
‘may’ and provides that a cane-grower 
or Cane-growers’ Co-operative Society 
may within 14 days of the issue of an 
order reserving an area for a factory 
make an offer to supply the cane grown 
in the reserved area to the factory. 
That the period of 14 days mentioned in 
this sub-clause is not imperative or man~ 
datory is also clear from sub-cl. (4) 
which confers power upon the ‘Cane 
Commissioner to extend the date for 
making offer in respect of any reserved 
area. Secondly, sub-cl. (3) uses the ex~ 
pression ‘shall’ indicating that an impe- 
rative obligation is cast upon the factory 
to accept the offer within 14 days from 
the receipt of the offer, Reading the two 
sub-clauses together, it -becomes --clear 
that if a cane-grower or Cane-growers’ 
Co-operative Society makes an offer 
within 14 days mentioned in sub-cl, (2) 


it is obligatory upon the occupier of the - 


factory to accept that offer within 14 
days of the receipt of the offer; this only 
means that if the offer is made by the 
cane-grower or Cane-growers’ ‘Co-opera- 


tive Society beyond the period ‘specified . 


in sub-cl. (2) or the extended time under 
sub-cl, (4) it would not be obligatory 
but optional for the occupier of the fac- 
tory to accept the said offer but if such 
offer made beyond the prescribed or ex~ 
tended period is accepted by the occu- 
pier of the factory. a binding agreement 
comes into existence between the parties 
and sugarcane supplied thereunder would 
be ‘bonded sugarcane’, more so when the 
agreement is entered into in the pre- 
scribed form, Merely because the offer 
-from the cane-grower or Cane-growers’ 
Co-operative Society emanates after the 
expiry of the period mentioned in sub- 
cl. (2) it does not mean that the parties 
are prevented from entering into an 
agreement in the prescribed form 
and if they do enter into an agrees 
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ment in the prescribed form, as was 
the case here, the sugarcane supplied 


thereunder would be ‘bonded sugarcane’. 
It is not possible to accept the contention 
of learned counsel for the appellant that 
Sugarcane supplied by the cane-growers 
or Cane-growers’ Co-operative Society 
could be regarded as ‘bonded sugarcane’ 
only if offer of the cane-grower or tha 
Cane-growers’ Co-operative Society ema- 
nates within the period prescribed by 
sub-cl, (2) and the same is accepted by 
the occupier within the ‘period prescrib- 
ed by sub-cl, (3). As stated earlier, the 
true effect of sub-cls, (2) and (3) read 
together is that the compulsion or obli- 
gation to accept the offer on the part of 
the occupier of the factory arises only 
when the offer is made by the cane- 
grower or Cane-growers’ Co-operative 
Society within the time prescribed .by 
sub-cl, (2). or the extended time ‘under 
sub-cl, (4) but if ‘the offer is made after 
the expiry of that period it is optional 
for the factory occupier to accept it or 
not but in cases where he accepts such 
offer a binding agreement comes into 
existence, and the sugarcane supplied 
thereunder becomes ‘bonded sugarcane’. 
In the instant case the offer of addi- 
tional quantity of two lac maunds of 
sugarcane was undoubtedly made long 
after the expiry of the period of sub- 
cl, (2) but the same was accepted by the 
appellant-firm and a binding agreement 
came into existence and what is more is 
that a binding agreement was executed 
by the parties in the prescribed Form 
‘C’”, Further the conduct, on the part of 
the appellant-firm in referring the dis- 
pute to arbitration and filing an appeal 
against the arbitrator’s award under the 
relevant Rules clearly shows that. the 
parties, particularly the appellant-firm, 
treated the agreement dated May 4; 1955 
as one under the Act and the U. P. Su- 
garcane Supply and Purchase Order, 
1954 : ie i 


8.. We are, therefore, of the. view - 
that the authorities below were right in 
coming to the conclusion that the- said 
additional supply of two lac maunds of 
sugarcane by respondent No. 4 to the 
appellant-firm was the supply of ‘bond- 
ed sugarcane’ and, therefore, the appel- 
lant-firm was not entitled to-the benefit 
of the Cane: Commissioner’s. notification 
dated June 1, 1955, In the result the 
appeal fails, and is dismissed with costs. 

Appeal dismissed. 


t 
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P. N. BHAGWATI AND V, D. 
_TULZAPURKAR,. JJ. 

M/s, Motilat Padampat Sugar Mills Zo, 
Lid, Appellant v. The State of U-tar 
Pradesh and others, Respondents, 

Civil Appeal No, 1597 of 1972, Dj- 
12-12-1978. 

(A) Constitution of India, Art. 22 — 
New plea — Plea of waiver whether can 
be raised for first time in writ petition. 
(Evidence Act (1872), S. 115). Civil Nise: 
Writ No. 3788 of 1970, D/- 25-1-r972 
(All), Reversed. 

It is elementary that waiver is a ques- 
tion of fact and it must be properly 
pleaded and proved, No plea ` of waver 
can be allowed to be raised unless is is 
pleaded and the factual foundation for 
it is laid in the pleadings, Here the plea 
of waiver was not taken by the ~ S:ate 
Government in the affidavit filed on its 
behalf in reply to the writ petition, -nor 
was it indicated even vaguely in such 
affidavit, It was raised for the first fme 
at the hearing of the writ petition. 

Held that was clearly ` impermissible 
without an amendment of the affidavz in 
reply or a supplementary affidavit raising 
such plea, Civil Misc, Writ No. 378% of 
1970, D/« 25-1-1972 (All), Reversed. 

(Para 5) 

Anno: AIR, Comm. Const, of India, 
Art, 226 N, 42; AIR Manual Evidence 
Act, S. 115 N, 52. 

(B) Evidence Act (1872), s. 115 — Wai» 
ver — What constitutes — Party nust 
bave knowledge of his right — Civil Misc. 
W. No. 3788 of 1970, D/- 25-1-1972 (All), 
Reversed, 


Waiver means abandonment of a nghi 
and it may be either express or implied 
from conduct, but its basic requirement 
is that it must be an intentional act with 
knowledge, There can be no waiver un- 
less the person who is said to have waiv~ 
ed is fully. informed as to his right and 
with full knowledge of such right, he in= 
tentionally abandons if: 


Held that the claim of the appel_ant 
fo exemption from sales tax could be 
sustained only on the doctrine of promis- 
sory estoppel and this doctrine ceuld 
not be said to be so well defined ir its 
scope and ambit and so free from un- 


*(Civil Misc. Writ No. 3788. of 1970, Dj» 
25-1-1972 (All).) ~ 
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certainty in its application that the 
Court should be compelled to hold that 
the appellant must have had knowledge 
of its right to exemption on the basis of 
promissory estoppel at the time when it 
addressed the letter dated 25th June, 
1970 to the Government, Moreover, there 
is no presumption. that every person 
knows the law. It was, therefore, not 
possible. to presume, in the absence of any 
material placed before the Court, that 
the appellant had full knowledge of its 
right to exemption so as to warrant an 
inference that the appellant waived such 
right by addressing the letter dated 25th 
June, 1970, Civil Misc, W. No. 3788 of 
1970, ..D/~ 25-1-1972 (All), Reversed; 
(1846), 2CB 706 and (1867) 2 HL 43, Rel. 
on, (Para 6) 


Anno: AIR Manual Evidence Act, 
S. 115 N. 52. 


(C) Evidence Act (1872), S. 115 — Pro- 
missory estoppel — Meaning of — Whe- 
ther the State is bound and if so to what 
extent it is bound by the principle of 
promissory estoppel — Civil Misc. Writ 
No. 3788 of 1970, D/~ 25-1-1972 (All), 
Reversed, 


Doctrine of promissory estoppel has 
been variously called ‘promissory estop- 
pel’, ‘requisite estoppel’, ‘quasi estoppel’ 
and ‘new estoppel’, It is a principle 
evolved by equity to avoid injustice and 
though commonly named ‘promissory 
estoppel’, it is neither in the realm of 
contract nor in the realm of estoppel. 
The true principle of promissory estop- 
pel seems to be that where one party 
has by his words or conduct made to 
the other a clear and unequivocal pro- 
mise which is intended to create legal 
relations or effect a legal relationship to 
arise, in the future, knowing or intend- 
ing that it would be acted upon by the 
other party to whom the promise is made 
and it is in fact so acted upon by the 
other, party, the promise would be bind- 
ing on the party making it and he would 
not be entitled to go back upon it, if it 
would be inequitable to allow him ‘to do 
so having regard to the dealings which 
have taken place between the parties, 
and this would be so irrespective of whe- 
ther there. is any pre-existing relation- 
ship between the parties or not. The 
doctrine of promissory estoppel need not 
be inhibited by the same limitation as 
estoppel in the strict sense of the term. 
It is an equitable principle evolved by 
the courts for doing justice and there is 
no reason why it should be given only 
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a limited application by way of defence, 
There is no reason in logic or principle 
why promissory estoppel should also not 
be available as a cause of action, if ne- 
cessary to satisfy the equity. It is not 
necessary, in order to attract the applic- 
ability of the doctrine of promissory 
estoppel, that the promisee, acting in re- 
liance on the promise, should suffer any 
detriment, What ‘is necessary is only that 
the promisee should have altered his 
position in reliance on the promise, But 
if by detriment we mean injustice to the 


_promisee which would result if the pro- 


misor were to recede from his promise, 
then detriment would certainly come in 
as a necessary ingredient. The detriment 
in such a case is not some prejudice suf- 
fered by the promisee by acting on the 
promise, but the prejudice which would 
be caused to the promisee, if the pro- 
misor were allowed to go back on the 
promise. If this is the kind of detriment 
contemplated, it would necessarily. be 
present in every case of promissory 
estoppel, because it is on account of such 
detriment which the promisee would suf- 
fer if the promisor were to act different- 
ly from his promise, that the Court 
would consider it inequitable to allow 
the promisor to go back upon his pro- 
mise. In India not only has the doctrine 
of promissory estoppel been adopted in 
its fullness but it has been recognized as 
affording a cause of action to the person 
to whom the promise is made. The re- 
quirement of consideration has not been 
allowed to stand in the way of enforce- 
ment of such promise. The doctrine of 
promissory estoppel has also been. appli- 
ed against the Government and the de- 
fence based on executive necessity has 
been categorically negatived. Where the 
Government makes a promise knowing 
or intending that.it would be acted on 
by the promisee and, in fact, the pro- 
misee, acting in reliance on it, alters his 
position, the Government would be held 
bound by the promise and the promise 
would be enforceable against the Gov- 
ernment at the instance of the promisee, 
notwithstanding that there is no conside- 
ration for the promise and the promise 
is not recorded in the form of a formal. 
contract as required by Art, 299 of the 
Constitution, It is elementary that”in, a 
republic governed by the rule of law, no 
one, howsoever high or low, is above, the 
law, Every one is subject to the law as 
fully. and completely as any. other and 
the Government is no exception. It is 


indeed the pride’ ‘of constitutional demo- 
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cracy and rule of law that the Govern- 
ment stands on the same footing as a 
private individual so far as the obligation 
of the law is concerned: the former is 
equally bound as the latter. The Govern- 
ment cannot claim to be immune from 
the applicability of the rule of promis- 
sory estoppel and repudiate a promisa 
made: by it on the ground that such pro- 
mise may fetter its future executive ac- 
tion. If the Government does not want 


its freedom of executive action to be 
hampered or restricted, the Government 
need not make a promise knowing of 


intending that it would be acted on by 
the promisee and the promisee would 
alter his position relying upon it. But if 
the Government makes such a promise 
and the promisee acts in reliance upon it 
and alters his position, there is no reason 
why the Government should not be com- 
pelled to make good such promise like 
any other private individual. But since 
the doctrine of promissory estoppel is 
an equitable doctrine, it must yield when 
the equity so requires. If it can be 
shown by the Government that having 
regard to the facts as they have subse- 
quently transpired, it would be inequit- 
able to hold the Government to the pro- 
mise made by it, the Court would not 
raise an equity in favour of the promi- 
see and enforce the promise against the 
Government, The doctrine of promissory 
estoppel would be displaced in such a 
case because, on the facts, equity wouid 
not require that the Government should 
be held bound by the promise made by 
it, When the Government is able to show 
that in view of the facts which have 
transpired since the making of the pro- 
mise, public interest would be prejudic-~ 
ed if the Government were required to 
carry out the. promise, the court would 
have to balance the public interest in 
the Government carrying out a promise 
made to a citizen which has induced the 
citizen to act upon it and alter his posi- 
tion and the public interest likely to suf- 
fer if the promisé were required to be 
carried out by the Government and de- 
termine which way the equity lies. It 
would not be enough for the Government 
just to say that public interest requires 
that the Government should not be com- 
pelled to carry out the promise or that 
the public interest would suffer if the 
Government were required to honour it. 
The Government cannot claim to be ex- 
empt from the liability to carry out the 
promise on some indefinite- and undis- 
closed ground of necessity or ‘expedi- 


` 
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ency, nor can the Government claim to 
be the sole judge of its liability and re- 
pudiate it on an ex parte appraisement 
of the circumstances. If the Government 
wants to resist the liability, it will heve 
to disclose to the Court what are ‘the 
subsequent events on account of wh.ch 
the Government claims to be exempt 
from the liability and it would be ‘or 
the Court to decide whether those events 
are such as to render it inequitable to 
enforce the liability against the Govern- 
ment. Mere claim of change of polcy 
would not be sufficient to exonerate -he 
Government from the liability: the Gev- 
ernment would have to show what pre~ 
cisely is the changed’ policy and alsc its 
reason and justification so that the Coart 
can judge for itself which way the pub- 
lic interest lies and what the equity of 
the case demands. It is only if the Coart 
is satisfied, on proper and. adequate ma- 


terial placed by the Government, taat 
overriding public interest requires taat 
the Government should not be held 


bound by the promise but should be fee 


to act unfettered by it, that the Court 
would refuse to enforce „the prornise 
against the. Government, The Court 


would not act on the mere ipse dixit of 
the Government, for it is- the. Coart 
which. has to decide and not the Gove-n~ 
ment whether the Government  shoald 
be held exempt from liability, This is 
the essence of the rule of law. The bar- 
den would be upon the Government to 
show that the public interest in -he 
Government acting otherwise than in ac- 
cordance with the promise is so’ over- 
whelming that it would be inequitanle 
to hold the Government bound by -he 
promise and the Court would insist cr. a 
highly rigorous standard of proof in -he 
discharge of this burden. But even wh2re 
there is no such overriding public inie- 
rest, it may still be competent to <he 
Government to resile from the prorcise 
“on giving reasonable notice, which reed 
not be a formal notice, giving the peo- 
misee a reasonable opportunity of ze~ 
suming his position” provided of course 
it is possible for the promisee to restere 
status quo ante. If, however, the pro~ 
misee cannot resume his position, ~he 
promise would become final and ir-e- 
vocable. Where the Government owes 
a duty to the public to act in a particular 
manner—and’ here obviously duty means 


a course of conduct enjoined by lavr — 


the doctrine of promissory estoppel can- 
not be invoked for preventing the Gov- 
ernmént from acting in discharge of its 
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duty under the law. The doctrine of pro- 
missory estoppel cannot be. applied in 
teeth of an obligation or liability impos- 
ed by law. It may also be noted that 
promissory estoppel cannot be invoked 
to compel the Government or even a pri- 
vate party to do an act prohibited by 
law, There can also be no promissory 
estoppel against the exercise of legisla- 
tive power. The Legislature can never 
be precluded from exercising its legisla- 
tive function by resort to the doctrine of 
promissory estoppel.. Case law discussed. 
(1956) 1 All ER 256 and AIR 1968 sc 
718, Rel. on. - 

(Paras 7, 8, 9, 10, 19, 24, 27, 28, 33) 


On 10th October, 1968. a news ten 
appeared in the National Herald in which 
it was stated that the State of Uttar Pra~ 
desh had decided to give exemption from 
sales tax for a period of three years 
under Section 4A of the U. P, Sales Tax 
Act to all new industrial units in the 
State with a view to enabling them to 
come on firm footing in developing stage. 
This news item was based upon a state 
ment made by Shri M: P. Chatterjee the 
then Secretary in the Industries Depart- 
ment of the Government. The appellant, 
on the: basis of this announcement, ad- 
dressed a letter dated 11th October, 
1968 to the Director of Industries stating 
that in. view of the Sales Tax Holiday 
announced by the Government, the ap- 
pellant intended to set up a Hydro- 
genation Plant for. manufacture. of 
Vanaspati and sought. for confirmation 
that this industrial unit, which they pro- 
posed to set up, would be entitled to 
Sales Tax Holiday for a period of three 
years from the date. it commences pro- 
duction. The Director of Industries repli- 
ed by his letter dated 14th-Oct., 1968 
confirming that “there will be no sales 
tax for three years on the finished prox 
duct of your proposed Vanaspati factory 
from the date it gets power connection 
for commencing production.” The appel< 
lant later addressed a letter dated 22nd 
January, 1969 to the respondent who 
was the Chief Secretary to the Govern< 
ment, The respondent: stated categori- 
cally in his letter in reply ‘dated 23rd 
January, 1969 that the proposed Vanas- 
pati factory of the appellant ‘will be 
entitled to exemption from U, P. Sales 
Tax for a period of three years from the 
date of going ‘into production and that 


this will apply to all ‘Vanaspati sold 
during that period in Uttar Pradesh it- 
self” and expressed his surpise that a 
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fetter from the Chief Secretary to the 
State Government stating this fact in 
clear and unambiguous words should not 
carry conviction with the financial insti» 
tutions: 

Held if was clear from the letter of 
the respondent dated 23rd January, 1969 
that a categorical representation was 
made by the respondent on behalf of the 
Government that the proposed vanaspati 
factory of the appellant would be en- 
titled to exemption from sales. tax in 
respect of sales of vanaspati effected in 
Uttar Pradesh for a period of three years 
from the date of commencement of pro~ 
duction. The letter dated 23rd January, 
1969 clearly showed that the respondent 
made this representation in his capacity 
as the Chief Secretary of the Govern~ 
ment, and it was, therefore, a represen« 
tation on behalf of the Government. The 
appellant relying on this representation 
of the Government, borrowed moneys 
from various financial institutions, pur- 
chased plant and machinery from M/s, 
De Smith (india) Pvt. Ltd, Bombay and 
set up a vanaspati factory at | Kanpur. 
The facts necessary for invoking the 
doctrine of promissory estoppel | were, 
therefore, clearly present and the Gov~ 
ernment was bound to carry out the re- 
presentation and exempt the appellant 


from sales tax in respect of sales of. 


vanaspati effected by it in Uttar Pradesh 
for a period of three years from the date 
of commencement of the production. The 
Government was bound on the principle 
of promissory estoppel to make good the 
representation made by it, Civil Misc. 
Writ No. 3788 of 1970, D/- 
(All), Reversed, (Paras 32, 33) 
Anno: AIR Manual Evidence Act, Sec- 
tion 115 N. 83A. 
Cases Referred: Chronological Paras 
AIR 1977 SC 1496; (1977). 3 SCC 457 31 
AIR 1977 SC 2149 30 
AIR 1976 SC 2237: (1976) Supp SCR a 
i 29, 
AIR 1976 J & K 41 29 
{1975) 3 All ER 269: (1975) 3 WLR 251, 
Evenden v. Guildford City Association 
Football Club Ltd. 8. 13 
{1975) 3 WLR 286: (1975) 3 All ER 314, 
Moorgate Mercantile Co, v, win 
1975) 3. All ER 865: (1975) 3 WLR 847, 
Crabb v. Arun District Council 8, 10 
AIR 1974 SC 2325: (1975) 2 SCR 359 28 
AIR 1973 SC 2641: (1974) 1 SCR 515: 
1973 Lab IC 1593 27 


Aik. 1973 $E at. (1974) 1 SCR 671, 
- 28, 29. 


M P, Sugar Mills v, State of U, P, 


25-1-1972 


ALR 
AIR 1972 SC 1311s (1972) 3 SCR 711s 
- 1973 Tax LR 398 26, 29 
(1972) 2 All ER 127: (1972) 2 WLR 800, 
W. J, Alan & Co. Ltd, v, El Nasr Ex- 
port and Import Co, 33 
AIR 1971 sc 1021 : 2 (1970) 3 SCR 854 
25, 29, 31 
(1970) 2 All ER 871+ (1970) 3 WLR 287, 
Kammins Ballrooms Ltd, v, Zenith 
Investments (Torquay) Ltd, 33 
ATR 1968 SC 718: (1968) 2 SCR 366 20, 
21, 22, 24, 25, 26, 29, 30, 31 
(1968). 2 All ER ‘987 : (1968) 3 All ER 225, 
Durham Fancy Goods Ltd. v. Jackson 
(Michael) (Fancy Goods) Ltd, 8 
(1965) 3 All ER 837: (1966) 2 WLR 288, 
D. & C, Builders v, Rees 33 
(1964) 3 All ER 556: (1964) 1 WIR mee 
Ajayi v, Briscoe , 33 


{1960} 2 All ER 314: (1960) 1 WLR 48, 
Beesly v. Hallwood Estates Ltd. 9 
(1958) 31 Cal 2d 409 ' 14 
(1956) 1 All BR 256:1947 KB 130, Cen- 
tral London Property Trust v. High 
Trees House 7, 8, 9, 
16, 11, 14, 26, 33 

(1955) 2 All ER 657: (1955) 1 WLR 761, 
Tool Metal Mfg. Co, Ltd, v, Tungsten 
Electric .Co, . Ltd. 33 


ATR 1951 SC 469: 1952 SCR 43 21, 24 
1951 AC 837: (1951) 2 All ER 278, Ho- 
well v, Falmouth Boat Construction Co. 
15, 18, 28 
(1951) 2 KB 164: (1951) 1 All ER 426, 
_ Candler v. Crane Chrismas & Co. 13 
(1951) 2 KB 215: (1951); 1 AN ER 767, 
Combe v. Combe , 9, 11, 13 
(1949) 1 KB 227: (1948) 2 All ER 767, 
Robertson v, ‘Minister of Pensions 5 
' 13, 15, 22, 25, 26, 28 
(1947) 332 US 380:92 L Ed 10, Federal 
‘Crop Insurance Corporation v. Merrill 
17, 18, 29 
(1938) 59 CLR 641 (Aus), Grundt v, Great 
Boulder Pty Gold Mines Ltd. 33 
1937 AC 473: (1937) 2 All ER 646, Evans 
‘vy. Bartlam 6 
1934 AC 176: 150 LT 384, Reilly v, R. 
15 


(1921) 3 KB 500: 126 LT 63, Rederiakti- 
ebolaget Amphitrite v. R. 15, 22 


(1920) 28 CLR 305 (Aus), Craine v. Colo- 
nial Mutual Fire Insurance Co. Ltd, 6 


1915 AC 847: 113 LT 386, Dunlop Pneu- 


matic Tyre Co.. v, Selfridge 12 
(1905) ILR 29 Bom 580 9, 19, 20, 24 
(1901) 167 NY 96 14 


(1888) 40 Ch D 268: 60 LT 527, Birming- 
ham & District Land Co. v, London & 
North Western Rly. ‘Co. ` 7,8, T1 

{1880} ILR- & Cal: 669°: 19, 24- 


1979 


(1877) 2 AC 439: 36 LT 932, Hughes v. 
Metropolitan Ry. Co. 7, 8, 10, 11 

(1867) 2 HL 43: 16 LT 217, Earl of Darn- 
ne v. London Chatham. and sir 

Co, 

dan 1-HL 129: 14 WR 926, Ramsden 
.v. Dyson 10 

(1854) 5 HLC 185: 10 ER 868, Jorden v. 
Money 

(1846) 2 CB 706: 
dale v, . Falkner 

57 ALR 980, Alleghany College v. Na- 
tional Chautaugus County Bank 14 


8, 1 
135 ER 1124, Martin- 
6 


335 FR 2d 96, Valsonawich v. Uni-ed 

States >. 18 
12 NY 18 14 
74 NY 72 i 14 
103 NY 600 l 14 
221 NY 431 ©- 14 
234 NY 479 F 14 
97 Vt 495 . 14 


Mr. S. T. Desai, Sr, . Advocate (lv_/s. 
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G. N. Dikshit, Sr. Advocate (M/s. M. V. 
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BHAGWATI, J.:— This appeal by cer- 
tificate raises a question of considerajle 
importance in the field of public lew. 
How far and to what extent is the State 
bound by the doctrine of promissory =s- 
toppel? It is a doctrine of comparatire- 
ly ‘recent origin but it is potentially so 
fruitful and pregnant with such vast pes- 
sibilities for growth that traditional law- 


yers are alarmed lest it might upset ex- . 


isting doctrines which are looked upon 
almost reverentially and which have 
held the field for a long number of years. 
The law in regard to promissory estcp- 
pel is not yet well settled though it Las 
been the subject of considerable debzte 
in England as well as the United Sta-es 
of America and it has also received ccn- 
sideration in some recent 
India and we, therefore, propose to ds- 
cuss it in some detail with a view to 
defining its contours and demarcating 
its parameters, We will first, state brief- 
ly the facts giving rise to this appeal. 
This is necessary because it is orly 
where -certain fact-situations exist that 


promissiory estoppel can be savoked aad - 


applied. 
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2. The appellant is a limited company 
which is primarily engaged in the busi- 
ness of. manufacture and sale of sugar 
and it has also a cold storage plant and 
a steel foundry. On 10th October 1968 
a news item appeared in the National 
Herald in which it was stated thai the 
State of Uttar Pradesh had decided to 
give exemption from sales tax “or a 
period of three years under Section 4A 
of the U. P. Sales Tax Act to all- new 
industrial units in the State with = view 
to enabling them “to come on firm foot- 
ing in developing stage”. This news item 
was based upon a statement made by 
Shri M. P. Chatterjee the then Secretary 
in the Industries Department oi the 
Government, The appellant, on the basis 
of this announcement, addressed a letter 
dated ilth October, 1968 to the Direc- 
tor of Industries stating that in view of 
the Sales Tax Holiday announced by the 
Government, the appellant intended to 
set up a .Hydrogenation Plant for 
manufacture of Vanaspati and sought 
for confirmation that this industrial unit, 
which they proposed to. set up, would be 
entitled to Sales Tax Holiday “or a 
period of three years from the date). 
it commences production, The Director 
of Industries replied by his letter dated 
4th Oct., 1968 confirming that “there 
will be no sales tax for three years on 
the finished product of your proposed 
Vanaspati factory from the date it gets 
power connection for commencing pro- 
duction.” The appellant thereupon start- 
ed taking steps to contact various finan- 
ciers for financing the project ani also 
initiated negotiations with manufacturers 
for purchase of machinery for setting up 
the Vanaspati- factory. On 12th Decem- 
ber, 1968 the appellant’s represertative 
met the 4th respondent who was a: that 
time the Chief Secretary to the Govern- 
ment as also Advisor to the Governor 
and intimated to him that the aprellant 
was setting up the Vanaspatji factory 
solely on the basis of the assurance given 
on behalf of the Government that the 
appellant would be entitled to exemp- 
tion from sales tax for a period of three 
years from the date of commenc2ment 
of commercial production at the factory 
and the 4th respondent reiterated the 
assurance that the appellant would be 
entitled to sales tax holiday in case the 
Vanaspati factory was put up by it. The 
appellant by its letter dated 13th De- 
cember, 1968 placed on record whet had 


transpired at the meeting on the previ= 


ous day and “requested. the 4th respon- 
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dent “to please confirm that ‘we shall. be 
allowed sales tax holiday. for a period 
of three years on the sale of Vanaspati 
from the date we start production”. On 
the same day the appellant entered into 
an agreement with M/s. De Smet (India) 
Pvt. Ltd, Bombay for supply of plant 
and machinery for the Vanaspati fac- 
tory, providing clearly that the- appel- 

lant would. have to (sic) option to termi- 
-~ nate the agreement, if within 10 weeks 
exemption from sales tax was not grant- 
ed by the State Government. The - 4th 
respondent replied on 22nd December, 
1968 confirming that “the State Govern» 
ment will be willing to consider your re- 
quest for grant of exemption from U. P. 


sales tax for a period of three years. 


from the date of production” and asked 
the appellant to obtain the requisite 
‘application form.and submit a formal 
application to the Secretary to the Gov- 
ernment in the Industries Department 
and in the meanwhile to ‘go ahead with 
the arrangements for setting-up the fac- 
tory’. The appellant had in the mean~ 
time submitted an application dated 21st 
December, 1968 for a formal order 
granting exemption from sales tax under 
Section 4A. of the Act. It appears that 
the letter of the 4th respondent dated 
22nd December, 1968 was not regarded 
as sufficient by the financial institutions 
which were approached by the appellant 
for financing the project since it merely 
stated that the State Government would 
be willing to consider the request for 
grant of exemption and did not convey 
any decision of the State Government 
that the exemption would be granted. 
{The appellant, therefore, addressed a 
letter dated 22nd January, 1969 to the 


4th .respondent pointing ‘out that the 
financial: institutions were of the view 
‘jthat -the letter of the 4th respondent 


dated 22nd December, 1968 “did not pur~ 
port to commit the Government for the 
concession mentioned” and it was, there- 
fore, necessary to obtain a formal order 
of exemption in terms of the application 
submitted by it. The 4th respondent, 
however, stated categorically in his let- 
ter in reply dated 23rd January 1969 
that the proposed Vanaspati factory of 
the appellant “will be entitled to exemp- 
tion from U, P. sales tax for a period 
of three years from the date of going 
into production and that this will apply 
to all Vanaspati sold during that period 
in Uttar Pradesh itself” “and expressed 
his surprise that ‘a letter from the Chief 
Secretary to the State Government stat- 
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ing this fact in clear and unambiguous 
words should not carry conviction. with 
the. financial institutions’. In view of this 
unequivocal assurance given by the 4th 
respondent, who not only occupied the 
post of Chief Secretary to the Govt. but 
was also Advisor to the Governor func- 
tioning under the Presidént’s rule, the 
appellant went ahead with the setting up 
of’ the Vanaspati factory. The appellant 
by its letter dated 25th April, 1969 ad- 
vised the 4th respondent that the U. P. 
Finance- Corporation, being convinced by 
the clear and categorical assurance given 
by the 4th respondent that the Vanaspati 
factory of the appellant would be en- 
titled to exemption from sales tax for a 
period of three years from the date. of 
commencement of production, had sanc- 
tioned financial assistance to the appel- 
lant and the appellant was going ahead 
with the project in full speed to enable 
it to start production at the earliest, The 
appellant made considerable progress in 
the setting up of the Vanaspati factory 
but it seems that by the middle of May 
1969 the State Government started kav- 
ing second thoughts on the question of 
exemption and a letter dated 16 May, 
1969 was addressed by the 5th respon- 
dent who was Deputy Secretary to’ the 
Government in the Industries Depart- 
ment, intimating that a meeting has been 
called by the Chief Minister on 23rd 
May, 1969 ‘to discuss the question of giv- 
ing concession in. sales tax on Vanaspati 
products’ and requesting the appellant 
to attend the meeting. The appellant im- 
mediately by its letter dated 19th May, 
1969 pointed out to the 5th respondent 
that so far as the appellant was concern- 
ed, the State Government had already 
granted exemption from sales tax by 
the letter of the Chief Secretary dated 
23rd January, 1969, but still, the appel- 
lant would be glad to send its represen- 
tative to attend the meeting as desired 
by the 5th respondent, The proposed 
meeting’ was, however, postponed and 
the appellant was intimated by the 5th 
respondent by its letter dated 23rd May, 
1969 that the meeting would now be 
held on 3rd June, 1969. The appellant’s 
representative attended the meeting on 
that day and ‘reiterated that so far as 
the appellant was concerned, it had al- 
ready been granted exemption from: sales 
tax and the State Government stood 
committed to it. The appellant thereafter 
proceeded with the work of setting up 
the Vanaspati plant on the basis thet in 


accordance with the assurance given by 
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the 4th respondent on behalf of the State 
Government, the appellant would be- ex- 
empt from- payment of sales.tax for a 
period of three years from-the date of 
commencement of production. ; 


3. The State Govérnment however 
went back upon this assurance ~ anc a 
letter dated 20th Jan., 1970 was address- 
ed by the 5th respondent intimatng 
that the. Government had taken a po- 
licy decision that new Vanaspeti Urits 
in the State which go into commerdal 
production by 30th Sept., 1970 would be 
given partial concession in Sales Tax at 
the following races for a period of three 
years : 


34% 


First. year of production 


Second year of production - 3% 
Third year of production 2% 


The appellant by its letter dated 25th 
June, 1970 pointed out to the Secretery 
to the Government that the appellant 
proposed to start. commercial product-on 
of Vanaspati wich effect from lst July, 
1870 and stated that, as notified in the 
letter dated 20th Jan., 1970, the appel- 
lant would be availing of the exemption 
granted by the State Government and 
would be charging Sales Tax at the 
rate of 34% instead of 7% on the saes 
of Vanaspati menufactured by it for a 
period of one year commencing from ist 
July, 1970, The factory of the appl- 
lant thereafter went into production 
from 2nd July, 1970 and the appellant 
informed the Secretary to the Govern- 
ment about the same by its letter. dared 
3rd July, 1970.. The State Government 
however once again changed its decis:on 
and on 12th Aug., 1970, a news item ep- 
peared in the Northern India Patrika 
stating that the Government had deed- 
ed to rescind the earlier decision i.e. the 
decision set out in the letter dated 2th 
Jan., 1970, to allow concession in the 
rate of Sales Tax to new Vanaspati 
Units. The appellant thereupon filec.a 
writ petition in the High Court. of Alla- 
habad asking for a writ directing the 
State Government .to exmept the sales of 
Vanaspati manufactured by the appel- 
lant from Sales Tax for 
three years commencing from 2nd July, 
1970 by issuing a notification under Seac- 
tion 4A and not to -collect or charge 
Sales Tax from the.. appellant for . the 
said period of three. years. It 
that in the writ petition. as - origina.ly 
filed, there was no plea .of promisscry 
estoppel taken .against.the, State Govern- 
ment and the writ. petition. was, 
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fore, amended by obtaining leave of- the 
High Court with a view to introducing 
the plea of promissory estoppel, The ap- 
pellant. urged in the amended writ peti- 
tion that the 4th respondent acting on 
behalf of the State Government had 
given an unequivocal assurance to the 
appellant that the- appellant would he 
entitled to exemption from payment of 
Sales Tax for a period of three years 
from the date of commencement of the 
production and this assurance was given 
by the 4th respondent. intending or know- 
ing that it would be acted on by the 
appellant and infact the appellant, act- 
ing in reliance on it, established the 
Vanaspati factory by investing a large- 
amount and the State Government was, 
therefore, bound to honour the assurance 
and exempt the Vanaspati manufactured 
and sold by the appellant from payment 
of Sales Tax for a period’ of three 
years from 2nd July, 1970. This plea 
based on ‘the doctrine of promissory 
estoppel was, however, rejected by the 
Division Bench of the High Court prin- 
cipally on the ground that the appel- 
lant had waived the exemption, if any, 
by accepting the concessional rates, set! 
out in the letter of the Deputy Secre- 
tary dated 20th Jan., 1970. The appel- 
lant thereupon preferred the present ap- 
peal after. obtaining a certificate of fit- 
ness from the High Court. 





4. The principal argument advanced 
on behalf of the appellant in support of 
the appeal was that the 4th respondent 
had given a categorical assurance on be- 
half of the State Government that. the 
appellant would be exempt from pay- 
ment of sales tax for a period of three 
years from the date of commencement 
of production and such assurance was 
given intending or knowing that it. would. 
be acted on by the appellant and in 
fact the appellant, acting in reliance on 
it, altered its position and the State 
Government was, therefore, bound, on 
the principle of promissory estoppel, to 
honour the assurance and exempt the 
appellant from sales tax for a period of 
three years from 2nd July, 1970, being 
the date on which the factory of the ap- 
pellant commenced production. The ap- 
pellant assailed the view taken by the 
High Court that this claim of the ap- 
pellant. for exemption based on the doc- 
trine :of promissory estoppel was barred 
by waiver, because. the appellant had-by 
its letter dated 25th June, 1970 accepted 
that it. would avail- of the , exemption 
granted - under the letter of the 5th res- 
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pondent dated 20th January, 1970 and. 
tharged sales tax at the concessional rate 
of 34% instead of 7% during the first 
year of its production. The appellant 
urged that waiver was a question of fact 
which was required to be pleaded and 
3ince no plea of waiver was raised in 
the affidavit filed on behalf of the State 
Government in opposition to the writ 
petition, it was not competent to the 
State Government to rely on the plea 
of waiver for the first time at the hear- 
ing of the writ petition, Even if the 
plea of waiver were allowed to be rais- 
ed, notwithstanding that it did not find 
place in the pleadings, no waiver was 
‘made out, said the appellant, since there 
was nothing to show what were the cir- 


cumstances in which the appellant had 
addressed the letter dated 25th June, 
1970 stating that it would avail of the 


exemption granted under the letter dated 
20th January, 1970 and it was not pos- 
sible to say that the appellant, with full 
knowledge of its right to claim total 
exemption from: payment of Sales Tax, 
waived that right and agreed to accept 
the concessional rates set out in the let- 
ter dated 20th January, 1970. The State 
Government on the other hand strongly 
pressed the plea of waiver and submit- 
ted that the appellant had clearly waiv- 
ed its right to complete exemption from 
payment of Sales Tax by addressing the 
letter dated 25th June, 1970. The State 
Government also contended that, in any 
event, even if there was no waiver, the 
appellant was not entitled to enforce 
the assurance given by the 4th respon- 
dent, since such assurance was not 
binding on the State Government and 
moreover, in the absence of notification 
under S. 4A, the State Government 
could not be prevented from enforcing 
the liability to sales tax imposed on the 
appellant under the provisions of the 
Act, It was urged on behalf of the 
State Government that there could be 
no promissory estoppel against the State 
Government so as to inhibit it from for- 
mulating and implementing its policies 
:n public interest, These were broadly 


the rival contentions urged on behalf of- 


zhe parties and we shall now proceed to 
zonsider them. 


5. We shall first deal with the ques- 
tion of waiver since that can be dispos- 
ad of in a few words, The High Court 
held that even if there was an assurance 
given by the 4th respondent on‘ behalf 
of the State Government and such as- 
surance was binding on the State Gov- 
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ernment on the principle of promissory 
estoppel, the appellant had waived its 
right under it by accepting the conces- 
sional rates.of sales tax set out in ihe 
letter of the 5th respondent. dated 20th 
Jan., 1970. We do not think this view 
taken by the High Court can be sus- 
tained. In the first place, it is elemen- 
tary that waiver is a question of fact 
and it. must be: properly pleaded and 
proved. No plea of waiver can be al- 
lowed to be raised unless it is pleaded 
and the factual foundation for it is laid 
in the pleadings. Here it was, common 
ground that the plea of waiver was not 
taken by the State Government in the 
affidavit filed on its behalf in reply to 
the writ petition, nor was it indicated 





even vaguely in such affidavit. It ‘was 
raised for the first time at the hearing 
of the writ petition. That was clearly 


impermissible without an amendment of 
the affidavit in reply or a supplementary 
affidavit raising such plea, If waiver 
were properly pleaded in the affidavit in 
reply, the appellant would have had an 
opportunity of placing on record facts 
showing why and in what circumstan- 
ces the appellant came to address the 
letter dated 25th June, 1970 and estab- 
lishing that on these facts there was no 
waiver by the appellant of its right to- 
exemption under the assurance given by 
the 4th respondent. But in the absence 
of such pleading in the affidavit in re- 
ply, this opportunity was denied to the 
appellant. It was, therefore, not right 
for the High Court to have allowed the 
plea of waiver to be raised against the 
appellant and that plea should have 
been rejected in limine. 


6. Secondly, it is difficult to see how, 
on the facts, the plea of waiver could 
be said to have been made out by the 
State Government. Waiver means aban- 
donment of a right and it may bë 
either express or implied from conduct, 
but its basic requirement is that it must 
be “an intentional act with knowledge.” 
per Lord Chelmsford, L. C. in Earl of 
Darnley v. London, Chatham and Dover 
Rly. Co., (1867) 2 HL 43 at p. 57. There 
can be no waiver unless the person who 
is said to have waived is fully inform- 
ed as to his right and with full know- 
ledge of such right, he intentionally 
abondons it. It is pointed out in Hals- 
bury’s Laws of England (4th ed) Vol. 16 
in para. 1472 at p. 994 that for a “wai- 
ver to be effectual it is essential that 
the person granting it should be fully 
informed as to his rights” and Isaacs, J. 
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delivering the judgment of the High 
Court of Australia in Craine v. Colonial 
Mutual Fire Insurance Co, Ltd. (1920) 28 
CLR 305 has also emphasised that wai- 
ver “must be with knowledge, an essen- 
tial supported by many- authorities,” 
Now in the present case there is noh- 
ing to show that at the date when the 
appellant addressed the letter dated 2th 
June, 1970, it had full knowledge of its 
right to exemption under the assurar.ce 
given by the 4th respondent and that it 
intentionally abandoned such right. It 
is difficult to speculate what was the 
reason why the appellant addressed the 
letter dated 25th June, 1970 stating that 
it would avail of the concessional ra:es 
of sales tax granted under the let:er 
dated 20th Jan.,.1970. It is possible that 
the appellant might have thought that 
since no notification exempting the ep- 
pellant from sales tax had been issued 
by the State Government under Sec. <A, 
the appellant was legally not entitled to 
exemption and that is why the’ appeal- 
lant might have chosen to accept what- 
ever concession was being granted by 
the State Government. The claim of -he 


appellant to exemption could be sustan- - 


ed only on the doctrine of: promisscry 
estoppel and this doctrine could not be 
said to be so well defined in its sccpe 
and ambit and so free from uncertaimty 
in its application that we should be 
compelled to hold that the appellant 
must have had knowledge of its right to 
exemption on the basis of promisscry 
estoppel at the time when it addres:ed 
the letter dated 25th June, 1970. In fact 
in the petition as originally filed, ~he 
right to claim total exemption from 
sales tax was not based on the plea of 
promissory estoppel which was introdac- 
ed only by way of amendment, Moce- 
over, it must be remembered that there 
is no presumption that every person 
knows the law. It is often said 
that every one is presumed to know 
the law, but that is not a cor 
rect. statement: there is no stch 
maxim known to the. law. Over a 
hundred and thirty years ago, Maule J. 
pointed out in Martindale v. Falkrer, 


(1846) 2 CB'706 “There is no presurcp~' 


tion in this country that every perron 
. knows the law: it would be contrary to 
common sense and reason if it were so”. 
Scrutton, L. J., also once said: “It is 
impossible to know all the statutory 
law, and not very possible to know all 
the common law.” But it was Lerd 
Atkin who, as in so many other spheres, 
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put the point in its. proper context 
when he said in Evans v. Bartlam. 1937 
AC 473”...... the fact is that there is not 
and never.has been a presumption that 
There is the 
rule that ignorance of the law, do2s not - 
excuse, a maxim of very different scope 
and application.” It is, therefore, not 
possible to presume, in the abserce of 
any material placed before the Court, 
that the appellant had full knowledge of 
its right to exemption so as -to warrant 
an inference that the appellant waived 
such right by addressing the letter dtd. 
25th June, 1970. We accordingly reject 
the plea of waiver raised on behalf of 
the State Government, 





7. That takes us to the question whe- 
ther the assurance given by the 4tn res- 
pondent on behalf of the State Govern- 
ment that the appellant would be ex- 
empt from sales tax for a period of 
three years from the date of commence- 
ment of production could be enforced 
against the State Government by invok- 
ing the doctrine of promissory estoppel. 
Though the origin of the doctrine of 
promissory estoppel may be fourd in 
Hughes v. Metropolitan Rly, Co, (1877) 
2 AC 439 and Birmingham and Cistrict 
Land Co. v. London and North Western 
Rly. Co., (1888) 40 Ch D 268 authorities 
of old standing decided about a century 
ago by the House of Lords, it was only 
recently in 1947 that it was rediscover- 
ed by Mr. Justice Denning, as he then 
was, in his celebrated judgment in 
Central. London Property Trust Ltd. v. 
High Trees House Ltd. (1956) 1 All ER 
256 : 1947 KB 130. This doctrine has 
been variously called ‘promissory estop- 
pel’, ‘equitable estoppel’, ‘quasi estoppel’ 
and ‘new estoppel’. It is a principle 
evolved by equity to avoid injustice and 


though commonly named ‘prorrissory 
estoppel’, it is, as we shall presently 


point out, neither in the realm o? con- 
tract nor in the realm of estoppel It is 
interesting to trace the evolution of this 
doctrine in England and to refer to 
some of the English decisions in order 
to appreciate the true scope and ambit 
of.the doctrine particularly because it 
has been the subject. of considerable re- 
cent development and is steadily ex-, 
panding. The basis of this doctrine isl 
the interposition of equity. Equity has| 
always, true to form, stepped. :n to; 
mitigate the rigours of strict law. The: 
early cases did not speak of this doc- 
trine as estoppel. They spoke of it as 
‘raising an equity.’ Lord Cairns | stated 
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the doctrine in its earliest form — it 
has undergone considerable development 
Since then — in the following words in 
Hughes v. Metropolitan Rly. Co, (supra): 


“It is the first principle upon which 
all Courts of Equity proceed, that if 
parties who have entered into definite 
and distinct terms involving certain le~- 
gal results ......... afterwards by their 
own act or with their own consent en- 
ter upon a course of negotiation which 
has the effect of leading one of the par- 
ties to suppose that the strict rights 
arising under the contract will not be 
enforced, or will be kept in suspense, or 
held in abeyance, the person who other- 


wise might have enforced those rights 
will not be allowed to enforce them 
where it would be inequitable having 


regard to the dealings which have thus 
taken place between the parties.” 


8. This principle of equity laid down 
by Lord Cairns made sporadic appear- 
ances in stray cases now and then but 
it was only in 1947 that it was disinter- 
red and restated as a recognised’ doc- 
trine by Mr. Justice Denning, as he then 
was, in the High Trees case. The facts 
in that case were as follows, The plain- 
tiff leased to the defendants, a subsidiary 
of the plaintiffs, in 1937 a block of flats 
for 99 years at a rent of £2,500/~ a year. 
Early in 1940 and because of the war, 
the defendants were unable to find sub- 
tenants for the flats and unable in con- 
sequence to pay the rent. The plaintiffs 
agreed at the request of the defendants 
to reduce the rent to £1,250/- from the 
beginning of the term, By the begin- 
ning of 1945 the conditions had improv- 
ed and tenants had been found for all 
the flats and the plaintiffs, therefore, 
claimed the full rent of the premises 
from the middle of that year. The 
claim was allowed because the court took 
the view that the period for which the 
full rent was claimed fell outside the 
representation, but Mr. Justice Denning, 
as he then was, considered Obiter whe- 
ther the plaintiffs could have recovered 
the covenanted rent ior the whole 
period of the lease and observed that 
in equity the plaintiffs could not have 
been allowed to act inconsistently with 
their promise on which the defendants 
had acted, It was pressed upon the 
Court that according to the well settled 
law as laid down in Jorden’ v. Money 
(1854) 5 HLC 185 no estoppel could be 
raised against the plaintiffs since the 
the doctrine of estoppel by representa- 
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tion is applicable only to representations 
as to some state of facts alleged to be 
at the time actually in existence and not 
to promises de futuro which, if binding 
at all, must be binding only as contracts 
and here there was no representation of 
an existing state of facts by the plaine _ 
tiffs but it was merely a promise or 
representation of intention to act ina 
particular manner in the future, 

Mr. Justice Denning, however, pointed 
out: 

“The law has not been standing still 
since Jorden v. Money, There has been 
a series of decisions over the last fifty 
years which, although they are said to 
be cases of estoppel are not really such. 
They are cases in which a promise wags 
made which was intended to create le- 
gal relations and which, to the know- 
ledge ‘of the person making the promise, 
was going to be acted on by the person 
to whom it was made, and which was 
in fact so acted on. In such cases the 
courts have said that the promise must 
be honoured.” 


The principle formulated by Mr. Fus- 
tice Denning was, to quote his own 
words, “that a promise intended to be 
binding, intended to be acted on and in 
fact acted on, is binding so far as its 
terms properly apply.” Now Hughes v. 
Metropolitan Rly. Co. (supra) and Bir- 
mingham and District Land Co. v. Lon- 
don and North Western Rly. Co. (supra), 
the two decisions from which Mr. Jus- 
tice Denning drew inspiration for evolv~ 
ing this new equitable principle, were 
clearly cases where the principle was 
applied as between parties who were al- 
ready bound contractually one to the 
other. In Hughes v. Metropolitan Rly. 
Co. (supra) the plaintiff and the defen- 
dant were already bound in contract and 
the general principle stated by Lord 
Cairns, L. C. was: 


‘if parties who have entered into de- 
finite and distinct terms involving cer- 
tain legal results afterwards 
upon a course of negotiations.” 


Ten years later Bowen, L. J. also used 
the same terminology in Birmingham and 
District Land Co. v. Londen and Nerth 
Western Rly, Co, (supra) that : ; 
‘if persons who have contractual 

rights against others induce by their 

conduct those against whom they have 
such rights to believe............ » 

These two decisions might, 
seem to suggest that the 


therefore, 
doctrine of 


‘promissory estoppel is limited in’ its ope- 
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ration to-cases where the parties are al- 
ready contractually bound and one of 
the parties induces the other. to beli-vé 
that the strict rights under the contract 
would not be enforced. But we do rot 
think any such limitation can just-fi- 
ably be introduced to curtail the width 
and amplitude of this doctrine. We fai. to 
see why it should be necessary to - zhe 
applicability of this doctrine that there 
should be some contractual relationmip 
between the parties, In’ fact Donaldæon, 
J. pointed in Durham Fancy Goods Itd. 
v. Jackson (Michael) (Fancy Goods) ktd. 
(1968) 2 All ER 987. 


“Lord Cairns in his enunciation of the 
principle assumed a pre-existing œm- 
tractual relationship between the par- 
ties, but this does net seem to me tc be 
essential, provided that there is a. pre- 
existing legal relationship which cculd 
in certain circumstances give rise to lia~ 
bilities and penalties.” 


But even this limitation 
Donaldson, J. that there should be a 
pre-existing legal relationship wich 
could in certain circumtsances give vise 
to liabilities and penalties is not war- 
ranted and it is significant that the 
statement of the doctrine by Mr. cuss 
tice Denning in the High Trees case 
does not contain any such. limitaton, 
The: learned Judge has consistently re- 
fused to introduce any such limitacion 
in the doctrine and while sitting in the 
Court of Appeal, he said in so many 
terms, in Evenden v. Guildford City As- 
sociation Football Club Ltd. (1975) 3 -AN 
ER 269 : 


suggested by 


“Counsel for the appellant referred 
us, however, to the second edition of 
Spencer Bower’s book on Estoppel by 
Representation ((1966) pp, 340-342) by 
Sir Alexandar Turner, a Judge of the 
New Zealand Court of Appeal. He sug- 
gests the promissory estoppel is lim_ted 
to cases where parties are already 
bound contractually one to the othe. I 
do not think it is so limited: see Durkam 
Fancy Goods Ltd. vi Jackson MicEael 
(Fancy Goods) Ltd. It applies wren- 
ever a representation is made, whether 
of fact or law, present or future, which 
is intended. to be binding, intended to 
induce a person to act on it and he coes 
act on it.” 


This observation of Lord Denning clear- 
ly suggests that the parties need not be 
in any kind of legal relationship be-ore 
the transaction from . which, the promis- 


sory estoppel takes its origin. The doc- 
trine would seem to apply even where 
there: is no. pre-existing legal relation- 
ship between the parties, but the- pro- 
mise is intended to create legal rela- 
tions or affect a legal relationship which 
will arise in future. © Vide MHalsbury’s 
Laws of England 4th ed. p. 1018, Note 2 
to para 1514. Of course it must be 
pointed out in fairness to: Lord Denning 
that he made it clear in the High. .Trees 
case that the doctrine of promissory 
estoppel cannot found a cause of action 
in itself, since it can never do away 
with the necessity of consideration in 
the formation of a contract, but he total- 
ly repudiated inm Evenderis’ case the ne- 
cessity of a pre-existing relationship be- 
tween the parties and pointed out in 
Crabb v. Arun District Council, (1975) 3 
All ER 865 that equity. will in a given 
case where justice and fairness deniand, 
prevent a person from insisting on 
strict legal rights even where they arise 
not under any contract, but on his own 
title deeds or under statute. The.. true 
principle of promissory estoppel, there- 
fore, seems to be that where one party 
has by his words or conduct made to 
the other. a clear and unequivocal pro- 
mise which is intended to create legal 
relations or affect a legal relationship to 
arise in the future, knowing or intend- 
ing that it would be acted upon by the 
other party to whom the promise is 
made and it is in fact so acted upon by 
the other party, the promise would be 
binding on the party making it and he 
would not be entitled to go back upon 
it, if it would be inequitable to allow 
him to do so having regard to the deal- 
ings which have taken place between 
the parties, and this would be so irre- 
spective whether there is any pre-exist-| - 
ing relationship between the parties or]. 
not. ' 


9. It may be pointed out that in 
England the law has been well-settled 
for a long time, though there is some 
indication of a contrary trend to be 
found in recent juristic thinking in that 
country, that promissory estoppel can- 
not itself be the basis of an action, It 
cannot found a cause of action: it can 
only be a shield and not a sword. This 
narrow approach to a doctrine which is 
otherwise full of great potentialities is 
largely the result of an assumption, en- 
couraged by its rather misleading no- 
menclature, that the doctrine is a branch 
of the law of estoppel. Since estoppel 
has always: been traditionally a princi- 
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ple. invoked -by way of defence, the doc- 
trine of promissory -estoppel has also 
come.to be identified as a measure of 
defence. The ghost of traditional esto- 
pel continues to haunt this new doctrine:. 
formulating and applying this new 
equity in the High Trees’ case (1956-1 
All ER 256) Lord Denning . added a qua- 
lification that though in the circumstan- 
ces set out, the promise would undoubt- 
edly be held by the courts to. be bind- 
ing on the party making it, not under- 
standing that under the old common 
law it might be difficult to find any con- 
sideration for it, ‘the courts have not 
gone so far as to give a cause of action 
in damages for the breach of such a 
promise, but they have refused to al- 
low the party making it to act incon- 
sistently with it.”. Lord Denning also 
pointed out in Combe v. Combe, - (1951) 
2 KB 215 that “Much as I am inclined 
to favour the principle stated in .the 
High Trees’ case, it is important. that it 
should not be stretched too far, lest it 
should be endangered, That principle does 
not create new causes of action where 
none existed before. It only prevents a 
party from insisting upon his strict le- 
gal rights, when it would be unjust -to 
allow him to enforce them, having re- 
gard to the dealings which have taken 
place between the parties......” So also 
said “Buckley, J. in the more recent case 
of Beesly v. Hallwood Estates Ltd, (1960) 
2 All ER 314: 


“The doctrine may. afford a defence 
against the enforcement or otherwise of 
‘yenforceable rights: it cannot create a 
cause of action.” It is, however, neces- 
. |jsary.to make it clear that. though- this 
doctrine has been. called in various judg- 
{ments and text books as promissory 
estoppel and it has been variously des- 
cribed as ‘equitable estoppel’, quasi estop- 
pel’ and ‘new estoppel’, it is not real- 
ly based on the principle of estoppel, 
but it is a doctrine evolved by equity 
in order to prevent injustice where a 
promise is made by a person knowing 
that it would be acted on by the person 
to whom it is made and in fact it is so 
acted on and it is inequitable to` allow 
the party making the promise to go 
back upon it. Lord Denning himself 
observed in the High Trees’ case, ex- 
pressly making a distinction between 


~ ordinary estoppel and promissory estop- 


pel, that cases like the one before him 
were “...... 
strict sense. 


not cases of estoppel in - the 
They. are. really promises; © 
promises’ intended to be binding, intend- ` 


ed to be acted upon and in fact acted 
upon”. . Jenkins, C. J. also pointed out 
in Municipal ‘Corporation of Bombay v. 
Secy. of State, (1905) ILR 29 Bom 580 
at: p. 607 that the “doctrine is often 
treated as one of. estoppel, but I doubt 
whether this is correct, though it may 
be a convenient name to apply.” The 
doctrine of promissory estoppel need 
not, therefore, be inhibited by the same 
limitation as estoppel in the strict sense 
of the term. It is an equitable princi- 
ple evolved by the courts for doing jus- 
tice and there is no reason why it 
should be given only a limited applica- 
tion by way of defence. ' 


10. It may be noted that even Lord 
Denning recognised in Crabb v. -Arun 
District Council (1975) 3 All ER 865 
(supra) that “there are estoppels and 
estoppels. Some do give rise to a cause 
of action. Some don’t” and added that 
‘in the species of estoppel called. ‘pro- 
prietary estoppel’, it does give rise to a 
cause of action’. The learned ‘Law 
Lord, after quoting what he had said in 
Moorgate Mercantile Co. Ltd. v. Twitch- 
ings (1975) 3 WLR 286 namely that the 
effect of estoppel on the true owner 


tay be that : 


“his own title to the property, be it 
land or goods, has been held to be li- 
mited or extinguished,’ and new rights 
and interests have been created there- 
in. And this operates by reason of his 
conduct — what he has led the other to 
believe —.even though he never intend- 
ed it.” oes 


proceeded to observe that “the new 
rights and interests, so created by estop- 


- pel, in or over land, will be protected 


by the courts and in this way give rise 
to a cause of action.” The Court of Ap- 
peal in this case allowed Crabb a decla- 
ration of “a right of access at point B 
over the verge on to Mill Park Road 
and a right of way along that road to 
Hook Lane” on the basis of an equity 
arising out of the conduct of the Arun 
District Council. Of course, Spencer 
Bower and Turner, in their Treatise on 
"The Law Relating to Estoppel by Re- 
presentation’ have explained this deci- 
sion on the basis that it is an instance of 
the application of the doctrine of estop- 
pel by encouragement or acquiescence 
or what has now come to be known as 
proprietary ‘estoppel which, according to 
the learned authors, forms an exception. 
to the rule that estoppel cannot found a 
cause of action. But if we look at“ the 


1978 


judgments of Lord Denning and Scar~ 
man, L. J., it is apparent that they did 
not base .their decision. on any distinc- 
tive feature of proprietary estoppel but 
proceeded on the assumption that there 
was no distinction between promissory 


and proprietary estoppel so far as the 
problem before them was concerned. 
Both the learned Law Lord and the 


learned Lord Justice applied the princi- 
ple of promissory estoppel in giving re- 
lief to Crabb. Lord Denning, referring 
‘to what Lord Cairns had said in Hughes 
v. Metropolitan Rly. Co., (1877) 2 AC 
439 at p. 448 a decision from which in- 
spiration was drawn by him for evolv- 
ing the doctrine of promissory estoppel 
in the High Trees’ case (1956-1 All ER 
256) observed that 


e 


eee it is the first principle on which 
all courts of equity proceed..........c.c.000 
that it will prevent a person 
from insisting on his strict legal rights 
—- whether arising under a contract, or 
on his title deeds, or by statute — when 
it would be inequitable for him to do 
so having regard to the dealings which 
have taken place between the parties”. 
The decision in the High ‘Trees’ case 
was also referred to by the learned Law 
Lord and so also other cases supporting 
the doctrine of promissory estoppel. 
Scarman, L. J. also observed that in 
pursuing the inquiry as to whether there 
was an equity in favour of Crabb, he 
did not find helpful “the distinction be- 
tween promissory and proprietary estop- 
pel". He added that this “distinction 
may indeed be valuable to those who 
have to teach or expound the law, but 
I do. not think that, in solving the par- 
ticular problem raised by a particular 
case, putting the law. into categories is 
of the slightest assistance.” It does ap- 
pear to us that this was a case decided 
on the principle of promissory estoppel. 
The. representative of the Arun District 
Council clearly gave assurance to Crabb 
that they would give him access to the 
new, road at point B to serve the sou- 
thern portion of his land and the 
Arun District Council in fact construct- 
ed a gate at point B, and in the belief 
induced by this representation that he 
would have right of access to the new 
road at point B, Crabb agreed to sell 
the northern portion of his land with- 
out reserving for himself as owner of 
the southern portion any right of way 
over the northern portion for the pur-. 
pose of access to the new road. This 
was the reason why the Court raised an 
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haps the reason why it was 
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equity ‘in favour of - Crabb and held 
that the equity would be satisfied by 
giving Crabb ‘the right of access at 
point B free of charge without paying 
anything for it.” Arun District Coun- 
cil was held bound by its promise to 
provide Crabb access to the new road 
at point B and this promise was enforc- 
ed against Arun District Council at the 
instance of Crabb, The case was one 
which fell within the category of pro- 
missory estoppel and it may be regard- 
ed as supporting the view that promis- 
sory estoppel can be the basis of a 
cause of action. It is possible that the 
case also came within the rule of pro- 
prietary estoppel enunciated by Lord 
Kingsdown in Ramsden v. Dyson (1866) 1 
HL 129 : 


“The rule of law “Applicable to the 
case appears to me to be this: If a man, 
under a verbal agreement with a land- 
lord for a certain interest in land, or 
what amounts to the same thing, under 
an expectation, created or encouraged 
by the landlord that he shall have a 
certain interest, takes possession of such 
land, with the consent. of the landlord, 
and upon the faith of such promise or 
expectation, with the knowledge of the 
landlord, and without objection by him, 
lays out money upon the land, a Court 
of equity will compel the landlord to 
give effect to such promise or expecta- 
tion.” 
and Spencer Bower and Turner may be 
right in observing that that was per- 
held that 
the promise made by Arun District 
Council gave rise to a cause of action in 
favour of Crabb. But, on what princi- 
ple, one may ask, is the distinction to 
be sustained between promissory estop- 
pel and proprietary estoppel in the mat- 
ter of enforcement by action. If pro- 
prietary estoppel can furnish a cause of 
action, why should promissory estoppel 
not? There is no qualitative difference. 
between the two. Both are the off- 
springs of equity and if equity is flexi- 
ble enough to permit proprietary estop- 
pel to be used as a cause of action, 
there is no reason in logic or principle 
why promissory estoppel should also not 
be available as a cause of action, if ne- 
cessary to satisfy the. equity. 

11.. But .perhaps the main reason 


why the. English Courts have been re- - 


luctant to allow promissory estoppel to` 
found a cause of action seems to be the 
apprehension that.the doctrine of. consi- 
deration would otherwise be - completely 
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displaced. There can be no doubt that 
the decision of Lord. Denning in the 
High Trees’ case (1956-1 All ER .256) re-. 
presented a bold attempt to escape 
from the limitation imposed by the 
House of Lords in Jorden v. Money 
(1854) 5 HLC 185 (supra) and it redis- 
covered an equity which was long em- 
bedded beneath the crust of the. old 
decisions in Hughes v, Metropolitan Rly. 
Co. (1877) 2 AC 439 (supra) and Birmin- 
gham and District Land Co. v. London 
and North Western Rly. Co. (1888) 40 Ch 
D 268 (supra) and. brought about a re- 
markable development in the law with a 
view to ensuring its approximation with 
justice, an ideal. for which the law has 
been constantly striving. But it is inte- 
resting to note that Lord Denning was 
not prepared to go further, as he thought 
that having regard tothe doctrine of 
consideration which: was so deeply en- 
trenched in the jurisprudence of the 
country, it might be unwise , to extend 
promissory estoppel so as to found a 
cause of action and that is why he utter- 
ed a word of caution in Combe v. Combe 
(1951) 2 KB 215 (supra) that the princi~ 
ple of promissory estoppel ‘should not be 
stretched too far, lest it should be en- 
dangered’. The learned Law Lord Pe 
ceeded to add 


“seeing that the principle never stands 
alone as givirig a cause of action in it- 
self, it can never do away with the ne- 
cessity of consideration when that is an 
essential part of the cause of action. The | 
doctrine of consideration is too firmly 
fixed to be overthrown by a side wind.” 
Spencer Bower and Turner also point out 
at page 384 of. their Treatise (8rd Edn.) 
:that it is difficult to see how in a case of 
promissory estoppel a promise can be 
used to found a. cause of action without 
according to it operative contractual force 
and it is for this reason that 


“a contention that a promissory estop- 
pel may be used to found a cause of ac- 
tion must be regarded as an attack on 
the doctrine of consideration.” 

The learned authors have also observed 
at page 387 that 


“to give a plaintiff a cause of action 
on a promissory estoppel must be little 
less than to allow an action in’ contract 
where consideration ig not shown.” 
and that cannot be done because consi 
deration ‘still remains a cardinal neces- 
sity of the formation of a contract’, It 
can hardly be disputed that over the 
last three 'or four centuries the doctrine 
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‘of consideration’ has come to occupy such 


a predominant position in the law of con- 
tract.that under the English law it is im- 
possible to-think of. a contract without 
consideration and, therefore, it is under- 
Standable that the English courts should 
have hesitated to push the doctrine of 
promissory estoppel to its logical conclu- 
sion and stopped: short at allowing it to 
be used merely as a weapon of defence, 
though, as we shall point out, there are 
quite a few cases where this doctrine has 
been used not as founding a cause of:ac- 
tion in itself but as a part of a cause of 
action.’ 


_ 12. The modern attitude towards the 
doctrine of consideration is, however, 
changing fast and there is considerable 
body of juristic thought which believes 
that this doctrine is ‘something of an 
anachronism’, Prof. Holdsworth pointed 
out long ago in his History of ie 
Law that 


“the requirements of A EE in 
its present shape prevent the enforce- 
ment of many contracts, which ough: to 
be enforced, if the law really wishes to 
give effect to the lawful intentidns ` of 
the parties to them; and it would pre- 
vent the enforcement of many others, if 
the Judges had not used their ingenuity 
to invest considerations, But the inven- 
tion of considerations, by reasoning which 
is both devious and technical, adds to the 
difficulties of the doctrine”, 


Lord Wright remarked in an article aie 
lished in 49 Harvard Law Review, 1225 
that the doctrine of consideration in its 
present form serves no practical pur- 
pose and ought to be abolished. Sir 
Federick Pollock also said in his 
known work on ‘Genius of Common Law’, 
p. 91 that the application of the doctrine 
of consideration ‘to various unusual but 
not unknown cases has been made subtle 
and obscured by excessive dialectic re- 
finement. Equally strong is the condem~ 
nation of this doctrine in judical pro- 
nouncements. Lord Dunedin observed in 
the well known case of Dunlop Pneuma- 
tic Tyre Co. 1915 AC 847:— 


“I confess that this case is to my mind ` 
apt to nip any budding affection which 
one might have had for the doctrine of 
consideration, For the effect of that doc- 
trine in the present case is to make it 
possible for a person to snap his fingers 
at a bargain deliberately made, a bargain 
notin itself unfair, and which the per- 
son seeking to enforce it has a ees ante 
interest to enforce.” 


well | : 
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The doctrine of consideration has -also ' 


received severe criticism. at the Hands of 
Dean Roscoe Pound in the- United States. 
The reason is that promise as a social 
and economic institution becomes of the 
first importance in a commercial and in- 
dustrial society and it is an expression 
of the moral sentiment of a civilized 
society that a man’s word should be ‘as 
good as his bond’ and his fellowmen 
should be able to rely on the one equal- 
ly with the other. That is why the Law 
Revision Committee in England in its 
Sixth Report made as far back as 1937 
accepted Prof. Holdsworth’s view and 
advocated that a contract should exist if 
it was intended to create or affect legal 
relations and either consideration was 
present or the contract was reduced to 
writing. This recommendation, however, 
did not fructify into law with the result 
that the present position remains what 
it was. But having regard to the general 
opprobrium to which the doctrine of 
consideration has been subjected by emi- 
nent jurists, we need not be unduly 
anxious to protect this doctrine against 
assault or erosion nor allow it to dwarf 
or stultify the full development of the 
equity of promissory estoppel or inhibit 
or curtail its operational efficacy as a 
juristic device for preventing injustice. 
It may be pointed out that the Law Com- 
mission of India in its 18th Report 


adopted the same approach and recom- 


mended that, by way of exception to 
Section 25 of the Indian Contract Act, 
1925, a promise, express or implied, 
which the promisor knows or reasonably 
should know, will be relied upon by the 
promisee, should be enforceable, if the 
promisee has altered his position to his 
detriment in reliance on the promise. We 
do not see any valid reason why pro- 
missory estoppel should not be allowed 
to found a cause of action where, in 
order to satisfy the equity, it is neces- 
sary to do so. 


13. We may point out that even in 
England where the judges, apprehending 
that if a cause of action is allowed to be 
founded on promissory estoppel it would 
considerably erode, if nct completely 
overthrow, the doctrine of consideration, 
have been fearful to allow promissory 
estoppel to be used as a weapon of of- 
fence, it is interesting to find that pro- 
missory estoppel has not been confined 
to a purely defensive role. Lord Denning 
himself said in Combe v. Combe (1951) 
2 KB 215 (supra) that promissory estop- 
pel ‘may be a part of a cause of action’, 
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though ‘not a cause of action itself’. In 
fact there have been several cases where 
promissory estoppel has been successful- 
ly invoked by a party to support his 
cause of action, without actually found- 
ing. his cause of action exclusively upon 
it. Two such cases are: Robertson v. 
Minister of Pensions (1949) 1 KB 227 
and Evenden v, Guildford City Associa- 
tion Football Club Ltd., (1975) 3 All ER 
269. The English courts have thus gone 
a step forward from the original position 
when promissory estoppel was regarded 
merely as a passive equity and allowed 
it to be used as a weapon of offence to a 
limited extent as a part of the cause of 
action, but still the doctrine of conside- 
ration continues to inhibit the judicial 
mind and that has thwarted the full de- 
velopment of this new equitable principle 
and the realisation of its vast potential 
as a juristic technique for doing justice. 
It is true that to allow promissory estop- 
pel to found a cause of action would 
seriously dilute the principle which re- 
quires consideration to support a con- 
tractual obligation, but that is no reason 
why this new principle, which is a child 
of equity brought into the world with a 
view to promoting honesty and good- 
faith and bringing law closer to justice, 
should be held in fetters and not allow- 
ed to operate in all its activist magni- 
tude, so that it may fulfil the purpose 
for which it was conceived and born. It 
must be remembered that law is not a 
mausoleum. It is not an antique to be 
taken down, dusted, admired and put 
back on the shelf. It is rather like an 
old but vigorous tree, having its roots 
in history, yet continuously taking new 
grafts and putting out new sprouts and 
occasionally dropping dead wood. It is 
essentially a social process, the end pro- 
duct of which is justice and hence it 
must keep on growing and developing 
with changing social concepts and values. 
Otherwise, there will be estrangement 
between law and justice and law will 
cease to have legitimacy, It is true, as 
pointed out by Mr. Justice Holmes, that 
continuity with the past is a historical 
necessity but it must also be remember- 
ed at the same time, as pointed out by 
Mr, Justice Cardozo that ‘conformity is 
not to be turned into a fatish’. We would 
do well to recall the famous words ut- 
tered by Mr. Justice Cardozo while clos- 
ing his first lecture on “Paradoxes of 
Legal Science”: : 


~The disparity between precedent and 
ethos may so. lengthen with the years 
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that only covin and chicanery would be 
disappointed if the separation were to 
end. There are many intermediate stages, 
mores, if inadequate to obliterate the 
past, may fix direction for the future. 
The evil precedent may live, but so steri- 
lized and truncated as to have small 
capacity for harm, It will be prudently 
ignored when invoked as an apposite 
analogy in novel situations, though the 
novel element be small, There will be 
brought forward other analogies, less 
precise, it may be, but more apposite to 
the needs of morals. The weights are 
constantly shifted to restore the equili- 
brium between precedent and justice.” 
Was it not Lord Denning who exhorted 
judges not to be timorous souls but to 
be bold spirits, ready to allow a new 
cause of action, if justice so required. 
(Candler v. Crane, Chrismas & Co. (1951) 
2 KB 164 at p. 178). 


14. We may profitably consider at 
this stage what the American law on the 
subject is, because in the United States 
the law has always shown a greater 
capacity for adjustment and growth than 
elsewhere. The doctrine of promissory 
estoppel has displayed remarkable vigour 
and vitality in the hands of American 
Judges and it is still rapidly developing 
and expanding in the United States, It 
may be pointed out that this develop- 
ment does not derive its origin in any 
way from the decision of Lord Denning 
in the High Trees’ case (1956) 1 All ER 
256 but ante-dates this decision by a 
number of years; perhaps it is possible 
that it may have helped to inspire that 
decision. It was long before the decision 
in the High Trees’ case that the Ameri- 


can Law Institute’s Restatement of the. 


Law of Contracts came out with the fol- 
lowing proposition in Article 90: 


“A promise which the promisor should 
reasonably expect to induce action or 
forbearance of a definite and substantial 
character on the part of the promisee, 
and which does induce such action or 
forbearance, is binding if injustice can 
. be avoided only by enforcement of' the 
promise.” 


This proposition was explained and elu- 
cidated by several illustrations given in 
- the article and one of such illustrations 
was as follows:: 


“A promises B to pay him an annuity 
during B’s life. B thereupon resigns a 
profitable employment, as A expected 
that he might. B receives the annuity 
for some years, in the meantime becom- 


A. LR. 


ing disqualified from again obtaining 
good empolyment. A’s promise is bind- 
ing.” 


It is ‘true that- the Restatement has not 
the same weight, as a saurce. of law, as 
actual decisions of courts of high stand- 
ing, yet the principle set out in Art. 90 
has in fact formed the ‘basis of a number 
of decisions in various States and it is 
now becoming increasingly clear that a 
promise may in the United States derive 
contractual enforceability if it has been 
made by the promisor intending that it 
should be acted on and the promisee has 
altered his position in reliance on it, 
notwithstanding that there is no conside- 
ration in the sense in which that word 
is used in English and Commonwealth 
jurisprudence. Of course the basic re- 
quirement for invoking this principle 
must be present namely, that the fact- 
situation should be such that “injustice 
can be avoided only by enforcement of 
the promise”. There are numerous ex- 
amples of the application of this princi- 
ple to be found in recent American deci- 
sions. There is, for instance, the long 
line of cases in which a promise to give 
a charitable subscription has been con- 
sistently held to be enforceable at the 
suit. of the charity. Though attempts 
have been made to justify these decisions 
by reasoning that the charity by com- 
mencing or continuing its charitable 


-work after receiving promise has given 


good consideration for it, we do not 
think that, on closer serutiny, the en- 
forceability of the promise in these cases 
can be supported by . spelling out the 
presence of some form of consideration 
and the true principle on which they are 
really based is the principle of promis- 
sory estoppel. This is also the view ex- 
pressed in the following statement at 
page 657 of Vol. 19 of American Juris- 
prudence:— 


“A number of courts have upheld the 
validity of charitable subscriptions on the 
theory of promissory estoppel holding 
that while a mere promise to contribute - 
is unenforceable for want of considera- 
tion, if money has been expended of 
liabilities have been incurred in reliance 
on the promise so that non-fulfilment 
will cause injury to the payee, the donor 
is estopped to assert the lack of consi- 
deration, and the promise will be ene 
forced.” 

Chief Justice Cardozo, presidihe over the 
Court of Appeals of the State of New 
York; explained the ratio of these deci- 


‘sions in the same terms: in Alleghany 
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College v. National Chautaugus County 
Bank, 57 ALR 980: ° ‘ 


“The half-truths of one generation tend 
at times to perpetuate themselves in the 
law as the whole truths of another, 
when constant repetition brings it about 
that qualifications, taken once for grant- 
ed, are disregarded or forgotten. The 
doctrine of consideration has not escap- 
ed the common lot. As far back as 1881, 
Judge Holmes in his lectures on the 
Common Law (p. 292) separated the de- 
triment which is merely a consequence 
of the promise from the detriment which 
is in truth the motive or inducement, 
and yet added that the courts ‘have gone 
far in obliterating this distinction’. The 
tendency toward effacement has not les- 
sened with the years, On the contrary 
there has grown up of recent days a 
doctrine that a substitute for considera- 


tion or an exception to its ordinary re- . 


quirements can be found in what is styl- 
ed a ‘promissory estoppel’, Willston Con- 
tract, Ss, 139, 116. Whether the excep- 
tion has made its way in this State to 
such an extent as'to permit us to say 
that the general law of consideration has 
been modified according:y, we do not 
now attempt to say. Cases such as 234 
NY 479 and 221 NY 431 may be signposts 
on the road. Certain at least it is‘ that 
we have adopted the doctrine of prornis- 
sory estoppel as the equivalent or consi- 
deration in connection with our law of 
charitable subscriptions. So long as those 
decisions stand, the question is not mere- 
ly whether’ the enforcement of a charit- 
_able subscription can be squared with 
the doctrine of consideration in all its 
ancient rigor. The question may alsa be 
whether it can be squared with the doc- 
trine of consideration as qualified by the 
doctrine of promissory estoppel. 


- We have said that the cases in this 
State have. recognized this exception, if 
exception it is thought to be. Thus, in 
12 NY 18 the subscription was made 
without request, express or implied that 
the church do anything on the faith of 
it. Later, the church did incur expense 
to the knowledge of the promisor,, and 
in the reasonable belief that the promise 
would be kept. We held the promise 
binding, though consideration there was 
none except upon the theory of a pro- 
missory estoppel. In 74 NY 72 a situation 
substantially the same became the basis 
for a like ruling. So in 103 NY 600 and 
(1901) 167. NY 96 the moulds of conside- 
ration as ‘fixed by the cld doctrine were 
subject to a like expansion. Very likely, 
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conceptions of public policy have shaped, 
more or less subconsciously, the rulings 
thus made. Judges. have been affected by 
the thought that ‘defences of that charac- 
ter’ are ‘breaches of faith towards the 
public, and especially towards those en- 
gaged in the same enterprise, and an 
unwarrantable disappointment of the 
reasonable expectations of those interest- 
ed’. W. F. Allen J. in 12 NY 18 and of 
97 Vt 495 and cases there cited. The 
result speaks for itself irrespective of 
the motive. Decisions which have stood 
so long, and which are supported by so 
many considerations of public policy and 
reason, will not be overruled to save the 
symmetry of a concept which itself came 
into our law, not so much from any rea- 
soned conviction of its justice, as from 
historical, accidents of practice and pro- 
cedure. (8 Holdsworth, History of English 
Law, 7 et. seq). The concept survives as 
one of the distinctive features of our 
legal system. We have no thought to sug- 
gest that it is obsolete or on the way to 
be abandoned. As in the case of other 
concepts, however, the pressure of ex- 
ceptions has led to irregularities of 
form.” 


It is also interesting to note that the doc- 
trine of promissory estoppel has’ been 
widely used in the United States in 
diverse other situations as founding a 
cause of action. The most notable in- 
stances are to be found in what may be 


, called the ‘sub-contractory bid cases’ in 


which a contractor about to tender for 
a contract, invites a sub-contractor - to 
submit a bid for a sub-contract and after 
receiving his bid, the sub-contractor has 
been held unable to retract his bid and 
be liable in damages if he does so. It is 
not possible to say that any detriment 
which the contractor may . be able to 
show in these cases would amount to 
consideration in its strict sense and these 
decisions have plainly been reached on 
an application of the doctrine of pro- 
missory estoppel. One of such cases was 
Drennan v. Star Paving Co., (1958) 31 
Cal 2d 409 ‘where Traynor, J, explicitly 
adopted as good law the text of Art. 90 
of the Restatement of the law of Con- 
tracts quoted above and stated in so 
many words that “the absence of consi- 
deration is not fatal to the enforcement 
of such a promise”, There are also nu- 
merous cases where the doctrine of pro- 
missory estoppel has been applied against 
the Government where the interest of 
justice, morality and -common fairness 
clearly dictated such a course. We shall 
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refer to these cases when we discuss -the 
applicability of the doctrine of equitable 
estoppel against the Government. Suffice 
it to state for the present that the doc- 
trine of promissory estoppel has been 
taken much further in the United States 
than in English and Commonwealth 
jurisdictions and in some States at least, 
it has been used to reduce, if not to 
destroy, the prestige of consideration as 
an essential of valid contract. Vide Spen- 
cer Bower and Turner’s Estoppel by Re- 
presentation (2d) page 358. 


15. We now go on to consider whe- 
ther, and if so to what extent is the doc- 
trine of promissory estoppel applicable 
against the Government, So far as the 
law in England is concerned, the posi- 
tion cannot be said to be very clear Row- 
latt J., in an early decision in Reedriak- 
tiebolaget Amphitrite v, R. (1921) 3 KB 
500 held that an undertaking given by 
the British Government to certain neut- 
ral shipowners during the First World 
War that if the shipowners sent parti- 
cular ship to the United Kingdom with 
a specified cargo, she shall not be de- 
tained, was not enforceable against the 
British Government in a court of law 
and observed that his main reason for 
taking this view was that: 


* 4... it is not competent for the Gov- 
ernment to fetter its future executive 
action, which must necessarily be deter- 
mined by the needs of the community 
when the question arises. It cannot by 
contract hamper its freedom of action in 
matters which concern the welfare of 
the State.” 


This observation has however not been 
regarded by jurists as laying down the 
correct law on the subject since it is 
“very wide and it is difficult to deter- 
.mine its proper scope’. Anson’s English 
Law of Contract, 22 d. 174. The doctrine 
of executive necessity propounded by 
Rowlatt, J., was in fact disapproved by 
Denning, J., as he then was, in Robert- 
son vV. Minister of Pensions (1949-1 KB 
227) (supra) where the learned ore 
said: 


“The Crown cannot escape by saying 
that estoppels do not bind the Crown for 
that’ doctrine has long been exploded. 
Nor can the Crown escape: by praying 
jm aid the doctrine of executive neces- 
sity, that is, the doctrine that the Crown 
cannot bind itself so as to fetter its fu- 
ture execiitive action. That doctrine was 
propounded by Rowlatt, J., in Rederiak- 
tiebolaget Amphitrite -v. -R. but it was 


ALR. 


unnecessary for the decision because 
the statement there was not a promise 
which was intended to be binding but 
only an expression of intention, Rowlatt, 
J., seems to have been influenced by the 
cases on the right of the Crown to dis- 
miss its servants at pleasure, but those 
cases must now all be read in the light 
of the judgment of Lord Atkin in Reilly 
v. R. (1934 AC 176, 179) — In my opin- 
ion the defence of executive necessity 
is of limited scope. It only avails the 
Crown where there is an implied term 
to that effect or that is the, true meaning 
of the contract.” 

It is true that the decision of Denning 
J., in this case was overruled by the 
House of Lords in Howell v. Falmouth 
Boat Construction Co, Ltd. 1951 AC 837 
but that was on the ground that the doc- 
trine of promissory estoppel cannot be 
invoked to “bar. the Crown from enforc~ 
ing a statutory prohibition or entitle 
the subject to maintain that there has 
been no breach of it.” The decision of 
the House of Lords did not express any 
disapproval of the applicability of the 
doctrine of promissory estoppel] against 
the Crown nor did it overrule the view 
taken by Denning, J., that the Crown 
cannot escape its obligation under the 
doctrine of promissory estoppel by ‘pray~- 
ing in aid the doctrine of executive 
necessity’. The statement of the law by 
Denning, J., may, therefore, still be re- 
garded as holding the field and it may 
be taken to be a judicially favoured view 
that the Crown is not immune from 
liability under the doctrine of promis- 
sory estoppel. A 


16. The courts in America 'for a long 
time took the view that the doctrine of 
promissory estoppel does not apply to 
the Government but more recently the 
courts have started retreating from 
that position to a sounder one, namely, 
that the doctrine of promissory estoppel 
may apply to the Government when 
justice so requires. The second edition of 
American Jurisprudence brought. out in 
1966 in paragraph 123 points out that 


“equitable estoppel will be invoked 
against the State when justified by the 
facts”, though it does warn that this 
doctrine “should not be lightly invoked 
against the State.” Later in the sama 
paragraph it is stated that 


tas a general .rule, the doctrine of 
estoppel will not be applied against the 
State in its governmental, public or 
sovereign capacity”, 
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but a qualification is 
promissory estoppel . may be applied 
against the State even in its’ gover- 
mental, public or sovereign capacity if 
“its application is necessary to prevent 
fraud or manifest injustice’. Since. 1956 
there is an increasing trend towards ap- 
plying the doctrine of promissory estoo- 
pel against the State and the old lew 
that promissory estoppel does not aprly 
against the Government is definitely ce- 
clining. There have been numerous cases 
in the State courts where it has ben 
held that promissory estoppel may be 
applied even: against the Government in 
its governmental capacity where the èc- 
commodation of the needs of justice to 
the needs of effective Government so 
requires. ; 


introduced that 


17. The protagonists of the view that 
promissory estoppel cannot apply against 
the Government or a public author.ty 
seek ‘to draw inspiration from the majo- 
rity decision of the United States Sup- 
reme Court in Federal Crop  Insurar.ce 
Corporation v, Merrill, (1947) 332 US 330: 
92 L Ed 10. But we do not think tkat 
decision can be read as laying down “he 
proposition that the doctrine of prorris- 


sory estoppel can never be invoked 
against the Government. There the 
County Committee acting as the agent 


of the Federal Crop Insurance Corpoza- 
tion which was a wholly Government- 
owned corporation constituted under -he 
Federal Crop Insurance Act, advised -he 
respondents that their entire 460 acces 
of spring wheat crop which  incluced 
spring wheat reseeded on winter whz2at 
acreage was insurable and acting uron 
it, the respondents made an applicat.on 
for insurance which was forwarded by 
the County Committee to the Denver 
office ef the Corporation with a recam- 
mendation for acceptance, .The applica~ 
tion did not mention that any part of 
the insured crop was reseeded and it was 
accepted by the Denver office of -he 
Corporation. There were at this tine 
wheat crop insurance regulations framed 
by the Corporation and published in -he 
Federal Register which prohibted insar- 
ance of spring wheat reseeded on winter 
wheat acreage but neither the respon- 
dents nor the County Committee whch 
was acting as the agent of the Corpora- 
tion was aware of them. A few months 
later, most of the respondent’s crop was 
destroyed by drought and on a cleim 
‘being made by the respondents unier 
the policy of insurance, the Corporatzon 
refused to pay the loss on ‘the ground 
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that the wheat crop insurance regula- 
tions expressly prohibited insurance of 
reseeded wheat. The refusal was upheld 
by the Supreme Court by a majority of 
five to four, The majority observed: f 


‘It is toc late in the day to urge that 
the Government is just another private 
litigant, for purposes of charging it with 
liability, whenever it takes over a busi- 
ness theretofore conducted by private 
ventures...... ‘Whatever the form in which 
the Government functions, anyone enter- 
ing into an arrangement with the Gov- 
ernment takes the risk of having accu- 
rately ascertained that he who purports 
to act for the Government stays within 
the bounds of his  authority......... And 
this is so even though as here, the agent 
himself may have been unaware of the 


limitations upon his authority...... “Men 
must turn square corners when they 
deal with the Government”, does not 


reflect a callous outlook. It merely ex- 
presses the duty of all courts to observe 
the conditions defined by Congress for 
charging tke public treasury.” 


It will be seen that the Corporation was 
held entitled to repudiate its liability 
because the wheat crop insurance regu- 
lations prohibited insurance of reseeded 
wheat and the assurance given by the 
County Committee as- the agent of the 
Corporation that the reseeded wheat 
was insurable being’ contrary to the 
wheat crop insurance regulations, could 
not be held binding on the Corporation. 


‘It was not within the authority of the 


County Committee to give such assur- 
ance contrary to the wheat crop insur- 
ance regulations and hence no promis- 
sory estoppel against the Corporation - 
could be founded upon it, This decision 

did not szy that even if an assurance 
given by an agent is within the scope of 
his authority and is not prohibited by 
law, it could still not create promissory 
estoppe] against the Government. But, it 
may be pointed out, even this limited 
holding has come in for considerable 
criticism at the hands of jurists in the 
United States. See Davis on Administra- 
tive Law (3rd ed.) pages 344-345. Refer- 
ring to the observation of the majority 
that “Men must turn square corners 
when they deal with the Government”, 
Maguire and Simet have poetically res- 
ponded by saying: "It is hard to see why 
the Government should not. be held to 
a like stardard of rectangular rectitude 
when dealing with its citizens”. (Maguire 
and Zimet, Hobson’s Choice and Similar 
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Practices in Federal Taxation, 48 Harv 
- L Rev 1281 at p. 1299). 


18. There has so far not been any 
decision of the Supreme Court of the 
United States taking the view that 
docrine of promissory estoppel cannot be 
invoked against the Government. The 
trend in the State courts, of late, ' has 
been strongly in favour of the applica- 
tion of the doctrine of promissory estop- 
pel against the Government and publie 


bodies “where interests of justice, moral- 


ity ‘and common fairness clearly dictate 
that course.” It is being increasingly felt 
that 


“that the Government ought to set a 

high standard in its dealings and relation- 
ships with citizens and the word of a 
duly authorised Government agent, act- 
ing within the scope of his authority, 
ought to be as good as a Government 
bond. 
Of course, as pointed out by the 
United States Court’ of Appeals, 
Third Circuit in Valsonavich v. United 
States 335 FR 2d 96 the Government 
would not be estopped “by the acts of 
its officers. and agents. who without au- 
thority enter into agreements to do what 
the law does not sanction. or permit” 
-and “those dealing with an agent of the 
Government must be held to have notice 
of limitations of his authority” as held 
in Merrill’s case. This is precisely what 
the House of Lords also held in England 
in Howell v. Falmouth Boat Construc- 
tion Co. Ltd. 1951 AC 837 (supra) where 
Lord: Simonds ‘stated the law to be: 

“The illegality. of an act is the same 
whether or not the actor has been mis- 
led by an assumption of authority on 
the part of a Government officer how- 
ever high or low in the hierarchy — The 
question- is whether the character of an 
act done in face of a statutory prohibi- 
tion is affected by the fact- that it has 
been induced by a misleading assumption 
of authority, In my opinion the answer 
is clearly no.” . 


But if the acts or remissions of the offi- 
cers of the Government are within the 
scope of their authority and are not 
otherwise impermissible under the law, 


they “will work estoppel against the 
Government.” : 
19 When we turn to the Indian law 


en the subject it is heartening to find 
that in India not only has the doctrine 
of promissory estoppel been: adopted. in 
its fullness but it has“been recognized 


as affording a cause of: action to the per . 


the ` 


. arterial road, requested 


- construction of the proposed road, 


A.1-R. 
son to whom the promise is made. . The 
requirement of , consideration has not 


been allowed to stand in the way of en- 
forcement of such promise. The doctrine 
of promissory estoppel ‘has also been 
applied against the Government and 
-the defence based on executive necessity 
has been categorically negatived. It is 
remarkable that as-far back as 1880, 
long before the doctrine of promissory 
estoppel was formulated by Denning, J., 
in England, a Division Bench of two 
English Judges in the Calcutta High 
Court applied the doctrine © of promis- 
sory estoppel and recognised:.a cause of 
action founded upon it in the Ganges 
Mfg. Co. v. Sourujmull, (1880) ILR 5 Cal 
669. The doctrine of promissory estoppel 
was also applied against the Government 
in a case subsequently decided by the 
Bombay High Court in Municipal Corpo- 
ration of Bombay v. Secy. of State, (1905) 
ILR 29 Bom 580. 


20. The facts of this last-mentioned 
case in Municipal Corporation of Bom- 
bay v. Secy: of State (supra) are a little 
interesting and it would be profitable to 
refer to them, The Government of Bom- 
bay, with a view to constructing an 
the Municipal 
Commissioner to. remove certain ‘fish and 
vegetable markets which obstructed. the 
The 
Municipal: Commissioner replied that the 


‘markets. were vested in the Corporation 


of Justices but that he-was willing to 
vacate certain municipal ‘stables which 
occupied a portion of the proposed site, 
if the Government would rent other land 
mentioned in his letter, to the Munici- 
pality at.a nominal rent,.the Munici- 
pality undertaking to bear the expenses 
of levelling the same.and. permit the 
Municipality to erect on such land 
“stables of wood and iron with rubble 
foundation to be removed at six months’ 
notice on other suitable ground . being 
provided by Govt.” The Govt. accepted 
the suggestion of the Municipal Com- 
missioner and sanctioned the appli- 
cation of the Municipal Commissioner 
for a site for stabling on the -terms 
set out above and the Municipal Com- 
missioner thereafter entered into posses- 
sion of the land. and constructed stables, 
workshops .and chawls on the same at 
considerable expense. Twenty-four years 
later the Government served -a notice 
on the Municipal Commissioner deter- 
mining the tenancy and requesting the 
Municipal.. Commissioner to: deliver pos- 
session. of the: land within six months 
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and in the meantime to pay rent at the 
rate of Rs. 12,000 per month. The Muni- 
cipal Corporation declined to hand over 
posesssion of the land or to pay the 
higher rent and the Secretary of State 
for India thereupon filed a suit against 
the Municipal Corporation for a decla- 
ration that the tenancy of the 
Municipality stood determined and for an 
order directing the municipality to pay 
rent at the rate of Rs. 12,000 per month. 
The suit was resisted by the Municipal 
Corporation on the ground that the 
events which had transpired had created 
an equity in favour of the Municipality 
which afforded an answer to the claim 
of the Government to eject the Munici- 
pality. This defence was upheld by a Di- 
vision Bench of the High Court and Jen- 
kins, C. J., speaking on behalf of the 
Division Bench, pointed out that, in view 
of the following facts, namely, 


EP the Municipality gave up the 
old stables, levelled the ground, and 
erected the moveable stables in 1866 in 
the belief that they had against the 
Government an absolute right not to be 
turned out until not only the expiration 
of six months notice, but also other suit- 
able ground was furnished: that this be~ 
lief is referable to an expectation creat- 
ed by the Government that their enjoy- 
ment of the land would be in accordance 
with this belief: and that the Govern- 
ment knew that the Municipality were 
acting in this belief so created.” 


an equity was created in favour of the 
Municipality which entitled it “to appeal 
to the Court for its aid in assisting them, 
to resist the Secretary of State’s claim 
that they shall be ejected from the 
ground”. The learned Chief Justice 
pointed out that the doctrine which he 
was applying took its origin “from the 
Jurisdiction assumed by Courts of Equity 
to intervene in the case of or to prevent 
fraud” and after referring to Ramsden 
v. Dyson, (1866) 1 HL 170 observed that 
the Crown also came within the range 
of this equity. This decision of the Bom- 
bay High Court is a clear authority for 
the proposition that it is open to a party 
who has acted on a representation made 
by the Government to claim that the 
Government shall be bound to carry out 
the promise made by it,’ even though 
the proniise is not recorded in the form 
of a formal contract as required by the 
Constitution. That is how this decision 
has in fact been interpreted by — this 
court in Union -of India v. Indo-Afghan 
1979 S.C./4% IV G—5 
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Agencies, (1968) 2 SCR 366: (AIR 1968 
SC 718). - i 
21: We don’t find any decision of im- 
portance thereafter on the subject of 
promissory estoppel until we come to the 
decision of this. Court in Collector of 
Bombay v. Municipal Corporation of the 
City of Bombay, 1952 SCR 43: (AIR 1951 
SC 469). The facts giving rise to this 
case were that in 1865 the Government 
of Bombay called upon the predecessor 
in title of the Municipal Corporation of 
Bombay to remove old markets from a 
certain site and vacate it and on the ap- 
plication of the Municipal Commissioner, 
the Government passed a resolution ap- 
proving and authorising the grant of an- 
other site to the Municipality. The re- 
solution stated further that 


“the Government do not consider that 
any rent should be charged to the Muni- 
cipality as the markets will be like other 
public buildings, for the benefit of the 
whole community.” f 
The Municipal Corporation gave up the 
site on which the old markets were 
situated and spent a sum of Rs. 17 lakhs 
in erecting and maintaining markets on 
the new gite. In 1940 the Collector of 
Bombay assessed the new site to land 
revenue and the Municipal Corporation 
thereupon filed a suit for a declaration 
that the order of assessment was ultra 
vires and it was entitled to hold the land 
for ever without payment of any assess- 
ment. The High Court of Bombay held 
that the Government had lost its right to 
assess the land in question by reason of 
the equity arising on the facts of the 
case in favour of the Municipal Corpo- 
ration and there was thus a limitation on 
the right of the Government to assess 
under Section 8 of the Bombay City 
Land Revenue Act, On appeal by the 
Collector to this Court, the majority 
Judges held that the Government was 
not, under the circumstances of the case, 


entitled to assess land revenue on the 


land in question, because the Municipal 
Corporation had taken possession of the 
land in terms of the Government reso- 
lution and had continued in such posses- 
sion openly, uninterruptedly and of 
right for over seventy years and thereby 
acquired the limited title it had been 
prescribing for during the period, that is 
to say, the right to hold the land in per- | 
petuity free of rent. Chandrasekhara _ 
Aiyer, J., agreed with the conclusion 

reached by the majority but rested his 
decision -on the. doctriné of promissory 
estoppel. He pointed out that the: Gov- 
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ernment could not be allowed to go back 
on the representation made by it. and 
stressed the point in the form of an in- 
terrogation by asking: : 


“if-we do so, would it not amount to 
our countenancing the perpetration of 
what can be compendiously described as 
legal fraud which a court of equity must 
prevent being committed?” 


He observed that even if the resolution 
of the Government. amounted merely to 
“the holding out of a promise that no 
rent will be charged in the future, the 
Government must be deemed in the cir- 
cumstances of this case to have bound 
themselves to fufil it. Whether it is th? 
equity recognised in Ramsdens case 
(supra) or it is some other form of equity, 
is not of much importance. Courts must 
do justice by the promotion of honesty 
and good faith, as far as it lies in their 
power.” fo? ge Sut l 


This was of course the solitary view 
ef Chandrasekhara Aiyer, J., but it was 
approved by this Court in no uncertain 
terms in Indo-Afghan Agencies casa 
(supra). 


22. Then we come to the celebrated 
decision of this Court in the Indo-Af- 
ghan Agencies case (AIR 1968 SC 718) 
(supra). It was in this case that the doc- 
trine of promissory estoppel found its 
most eloquent exposition. We may briefs 
ily state the facts in order to appreciata 
the ratio of the decision. Indo-Afghan 
Agencies Ltd. who were the respondents 
before the Court, acting in reliance on 
‘the Export Promotion Scheme issued by 
the Central Government, exported wool- 
len goods to’ Afghanistan and on the 
basis of their exports claimed to be en~ 
titled to obtain from the Textile Com- 
missioner import entitlement certificata 
for the full f.o.b, value of the goods 
exported as provided in the scheme. Th? 
Scheme was not a statutory Scheme hav- 
ing the force of law but it provided that 
an exporter of woollen goods would b3 
entitled to import raw-material of © tha 
total amount equal to 100% of the fob. 
value of his exports. The respondents 
contended that, relying on the promis3 
contained in the Scheme, they had ex- 
ported woollen goods to Afghanistan 

_and were, therefore, entitled to enforce 
the promise against the Government and 
to obtain import entitlement certificate 


for the full fob. value of the goods- 


exported, on the principle of promissory 
estoppel. This contention was sought to 
be answered on behalf of the Goyerr~ 
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ment by ‘pleading the doctrine of exe~ 
cutive necessity and the argument of the 
Government based on this doctrine was 
that it is not competent for the Govern- 
ment to fetter its future executive action 
which must necessarily be determined by 
the needs of the community when the 
question arises and no promise or under- 
taking can be held to be binding on the 
Government so as to hamper its freedom 
of executive action. Certain observations 
of Rowlatt, J., in Rederiaktiabolaget Am- 
phitrite v. R. (1921) 3 KB 500 (supra) 
were sought to be pressed into service 
on behalf of.the Government in support 
of this argument, We have already re- 
ferred to these observations earlier and 
we need not reproduce them over again. 
These observations undoubtedly support- 
ed the contention of the Government 
but it was pointed out by this Court that 
these observations were disapproved by 
Denning, J., in Robertson v. Minister of 
Pensions (1949) 1 KB 227 (supra) where 


-the learned Judge said that 


“the Crown cannot escape by praying, - 
ih aid the doctrine of executive neces- 
sity, that is, the doctrine that the Crown 
cannot bind itself so as to fetter itsi- 
future executive action...... the defence 
of the executive necessity is of limited 
scope. It only avails the Crown where 
there is an implied term to that’ effect 
or that is the true meaning of the con~. 
tract” 


and this statement of Denning, J., was 
to be preferred as laying down the cor- 
rect law on the subject. Shah, J., speak~ 
ing on behalf of the Court, observed 
(at p. 723 of AIR SC)}:— 

“We are unable to accede to the cone 
tention that the executive necessity re- 
leases the Government from honouring 
its solemn promises relying on which 
citizens have acted to their detriment. 
Under our constitutional set-up no per- 
son may be deprived of his right or 
liberty except in due course of and by 
authority of law: if a member. of the 
executive seeks to deprive a citizen of 
his right or liberty otherwise than in ex- 
ercise of power derived from the law — 
common or statute — the Courts will be 
competent to and indeed would be bound 
to, protect the rights of the aggrieved 
citizen”. : 

The defence of executive necessity was 
thus clearly negatived by this Court and 
it was pointed out that it did not release 
the Government from its obligation to 
honour the promise made by it, if the 
citizen, acting in reliance on the promise, 
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had altered his position, The doctrine of 
{promissory estoppel was in such a case 
applicable against: the Government and 
it could not be defeated by invoking the 
defence of executive necessity. : 


23. It was also contended on behalf 
of the Government that if the Govern- 
ment were held bound by every repre- 
sentation made by it regarding its inten- 
tion, when the exporters have acted in 
the manner they were invited to act, the 
result would be that the Government 
would be bound by a contractual obliga- 
tion even though no formal contract in 
the manner required by Article 299 was 
executed, But this contention was nega~ 
tived and it was pointed out by ‘this 
Court that the respondents . 

“are not seeking to enforce any con- 
tractual right: they are seeking to en- 
force compliance with the obligation 
which is laid upon the Textile Commis- 
sioner by the terms of the Scheme, and 
we are of the view that even if the 
Scheme is executive in character, the 
respondents who were aggrieved because 
of the failure to carry out the terms of 
the Scheme were entitled to seek resort 
to the Court and claim that the obliga- 
tion imposed upon the Textile Commiis- 
sioner by the Scheme be ordered to be 
carried out”. . 


Tt was thus laid down that a party who 
has, acting in reliance on a promise 
made by the Government, altered his 
position, is entitled to enforce the pro- 
mise against the Government, even 
though the promise is not in the form of 
a formal contract as required by Arti- 
cle 299 and that Article does not militate 
against the applicability of the doctrine 
of promissory estoppel against the Gov- 
ernment, : 


24. This Court finally, after referring 
to the decisions in the Ganges Mfg. Co. v. 
Surujmull (1880) ILR 5 .Cal 669 (supra), 
Municipal Corporation of the City of 
Bombay v. Secy. of State fer India (1905) 
ILR 29 Borm 580 (supra) and Collector 
of Bombay v. Municipal Corporation of 
the City of Bombay, AIR 1951 SC 469 
(supra), summed -up the position as fol- 
lows: rn! 

“Under our jurisprudence the Gov- 
ernment is not exempt from liability - to 
carry out the representation made by it 
as to its future conduct and it cannot 
on some undefined and undisclosed 
ground of necessity or expediency fail 
to carry out the promise solemnly made 
by it, nor claim to be the judge of ite 
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own obligation to the citizen on an ex 
parte appraisement of the circumstances 


in which the obligation has arisen.” 
The law.may, therefore, now be taken 
to be settled as a result of this decision, 
that where the Government makes .a pro- 
mise knowing or intending that it would 
be acted on by the promisee and, in 
fact, the promisee, acting in reliance on 
it, alters his position, the Govt. would be 
held bound by the promise and the pro- 
mise would be enforceable against the 
Govt. at the instance of the promisee, 
notwithstanding that there is no consi- 
deration for the promise and the pro- 
mise is not recorded in the form ofaj: 
formal contract as required by Art. 299 
of the, Constitution. It is elementary). 
that in a republic governed by the rule 
of law, no one, howsoever high or low, is 
above the law. Every one is subject to 
the law as fully and completely as any 
other and the Government is no excep- 
tion. It is indeed the pride of constitu- 
tional democracy and rule of law that 
the Government stands’ on the same 
footing as a private individual so far as 
the obligation of the law is concerned: 
the former is equally bound as the lat- 
ter. It is indeed difficult to see on what 
principle can a Government, committed 
to the rule of law, claim immunity from 
the doctrine of promissory estoppel? Can 
the Government say that it is under no 
obligation to act in a manner that is 
fair and just or that it is not bound by 
considerations of “honesty and good. 
faith’? Why should the Government not 
be held to a high “standard of rectan- 
gular rectitude while dealing with its 
citizens”? There was a time when the 
doctrine of executive necessity was re- 
garded as sufficient justification for the 
Government to repudiate even its con- 
tractual obligations, but, let it be said 
to the eternal glory of this Court, this 
doctrine was emphatically negatived .in 
the Indo-Afghan Agencies case (AIR 1968 
SC 718) and the supremacy of the rule 
of law was established. It was laid 
down by this Court that the Government 
cannot claim to be immune from the 
applicability of the rule of promissory 
estoppel and repudiate a promise made 
by it on the ground that such promise 
may fetter its future executive action. 
If the Government does not want its 
freedom of executive action to be ham- 
pered or restricted, the Government 
need not make a promise knowing or in- 
tending that it would be acted’ on by 
the promisee and the promisee would al- 
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ter his position relying upon it. But if 
the Government makes such a promise 
and the promisee acts in reliance upon 
it and alters his position, there is no rea~ 
son why the Government should not be 
compelled to: make good such promise 
like any other private individual, The 
law cannot acquire legitimacy and ‘gain 
social acceptance unless it accords with 
the moral values of the society and the 
constant endeavour of the Courts and 
the legislatures must, therefore, be to 
close the gap between law and morality 
and bring about as near an approxima~ 


tion between the two as possible. The 
doctrine of ° promissory estoppel is a 
significant judicial contribution in that 


direction, But it is necessary to point 
out that since the doctrine of promis- 
sory estoppel is an equitable doctrine, it 
must yield when the equity so requires. 
If it can be shown by the Government 
that having regard to the facts as they 
have subsequently transpired, it . woule 
be inequitable to hold the Government 
to the promise made by it, ‘the Court 
would not raise an equity in favour of 
the promisee and enforce the promise 
against the Government. ‘The doctrine 
of promissory estoppel would be displac- 
ed in such a case because, on the facts, 
equity would not require that the Gov- 
ernment should be held bound by the 
promise made by it. When the Govern- 
ment is able to show that in view of 
the facts which have transpired since 
the making of the promise, public inter- 
est would be prejudiced if the Govern- 
ment were required to carry out the 
promise, the Court would have to ba- 
lance the public interest in the Govern- 
ment carrying out a promise made to a 
citizen which has induced the citi- 
zen to act upon it and alter his posi- 
tion and the public interest likely te 
suffer if the promise were required to 
be carried out by the Government and 
determine which way the equity lies. If 
would not be enough for the Govern- 
ment just to say that public interest re- 
quires that the Government should not 
be compelled to carry out the promise 
or that the public interest would suffer 
if the Government were required’ to 
honour it. The Government cannot, as 
Shah, J., pointed out in the Indo-Afghan 
Agencies case, claim to be exempt from 
the liability to carry out the promis¢ 
“on some indefinite and undisclosed 
jground of necessity or “expediency”, nor 
can the Government claim to be ‘the 
sole judge of its liability and repudiate 
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it “on.an ex parte appraisement of the 
circumstances”, If the Government|_ 
wants to resist the liability, it will. have 
to disclose to the Court what are the 
subsequent events on account of: which 
the Government claims to be exempt 
from the liability and it would be for 
the Court to decide whether those 
events are such as to render it inequit- 
able to enforce the liability against the 
Government, Mere claim of change of 
policy would not be sufficient to exone- 
rate the Government from the liability; 
the Government would have to show 
what precisely is the changed policy and 
also its reason and justification so the 
Court can judge for itself which way 
the public interest lies and what the 
equity of the case demands, It is only 
if the Court is satisfied, on proper and 
adequate materia] placed by the “Gov- 
ernment, that’ overriding public’ interest 
requires that the Government should not 
be held bound by the promise but 
should be free to act unfettered by it, 
that the Court would refuse to enforce 
the promise against the Government. 
The Court would not act on the mere 
ipse dixit of the Government, for it is 
the Court which has to decide and not 
the Government whether the Govern- 
ment should be held exempt from ‘liabi- 
lity. This is the essence of the rule of 
law. The burden would be upon the 
Government to show that the public in- 
terest in the Government acting other- 
wise than in accordance with the pro- 
mise is so overwhelming that it would 
be inequitable to hold the Government 
bound by the promise and the Court 
would insist on a highly rigorous stan- 
dard of proof in the discharge of this 
burden: But even where there is no 
such overriding public interest, it may 
still be competent to the Government to 
resile from the promise “on giving rea- 
sonable notice, which need not be a for- 
mal notice, giving the promisee -a rea- 


sonable opportunity of resuming his 
‘position” provided of course it is’ possi- 
ble for the promisee to restore status 


quo ante. If, however, the promisee can- 
not resume his position, the promise 
could become final and irrevocable. Vide 
Ajayi v. Briscoe (1964) 3 All ER 556. 


25. The doctrine of promissory estop= 
pel. was also held applicable against a 
public authority like a Municipal Coun- 


cil in Century Spg. and Mfg..Co. Ltd. 
v. Ulhasanagar Municipal Council, (1970) 
3 SCR. 854 : (AIR. 1971 Se 1021). The 


1979 


question which arose in this case. was 
whether the Ulhas Nagar Municipal 
Council could. be compelled to carry out 
a promise made by its predecessor Muni- 
cipality that the factories in the indus~ 
trial area within its jurisdiction would 
be exempt from payment of octroi for 
seven years from the date of the levy. 
The appellant company, in the belief in- 
duced by the assurance and undertak-ng 
given by the predecessor Municipality 
that its factory would be exempt from 
octroi for a period of seven years, ex~ 
panded its activities, but when he 
Municipal Council came into being end 
took over the administration of the for- 
mer Municipality, it sought to levy 
octroi duty on the appellant-company. 
The appellant company thereupon filed 
a writ petition under Art. 226 of che 
Constitution in the High Court of Bom=~ 
bay to restrain the Municipal Council 
from enforcing the levy of octroi duty 
in breach of the promise made by the 
predecessor Municipality. The High 
Court dismissed the petition in limine 
but, on appeal, this Court took the view 
that this was a case which required 
consideration and should have been ad- 
mitted by the High Court. Shah J., 
speaking on behalf of the Court, pointed 
out (at p. 1024 of AIR): 


“Public bodies are as much bound as 
private individuals to carry out repre~ 
sentations of facts and promises made 
by them, relying on which other persons 
have altered their position to their pre- 
judice, The obligation arising against an 
individual out of his representation 
amounting to a person who acts upon 
the promise: when the law against a 
public body shall be in certain form or 
be executed in the manner prescribed 
by statute, the obligation may be if the 
contract be not in that form be en- 
forced against it in appropriate cases in 
equity.” , 


The learned Judge then referred to the 
decision in the Indo-Afghan Agenzies 
case (AIR 1968 SC 718) and observed 
that in that case it was laid down by 
this Court that “the Government is not 
exempt from the equity arising out of 
the acts done by citizens to their pre« 
judice relying upon the representations 
as to its future conduct made by the 
Government.” It was also pointed by 
the learned Judge that in the Indo- 
Afgan Agencies case this Court approv~ 
ed of the observations made by Denring 
J. in Robertson v. Minister of Pensions 
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(1949) 1 KB 227 (supra) rejecting. the 
doctrine of executive necessity and held 
them to be applicable in ` India. The 
learned Judge concluded by saying in 
words pregnant in the hope and mean- 
ing for democracy : 

“If our nascent democracy is to 

thrive different standards of conduct for 
the people and the public bodies can- 
not ordinarily be permitted. A public 
body is, in our judgment, not exempt 
from liability to carry out its obligation 
arising out of representations made by 
it relying upon which a citizen has al- 
tered his- position to his prejudice.” 
This Court refused to make a distinction 
between a private individual and a pub- 
lic body so far as the doctrine of pro- 
missory estoppel] is concerned, 


26. We then come to another impor- 
tant decision of this Court in Turner 
Morrison and Co. Ltd. v. Hungerford 
Investment Trust Ltd. (1972) 3 SCR 711: 
(AIR 1972 SC 1311) where the doctrine 
of promissory estoppel was once again 
affirmed by this Court. Hedge, J. speak- 
ing on behalf of the Court, pointed out: 


“'Hstoppel’ is a rule of equity, That 
rule has gained new dimensions in re- 
cent years. A new class of estoppel ie. 
promissory estoppel has come to be re- 
cognised by the courts in this coyntry 
as well as in England. The full impli- 
cation of ‘promissory estoppel’ is yet to 
be spelled out,” 


The learned Judge, after referring 
to the decisions in High Trees case, 
(1956-1 All ER 256) Robertson v. 
Minister of Pensions (1949) 1 KB 
227 (supra) and the Indo-Afghan Agen- 
cies case (AIR 1968 SC 718) pointed out 
that 

“the rule laid down in these deci- 
sions undoubtedly advances the cause of 
justice and hence we have no hesitation 
in ‘accepting it.” 


27. We must also refer to the deci- 
sion of this Court in M. Ramanatha Pillai 
v. State of Kerala (1974) 1 SCR 515: (AIR 
1973 SC 2641) because that was a deci- 
sion strongly relied upon on behalf of 
the State for negativing the applicability 
of the doctrine of estoppel against the 
Government. This was a case where the 
appellant was appointed to a temporary 
post and on the post being abolished, the 
service of the appellant was terminated. 
The appellant challenged the validity of 
termination of service, inter alia, on the 


‘ground that the Government was pre- 
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cluded from abolishing the post and ter- 
minating the service, on the principle 
of promissory estoppel. This ground 
based on the doctrine of: promissory 
estoppel was negatived and it was point- 
ed out by the Court that: the appellant 
knew that the post was temporary, sug~ 
gesting clearly that the appellant could 
not possibly be led into the belief that 
_the post would not be abolished. If the 
post was temporary to the knowledge 
of the appellant, it is obvious that the 
appellant knew that. the post would: b? 
liable to be -abolished at any time and 
if that be so, there could be no factual 
basis for invoking, the-doctrine- of pro- 
missory estoppel for the. purpose. of 
precluding the Government from aboli- 
shing the post. This view taken by the 
Court was sufficient to dispose of the 
contention based on promissory estoppel 
and it was not necessary to say any- 


thing more about it, but the Court pro«- 


ceeded to cite a passage from American 
Jurisprudence, Vol. 28 (2d) at 783, para= 
graph 123 and observed that the- High 
Court rightly held 
` “that the ` courts 
ration of the doctrine of estoppel, 
when it is found. that the .autho- 
- rity against whom estoppel is plead- 
ed has owed a duty to: the public 
against whom the estoppel cannot TIY 
operate,” : 


‘exclude the ope- 


It was this observation .which "was 
heavily relied upon on behalf ‘of 
the State but we fail to seé how it can 
assist the contention of the State, In the 
first place, this observation was clearly 
obiter, since, as pointed out ‘by us, there 
was on the facts of the present case no 
scope for the applicability of the doc- 
trine of promissory estoppel, Secondly, 


this observation was based upon a’ quo- : 


tation from .the passage in para, 123 at 
page 783 of Volume 28° ‘of American 
Jurisprudence (20), but unfortunately 
this quotation was incomplete . and it 
overlooked, perhaps ` inadvertently, the 
following two important sentences at the 
commencement of the paragraph, which 
clearly show that even in’ the United 
States the doctrine of promissory estop- 
‘‘pel is applied against the State “when 
justified by the facts”: E 


“There is considerable dispute . as. to 
the application. of estoppel with respect 
‘to the State. While it is said that equit- 


able estoppel. will be invoked against 
the State when justified by the facts; 
clearly the doctrine of estoppel should 
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not be lightly invoked against the State,” 
{emphasis supplied), 


Even the truncated passage quoted ‘by 
the Court recognised in the last sentence 
that though, as a general rule, the doc- 
trine of promissory estoppel woilld not 


‘be applied against the State in its gov- 


ernmental, public or sovereign capacity, 
the Court would unhesitatingly ‘allow 
the doctrine to be’ ‘invoked in cases 
where itis necessary in order “to pre~- 
vent fraud or manifest injustice.” This 
passage leaves no doubt that the : doc- 
trine of promissory estoppel may. be ap- 
plied against the State even in its gov- 
‘ernmental, public or sovereign capacity 
where’ it is mecessary to prevent fraud 
or manifest injustice, It is difficult to 
imagine that the Court citing this pas- 
sage. with approval could have possibly 

intended to lay down that in’ no’ ‘case 
can the doctrine of promissory estoppel 
be invoked against the Government. 
Lastly, a proper reading of the observa- 
tion of the Court clearly shows that 
what the Court intended to say’ was 
that . where © the Government owes a duty 
to the public to act differently, promis- 
sory estoppel cannot. be invoked to’ pre- 
vent.the Government from doing 40. 
This proposition is unexceptionable, be- 
cause where the Government owes a 
duty to'the public to act in a particular 
manner, and here obviously duty means 
a course of ‘conduct enjoined by | law, 
the doctrine of promissory estoppel can- 
not be invoked for preventing the Gov- 
ernment from acting in discharge of its 
duty under the law. The doctrine of 
promissory estoppel cannot be applied in 
teeth of an obligation or Baptey im- 
posed by law. 


28. We “may then refer to the deci- 
sion of this Court in Asst. Custodian v. 
Brij Kishore, (1975) 2 SCR 359: (AIR 
1974 SC 2325), It is not necessary to 
reproduce the facts of this case, because 
the only purpose for which this deci- 
sion was relied upon on behalf of the 


State was to show that the view taken 


by the House of Lords in Howell v. 
Falmouth Boat Construction Co, Ltd. 
(1951 AC 837) (supra) was preferred by 
this Court to that taken by Lord Den- 
ning in Robertson v. Minister of Pen- 
sion (1949-1 KB 227) (supra). It is true 
that in this case the Court ‘expressed 
the opinion “that the view taken ‘by the 
House of Lords ‘is the correct one and - 
not thé one takeri by Lord’ Denning” but 
we fail’to see how that- -can . -possibly 
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help the argument of the State. Tre 
House of Lords did not in Howell’s case 
negative the applicability of the dor- 
trine of promissory estoppel against tke 
Government. What it laid down wes 
merely this, namely, that no represer- 
tation or promise made by an officer 
can preclude the Government from er- 
forcing a statutory prohibition, The doe- 
trine of promissory estoppel cannot ke 
availed to permit or condone a breach 
of the law. The ratio of the decision 
was succinctly put by Lord Normard 
when he said 


eed cx neither a minister nor any sub 
ordinate officer of the Crown cen 
by any conduct or representaticn 


bar the Crown from enforcing a stati 
tory prohibition or entitle the subject :o 
maintain that there has been no breach 
of it.” 


It may also be noted that pra- 
missory estoppel cannot be invoked z0 
compel the Government or even a pri- 
vate party to do an act prohibited by 
law, There can also be no promissory 


estoppel against the exercise of legisla- . 


tive power. The Legislature can nevar 
be precluded from exercising its legisla- 
tive function by resort to the doctriae 
of promissory estoppel. Vide State >f 
Kerala v. Gwalior Rayon Silk Mim. 
(Wvg.) Co. Ltd. (1974) 1 SCR 671, : (AIR 
1973 SC 2734). 


29. The next decision ta which we 
must refer is that in Excise Comm., 
U. P. Allahabad v. Ram Kumar, (1975), 
Supp SCR 532: (AIR 1976 SC 223"). 
This was also a decision on which strong 
reliance was placed on behalf of tne 
State, It is true that, in this case, ine 
Court observed that “it is now well sa- 
- tled by a catena of decisions that there 
can be no question of estoppel agairst 
the Government in the exercise of zts 
legislative, sovereign or executive pow= 
ers”, but for reasons which we shall 
presently state, we do not think this o3- 
servation can persuade us to take a dif- 
ferent view of the law than that ea- 
unciated in the Indo-Afghan Agencies’ 
case (AIR 1968 SC 718). In the fisst 
place, it is clear that in this case there 
was factually no foundation for invox- 
ing the doctrine of promissory estoppel 
When the State auctioned the -licence 
for retail sale of country liquor and tie 
respondents being the highest bidders 
were granted such licence, there was in 
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force a. 
1959, issued under S. 4 of the U. P. 
Sales Tax Act, 1948, exempting sale of 
country liquor from payment of sales 
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tax. No announcement was made at the, 


time of the auction whether the exemp- 
tién from sales tax under this Notifica- 
tion dated 6th April, 1959 was or was 
not likely to be withdrawn. However, on 
the day following the commencement of 
the licence granted to the respondents, 
the Government of U, P, issued a Noti- 
fication dated 2nd April, 1969 supersed- 
ing the earlier Notification dated 6th 
April, 1959 and imposing sales tax on 
the turnover in respect of country spirit 
with immediate effect. This Notification 
dated 2nd April, 1969 was challenged by 
the respondents by filing a writ petition 
and amongst the several grounds of chal- 


lenge taken in the writ petition, one 
was that “since the State Government 
did not announce at the time of the 


aforesaid auction that the Notification 
dated 6th April, 1959 was likely to be 
withdrawn and the sales of country li- 
quor were likely to be subjected to the 
levy of sales tax during the excise year 
and in reply to the query made by 
them at the time of the auction they 
were told by the authorities that there 
was no sales tax on the sale of country 
liquor, the appellants herein were estop- 
ped from making the demand in respect 
of sales tax and recovering the same 
from them.” It was in the context of 
this ground of challenge that the Court 
came to make the observation relied 
upon on behalf of the State. Now, it is 
clear that, even taking the case of the 
respondents at its highest, there was 
no representation or promise made by 
the Government that they would con- 
tinue the exemption from sales tax 
granted under the Notification dated 6th 
April, 1959 and would not withdraw it, 
and the Notification dated 2nd April, 
1969 could not, therefore, be assailed as 
being in breach of any such representa- 
tion or promise. There was, according- 
ly, no factual basis for making ‘good the 
plea of promissory estoppel and the ob- 
servation made by the Court in regard 
to the applicability of the doctrine of 
promissory estoppel against the Govern- 
ment was clearly obiter. That perhaps 
was the reason why the Court did not 
consider it necessary to refer to the 
earlier decisions in Century Spinning & 
Mig. Co.’s case (AIR 1971 SC 1021) and 
Turner Morrison’s case (AIR 1972 SC 


Notification dated 6th; April, 
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1311) and. particularly the- decision in 
the Indo-Afghan Agencies case where 
‘the court in so many terms applied the 
doctrine: of promissory estoppel against 
the Government in the exercise of its 
executive power, It is not possible to 
believe that the Court was oblivious of 
these earlier decisions, particularly when 
one of these decisions in the Indo-Af- 
ghan Agencies case was an epoch 
making decision which marked a defi- 
nite advance in the field of administra- 
tive law. Moreover, it may be noted 
‘ithat though standing by itself the ob- 
servation made by the Court that “there 
can be no question of estoppel against 
the Government in exercise of its legis- 
lative, sovereign or executive powers” 
may appear to be wide and unqualified, 
it is not so, if read in its proper con- 
text. This observation was made on 
the basis of certain decisions which the 
Court proceeded to discuss in the. suc- 
ceeding paragraphs of the judgment. 
The Court first relied on the statement 
of the law contained in para, 123 at page 
783, Volume 28 of the American Juris- 
prudence (2d), but it omitted to men- 
tion the two important sentences at the 
commencement of the paragraph and the 
words “unless its application is necessary 
to prevent fraud or manifest injustice” 
at the end, which clearly show that 
even according to the American Juris- 
prudence, the doctrine of promissory 
estoppel is not wholly inapplicable 
against the Government in its govern- 
mental, public or sovereign capacity, but 
it can be invoked ‘against the Govern- 
ment “when justified by the facts” as 
for example where it is mecessary to 
prevent fraud or injustice. In fact, as 
already pointed above, there are nume- 
rous cases in the United States ` where 
the doctrine of promissory estoppel has 
been applied against the Government in 
the exercise of its governmental, public 
or executive powers. The Court then 
relied upon the decision in the Gwalior 
Rayon Silk Mfg. Co.’s case but that de- 
cision was confined to a case where legis- 
lation was sought to be precluded by 
relying on the doctrine of promissory 
estoppel and it was held, and in our 
opinion rightly, that there can be “no 
promissory estoppel against the legisla- 
` ture in the exercise of its legislative 
‘function. That decision does not nega- 


tive the applicability of the doctrine of 


promissory: estoppel against ‘the Govern-. 
‘case. > 


“fient, ~ The ‘decision in Howell’s’ 
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was, thereafter, relied upon by the 
Court, ‘but that decision merely says 
that the Government: cannot be debarred 
by promissory estoppel from enforcing a 
statutory prohibition. The ‘Court also 


cited a passage from the judgment of 
the Court of Jammu and Kashmir in 
Malhotra & Sons v. Union of India, AIR 
1976 J & K 41 but this passage itself 
makes it clear that the courts will bind 
the Government by its promise where it 
is necessary to do so in order to pre- 
vent manifest injustice or fraud. The 
last decision on which the Court relied 
was Federal Crop Insurance Corporation 
v. Morrill (1947) 332 US 380: 92 L ed 
10 (supra) but this decision also ‘does 
not support the view contended for on 
behalf of the State. We have already 
geferred to this decision earlier. and 
pointed out that the Federal Crop In- 
surance Corporation ‘in this case was 
held not liable on the policy of insur- 
ance, because the regulations made by 
the Corporation prohibited the insurance 
of reseeded wheat. The principle of this 
decision was not promissory estoppel 
cannot be invoked to compel the Goy- 
ernment or a public authority to carry 
out a representation or promise which 
is contrary to law. It will thus be seen 
from the decisions relied upon in the 
judgment that. the Court could not pos- 
sibly have intended to lay down an ab- 
solute proposition that there can be no 
promissory estoppel against the Govern- 
ment in the exercise of its governmental, 
public or executive powers. That would 
have been in complete contradiction of 
the decisions of this Court in the Indo- 
Afghan Agencies case, Century Spg. 
and Mfg. Co’s case and Turner Mor- 
rison’s case (AIR 1972 SC 1311) and we 
find it difficult to, believe that the Court 
could have ever intended to lay. down 
any such proposition without expressly 
referring to these earlier decisions and 
overruling them. We are, therefore, -of 
the opinion that the observation made 
by the Court in Ram Kumar’s case does 
not militate against the view we are 
taking on the basis of the decisions in 
the Indo-Afghan Agencies’ case, Century 
Spinning & Mfg. Co.’s case and Turner. 
Morrison’s case in regard to the. applic- 
ability of the doctrine .of promissory 


"estoppel against the Government 


30. We may then pene to the deci- 
sion of this Court in Bihar Easter 
Gangetic ~ Fishermen. . Co-operative .So-: 
ciety: Ltd, v, Sipahi Singh, : AIR 1977- 
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SC 2149. It was held in this case in 
para. 12 of the judgment that the res- 
pondent could not invoke the doctrine 
of promissory estoppel because he - was 
unable to show that, relying on the re- 
presentation of the Government, he had 
altered his position by investing moneys 
and the allegations made by him in that 
behalf were “much too vague and gene- 
ral” and there was accordingly no fac- 
tual foundation for establishing the plea 
of promissory estoppel. On this view 
it was unnecessary to consider whether 
the doctrine of promissory estoppel was 
applicable against the Government, but 
the Court proceeded to reiterate, with- 
out any further discussion, the observa- 
tion in Ram Kumar’s case (AIR 1976 
SC 2237) that “there cannot be any 
estoppel against the Government in the 
exercise of its sovereign legislative and 
executive functions.” This was clear- 
ly in the nature of obiter and it can- 
not prevail as against the statement of 
the law laid down in the Indo-Afghan 
Agencies case (AIR 1968 SC 718). More~ 
ever, it is clear from para. 14 of the 
judgment that this Court did not in- 
tend to lay down any proposition of 
law different from that enunciated in 
the Indo-Afghan Agencies case, because 
it approved of the decision in the Indo- 
Afghan Agencies case and distinguished 
it on the ground that in that case there 
was no enforcement of contractual 
right but the claim was founded upon 
equity arising from the Scheme, while 
in the case before the Court, a contrac- 
tual right was sought to be enforced. 
There is, therefore, nothing in this de- 
cision which should compel us to take 
a view different from the one we are 
otherwise inclined to accept, 


31. We may point out that in the 
latest decision on the subject in Radha- 
krishna Agarwal v. State of Bihar, 
(1977) 3 SCC 457 : (AIR 1977 SC 1496) 
this Court approved of the decisions in 
the Indo-Afghan Agencies case (AIR 1968 
SC 718) and Century Spg. & Mfg. Co.’s 
case (AIR 1971 SC 1021) and pointed out 
that these were cases “where it could 
be held that public bodies or the State 
are as much bound as private indivi- 
duals are to carry out obligations incur- 
red by them because parties seeking to 
bind the authorities have altered their 
position to their disadvantage or have 
acted to their detriment on the strength 
of. the representations made by these 
authorities.” I¢ would, therefore, be 
seen that there-is.no authoritative deci- 
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sion of the Supreme -Court which has 
departed from the law laid down in the 
celebrated decisions in the Indo-Afghan 
Agencies case and the Century Spg. & 
Mfg, Co.'s case. The law laid down in 
these decisions as elaborated and ex- 
pounded by us continues to hold th 

field, : 


` 32. We may now turn to examine the 
facts in the light of the law discussed 
by us. It is clear from the letter of 
the 4th respondent dated 23rd January, 
1969 that a categorical representation 
was made by the 4th respondent on be- 
half of the Government that the propos- 
ed vanaspati factory of the appellant 
would be entitled to exemption from 
sales tax in respect of sales of vanaspati 
effected in Uttar Pradesh for a period 
of three years from the date of com- 
mencement of production. This repre- 
sentation was made by way of clarifica- 
tion in view of the suggestion in the 
appellant’s letter dated 22nd Jan. 1969 
that the financial institutions were not 
prepared to regard the earlier letter of 
the 4th respondent dated 22nd Decem- 
ber, 1968 as a definite commitment on 
the part of the Government to grant 
exemption from sales tax. Now the 
letter dated 23rd January, 1969 clear- 
ly shows that the 4th respondent made 
this representation in his capacity as 
the Chief Secretary of the Government, 
and it was, therefore, a representation 
on behalf of the. Government, It was 
faintly contended before us on behalf 
of the State that this representation 
was not binding on the Government, but 
we cannot countenance this argument, 
because, in the first place, the averment 
in the writ petition that the 4th respon- 
dent made this representation on behalf 


‘of the Government was not denied by 


the State in the affidavit in reply filed 
on its behalf, and secondly, it is difficult 
to accept the contention that the 4th res- 
pondent, who was at the material time 
the Chief Secretary to the. Government 
and also advisor to the Governor who 
was discharging the functions of the 
Government during the President's Rule, 
had no authority to bind the Govern- 
ment. We must, therefore, proceed on 
the basis that this representation made 
by the 4th respondent was a representa- 
tion within the scope of his authority 
and was binding on the Governnient. 
Now, there can be no doubt. that this 


representation was. made by the Govern- 


‘ment knowing or. intending that . it 
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would be acted on by the appellant, be- 
cause the appellant had made it clear 
that it was only on account of the ex- 
emption from sales tax promised by the 
Government that the appellant had de- 
cided to set up the factory for manu- 
facture of vanaspati at Kanpur. The ap 
pellant, in fact, relying on this repre- 
sentation of the Government, borrowed 
moneys from various financial institu- 
tions, purchased plant and “machinery 
from M/s. De Smith (india) Pvt. Lid, 
Bombay and set up a vanaspati factory 
at Kanpur. The facts necessary for in~ 
voking the doctrine of promissory estop~ 
‘pel were, therefore, clearly present and 
the Government was bound to carry out 
the representation and exempt the ap- 
pellant from sales tax in. respect of sales 
of vanaspati effected by it in Uttar 
Pradesh for a period of three years 
from the date of commencement of the 
production. 


33. The State, however, contended 
that the doctrine of promissory estoppel 
had no application in the present case 
because the appellant did not suffer any 
detriment by acting on the representa~ 
tion made by the Government; the 
vanaspati factory set up by the appel- 
lant was quite a profitable concern and 
there was no prejudice caused to the 
appellant. This contention of the State 
is clearly unsustainable and must be re- 
jected. We do not think it is, neces- 
sary, in order to attract the applicability 
of the doctrine of promissory estoppel, 
that the promisee, acting in reliance on 
the promise, should suffer any detri 
ment. What is necessary is only that 
the promisee should have altered his 
position in reliance on the promise, This 
position was impliedly accepted by Den~= 
ning, J., in the High Trees Case when 
the learned Judge pointed out that the 
promise must be one ` . 


“which was intended to create 
legal relations and which, to the 
knowledge of the person making the 
promise, was going to be acted on 
by the person to whom it was made 
and which was in fact acted on.’ (em 


phasis supplied). 


If a promise is “acted on”, “such 
action, in law as in physics, mus? 
necessarily result in an alteration 


of position.” This was again reiterated 
by Lord Denning in W. J. Alan & Co. 
Ltd. v. El Nasr Export and Import Co 
(1972) 2° All ER 127 at p. 140 where the 
learned Law Lord-made it clear that 
alteration of position - - i 
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“only means that he (the promisee) 
must have been led to act differently 
from what he would otherwise -have | 
done. And,. if you istudy the cases in 
which the doctrine has been applied, 
you will see tha; all that is required is 
that the one should have acted on tha 
belief induced by the other party.” 


Viscount Simonds also . observed in 
Tool Metal Mfg. Zo, Limited v. Tungsten 
Electric Co. Ltd, (1955) 2 All ER 657 
that "......the gist of the equity lies in 
the fact that one party has by his con- 
duct led the other to alter his position.” 
The judgment of Lord Tucker in the 
same. case would be found to depend 
likewise on a fundaméntal finding of 
alteration of position, and the same may 
be said of that of ‘Lord Cohen.: “Then 
again in Ajayi v, Briscoe (1964) -3. All 
ER 556 (supra) Lord Hodson said: 
.“This equity is, however, subject to the 
qualifications (a) that the other party has 
altered his position”, The same require- 
ment was also emphasised by Lord Dip- 
lock in Kammin’s Ballrooms Ltd. v. 
Zenith Investmen:s (Torguay) Ltd, (1970) 
2 All ER 871. What is necessary, there- 
fore, is no more than that there should 
be alteration of position on the part of 
the promisee, The alteration of position 
need not involve any detriment to the 
promisee. If detriment were a neces- 
sary element, there would be no need 
for the doctrine of promissory estoppel 
because, in that event, in quite a few 
cases, the detriment -would form the 
consideration and the promise would be 
binding as a contract. There is in fact 
not a single case in England. where 
detriment is insisted upon as a neces 
sary ingredient cf promissory estoppel. 
In fact, in W. J. Alan & Co, Ltd. v. EI 
Nasr Export anid Import Co. (supra), 
Lord Denning expressly rejected detri- 
ment as an essential ingredient of pro- 
missory estoppel, saying :. 

> “A seller may. accept a less sum for 
his goods than the. contracted price, 
thus inducing (his buyer) to believe that 
he will not enforce payment of the ba= ' 
lance: see Central London Property 
Trust Ltd. v. High: Trees House . Ltd. 
(1956) 1 All ER 256 and D. & C. Buil- 
ders Ltd. v. Rees ((1965) 3 All ER 337). 
In none of these cases dces the party 
who acts on the belief suffer any detri-« 
ment, It is not a detriment, but a bene- 
fit to him to have an extension of time 
or to pay less,.or as the case may be. 
Nevertheless, he has conducted his af- 
fairs on the basis that he has had that 
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benefit and it would not be equitable 
now to deprive him of it.” 


We do not think that in order to invoke 
the doctrine of promissory estoppel & is 
necessary for the promisee to show that 
he suffered detriment as a result of act- 
ing in reliance on the promise. But we 
may make it clear that if by detriment 
we mean injustice to the promisee which 
would result if the promisor were to 
recede from his promise, then detriment 
would certainly come in as a necessary 
ingredient. The detriment in such a vase 
is not some prejudice suffered by the 
promisee by acting on the promise, but 
the prejudice which would be caused to 
the promisee, if the promisor were allow- 
ed to go back on the promise, The cas~ 
sic exposition of detriment in this sense 
is to be found in the following passage 
from the judgment of Dixon, J. in the 
Australian case of Grundt v. Great Boul- 
der Pty. Gold Mines Lid., (1938) 59 CLR 
641: 


tanse It is often said diniy that the 
party asserting the estoppel must have 
been induced to act to his detriment, Al+ 
though substantially such a statement 
is correct and leads to no misunderstand- 
ing, it does not bring out clearly the 
basal purpose of the doctrine. That pur- 
pose is to avoid or prevent a detriment 
to the party asserting the estoppel by 
compelling the opposite party to adhere 
to the assumption upon which the for- 
mer acted or abstained from acting. This 
means that the real detriment or harm 
from which the law seeks to give. oro- 
tection is that which would flow from 
the change of position if. the assumption 
were deserted that led to it. So Jong 
as the assumption is adhered to, the 
party who altered his situation upon the 
faith of it cannot complain. His com- 
plaint is that when afterwards the other 
party makes a different state of affairs 
the basis of an assertion of right against 
him then, if it is allowed, his own pro- 
ginal change of position will operate as 
a detriment. His action or inaction must 
be such that, if the assumption upon 
which he proceeded were shown to be 
wrong, and an inconsistent state of af- 
fairs were accepted as the foundation of 
the rights and duties of himself and the 
opposite party, the consequence woule be 
to make his original act or failure to act 
a source of prejudice.” 


If this is the kind of detriment contem- 
plated, it would necessarily be present 
in every case of promissory estoppel, be- 
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cause it is on account of such detriment 
which the promisee would suffer if the 
promisor were to act differently from 
his promise, that the Court would con- 
sider it inequitable to allow the promisor 
to go back upon his promise. It would, 
therefore, be correct to say that in order 
to invoke the doctrine of promissory 
estoppel it is enough to show that the 
promisee has, acting -in reliance on the 
promise, altered his position and itis not 
necessary for him to further show that 
he has acted to his detriment. Here, the 
appellant clearly altered its position by 
borrowing moneys from various financial 
institutions, purchasing plant and ma- 
chinery from M/s. De Smet (India) Pvt. 
Ltd., Bombay and setting up a vanaspati 
plant, in the belief induced by the re- 
presentation of the Government that 
sales tax exemption would be granted 
for a period of three years from the date 
of commencement of the production. The 
Government was, therefore, bound | on 


' the principle of promissory estoppel to 


make good the representation made by it. 
Of course, it may be pointed out that if 
the U, P. Sales Tax Act, 1948 did not 
contain. a provision enabling the Gov- 
ernment to grant exemption, it would 
not be possible to. enforce the represen- 
tation against the Government, because 
the Government cannot be compelled to 
act contrary to the statute, but since 
Section 4 of the U, P. Sales Tax Act, 
1948 confers power on the Government 
to grant exemption from sales tax, the 
Government can legitimately be held 
bound by its promise to exempt the ap- 
pellant from payment of sales tax. It is 
true that taxation is a. sovereign or 
governmental function, but, for reasons 
which we have already discussed, no 
distinction can be made between the 
exercise of a sovereign or governmental 
function and a trading or business acti- 
vity of the Government, so far as. the 
doctrine of promissory- estoppel is con- 
cerned. Whatever be the nature of the 
function which the Government is dis- 
charging, the Government is subject to 
the rule of promissory estoppel and if 
the essential ingredients of this rule are 
satisfied, the Government can be com- 
pelled. to carry out the promise made 
by it. We are, therefore, of the view that 
in the present case the Government was 
bound to exempt the appellant from 
payment of sales tax in respect of sales 
of vanaspati effected by it in the State 
of Uttar Pradesh for a period of three 
years from the date of commencement of 
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the production and was not entitled to 
recover such sales tax: from the appel- 
lant. 


34. Now, for the assessment year 
1970-71, that is, 2nd July, 1970 to 31st 
March, 1971, the appellant collected from 
its customers sales tax amounting to 
Rs. 6,81,178.95 calculated at the rate of 
34% on the sale price, But when the as- 
sessment was ‘made by the Sales Tax 
Authorities, sales tax was levied on the 
appellant at the rate of 7% and the ap- 
pellant was required to pay up a further 
sum of Rs. 6,80,949.42. The appellant 
had prayed for an interim order in the 
present appeal staying further proceed< 
ings, but this Court, by an order dated 
3rd April, 1974, granted interim stay only 
on the appellant paying up the amount 
of sales tax due for the assessment year 
1970-71 before 31st July, 1974 and so 
far as the assessment years 1971-72, 
1972-73 and 1973-74 were concerned, the 
Court directed that the assessments for 
those years may proceed; but only the 
final order shall not be passed. The re- 
sult was that the appellant had to pay 
up the further surn of Rs. 6,80,949.42 for 
the assessment year 1970-71. The appel- 
lant collected from the ‘customers for 
the assessment year 1971-72 an aggre- 
gate sum of Rs, 9,91,206.17 by way of 
Sales tax at the rate of 34% for the 
period lst April, 1971 to 1st July, 1971, 
4% for the period 2nd July, 1971 to 24th 
January, 1972 and 7% for the period 
25th January, 1972 to 31st March, 1972 
and deposited this amount in the Trea- 
sury. Similarly, for the assessment year 
1972-73, the appellant collected from 
its customers an aggregate sum of Ru- 
pees 19,36,597.23 ag and by way of sales 
tax at the rate of 7% of the sale price 
and this amount was deposited by the 
appellant in the Treasury, and so also 
for the first quarter of the assessment 
year 1973-74 up to the end of which the 
exemption from sales tax was to conti- 
nue, the appellant collected and paid an 
aggregate sum of Rs. 4,84,884.05 at the 
rate of 7% of the sale price. It appears 
that surcharge amounting to Rupees 
2,85,008.09 for the period of the exemp- 
tion was also paid by the appellant ‘into 
the Treasury. The assessments for the 
assessment years 1971-72, 1972-73 and 
1973-74 were, however, not completed in 
view of the stay order granted by ‘this 


Court, Now, obviously since the Govern- 


ment is bound to exempt the .appellant.. 


from’ payment of sales tax for a period 
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of three years from. 2nd July, 1970, be- 
ing the date of commencement of the | 
production, the appellant would not be- 
lable to pay any sales tax to the State 
in respect of sales of vanaspati effected 
during that period and hence the State 
would have to refund te the appellant 
the amount of sales tax paid for the 
period 2nd July, 1970 to 31st March, 
1971, subject to any claim which the 
State may have to retain any part of 
such amount und2r any provision of law. 


‘If the State has any such claim, it must 


be intimated to the appellant, within 
one month from today and it must be 
adjudicated upon within a further period 
of one month after giving proper oppor- 
tunity to be heard to the appellant. If 
no such claim is made, or, if made, not 
adjudicated upon within the time speci- 
fied, the State will refund the amount 
of sales tax to tne appellant with inte- 
rest thereon at the rate of 6% per annum 
from the date when such. refund’ be- 
comes due and if such claim is made and 
adjudicated upon within the specified 
time and it is found that a part of this 
amount is liable to be retained by the 
State under some provision of law,. the 
State will refund the balance to the ap- 
pellant with interest at the like rate. So 
far as the assessment’ years ` 1971-72, A 
1972-73 and 1973-74 are concerned, the 
Sales Tax Authorities will proceed to 
complete the assessments for those` as- 
sessment years in the light of the law 
laid down in this judgment and the 
amounts of sales tax deposited by the 
appellant will be refunded to the appel- 
lant to the extent to which they are not 
found due and pzyable as a result of the 
assessments, subject to any claim which 
the State may have to retain those 
amounts under any provision of law. 


35. We accordingly allow the appeal, 
set aside the judgment of the High 
Court and issue a writ, order or direction 
to the above effect against the respon- 
dents. The State will pay the costs of the 
appellant throughout, 


Appeal allowed, 
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Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 70, 85, 85-A 
and 63 — Scope and effect of — Contract 
of sale of agricultural land ~~ Suit for 
specific performance — Issue whether 
plaintiff is agriculturist involved —. Ex- 
clusive jurisdiction of Mamlatdar to de- 
cide it — Jurisdiction of Civil Court is 
ousted — Procedure to be followed by 
Civil Court in dealing with suit indicated 
— L, P. A. No. 117 of awos, D/- 7-9-1968 
(Bom), Reversed. (Civil P. C. (1908), S. 9 
Exclusive jurisdiction of Revenue 
Court — Jurisdiction of Civil Court.) 


The combined effect of Ss. 70, 85 and 
85-A of the Act is that where in a suit 
properly constituted and cognizable by 
the Civil Court upon.a contest an issue 
arises which is required to be settled, 
decided or dealt with by a competent au~ 
thority under the Tenancy Act, the juris- 
diction of the Civil Court to settle, decide 
or deal with the same is not only ousted 
but the Civil Court is under a statutory 
obligation to refer the issue to the com- 
petent authority under the Tenancy Act 
to decide the same and upon the refer- 
ence being answered back to dispose of 
the suit in accordance with the decision 
of the competent authority under the 
_ Tenancy Act. (Paras 8, 9, 18) 


Where the plaintiff sued for specific 
performance of a contract for sale of agri- 
cultural land governed by the provisions 
of the Tenancy Act in the Civil Court 
and the defendant appeared and raised a 
contention that in view of the provisions 
contained in S. 63 of the Tenancy Act the 
plaintiff not being an agriculturist is 
barred from purchasing the land, the 
issue would directly and substantially 
arise whether the plaintiff is an agricul 
turist. Such an issue being within the 
exclusive jurisdiction of the Mamlatdar, 
it is incumbent upon the Civil Court to 
refer the issue to the competent authority 
under the Tenancy Act and the civil court 
has no jurisdiction to decide or deal with 
the same. L. P. A. No. 117 of 1968, D/~ 


*(L. P. A. No. 117 of 1968, D/~ 7-9-1968 
(Bom).) 
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7-9-1968 (Bom), . Reversed. Analogous 
case law discussed, (Paras 9, 10 and 19) 

Anno: AIR Comm., C. P. C. (9th Edn.), 
S. 9, N. 51. 
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Mr. U. R.. Lalit, Sr. Advocate (M/s. 
Nanjul Kumar and K. J. John, Advocates 
with him), for Appellant; M/s. R. B. Datar 
and Lalit Bhardwaj, Advocates, for Res- 
pondents Nos. 1 to 5 (d). 


DESAI, J. :— This appeal by certificate 
arises out of Special Civil Suit No. 39/66 
filed by the appellant-original plaintiff for 
specific performance of a contract dated 
15th December 1965 for sale of land ad- 
measuring 45 acres 5 gunthas bearing 
Survey No. 2 situated in Sholapur Mouje 
Dongaon in Maharashtra State for acon- 
sideration of Rs. 42,000/- out of which 
Rs. 5,000/- were paid as earnest money 
and a further amount of Rs. 5,000/- was 
paid on 22nd April 1966 when the period 
for performance of the contract for sale 
was extended by six months, which suit 
was dismissed by the trial Court and the 
plaintiff's First Appeal No. 117/68 was dis- 
missed by the Bombay High Court. 


2, Plaintiff claimed specific perform- 
ance of a contract dated 15th December 
1965 coupled with supplementary agree- 
ment dated 26th April 1966 for sale of 
agricultural land. This suit was resisted 
by the defendant, inter alia, contending 
that the land which was the subject- 
matter of contract was covered by the 
provisions of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (‘Tenancy 
Act’, for short) and as the intending pur- 
chaser, the plaintiff was not an agricul- 
turist within the meaning of the Act, 
S. 63 of the Tenancy Act prohibited him 
from purchasing the land and, therefore, 
as the agreement was contrary to the pro- 
visions of the Tenancy Act the same can- 
not be specifically enforced, The plain- 


> 
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tiff ‘sought to repeal the contention by 


producing a certificate Ext. 78 issued by 
the Mamlatdar certifying that the plain- 
tiff was an agricultural labourer and the 
bar imposed by S. 63 of the Tenancy Act 
would not operate. Plaintiff also con= 
tended that if the Court does not take 
note of Ext. 78, an issue on the pleadings 
would arise whether the plaintiff is an 
agriculturist ‘and in view of the provi- 
sions contained in S. 70 (a) read with 
Ss..85 and 85-A of the Tenancy Act the 
issue would have to be referred to. the 
Mamlatdar for decision 
Court would have no jurisdiction to de- 
cide the issue. The trial Court held that 
the certificate Ext. 78 had no evidentiary 
value and was not valid. On the question 
of the plaintiff being an agriculturist, the 
trial Court itself recorded a finding that 
the plaintiff was not an agriculturist. On 
the question of jurisdiction to decide the 
issue whether the plaintiff is an agricul- 
turist, the trial Court was of the opinion 
that it being an incidental issue in a suit 
for specific performance of contract, which 
suit the Civil Court has jurisdiction to 
try, it will also have jurisdiction to de- 
cide the incidental or subsidiary issue 
and recorded a finding that the plaintiff 
was not an agriculturist. In accordance 
with these findings the plaintiff's suit was 
dismissed. In appeal by the plaintiff, the 
High Court agreed with the finding of 
the trial Court with regard to the validity 
of certificate Ext. 78. On the question of 
jurisdiction of the trial Court to decide 
the issue about the plaintiff being an agri- 
culturist, the High Court agreed with the 
trial Court observing that Civil Court has 
undoubtedly jurisdiction to entertain a 
suit for specific performance, and while 
considering the main.issue whether speci- 
fic performance should be granted or not, 
Civil Court will have to consider whether 
there are prima facie any facts on ac- 
count of which granting of specific per- 
formance would result into a transaction 
- forbidden by law and, therefore, civil 
court will have jurisdiction to decide the 
_ subsidiary issue whether the plaintiff is 
an agriculturist. The High Court ac- 
cordingly dismissed the appeal while 
agreeing with the trial Court that` the 
plaintiff had failed to prove that he was 
an agriculturist and specific performance 
of contract for sale of agricultural land 
_ cannot be granted in his favour. id 


-3. Mr. Lalit for the appellant did bt 
invite us to determine the validity - of 
certificate Ext. 78 certifying that plaintiff 
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is an agricultural. labourer, Therefore, 
the question which must engage our at- 
tention is whether Civil Court will have 
jurisdiction to decide an issue arising in 
a suit for specific performance of contract 
for sale of agricultural land governed by 
the provisions: of the Tenancy Act that 
the person seeking specific performance 
Was or was nol an agriculturist and, 
therefore, ineligible to purchase the land 
in view of the bar imposed by S. 63 of 
the Tenancy Act. This necessitates exa- 
mination of the relevant provisions of the’ 
Tenancy Act. ‘ 


4, Section 2 (2) of the Tenahey ‘Act 
defines agricultuzist to mean a person 
who cultivates land personally. The ex- 
pression ‘land’ is defined in S. 2 (8) to 
mean: (a) land which is used for agricul- 
tural purposes or which is so used but is 
left fallow and includes the sites of farm 
buildings appurtenant to such land; and 
(b) for purposes cf sections including Sec- 
tions 63, 64 and 84-C (i) the sites of dwell- 
ing houses occupied by agriculturists, 
agricultural labourers or artisans and 
land appurtenant to such dwelling houses} 
(ii) the sites of structures used by agri- 
culturists. for allied pursuits. Section 63 
which forbids transfer of agricultural 
land to non-agriculturists, reads as under 3 

"63. (1) Save as provided in this Act— 

' (a) no sale (including sales in éxecution 
of a decree of a Civil Court or for. re- 
covery of arrears of land revenue or for 
sums recoverable as arrears of land reve- 

nue), gift, exchange or lease of any land 
or interest therein, or 

(b) no mortgage of any land or interest 
therein, in which the possession of the 
mortgaged property is delivered to ‘tha 


: mortgagee, 


shall be valid in favour of a person whe 
is not an“ agriculturist or who being ‘an 
agriculturist will after suzh sale, gift, ex-" 
change, lease or mortgage, hold land ex 
ceeding two-thirds of the ceiling area de~ 
fermined under the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act, 
1961, or who is not an ‘agricultural 
labourer; 

Provided that the Collector or an ofi- 
cer authorised by the State Government 
in this. behalf may grant permission for 
such sale, gift, exchange, lease or mort- 
gage, on such conditions as may be pta- 
seribed.” . 

The next important section in this’ con= 
text is S. 70 whica defines duties and pre- 
scribes function of the Mamlatdar, the 
relevant portion cf which reads as undere - 
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"70, For the purposes of this Act the 
following shall be the duties and func 
tions to be performed by the Mamlatdar: 

(a) to decide whether a person is a 
agriculturist; 

x x x e R 

(mb) to issue a certificate under S. 84-4, 
and decide under Ss. 84-B or 84-C whe- 
ther a transfer or acquisition of land +s 
invalid and to dispose of land as ‘provic~ 
ed in S. 84-C”. 


5. Section 85 bars jurisdiction of tke 
Civil Courts to decide certain issues and 
S. 85-A provides for reference of issues 
required to be decided under the Tenancy 
Act to the competent authority set wo 
under the Tenancy Act. They are very 
material for decision of the point herein 
raised and they may be reproduced in 
extenso: 

“85. (1) No Civil Court shall have 
jurisdiction to settle, decide or deal with 
any question (including a question whe~ 
ther a person is or was at any time m 
the past a tenant and whether any such 
tenant is or should be deemed to have 
purchased from his landlord the lard 
held by him) which is by or under ths 
Act required ‘to be settled, decided er 
dealt with by the Mamlatdar or Tribunel, 
a Manager, the Collector or the Maha- 
rashtra Revenue Tribunal in appeal er 
revision or the State Government in exe>~ 
cise of their powers of control, 


(2) No order of the Mamlatdar, the Tri- 
bunal, the Collector or the Maharashtra 
Revenue Tribunal or the State Govera- 
ment made under this Act shall be ques« 
tioned in any Civil or Criminal Court. 


Explanation— For the purposes of this 
section a Civil Court shall include a 
Mamlatdar’s Court constituted under the 
Mamlatdar’s Courts Act, 1906”. 

"85-A. (1) If any suit instituted in amy 
Civil Court involves any issues which 
are required to be settled, decided or 
dealt with by any authority competent to 
settle, decide or deal with such issu2s 
under this Act, (hereinafter referred io 
as the “competent authority”) the Ciril 
Court shall stay the suit and refer su:zh 
issues to such competent authority for 
determination, 

(2) On receipt of such reference from 
the Civil Court, the competent authority 
shall deal with and decide such issues in 
accordance with the provisions of tlis 
Act and shall communicate its decision to 
the Civil Court and such court shall 
thereupon dispose of the suit in accor 
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ance with the procedure applicable there- 
to. : è 
Explanation-- For the purpose of this 
section a Civil Court shall include a 
Mamlatdar’s Court constituted under the 
Mamlatdars” Courts Act, 1906.” 

6.. There is no controversy that the 
land purported to be sold by the contracts 
for sale of land Exts. 82 and 83 is land 
used for agricultural purposes and is 
covered by the definition of the expres- 
sion ‘land’ in S. 2 (8) (a). The plaintiff 
thus by the contracts for sale of land Ex- 
hibits 82 and 83 purports to purchase 
agricultural land. Section 63 prohibits 
sale of land, inter alia, in favour of a 
person who is not an agriculturist. Hf, 
therefore, the plaintiff wants to enforce 
a contract for sale of agricultural land in 
his favour he has of necessity to be an 
agriculturist. The defendant intending 
vendor has specifically contended that the 
plaintiff not being an agriculturist he is 
not entitled to specific performance of the 
contract. Therefore, in a suit filed by 
the plaintiff for specific performance of 
contract, on rival contentions a specific 
issue would arise whether the plaintiff is 
an agriculturist because if he is not, the 
Civil Court would be precluded from 
enforcing the contract as it would be in 
violation of a statutory prohibition and 
the contract would be unenforceable as 
being prohibited by law and, therefore, 
opposed to public policy, 


7. The focal point of controversy is 
where ina suit for specific performance 
an issue arises whether the plaintiff is an 
agriculturist or not, would the Civil Court 
have jurisdiction to decide the issue or 
the Civil Court would have to refer the 
issue under S. 85-A of the Tenancy Act 
to the authority constituted under the 
Act, viz., Mamlatdar. 


8. Uninhibited by the decisions te 
which our attention was invited, the 
matter may be examined purely in the 
light of the relevant provisions of the 
statute. Section 70 (a) constitutes the 
Mamlatdar a forum for performing the 
functions and discharging the duties 
therein specifically enumerated. One 
such function of the Mamlatdar is to de- 
cide whether a person is an agriculturist. 
The issue arising before the Civil Court 


‘is whether the plaintiff is an agriculturist 


within the meaning of the Tenancy Act. 
It may be that jurisdiction may be con~ 
ferred on the Mamlatdar to decide whe- 
ther a person is an agriculturist within 
the meaning of the Tenancy Act but it 
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does not ipso facto oust the jurisdiction 
of the Civil Court to decide that issue if 
it arises before it in a civil suit. Unless 
the Mamlatdar is constituted an exclusive 
forum to decide the question hereinabove 
mentioned conferment.of such jurisdic- 
tion would not oust the jurisdiction of 
the’ Civil Court. It is settled -law that the 
exclusion of the jurisdiction of the Civil 
Courts is not to be readily inferred, but 
that such exclusion must either be ex- 
plicitly expressed or clearly implied (see 
Secretary of State v. Mask, 67 Ind App 
222 : (AIR 1940 PC 105)). However, by 
an express provision contained in S. 85 
the jurisdiction of the Civil Court to 
settle, decide or deal with any question 
which is by or under the Tenancy Act 
required to be settled, decided or dealt 
with by the competent ‘authority i is ousted. 
The Court must give effect to the policy 
underlying the statute set out in express 
terms in the statute. There is, therefore, 
no escape from the fact that the legisla- 
ture has expressly ousted the jurisdiction 
of the Civil Court to settle, decide or deal 
with any question which is by or under 
the Tenancy Act required to be settled, 
decided or dealt with by any of the au- 
thorities therein mentioned and in this 
specific case the authority would be the 
Mamlatdar as provided in S. 70 (a). 


9. ‘When the Tenancy Act of 1948 was 
put on the statute book, S, 85-A did not 
find its place therein. A question arose 
while giving effect to the provisions con- 
tained in Ss. 70 and 85 as to what should 
be done where in a suit-in a Civil Court 
an issue arises to settle, decide or deal 
with which the jurisdiction of the Civil 
Court is ousted under S. 85. The Bom- 
bay High Court which had initially to 
deal with this problem, resolved the pro- 
blem by holding that in such a situation 
the civil suit should be stayed and the 
parties should be referred to the compe- 
tent authority under the Tenancy Act 
to get the question decided by the 
authority and in such decision being 
brought before the Civil Court, it -will 
be binding on the Civil Court and the 
Civil Court will have to disrose of the 
suit in accordance therewith. While so 
resolving the problem immediately facing 
the Court, an observation was made that 
provision should be introduced in the 
Tenancy Act for enabling the Civil Court 
to transfer the proceeding to the compe- 
tent authority under the Tenancy Act 
having jurisdiction. to decide . the ‘issue 


“and in respect’ of which the- jurisdiction 
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of the Civil Court is barred (See Dhondi 
Tukaram Mali v. Dadoo Piraji Adgale,. 55 
Bom LR 663: (ATR 1954-Bom 100)). The 
Legislature took note of this suggestion 
and promptly introduced S. 85-A in the 
Tenancy Act by Bombay Act XIII of 1956. 
The legislative scheme that emerges from 
a combined reading of Ss. 70, 85 and 85-A 
appears to be that when in a civil suit 
properly brought before the Civil Court 
an issue arises on rival contentions be- 
tween the parties which is required to be 
settled, decided or dealt with by a com- 
petent authority under the Tenancy Act, 
the Civil Court is statutorily required to 
stay the suit and refer such issue or issues 
to such competent authority under the 
Tenancy Act for determination. -On re- 
ceipt of such reterence from the Civil 
Court the competent authority shall deal 
with and decide such issues in accordance 
with the provisions of the Tenancy Act 
and shall communicate its decision to the 
Civil Court and such court shall there- 
upon dispose of the suit in accordance 
with the procedure applicable thereto. 
To avoid any conflict of decision arising 
out of multiplicity of jurisdiction by Civil 
Court taking one view of the matter and 
the competent authority under the 
Tenancy Act taking a contrary or diffe- 
rent view, an express provision is made 
in S. 85 (2) that no order of the compe- 
tent authority made under the Act shall 
be questioned in any Civil Court., To 
complete the scheme, sub-sec. (2) of Sec- 
tion 85-A provides that when upon a re- 
ference a decision is recorded by the com- 
petent authority under the provisions of’. 
the Tenancy Act and the decision is com-} . 
municated to the Civil Court, such Court 
shall thereupon dispose of the suit in ac- 
cordance with the procedure applicable 
thereto. . Thus, the finding of the com- 
petent authority under the Tenancy Act 
is made binding on the Civil Court, It 
would thus appear that the jurisdiction 
of the Civil Court to settle, decide, or 
deal with any issue which is required to 
be settled, decided or dealt with by any 
competent authority under the Tenancy 
Act is totally ousted. This would lead 
to inescapable conclusion that the Mamlat- 
dar while performing the function and 
discharging duties as are conferred .upon 
him by S. 70, would constitute an. exclu- 
sive forum, to the exclusion of the Civil 
Court, to decide eny of the questions that 
may arise under any of the sub-~clauses 
of S. 70. Section 70. . (a) ‘requires. the 


Mamlatdar to. decide whether .a ‘person 


“dg. an agriculturist’: Therefore; if an issue 
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arises in a.Civil Court whether a person. 
is an agriculturist. within the meaning of 
he Tenancy Act, the Mamlatdar alone 
would have exclusive jurisdiction under 
the Tenancy Act to decide the same and 
the jurisdiction of the. Civil Court is 
oustéd. The Civil Court-as required by 
a statutory provision. contained in Sec- 
.jtion 85-A, will have to frame the issue 
and refer it to the Mamlatdar and on the 
reference being answered back, to dis- 
pose of the suit in accordance with the 
decision recorded by the competent au- 
thority on the relevant issue. To trans- 
late it into action, if the Mamlatdar were 
to hold that the plaintiff is not an agri- 
culturist, obviously his suit for specific 
performance in.the Civil Court would 
fail because he is ineligible to purchase 
agricultural land and . enforcement of 
such `a contract would be violative of 
statute and, therefore, opposed to public 
Policy. 


10. The: High Court was of the view 
that the jurisdiction of the Civil Court 
to settle, decide or deal with any ques- 
tion which arises under the Tenancy A.ct 


and which is required to be settled, de~ 


cided or dealt with by the competent au- 
thority under the Tenancy Act would 
alone be barred under S. 85. Proceed- 
ing therefrom, the High Court was of the 
opinion that if an issue arises in a pro- 
perly constituted civil suit which the 
Civil Court is competent to entertain, an 
incidental or subsidiary issues which may 
arise with reference to provisions of the 
Tenancy Act, the jurisdiction of the Civ) 
‘Court’ to decide, the same would not be 
ousted because the issue is not required 
tobe decided or dealt with under the 
. Tenancy Act. This view overlooks and 
ignores the provision contained in Sec- 
tion 85-A. There can be a civil ‘suit pro- 
perly constituted which the Civil Court 
\ will have jurisdiction to entertain but 
: therein an issue may arise upon a contest 
ì when contentions. are raised Dy the party 
, against whom the civil suit is filed. Upon 
such contest, issues will have to be fram-_ 
ed on points on which parties are..at 
variance and which have to be determin- 
ed to finally dispose of the suit. If any 
’ such issue arises which is required to be 
settled, decided or dealt with by the com- 
, petent authority under the Tenancy Act, 
: even if it arises in a civil suit, the juris- 
\ diction of the Civil Court to settle, de- 
„cide and deal with the same would be 
barrea by the provision contained in Sec- 
"ition 85 and the Civil Court will. have to 
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‘take - recourse to the provision contained 
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in S. 85-A for reference of the issue to 
the competent authority under ‘the 
Tenancy Act. Upon a proper construc- 


‘tion the expression “any issues which are 


required to be settled,. decided or dealt 
with by any authority competent to 
settle, decide or deal with such issues 
under this Act” in S. 85-A would only 
mean that if upon assertion and denial 
and consequent contest an issue arises in 
the context of the provisions of the 
Tenancy Act and which is required to be 
settled, decided and dealt with by the 
competent authority under the Tendncy 
Act, then notwithstanding the fact that 
such an issue arises in a properly consti- 
tuted civil suit cognizable by the Civil 
Court, it would have to be referred to the 
competent authority under the Tenancy 
Act.: Any other view of the matter would 
render the scheme of Ss. 85 and 85-A in- 
fructuous and defeat the legislative policy 
(see Bhimaji Shanker v. Dundappa Vith- 
appa (1966) 1 SCR 145 at p. 150: (AIR 
1966 SC 166 at p. 169). The construction 
suggested by the respondent that the bar 
would only operate if such an issue arises 
only in a proceeding under the Tenancy 
Act, could render S. 85-A infructuous or 
inoperative or otiose. Neither the Con- 
tract Act nor the Transfer of Property 


„Act nor. any. other statute except the 


Tenancy Act prohibits a non-agriculturist: 
from buying agricultural land. The pro- 
hibition was enacted in S. 63 of the 
Tenancy Act. Therefore, if a person in- 
tending to purchase agricultural land files’ 
a suit for enforcing a contract entered 
into by him and if the suit is resisted on 
the ground that the plaintiff is ineligible 
to buy agricultural -land; not for any other 
reason except that it is -prchibited by 
S. 63 of the Tenancy Act, an issue whe- 
ther plaintiff is an. agriculturist would 
directly and substantially arise in view 
of the provisions of the Tenancy Act. 
Such an issue would indisputably arise 
under the Tenancy Act though not in a 

proceeding under the Tenancy Act. Now, © 
if, S. 85 bars the jurisdiction of the Civil 
Court to decide or deal with an issue 
arising under the Tenancy Act and if 
S. 85-A imposes an obligation on the Civil 
Court to refer such issue to the competent 
authority under the Tenancy Act, it 
would be no answer to the provisions to 
say that the issue is an incidental issue 
În a properly constituted civil suit before 
a Civil Court having jurisdiction to enter- 
tain the same. In fact S. 85-A compre- 


hends civil suits which Civil Courts are 
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scompetent to decide but takes note of the 
Jsituation where upon a contest an issue 
jmay arise therein which would bë re- 
iquired to be settled, decided or dealt with 
by the competent authority under the 
Tenancy Act, and, therefore, it is made 
obligatory for the Civil Court not only 
not to arrogate jurisdiction to itself to 
decide the same treating it as a subsidiary 
or incidental issue, but to refer the same 
jto the competent authority under the 
Tenancy Act. This is an inescapable legal 
iposition that emerges from a combined 
reading of Ss. 85 and 85-A, This can be 
clearly demonstrated by an illustration, 
Plaintiff may file a suit on title against a 
defendant for possession of land on the 
allegation’ that defendant is a trespasser. 
The defendant may appear and contend 
that the land is agricultural land and ha 
is a tenant. The suit on title for posses 
sion is clearly within the jurisdiction af 
the Civil Court. Therefore, the Civil 
Court would be competent to entertain 
the suit. But upon the defendant’s contest 
the issue would be whether he is a tenant 
of agricultural land. Sec. 70 (a) (ii): read 
with Ss. 85 and 85-A would preclude the 
Civil Court from dealing with or deciding 
ithe issue. In a civil suit nomenclatura 
of the issue as principal or subsidiary or 
substantial or incidental issue is hardly 
helpful: because each issue, if it arises, 
has to be determined to mould the final 
relief, Further, Ss. 85 and 85-A oust 
jurisdiction of Civil Court not in respect 
of civil suit but in respect of questions and 
issues arising therein and S, 85-A man- 
dates the reference of such issues as ar® 
within the competence of the competent 
authority. If there is an issue which had 
to be settled, decided or dealt with by 
competent authority under the Tenancy 
Act, the jurisdiction of the Civil Cours, 
notwithstanding the fact that it arises in 
an incidental manner in a civil suit, will 
be barred and it will have to be referred 
to the competent authority under the 
Tenancy Act. By such camoufiage cf 
treating issues arising in a suit as sub= 
‘istantial or incidental or principal or suk- 
sidiary, Civil Court cannot arrogate to 
itself jurisdiction which is statutorily 
ousted, This unassailable legal position 
emerges from the relevant provisions of 
the Tenancy Act, 


11. Turning to some of the precedents 
to which our attention was invited, it 
would be advantageous to refer to the 
earliest decision of the Bombay High 












Court which had the opportunity to deal- 


with the scheme of law under discussicn 
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in Trimbak Sopana Girme v. Gangaram 
Mhatarba Yadav; 55 Bom LR 56 : (AIR 
1953 Bom 241). In that case plaintiff 
filed a suit against the defendant for ac< 
tual possession on the allegation that the 
defendant was a trespasser and the de- 
fendant contested the suit contending that 
he was a protected tenant within the 
meaning of the Tenancy Act. The trial 
Court came to the conclusion that an 
issue would arise whether the defendant 
was a protected tenant and such an issue 
was triable by tne Mamlatdar under Sec= 
tion 70 (b) of the Tenancy Act, and the 
trial Court had no jurisdiction to try the 
issue, Accordingly the trial Court order- 
ed the plaintiff io present the suit to tha. 
proper court. Jt may be noticed that at 
the relevant time S. 85-A was not intro- 
duced in the Tenancy Act. In an appeal 
by the plaintiff the appellate court re~ 
versed the findirg that a suit on title for’ 
Possession alleging that the defendant 
was a trespasser was a properly consti- 
tuted civil suit and if in such a suit de« 
fendant raises a contention that he is a 
protected tenant it would be a subsidiary 


issue and would not oust the jurisdiction 


of the Court because if the Civil Court 
proceeding with the suit comes to tha 
conclusion that the defendant is a tres« 
passer it would be fully competent to dis- 
pose of the suit. The defendant carried 
the matter to. the High Court and 
Chagla, C. J., enalysing the scheme of 
Ss. 70 and 85 of the Tenancy Act, held 
that in order to avoid the conflict of 
jurisdiction and looking to the scheme of- 
the sections, the legislature has left to ' 
the Mamlatdar to decide the isste whe- 
ther the defendant is a protected tenant 
or not and it implies that he must decide 
that the defendent is not a trespasser in 
order to hold that he is a tenant or pro- 
tected tenant and that he must also hold 
that he is a trespasser in order to deter- 
mine that he is not a tenant or a protect- 
ed tenant, and even while strictly con- 
struing the provisions of a statute ousting 
the jurisdiction of the Civil Court, the 
conclusion is inescapable that all ques- 
tions with regard to the status of a party, 
when the party claims the status ef a 
protected tenant are left to be determin< 
ed by the Revenue Court and the jurise 
diction of the Civil Court is ousted. 


12 This very contention kept on 
figuring before the Bombay High Court 
and J. C. Shah, J. in one of the Second 
Appeals before him analysed some con= 
flicting decisions bearing on the inter- 
pretation of Ss. 70 and 85 specifically with 
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regard to the ouster of jurisdiction oč 
Civil Court to settle, decide or deal with 
those questions which are required to b2 
settled, decided or dealt with by thə 
competent authority under the Tenanc7 
Act, and referred the matter to a Divi 
sion Bench, The Division Bench if 
‘Dhondi Tukaram Mali (ATR 1954 Bora 
100), while affirming the ratio in Trimbax 
Sopana Girme (AIR 1953 Bom 241) fur- 
ther observed that the legislature should 
by specific provision provide for transfer 
of such suits where issues arise in respect 
of which the competent authority under 
the Tenancy Act is constituted a forum 
of exclusive jurisdiction so as to avoid 
‘the dismissal of the suit by the Civl 
Court or being kept pending for a lonz 
time till the competent authority disposs 


_ of the issue which it alone is competert 


-to determine. The legislature took nota 
of this decision of the Bombay High Court 
and introduced S. 85-A by Bombay Act 
XIII of 1956 which came into force from 
23rd March 1956, 


13. In Bhimaji Shanker Kulkarni (AiR 
1966 SC 166), this very question arose in 
a suit filed by the plaintiff for possession 
of the suit property on redemption of a 
mortgage and taking of accounts on tha 
allegation that defendant No. T was a 
usufructuary mortgagee under a mort- 
gage deed, dated 28th June 1945. Tha 
defendants pleaded that the transaction 
of June 28, 1945 was an advance lease 
and not a mortgage, and they were pro- 
tected: tenants within the meaning cf 
the Tenancy Act. The trial Court passed 
a decree holding that the transaction evi- 
denced by the deed is a composite doci- 
ment comprising of a mortgage and 2 
lease and on taking accounts of the mort- 
gage debt it is found that plaintiff owed 
nothing to the defendants on the date cf 
the suit and the mortgage stood full 
redeemed. A further direction in the de~ 
eree was that the plaintiff is at liberty to 
seek his remedy for possession of the su 
lands in the revenue courts. The plain- 
tiff carried the matter in appeal to tha 
appellate court who partly allowed the 
appeal affirming that the mortgage 5 
satisfied and nothing 7s due under th3 
mortgage and the direction of the trial 
Court that plairftiff was at liberty t> 
seek his remedy for possession of tha 
suit lands in the revenue courts was con=- 
firmed and the rest of the decree, namely, 
that the document Ext. 43 evidencing ths 
transaction. was a composite documern= 


showing a mortgage.and a lease was se 
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aside and a direction was given that the 
record and proceedings do go back to the 
trial court who should give three months’ 
time to the plaintiff for filing proper pro- 
ceedings in. the Tenancy Court for deter- 


-mining as to whether “defendant 1 is a 


tenant. Some consequential order was 
also made. The plaintiff carried the 
matter in second appeal to the High Court 
of Mysore which, while dismissing the 
appeal observed that the Civil Court had 
no jurisdiction to determine the nature of 
the transaction when the contention was 
that it evidenced advance lease followed 
by the tenancy of defendant No. 1 and, 
therefore, the only proper direction is 
the one given by the trial Court to refer 
the issue to the Mamlatdar as to whe- 
ther the defendant.is a lessee under Exhi-~ 
bit 43 and on the reference being answer- 
ed back, the suit should be disposed of 
in accordance therewith. The plaintiff 
brought the matter before this Court, 
This Court in terms approved the decision 
of the Bombay High Court in Dhondi 
Tukaram Mali (AIR 1954 Bom 100), ob- 
oes as under (at p. 169 of AIR 1966 
C): 


“In Dhondi Tukaram’s case the Court 


expressed the hope that the legislature 


would make suitable amendments in the 
Act. The Bombay Legislature’ approved. 
of the decision, and gave effect to it by 
introducing S. 85-A by the amending 
Bombay Act XIII of 1956. Section 85-A 
proceeds upon the assumption that though 
the Civil Court has otherwise jurisdiction 
to try a suit, it will have no jurisdiction 
fo try an issue arising in the suit, if the 
issue is required to be settled, decided or 
dealt with by the Mamlatdar or other 
competent authority under the Act, and 
on that assumption, S. 85-A provides for 
suitable machinery for reference of the 
issue to the Mamlatdar for his .decision. 
Now, the. Mamlatdar has jurisdiction 
under S. 70 to decide the several issues 


specified therein “for the purposes of this . - 


Act”, and before the introduction of Sec- 
tion 85-A, it was a debatable. point whe- 
ther the expression “for the purposes of 
this Act” meant that the Mamlatdar had 
jurisdiction to decide those issues only in 
some proceeding before him under some 
specific provision of the Act, or’ whether 
he had jurisdiction to decide those issues 
even though they arose for decision in a 
suit properly cognisable by a Civil Court; 
so that the jurisdiction of the Civil Court 
fo try those issues in the suit was taken 
away by S. 85 read with S. 70, Dhondi 
Tukaram’s -case settled the point, and- 
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held that the Mamlatdar had exclusive 
jurisdiction to decide those issues even 
though ‘they arose for decision in a suit 
properly cognisable by a Civil Court. Ths 
result was somewhat startling, for nor- 
mally the Civil Court has jurisdiction to 
try all the issues arising in a suit properly 
cognisable by it. But having regard to 
the fact that the Bombay Legislature ap- 
proved of Dhondi Tukaram’s case and 
gave effect to it by introducing S. 85-4, 
we must hold that the decision correctly 
interpreted the law as it stood before the 
enactment of S. 85-A. It follows that in~ 
dependently of S. 85-A and under the 


- law as it stood before S. 85-A came into 


force, the Courts below were bound to 
refer to the Mamlatdar the decision of 
the issue whether the defendant is a 
tenant.” 


14. It would thus appear that even 
when a properly constituted suit is 
brought to the Civil Court having juris~ 
diction to try the same, prima facie, on a 
contention being raised by the defendant 
an issue may arise which the Civil Court 
would not be competent to try and the 
legislature stepped in to avoid the con- 
flict of jurisdiction by introducing Sec- 
tion 85-A making it obligatory upon the 
Civil Court to refer such an issue to the 
competent authority under the Tenancy 
Act. Any controversy that such an issu? 
is a primary issue or a subsidiary issue 
and hence triable by Civil Court must bə 
said to have been resolved by laying 
down that the -Civil Court will have nə 
jurisdiction to try the same even if such 
an issue arose in a properly constituted 
civil suit cognisable by the Civil Court. 
And the ratio of the decision is that a 
contention raised by the defendant may 
have the necessary effect to oust the 
jurisdiction of the Civil Court in respect 
of the contention which is to be disposed 
of before the suit can be disposed of one 
way or the other. 


15. In Ishverlal Thakorelal v. Moti- 
bhai Nagjibhai, (1966) 1 SCR 367 : (AIR 
1966 SC 459) the plaintiff appellant had 
filed a suit against the defendant respon- 
dent in the Civil Court for possession of 
agricultural land and mesne profits. The 
defendant contended that he was a tenant 
who was entitled to the protection of the 
Tenancy Act in view of the proviso to 
S. 43-C of the Tenancy Act despite the 
fact that at the relevant time the suit 
land was not governed by the provisions 
of the Tenancy Act. The trial Court de- 
creed the suit but in first appeal the Dis- 


Gundaji v. Ramchandra (Desai J.) 


ALR. 


trict Judge reversed the decree of the 
trial Court and dismissed the suit as in 
his view under the proviso to S. 43-C in- 
corporated in the Tenancy Act by Bom~ 
bay Act XIII of 1956 the respondent con- 
tinued to enjoy the protection of the 
Tenancy Act and the Civil Court had no 
jurisdiction to grant a decree for posses- 
sion of the land in dispute. A second ap- 
peal to the High Court by the. original 
plaintiff was dismissed in limine and the 
matter came up, before this Court by 
special leave. This Court first affirmed 
that whatever may have been the posi- 
tion before Act XIII of 1956, the legisla~ 
ture has unequivocally expressed an in~ 
tention that even in a suit properly in- 
stituted in a Civil Court, if any issue 
arises which is required to be decided by 
the revenue Court, the issue shall be re- 
ferred for trial to that Court and the suit 
shall be disposed of in the light of the 
decision. The Legislature has clearly ex- 
pressed itself that issues required under 
Act 67 of 1948, viz, Tenancy Act, to be 
decided by a revenue court, even if 
arising in a civil suit, must be decided by 
the revenue Court and not by the Civil 
Court. The view expressed by the Bom-~ 
bay High Court in Pandurang Hari v. 
Shanker Maruti, (1960) 62 Bom LR 873, 
and the Gujarat High Court in Kali- 
charan Bhajanla. Bhayya v. Raj Maha-~ 
laxmi, (1963) 4 Guj LR 145, that in such 
suit the Civil Court is competent to ad- 
judicate upon the issues which are by Act 
67 of 1948 required to be decided by the 
revenue Court, was disapproved. This 
Court held that the question whether the 
defendant being a tenant. on the day on 
which the Tenancy Act was put into ope- 
ration and whether he retained the pro- 
tection in view of the proviso to S. 43-C 
was within the exclusive jurisdiction of 
the Mamlatdar under the Tenancy Act 
and, therefore, the District Judge was in 
error in dismissing the suit. It was neces= 
sary for him to refer the very question 
for determination to the competent au~ 
thority under the Tenancy Act and it 
was not open to him to dispose of the suit. 
Accordingly the appeal was allowed and 
the matter was remanded to the District 
Court with a direction that it should re- 
store the’ appeal to its original number 
and proceed according to law. This de- 
cision does not depart from the ratio in 
Bhimji Shanker Kulkarni’s case (AIR 
1966 SC 166). 

16. It was, Lkowever, said that.a suit 


for specific performance of a contract for 
sale of land is cognizable by the Civil 
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Court and its jurisdiction would not te 
ousted merely because contract, if. em- 
forced, would. violate some provisions ef 
the Tenancy Act. If contract when 
enforced would violate some provisions 


of the Tenancy Act it may be that tte, 


competent authority under the Tenancy 
Act may proceed to take action as per- 
missible under the law but the Court cam= 
not refuse to enforce the contract, Ard 
while so enforcing the contract the Couct 
need not refer any subsidiary issue to the 
competent authority under the Tenancy 
Act because if there is any violation 22 
the Tenancy Act the same would be taken 
care of by the competent authority undar 
the Tenancy Act in view of the power 
conferred upon the Mamlatdar under Secs 
tion 84-C of the Tenancy Act, In ths 
connection reference was made to Neni- 
nath Appayya v.. Jambu Rao- Satappa 
(AIR 1966 Mys 154) We need not exa- 


mine this decision in detail because an © 


appeal agaïnst the decision of the Mysa 


High Court granting decree for speciñc © 
performance was brought to this Coucti’ 


A brief re’sume’ of the facts in. Jambu Rao 
Satappa v, Neminath Appayya, (1968) 3 

SCR 706 1 (AIR 1968 SC 1358) is neccs- 
sary to grasp. the ratio of this decisicn. 
In a suit for specific performance the de< 
fendant contended that if the contract is 
enforced it would violate S. 35 of the 
Tenancy Act in that the plaintiff's hoH- 
ing after the appointed day would exce=d 
the ceiling and the acquisition in excess 
of the ceiling is invalid. A contention 
appears to have been raised that the ques< 
tion whether an acquisition in excess of 
the ceiling would be invalid would be 
within the exclusive jurisdiction of the 
Mamlatdar under S. 70 (mb) and that the 
Civil Court cannot decide or. deal wth 
this question and a, reference ought to 
have been made to the Mamlatdar. Nesa- 


tiving this contention it was observed that | 


the Civil Court had jurisdiction to enter- 
tain and decree a suit for specific per- 
formance of agreement to sell land. If 
upon the sale being completed it would 
violate some provision of thé Tenarcy 
Act an enquiry has to be. made under 
S. 84-C and S. 84-C provides that if an 
acquisition of any land is or becomes n- 
valid under any of the provisions of “he 
Tenancy Act, the Mamlatdar may suo 
motu inquire into the question and de- 
cide whether the transfer or -acquisit.on 
is or is not valid. ‘This. inquiry has to be 
made after the acquisition of title par-= 
suant to a decree for specific performarce. 
It is in the context. of these facts tha’. it 


Gundaji ve Ramchandra (Desai J} 
“was held that even though Civil Court - 
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has no jurisdiction to determine whether 
the acquisition would become invalid but 
there is nothing in S. 70 or any other pro- 
vision of the Act which excludes the Civil 


Court’s jurisdiction to:decree specific per- ` 


formance of a contract to transfer land 
which would be anterior to the acquisi- 
tion, While disposing of this contention 
this Court took note of the fact that the 
transfer may not be invalid at all because 
the purchaser. may. have already dispos- 
ed of his prior holding and it was fur- 
ther observed that: when the scheme of 
the Act is examined it becomes clear that 


~ 
wet 


the legislature has not declared the trans- - 


fer or acquisition ~ invalid, for S. 84-C 
provides that the land in excess of the 
ceiling shall be. at the disposal of the 
Government when an order is made by 
the Mamlatdar. The invalidity of the 
acquisition is, therefore, only to the ex- 
tent to which the -holding exceeds the 
ceiling prescribed by law and involves 
the consequence that the land shall vest 
in the Government. It would thus trans- 


pire that after the acquisition is complet- . 


ed, the question may arise whether ceil- 
ing has been exceeded and in that event 
the Mamlatdar in a suo motu inquiry can 
declare the transfer invalid to the extent 
the holding exceeds the ceiling. The dis- 
tinguishing feature of the present, case-‘is 
that S. 68 bars purchase of agricultural 
land by one ‘who is not an agriculturist 
and, therefore, the disqualification is at 
the threshold and unless it is crossed the 
Court cannot decree a suit for specific per- 
formance of contract for sale of agricul- 


` tural land and in order to dispose of :the 


contention which stands in the forefront 
a reference to the Mamlatdar under Sec- 
tion 70 read with Ss. 85 and 85-A is in- 
evitable. Therefore, there is no conflict 
between. the decision in Kulkarni’s case 
and Jamburao’s case nor the latter deci- 
sion overrules the earlier one. 
Kulkarni’s case was not referred to in 


Jamburao’s case because the question be-: 


In fact,! - 


fore the Court was entirely different, 


from the one in -Kulkarni’s case, 


17. -In Musamiya Imam Haider Bax . 


Razvi v. Rabari Govindbhai . Ratnabhai 
(1969) 1 SCR 785 : (AIR 1969 SC 439) the 
question .that came up for. conside- 
ration of this Court was whether when 
in a suit in the Civil Court for 
possession of agricultural land a conten- 
tion is raised that defendant has become 


a statutory owner on the tillers’ day under- 


S. 32 of the Tenancy Act implying that 
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he was a tenant on Ist April 1957, would 
the Civil Court have jurisdiction to dee 
cide the question of past tenancy in tha 
_ context of S, 70 of the Tenancy Act Y Thea 
' contention was negatived observing that 


_ S. 70 imposes a duty on the Mamlatday 


fo decide whether a person is a tenant 
but the sub-section does not cast a duty 
upon him to decide whether a person was 
or was nof a tenant in the past, whether 
recent or remote, Approaching from’ this 
angle, if was held that the contention 
whether a defendant has become a status 
tory owner on the tillers’ day involving 
‘the question of past tenancy was nof 
within the exclusive jurisdiction of the 
Mamiatdar and, therefore, the Civil Court 
-has jurisdiction to decide the question, 
Tn the context of the language employed 
in S. 70 (b) which, as it then stood, did 
not confer jurisdiction on the Mamlat= 
dar to decide tha question of pas? 
tenancy, if can ba said that the: Civil 
Court’s jurisdiction to dacide the same 
was not ousted. It appears that the ques- 
tion was argued tn the context of S, 76 
only and has been answered in tha cons 
text of the language employed in Sec- 
tion 70 (b) only. Otherwise, the question 
whether a person has become a statutory 
owner on the tillers" day, La, on Ist April 
: 1957 which would imply whether tha 
person so contending was a tenant of the 
landon ist April 1957 and hence would 
become fhe owner of the land by opera- 
tion of law, was exclusively within the 
purview of the Tribunal set up under 
S. 67 in Chap, VI of the Tenancy Act 
S. 67 imposes a duty on the State Gov- 
ernment to set up Agricultural Land Trì- 
bunal for each taluka or mahal or for 
such area as the State Government may 
think fit. Section 68 prescribes the duties 
of the Tribunal which inter alia include 
the duty to decide any dispute under Sec- 
tions 32 to 32-R (both inclusive). A dis- 
pute under S. 32 would comprehend whe- 
ther the plaintiff was the owner of the 
land on the tillers’ day i. e. Ist April 1957 
and the person claiming to have become 
a statutory owner by operation of law on 
that day should of necessity be a tenant 
and that this question would be within 
the exclusive jurisdiction of the Tribunal 
as provided by S, 68. Section 85 refers 
fo the Tribunal meaning Agricultural 
Land Tribunal to be a. competent autho~ 
rity to settle, decide and deal with the 
question set out in 5, 68. and if would 
have exclusive jurisdiction to settle, de- 
cide and deal with the same. No submis- 


sion was made in Mussamiya’s case with 


Gundajt v; Ramchandra (Desai J.) 


ALR 


reference to the provisions contained in 
Chapter VI and especially S. 68 and, 
therefore, that decision cannot lend sup- 
port to the submission that past tenancy 
being a subsidiacy issue, as such was 
within the competence of the Civil Court. 


17-A. A question similar fo the ona 
under discussion in the context of provi- 
sions contained in Ss, 132, 133 and 142 
(1) (a} of Mysore Land Reforms Act, 1961, 
came up before fhis Court very recently 
in Noor Mohd, Khan Ghouse Khan 
Soudagar v. Fakirappa Bharmappa 
Machenahalli, (1878) 3 SCC 188 1 (AIR 
£978 SC 1217}, The majority decision, 
after approving Kulkarni (AIR 1966 SC 
166), and distinguishing Musamiya (AIR 
1969 SC 439) and referring to Dhondi 


' Tukaram fAIR 1954 Bom 100) held that 


a question arose during the pendency of 
the suit and the execution proceeding 
whether by the final allotment of the 
land to the appellant, respondent No. 4 
had ceased to be a tenant in view of Sec- 
tion 52 of the Transfer of Property Act, 
This question according fo the opinion of 
the majority fell squarely and exclusively 
within the jurisdiction of the revenue au~ 
thorities and. the Civil Court had no 
Jurisdiction to dezide it and a reference 
to the competent authority was inevitable, 
and no discretion was left in the Civil 
Court in this behalf, So observing, tha 
majority upheld the decision of High 
Court which had set aside the decree of 
the trial Court awarding possession be- 
cause in the opinion of the High Court no 
actual delivery of possession can be 
given against the person claiming to ba 

a tenant unless tae requirements of the 
Mysore Land Reforms Act, T961, wera 
satisfied, It may be noticed that the 
scheme .of the provisions in Mysore Land 
Reforms Act, 1961, under discussion in 
the decision were in’ pari materia with 
the scheme of Ss, 70, $5 and 85-A of tha 
Tenancy Act, 


18. Thus, both on principle and on 
authority there is no escape from the 
conclusion that where in a suit properly 
constituted and cognizable by the Civil 
Court upon a contest an issue arises 
which is required -o be settled, decided or 
dealt with by a competent authority 
under the Tenancy Act, the jurisdiction 
of the Civil Court to settle, decide or deal 
with the same is not only ousted but the 
Civil Court is uncer a statutory obligation 
to refer the issue to the competent autho- 
rity under the Terancy Act fo decide the 
same and upon the reference — being 
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answered back, to dispose of the suit m 
accordance with the decision of the ecn- 
petent authority under the Tenancy Act. 

19. If, plaintiff sued for specific ger- 
formance of a contract for sale of: agri- 
cultural land governed by the provisioazs 
of the Tenancy Act in the Civil Court 
and the defendant appeared and rais#d 
a contention that in view of the prou- 
sions contained in S. 63 of the Tenana 
Act the plaintiff being not an agricul- 
turist he is barred from purchasing “nae 
land, the issue would arise whether rie 
plaintiff is an agriculturist. Such an issue 
being within the exclusive jurisdictior. of 
the Mamlatdar, it is incumbent upon ine 
Civil Court to refer the issue to the com- 
petent authority under the Tenancy “ct 
and the Civil Court has no jurisdiction 
to decide or deal with the same. That 
issue arises in the suit from which the 
present. appeal arises and both the tral 
Court and the High Court were in error 
in clutching at a jurisdiction which cid 
not vest in them and, therefore on tkis 
ground alone this appeal will succeed. - 

20. Accordingly this appeal is allowed 
and the decree of the trial Court disms- 
sing the suit, affirmed by the High Court, 
is set aside and suit is remanded to the 
trial Court to proceed further according 
to law in the light of the observat.cns 
made in this judgment. Costs world 
abide the final outcome of the suit in the 
‘trial Court. 


21. As the case is very old one, the 
trial Court and the competent authaxty 
to which a reference would be made par- 
suant to the direction in this judgment, 
Should give top priority to the meker 
‘and dispose it of as expeditiously as 2s~ 
sible, 

Order accordircly. 
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JASWANT SINGH AND 

P.-S. KAILASAM, JJ, 

State of Orissa, Appellant v, 
Sahu and others, Respondents, 


Criminal Appeals Nos, 25-28 of 1972, 
D/- 30-11-1978. 

Criminal P. C. (5 of 1898), Sec. £39 
read with S. 435 — Interference by 
*(Criminal Revn. Nos, 188, 190 to 192 of 

1968, D/- 9-12-1970 (Orissa),) 


AW/AW/A143/78/SNV, 


Nala 


State of Orissa v, Nakula Schu - (Jaswant ‘Singh J.) 


‘grant miscarriage of ‘justice. In 


[Pr. 1} S.C. 663 


High Court in exercise of révisional 
power — Scope — Cri. Revn, Nos. 188, 
190 to 192 of 1968, D/- 9-12-1970 (Orissa), 
Reversed. 

Although the revisional power of . the 
High Court under S. 439 read with Sec- 
tion 435 is as wide .as the power of 
Court of appeal under Sec. 423: of the 
Code, it is now well settled that nor- 
mally the jurisdiction of the High Court 
under S, 439 is to be exercised only in 
exceptional cases when there is a glar- 
ing defect- in the procedure or there is 
a manifest error on a point of law 
which has consequently resulted in fla- 
spite 
of the. wide language of Sec. 435, the. 
High Court is not expected to act un- 
der S. 435 or S. 439 as if it is hearing 
an appeal. AIR 1973 SC 799 and AIR 
1973 SC 2145, Fol, (Para 9) 

Where neither the trial Court nor the 
Sessions Judge committed any error of 
fact or law in arriving at their conclu- 
sions and the High Court upset their 
concurrent findings in exercise of the 
revisional jurisdiction and acquitted the 
accused, the order of acquittal passed 
by the High Court was set aside, Cri. 
Revn. Nos. 188, 190 to 192 of 1968, D/- 
9-12-1970 (Orissa), Reversed. (Para 29) 

Anno : AIR Comm. Cr. P. C. (6th Edi- 
tion), S. 435 N. 12; S. 439 Notes 15, 16. 
Cases Referred: Chronological Paras 
AIR 1973 SC 799 : (1973) 4 SCC: 10: 

1973 Cri LJ 577 ; 9 
AIR 1973 SC 2145 : (1973) 2 SCC 583 : 

1973 Cri LJ 1404 9 

Mr, D. Mukherjee, Sr. Advocate (Mr. 
G. S. Chatterjee, Advocate with him), 
for Appellant; Mr. Pishori Lal Arora 
(Not Present), for Respondent in Cri. 
A. No. 25 of 1972, Mr. Frank Anthony, 
Sr, Advocate (In Cri. A. No. 26 of 1972) 
and Mr. Har Dayal Hardy, Sr. Advo- 
cate (In Crl. As. Nos. 27-28 of 1972) 
(Mrs. S. Bhandare, Mr. A. N. Karkhnis 
and Miss Malini Poduvel, evoeales. wia 
them), for Respondents, 


JASWANT SINGH, J.:— By` his judg- 
ment and order dated Nov. 30, 1965 the 
Sub Divisional Magistrate, Bhubaneswar, 
convicted Gopinath Patra, respondent in 
Appeal No. 26 of 1972, under. S. 409 of 
the Indian Penal Code and sentenced 


- him to two years rigorous, imprisonment 


and a fine of Rs, 2,000/-. By the same 
judgment, the Sub Divisional Magistrate 
also .convicted Nakula Sahu respon- 
dent in Appeal No. 25-of 1972, Brahma-= 
nanda Misra, respondent in Appeal No. 
27 of 1972 and Niranjan Naik, respon- 
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dent.in Appeal No. 28 of 1972, under 


5. 409 read with S. 109 of the Indian 


Penal Code and sentenced each-one of 
them to two years rigorous imprison- 
ment and a fine of Rs. 2,000/-. By the 
same judgment, the Sub-Divisional Ma- 
gistrate also found all the four respon- 
dents guilty of the offence under Sec- 
tion 120-B of the Indian Penal Code but 
in view of the fact that they were found 
guilty ofthe offence of criminal breach 
of trust for which they had entered in- 
to conspiracy, no separate sentence was 
awarded to‘them for that offence, By 
the same judgment and order, the Sub 
Divisional Magistrate 
Sahu of. the charge under Sec. 420 of 
the Indian Penal Code, On appeal, the 
Sessions Judge, Cuttack upheld the judg- 
ment and order of the Sub Divisional 
Magistrate and affirmed the convictions 
and sentences of the respondents by his 
judgment and order dated May 1, 1968. 
On the matter being taken in revision 
before it, the High Court of Orissa set 
aside the aforesaid judgments and orders 
passed by the trial court and the Ses- 
sions Judge and acquitted the respon- 
dents of all the charges by its common 
judgment and order dated Dec. 9, 1970. 
It is against this judgment and order 
that the aforesaid appeals have been fil- 
ed by special leave, 


2. The facts giving rise to these ap- 
peals are: During the year 1961-62, the 
Public Health Department had a- budget 
provision of Rs, 1,95,420/~ for purchase 
of washhand basins and other sanitary 
fittings required for four items of work. 
Though as Controlling Officer, the Super~ 
intending Engineer, Public Health De~- 
partment was required under the finan- 
cial Code to, watch the expenditure 
against the budget allotments of the cir- 
sles under him, it was. the Executive 
Engineer, Public Health Dept. who was 
she drawing and disbursing officer for the 
aforesaid. budget provision .of Rupees 
1,95,420/- and was responsible for any 
wastage or excess of appropriation. At 
the request of the Executive Engineer, 
Public Health Department, Bhubaneswar 
Lingaraj Das (P. W. 7), the then Public 
Health Engineer, Orissa issued circular 
letter (Exh, 1) dated Sept. 30, 1961 tə 


several dealers in sanitary goods invit< . 


Eng quotations for supply of 2,000 best 
` Indian make earthenware washhand ba- 
` gins with white glazed, straight front, 
smooth top, and one tap hole and waste 
holes. In response: to the said invita- 
iion, twelve firms including the Cuttack 


acquitted Nakula. 


Piumbing Stores of which Nakula Sahu, 
respondent was the proprietor submitted 
their tenders. In his tender (Exh. 2), 
Nakula Sahu quoted the following rates: 


1. Washhand Basins 22”x16” Barang 
make First Quality: Rs. 70/- each 
2, Washhand Basins 22”%x16” Barang 
make Second Quality: Rs. 56/- each 


3. On the comparative statement (Exh, 
3) of the quotations received in response 
to the aforesaid circular letter being put 
up before him, F.W. 7 accepted the quo- 
tation of the Cuttack Plumbing Stores 
for supply of 1000 22”x16”, Barang 
make, First Quality; washhand basins 
vide Exhibit 3 (4) at the rate of Rs, 70/- 
per washhand besin plus sales tax. ai 
7% which meant that the basins should 
be free from all manufacturing defects 
like dents, fire ‘cracks, warpage or other 
undulation on the surface etc.. Under 
Exhibit (4) dated Oct. 13, 1961, the Cut~ 
tack Plumbing Stores was asked to sup<. . 
ply the washhand basins to the Sub .- 
Divisional Officer, Project Sub Division 
No, 1 and submit the bills in triplicate 
to the Executive Engineer, Publie 
Health Department, Bhubaneswar for 
payment. Under Exhibit 4 (4), copies 
of the aforesaid order (Exh. 4) wera 
forwarded to Gopinath Patra, respondent 
and Brahmananda Misra, respondent, 
the then Executive Engineer and Sub 


Divisional Officer, Project No, 1 Sub- — 


Division, Bhubaneswar, respectively . for 
information and necessary action, Tha 
supplies were to be received by tha 
Overseer, Niranjan Naik, who was the 
Section Officer, according to the specif- 
cations noted in the order of supplies, 
Pursuant to work order (Exh. 5), Naku- 
la Sahu, propristor of the Cuttack 
Plumbing Stores supplied 1000 wash- 
hand basins in three instalments repre~ 
senting them to be of first quality 
Barang .Make and submitted bills in re- 
gard thereto as detailed below: ' 


Exh. No, of 
No. of the the bill ac. i 
washhand Date of cording to Amount of 
basins sup- supply. which pay- the Bill. 
plied. ment de 
manded, zi 
494 27-10-1961 19 Rs, 37,090.60 
400 13-11-1961 22 Rs, 29,980 00 
196 3-1-1982 - 25 Rs, 7,939.49 


4. On receipt of the supplies at the | 
Public Health Department Store, Niran- 
jan Naik, respondent, who was in 
charge of Store, took delivery - thereof 
and entered the same in the Measure- 
ment Book certifying therein that the 
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supplies were according to the specitza~ 

_tions of the order, Thereafter respon~ 
dent, Brahmananda -Misra, - Sub ivi- 

sional Officer, checked the supplies ac~- 
cording to the specifications in the sxcp-< 

ply order and signed the Measurereent ` 
Book in token cf .the fact that the =p- 

plies had been correctly made. Simrdca~ 

neously with the supplies, Nakula Sanu 

submitted running bills on behalf of the 

Cuttack Plumbing Stores on each of 

which Niranjan Naik, Section Officer cp 

pended the following .certificate:— 


“Verified the materials received on 


acocsceveooeneONG found correct, entered in 
M. B. (Measurement Book) No.........—in 
Page............Taken into stock A/e Me 
versses (Date ard Year),” $ 


5. Underneath the certificate _ of 
Niranjan Naik, Section Officer, Braha- 
nanda Misra, Sub-Divisional Officer =p- 
pended his certificate and signed the 
same, Thereafter, the bills were check- 
ed in the office of the Executive Exsi-« 
neer who made the payments by means 
of the cheques, : 


6. On Nov, 13, 1961 Le. after the 
first two supplies but before the third 
supply, Lingaraj Das (P. W. 7) addrezs- 
ed: confidential communication (Exh. $) 
to Gopinath Patra hinting to him tit 
according to the information received by 
him, the supplies made by Nakula Szku 
were not according to the specifications 
in the supply order but were of lower 
class and requiring him to ‘verify e 
quality of each and every washhzad 
basin and to giva a certificate if they 
were of first class quality as per spēci= 


fications in the tender. By means f 
the aforesaid confidential letter, Goci- 
nath Patra was also told to submit. a 


detailed report about the quality of we 
washhand basins within four days m- 
case he found that they were not ef 
first quality as per specifications in te 
tender. Gopinath Patra was also asked 
to intimate the number.of washhand tæ- ; 
sins supplied by the Cuttack ` Plumbe 
Stores and the amount paid to it. £s- 
Gopinath Patra did not comply with te 
aforesaid communication . - within tie 
aforesaid time, P, W. 7 sent him a r=- 
minder to expedite the reply but it w= 
not before Dec. 9, 1961 that the former 
sent the, reply (Exh. 7) certifying th=t 
894 washhand basins which had be-a 
supplied by then by the Cuttack Plum> 
ing Stores were all of first quality, EF 
means of Exhibit (7), Gopinath Pat-a 
further .informed the Public Heal“k 


` aforesaid 894 washhand basins: 
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Engineer, Orissa that the Cuttack Plumb- 


ing Stores had so far’ been paid Rupees 


66,960;60 including sales tax for the 
1 On De- 
cember 19, 1961, P, .W. 7 placed order- 
(Exh, 5). with Cuttack Plumbing Stores . 
for further supply of 500 washland ba- — 
sins of the aforesaid quality amd make 
at the rate of Rs. 68/~ per basin to be ` 
delivered to the Public Health Depart- 
ment’s Godown at Bhubaneswar and 
‘sent intimation thereof to Gopinath 
Patra. Accordingly, Nakula Sahu sup- 
plied 50 washhand basins on January 4, 
1962, 410 washhand basins on October 
1, 1962 and 40 washhand basins on Oct. 
14, 1962 and submitted bills (Exhibits 
29, 32 and 35) for Rs. 3,638.00, Rupeés 
29,831.60 and Rs, 2,910.40 respectively. 
On these three bills also, Brahmananda 
Misra, Sub-Divisional Officer anc Niran- 
jan Naik; Section Officer appended cer- 
tificates similar to those which they had 
given on the previous bills, On the 
basis of the said certificates, running 
account bills were prepared and signed 
by Gopinath Patra, Executive Engineer 
and payments weré made to Nakula 
Sahu, On March 28, 1963, the Inspec- 
tor of Police, Vigilance, Cuttack seized 
vide Seizure Memo (Exh. 73) frem the 
Public Health Godown, Bhubaneswar, of 
which Niranjan Naik, Section Officer 
was incharge, 593 Barang Make wash- 
hand basins alleged to have been suppli- 
ed to the Department by the Cuttack 
Plumbing Stores and A, B. Ghosh (P.W. 
8), Executive Engineer, Stores Verifica- 
tion Division, attached to the Works De- 
partment inspected these basins under 
the orders of the Secretary, Werks and 
Transport Department and submitted his 
report (Exh. 49) dated Sept. 9/13, 1963 
enclosing therewith statements (ixhibits 
50 and 51) containing his remarks in 
respect of each and every one of 593 
basins examined by him, In his report 


(Exh. 49) A. B. Ghosh inter alia stated: 


“Not a single basin of first quality 
could be: found during > verification. 
Three types of basins with manufac- ~ 
turer’s marks If and III class and with 
no marks’ are found. All the basins 
‘which have heen verified have different 
types of defects as noted agains: each 
number in the enclosed statements. In 
several cases major defects havz been 
noticed in all the types of basirs - and 
the nature of major defects have also 
been noted in the statements.” There- 
upon the authorities made an <nquiry 


from M/s, Orissa Industries Ltd, Barang 
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(Producers of the Basins) which reveale 
ed that the Cuttack Plumbing - Storeg 
had during its entire transactions with 
the former purchased only three first 
quality washhand basins and the rest of 
the washhand basins purchased by it by 
auction or otherwise from the Company 
and dishonestly passed on to and ac= 
cepted by respondents, Niranjan Naik, 
Brahmananda Misra and Gopinath Patra 
as first quality washhand basins wera 
either second quality or rejected ones 
which did not at all conform to the 
specifications mentioned in the tender 
quotations (Exh, 2) and the supply order 
(Exh. 4). On these facts, the respon« 
dents were charged with and proceeded 
against for commission of various offen- 
` ces of criminal conspiracy, abetment of 
and commission of the offence of crimi» 
nal breach of trust in respect of a sum 
of Rs, 1,11,280/« entrusted by. the State 
to Gopinath Patra, respondent, for pure 
chase of best quality washhand basins 
with the result as stated above, 


7. In these appeals, it has been urge 
ed by counsel for the State of Orissa 
that the facts and circumstances proved 
in the case are incompatible with tha 
innocence of the respondents and are 
incapable of explanation on any 
hypothesis other than the guilt of the 
respondents for the offences with which 
they were charged and that the order of 
their acquittal passed by the High Court 
in exercise of revisional jurisdiction 
which as acknowledged by this Court, is 
a limited one has resulted in grava 
failure of justice, On the other hand, 
it has been contended by counsel for 
_ the defence that there is no infirmity 
in the impugned order and the High 
Court was justified in acquitting the 
respondents in exercise of its plenary 
revisional power as the material on re- 
cord was not sufficient to sustain their 
_ conviction, 


8. On the submissions of counsel for 
the parties, two principal points arise 
for consideration by us (1) the scope cf 
the power of revision under Section 429 
read with Section 435 of the Code of 
Criminal Procedure, 1898 and when it 
should be exercised and (2) whether in 
arriving at concurrent findings the trial 
court and the Sessions Judge commit- 
ted any manifest error on a point’ of 
law which has resulted in a flagrant mise 
carriage of justice, aoe 


9. So far as the first pot is con- 
| cerned, it is to be emphasised that: zl= 


‘tionary, it has to be exercised 


though the revisional power of the High 
Court under S, 439 read with Sec, 435 
of the Code of Criminal Procedure, 1898 
is as wide as the power of Court of Ap- 
peal under S, 423 of the Code, it is now 
well settled that normally the jurisdic- 
tion of the High Court under Sec, 439 
is to be exercised only in exceptional 
cases when there is a glaring defect in 
the procedure or there is a manifest 


error. on a point of law which has con- 


sequently resulted in flagrant miscar- 
riage of justice. Reference in this con- 
nection may be made to the decisions 
of this Court in Amar Chand Agarwalla 
v, Shanti Bose ©1973) 4 SCC 10: (AIR 
1973 SC 799) and Akalu Ahir v. Ramdeo 


-Ram (1973) 2 SCC 583: (AIR 1973 SC 


2145), In the letter case viz, Akalu 
Ahir v, Ramdeo Ram (supra) this Court 
following its earlier decision in Amar 
Chand Agarwalla v. Shanti Bose (supra) 
held that in spite of the wide language 
of S, 435 of the Code of Criminal Pros 
cedure, 1898 which empowered it to 
satisfy itself as to the correctness, legam 
lity or propriety of any findings, sens 
tence or order racorded or passed by 
any inferior court situate within the 
limits of its jurisdiction and as to the 
regularity of any proceeding of such in 
ferior court and in spite of the fact that 
under S. 439 of the Code it can exercise 
inter alia the power conferred on a 
court of appeal under S. 423 of the Code,. 
the High Court is not expected to act 
under S. 435 or S, 439 as if it is hear- 
ing an appeal. The power being discre- 
judici» 
ously and not arbitrarily or lightly. 
Judicial discretion, as has often been 
said, means a discretion which isinform- 
ed by tradition, methodised by analogy 
and disciplined by system, 


10. This takes us to the consideration 
of the second point, In relation to this 
point, it may be observed that nothing 
has been brought to our notice on be- 
half of the respondents to indicate that 
there was any zlaring defect in the 
procedure adopt2ed by the lower courts 
or that there was a manifest error «n 
a point of law in the judgments and 
orders passed ky them which had re~ 
sulted in flagrent miscarriage of justica 
which needed to be set right by the 
High Court. Tus 
- H. A scrutiny of the evidence which 
we have made at the request of the 
counsel for the parties shows that there 
was not even any misappreéciation / of 
evidence on the record by the lower 
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courts which could be said to have re- 
sulted in gross- failure. of.. justice war- 
ranting interference by.the High Court. 


12, We may at this stage indicate 
that while adverting to the evidence, we 
shall be confining ourselves to the case 
against Gopinath Patra and Nirarjan 
Naik, respondents in Appeals . Nos. 26 
and 28 of 1972 respectively, as the 
other two appeals Nos, 25 and 27 of 
1972 against Nakula Sahu and Brahma- 
nanda Misra have abated due to their 
death during the pendency of the ap- 
peals in this Court. i 


13. Out of the 17 witnesses examin- 
ed by the prosecution to bring home the 
aforesaid offences to the respondents, 
the evidence of P. Ws. 2, 14, 5, 7, 8, 11, 
12, 13, 15 and 17 deserve special men- 
tion. z . 


14. P, P. Bahuguna (P. W, 2) whe is 
the Sales Manager of Orissa Tndustzies 
Ltd, Barang, since 1956 has depcsed 
that accused Nakula Sahu used to 
transact business with his Company as 
proprietor of N. C. Sahu & Sons and 
Cuttack Plumbing Stores; that detafled 
entries showing the date,- invoice No, 
and total bill amount of every sale effect- 
ed by his Company are made in the 
Sales Day Book, cash book and ledzer 
of the Company and that in the ledger, 
the transactions with different custo- 
mers are mentioned in separate folos. 
The witness has, by reference to copies 
of invoices existing on file No. C-157 


(Exh. 11) consisting of 391 pages cem- 
taining the record relating to, all the 
transactions of Orissa Industries Ltd. 


with the Cuttack Plumbing Stores end 
Nakula Sahu & Sons and ledgers (Exhs. 
12 to 12 (4)) evidencing all transactions 
with Nakula Sahu, Cuttack Plumb-ng 
Stores and N: C. Sahu & Sons and cen- 
taining cross references. to invoices, testi- 
fied that it was for the first time on 
June 8, 1959 that the Cuttack Plumbing 
Stores purchased three washhand bas.ns 
22”x16” of Class I quality from his Con- 
pany; that from June, 1961 to Februacy, 
1962, the Cuttack Plumbing Stores par- 
chased 1704 Class II and 300 Class UI 
washhand basins. 22”x16” from his ccn- 
cern; that apart from these sales there 
has been no other sale of washhaid 
basins to accused Nakula Sahu or Cat- 
tack Plumbing Stores or N. C., Sahu & 
Sons; that Nakula Sahu was transactiag 
business with his Company in respect of 
all the aforesaid invoices; that in the 
years 1961 and 1962, the price of class I 


. basins made by his concern 
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washhand basin 27”x16” was about Ru- 
pees 53 per piece and price of Class H 
and Class IIT washhand . basin .27’x16” 
was about Rs. 38.50 and Rs, 23 per pieca 
respectively; that glass and ceramic proe 
ducts became subject to Central Excisa 
duty for the first time with effect from 
the midnight of February 28, 1961 and 
that from that date markings of grada- 
tions by'stamp and indelible ink were 
given on washhand basins produced by 
his Company; that washhand basins pro- 


. duced by his Company are marked with 


rubber stamp as Ist or 2nd or Com. or 
3rd according to the different gradations 
of the products; that in some cases, the 
washhand basins are marked as I, IL, 
Com. or III, in. place of Ist, 2nd, Gpm. or 
3rd respectively; that of all the grada- 
tions lst or I are the best quality; that 
first quality products are those which 
have no blemish; that the second quality 
basins are those having minor defects 
without affecting their utility; that the 
third quality products are those having 
major defects either affecting or not af- 
fecting their utility; that by submitting 
quotations his Company had made 
known to the Government Departments 
that there were washhand basins of dif- 
ferent gradations in his concern; that 
the gradation marks on the washhand | 
are -the 
surest guide to the customers regarding 
the quality of goods, The witness has 
further affirmed that during the years 
1961 and 1962 Le. from February 28, 
1961 to the end of 1962, only 70 to 80 
first quality ie. Class I washhand basins 
were produced by his Company and were 
stamped as such; that from February 28, 
1961 to the end of February 1962 only 
54 Class I (first quality) washhand basins 
22”x16” were produced by his Company; 
that in November, 1961 and ‘December, | 
1961, no first quality washhand basins . 
were manufactured ‘in the factory of his 
Company; and that though his Company 
has been attempting to produce first qua- 
lity washhand basins, it has not succeed- 
ed in producing them in large numbers. 


15. K. L. Sigtia (P.W. 14) who is the 
Secretary, Orissa Industries Ltd., Barang, 
since 1951 has corroborated the state- 
ment of P. P. Bahuguna (P.W. 2) in all 
material particulars with regard to all 
the business transactions made by his 
Company with the Cuttack Plumbing 


Stores, Nakula -Sahu and’ M/s, Nakula - 


Sahu &. Sons including 200 numbers of. 
washhand. basins 26°x16” which as per 
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invoice 11 (24) were sold in auction by 
the Company to the Cuttack Plumbing 
. Stores at Rs. 15 per piece, He has also 
. Stated that the washhand basins produce 
ed in his factory prior to March 1, 196% 
(when the Central Excise duty was levis 
ed on the potteries including the wash- 
hand basins) were sorted out and stock- 
ed separately- according to their grades; 
that. after the introduction of excise 
duty, his Company graded the washhand 
basins into three classes viz, First, Se=- 
cond and Third and the markings were 
given on the said washhand basins as 
I, II or IYI according to the gradations 
as directed by the Central Excise office; 
that after six months, the Excise staff 
told them to change the. markings as 
Ist, IInd or Ird according to the afore 
said three gradations and accordingly 
for first grade, they gave marking Ist, 
for second grade, they gave marking IInd 
and for third grade, they gave marking 
Wird and that ‘Orissa’ is the trade mark 
of their firm. The witness. has by refer- 
ence to file Exhibit (11) affirmed that it 
was on June 8, 1959 thet the Cuttack 
Plumbing Stores for the first time pur- 
chased three 22x16” washhand basins of 
first quality from his concern vide Ex- 
hibit 11 (12) which bears the signature 
of Nakula Sahu; that during the, period 
1959 to 1962 Nakula Sahu or Nakula 
Sahu & Sons or M/s. Cuttack Plumbing 
Stores did not purchase any washhand 
basins from his Company’s factory ex- 
cept those entered in Sales Day Book 
(Exh. 65 to Exh. 65 (18)), He has further 
affirmed that his Company does not pro- 
duce any washhand basins called the 
‘best quality washhand basins, The wit- 
ness has denied that his concern ever 
sold any second class washhand basins 
representing them to be of best quality. 
. 16. Nabaghan Misra (P.W. 5). who is 
.the Head Clerk in the office of the Exe- 


`| cutive: Engineer, Public Health Depart- 


ment, Bhubaneswar has stated that on 


receipt of copy of the work order, the 
concerned Executive Engineer of the 
Public Health Department directs his 


subordinates to receive the commodities; 
that after the commodities are supplied 
the suppliers submit their bills to the. 
authority who receives the commodities. 
Ultimately, the Executive Engineer of 
the concerned Division makes payment 
by cheques. He has further stated that 
the commodities supplied are physically 
received by the Overseer who is the 


Section Officer of the concerned Division, - 


that the Section Officer is required to 


. Exhibit 20 is the running account 


_likewise proved -bills (Exhibits 22 


receive the supplies according to the spe~ 
cifications noted in the order for supply, 
to enter the commodities received by 
him in the Measurement Book and to 
give a certificate in that book that the - 
Supplies are acccrding to the specifica- 
tions of the order; that thereafter the 
Sub-Divisional Officer of the Division 
has to check the supplies with reference 
to the specifications given in the order 
and put his signatures in the Measure- 
ment Book; that the stock registers of 
the supplies received are maintained in 
the office of the Sub-Divisional Officer; 
that Section Officer and the Sub-Divi- 
sional Officer endorse certificates on the 
order as to the correctness of the sup- 
plies in terms o2 the specifications in 
the order; that thereafter the bill is 
checked in. the office of the concerned 
Executive Engine2r and after payment 
order is made by the Executive Engineer 
on duplicate voucher prepared by tha 
Section Officer and ‘counter-signed by 

the Sub-Divisional Officer, payment is 
made by cheque issued by the Executive 
Engineer; that Exhibit 19 is the bill for 
Rs. 37,650 submicted by the Cuttack 
Plumbing Stores of which the accused 
Nakula Sahu is he proprietor, in res- 

pect of the supply of washhand basins, 

494 in number of the specifications and 
quality mentione therein; that the cor- 
rections in ink are made by accused 
Niranjan Naik, the then Section Officer 
and are initialled by him; that the en< 
dorsement and the certification at the 
bottom are in the writing of the accused 
Niranjan Naik and contain his. signature 
dated October 28. 1961; that the correc~ 
tions in the endcrsement have been ini- 
tialled by accused Niranjan Naik; tal 
bil 

prepared in the o2ffice of Niranjan Naik, 
the then Section Officer in relation to 
Exhibit 29 and bears the signatures of 
both Niranjan Naik, Overseer and Brah- 
mananda Misra, Sub-Divisional Officer. 
The witness has also identified the signa~ 
ture and initial of the accused Gopinath 
Patra on Exhibit 20 (4) and has stated 
that after compliance with all the forma- 
lities, cheque for the aforesaid amount 
was made over to accused Nakula Sahu 
on October 28, 1961. The witness has 
and 
25) in regard to payment of Rs. 29,960 
and Rs. 7,939.40 respectively. . 


17. Lingaraj Das (P.W. 7) who „was 
the Public Health Engineer and also the 
Controlling Officer of the Public Health 


Department during the relevant time Las 
stated that on receipt of the quotat-cns- 
called by him vide Exhibit. 1, he accept« 
ed the quotations of the Cuttack Plumb- 
ing Stores and placed an order (Exh 4} 
with the latter for supply of washhand 
basins of the make, specifications nd 
quality and at the rate and on the ccn- 
ditions noted therein. The witness as 
also proved the aforesaid letter (Exh. 6) 
addressed by him to Gopinath Patra nd 
the reply (Exh. 7) received from whe 
‘fatter certifying that 894 washkend 
basins were of first quality. He has far- 
ther stated that by first ‘quality, he 
meant that the washhand basins shold 
be without any manufacturing defeccs. 


18. A. B. Ghosh (P.W. 8) who 


has 
passed the examination in Sanitary In- 


gineering and Water Supply as a spezial 
subject has stated that he was working 
as Executive Engineer, Verification Cffis 
cer, for all departments under the >ub- 
‘lie Works Department; that under orcers 
of the Secretary, Sanitary Works Dex 


partment, he inspected and verified 593 


numbers of ‘Orissa’ . 22”x16” washhand 
basins supplied by accused Nakula Sahu 


and stocked inside the Public Health 
Department Godown at Bhubaneswar, 
the key of which was with accused 


Niranjan Naik; that the inspection and 
verification was commenced by him on 
_ August 30, 1963 and completed on Au- 
gust 31, 1963 in the presence of accused 
Niranjan Naik who pointed out the 593 
washhand basins, which were in a se 
. parate stock, as having been supplied by 
accused Nakula Sahu; that on ver:£ca~ 
tion, he did not find any class I wash- 
` hand basins in the said 593 washand 
basins and that almost all the said wesh« 
hand basins had manufacturing defects 
and bore markings II or IInd or III and 
only a few had. no marks as stated by 
him in his inspection and verification 
report (Exh, 49). During his deposi-ion 
before the courts also, the witness exa- 
mined the said washhand basins and 
gave in detail the manufacturing defacts 
observed by him on each one of tem. 
He has further stated that fire craks, 
dents, blisters, uneven surface, ungbezed 
patches, undulating surface and uneven 
holes in any place of basins are the 
manufacturing defects and those defects 
cannot oceur after manufacture is eer 
. that. on. verification, he found almos; all 
_the aforesaid washhand basins beefing 
the marks II or II which led him to 
presume that those were the marks of 
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classification. ‘The witness has denied 
that glazed patches will become unglaz- 


-ed due to bad storage and handling or 
that any washhand .basin would become . 


unglazed by friction. ` 

19. Pursottam Kar. (P.W. 10) who took 
over as Sub-Divisional Officer, Project I, 
Public Health Department, Bhubaneswar, 
in January, 1963, has on the basis of 
monthly stock register (Exh. ‘ 45) of Pro- 
ject I stated that 22’%16” washhand 
basins numbering 494, 400, 106, 410 and 
40 were received at the godown of the 
Publie . Health Department, Bhuhane- 
swar, from the Cuttack Plumbing Stores 
on October 28, 1961, November 13, 1961, 
January 5, 1962, January 31, 1962 and 
February 13, 1962 respectively. He has 
further stated that in 1957 only thirty 
22”x16” washhand basins were received} 
that in 1958 and 1959, no 22”x16” wash- 
hand basins were received and that in 
1960 only eight 22’x16” washhand basins 
were received, He has further stated 
that at the time of verification, accused 
Niranjan Naik told him that thé wash- — 
hand basins verified vide Exhibits 50 and 
55 were supplied by- accused Nakula 
Sahu. ' 

20. D. N. Singhdeo (P.W. 11) who is 
the Executive Engineer, Public Health 
Department has stated that in April, 


1963, he went, to the Store of the Public ``’ 


Health Department; Bhubaneswar with 
Misra, Assistant Pottery Manager of 
Orissa Industries, Rao, Inspector of Cen- 
tral Egcise and Dass, Intelligence Offi- 
cer and verified some of the washhand 
‘basins. The stocks of the washhand basins 
which were to be verified were shown 
to him by accused Niranjan Naik, 
then Overseer in charge of the Store. 


21. Sachidananda Misra (P.W. 12) 
who was in charge of Production in 
Konark Ceramics, Athgarh, from 1960 to 
1964 has affirmed that the first quality 
washhand basins mean washhand basins 
having no manufacturing defect. f 


22. P. Ram Krishna Rao (P.W. 13) 
who is- the Central Excise’ Inspector, . 
Mauza Jaipur has stated that during ‘the 
time -he was working in Orissa Industries 


Ltd., Barang as. Assistant Pottery In- ` 


charge, rubber stamp: marks were put 
on the washhand basins produced in the 
factory showing their quality and grada- 
tion such as I or. IInd or only II or Ird 
or only ‘HP? or IVth or only ‘TV’ as the 
case was; that very small number of 
first quality washhand basins were being 
produced and that at the time of the 


the _ 
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aforesaid verification, rubber 
marks IT or III were there, 


_ 23. Abdul Rasid Khan (P.W, 15), 
L.D.C. in Sales Tax Office, Cuttack, West 
Circle has by reference to the record 
stated that in the application (Exh. 68) 
made by the Cuttack Plumbing Stores, 
Nakula Sahu has signed as _ proprietor/ 
Manager/Partner/Principal Officer of the 


stamp 


said firm; that on the said application, 
Registration Certificate No. CU 12681 
dated December 27, 1956 showing 


Nakula Sahu as Proprietor of the Cut- 
tack Plumbing Stores and that Exhibit 
69 is the office copy of the said certifi- 
cate and that on October 20, 1963, the 
said certificate was renewed for the year 
1963-64, : 


24. Prasanta Chandra Das (P.W. 17) 
who is the Inspector of Police attached 
to Vigilance Branch has stated that on 
March 28, 1963 he seized 593 washhand 
basins of Barang Make bearing ‘Orissa’ 
Trade Mark from Public Health Depart- 
ment Stores, Bhubaneswar as pointed 
out by Niranjan Naik, accused. 


25. From the re’sume’ of the prose- 
cution evidence as given above, it is 
abundantly clear that quotations in re- 
gard to the supply of first quality, 
Barang make, 22”x16” washhand basins 
submitted by the Cuttack ` Plumbing 
Stores, of which Nakula Sahu was’ the 
proprietor, were accepted by. P.W. 7 and 
work order for supply of 1000 washhand 
basins of the aforesaid quality, make 
and size was issued to the former by the 
latter; that Gopinath Patra who as Exe- 
cutive Engineer, Public Health Depart- 
ment, Bhubaneswar, was entrusted with 
and had dominion over Rs, 1,95,420 for 
purchase of washhand basins and other 
sanitary fittings entered into criminal 
conspiracy with Niranjan Naik, who was 
Section Officer of Project No. 1 Sub- 
Division, Public Health Department, 
Bhubaneswar and other accused 
for commission of criminal breach 
of trust punishable under Sec- 
tion 409 of the Indian Penal Code; 
that in pursuance of the said conspiracy, 
Gopinath Patra committed criminal 
breach of trust in respect of a huge 
amount of Government funds by dis- 
honestly purchasing between October, 
1961 and February, 1962 washhand basins 
from the Cuttack Plumbing Stores which 
were not of first quality, Barang make 
as specified in the tender but were sub- 
stantially inferior in quality: and value 
to those basins; that pursuant to . the 


said conspiracy, Niranjan Naik, accused 
dishonestly accepted and took delivery 
of sub-standard washhand basins dif- 
fering materially in quality and value 
from those which were contracted to be 
supplied and indented for knowing 
pretty well from their gradation marks 
which were a sure guide about their 
quality that they were of inferior qua- 
lity and appended false certificates in 
the Measurement Book and on the afore- 


- said bills Nos, 19, 22 and 25 presented 


by the Cuttack Plumbing Stores to the 
effect that the supplies of washhand 
basins made by it were correct accord- 
ing to the specifications mentioned in the 
order and consequently abetted Gopinath 
Patra in the commission of the offence 
of criminal breach of trust punishable 
under Section 409 of the Indian Penal 
Code and thereby committed an offence 
under Section 409 read with Section 109 
of the Indian Peral Code; that from 
February 28, 1961 to the end of 1962 
A. D. only seventy to eighty first quality 
washhand basins were produced by 
Orissa Industries Ltd., Barang; that ex- 
cept for three first quality washhand 
basins purchased by the Cuttack Plumb- 
ing Stores in June 1959 from Orissa In- 
dustries Ltd., Barang, the rest of the 
washhand basins purchased by Nakula 
Sahu either in his individual capacity or 
as proprietor of N. C. Sahu & Sons or 
as proprietor of the Cuttack Plumbing 
Stores. from the said Company were all 
of II or II gradation and as such were 
substantially inferior in quality and 
value to the specifications mentioned in 
the tender (Exh. 2) and the work order 
(Exh. 4) and that save and except the 
number of washhand basins detailed in 
their depositions before the Court by 
P.Ws. 2 and 14, who are Sales Manager 
and Secretary respectively of Orissa In- 
dustries Ltd., Barang, no other washhand 
basins were purchased by Nakula Sahu 
or N, C. Sahu & Sons or Cuttack Plumb- 
ing Stores, of which Nakula Sahu was 
the proprietor. 


26. The plea o= Gopinath Patra that 
he acted bona fid2 on the certificates of 
the Section Officer and Divisional Off- 
eer whose duty it was to verify the qua- 
lity of each and every washhand basin 
on receipt of the consignments and pass- 
ed bills Nos.'19, 22 and 25 in a casual 
manner and that 894 washhand basins 
which he inspected under orders of the 
Public Health Engineer conveyed to him 
vide Exhibit 6 were of Barang make, 
first quality, and 593 washhand . basins 
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which were seized by P.W, 17 under Za- 
hibit 73 were not from the 894 washhzmad 
basins verified by him in Exhbit 7 is 
totally falsified by the clinching evideme 
furnished by Exhibit 7 dated Decemb=r 
9, 1961 which, it will be recalled as 
sent by Gopinath Patra in reply to me 
eonfidenital communication addressed +o 
him by P.W, 7, In this Exhibit 7 Gopi- 
nath Patra clearly informed P.W. ¥ trat 
he had inspected each and every one of 
the 894 washhand basins which had p 
to that date been supplied by the Cuta 
tack Plumbing Stores and. found them 
all of Class I Barang make, .The concia- 
sion is, therefore, irresistible that Gopi- 
nath Patra actively connived at the de.i« 
very and acceptance of inferior qua‘-ty 
of washhand basins by the supper 
which did not at all conform to the spe- 
cifications given in the tender submt< 
ted by it or in the supply order placed 
by him and dishonestly passed orders 
for payment of first quality goods know 
ing that the washhand basins supp.ied 
were of inferior quality and thus came 
mitted criminal breach of trust in res= 
pect of a huge amount of Government 
funds and that in order to conceal Bis 
guilt he purposely gave false certifiate 
vide Exhibit Y that 894 washhand ba:ins 
supplied by the Cuttack Plumbing States 
(out of which 593 were seized by F.W, 
17 and verified by P.W, 8 to be decece 
tive and of II or IT quality) were ali of 
first quality and conformed fo the speci- 
fications in the supply order although. in 
the proved facts and circumstances, none 
could be of first quality, That this was 
so and he furnished the aforesaid ceri- 
ficate even without caring to visit the 
Public Health Department Store, Eru- 
baneswar, for physical verification as 
directed by his superior is further 27i- 
dent from the fact that he omitted to 
make even a mention in Exhibit Y abcut 
the quality of 106 numbers of washhand 
basins which had been indisputably re= 
ceived in the Store before he sent reply 
Exhibit ¥ to the aforesaid confidertial 
query made by P.W, Y vide Exhibit 6 


27. The further plea of the accused 
that 593 washhand basins seized frem 
the Public Health Department Store sy 
P.W, 17 were not from amongst these 
supplied by the Cuttack Plumbing Steres 
also stands negatived from the eviderc® 
of P.W, 8 {who verified the said wah- 
hand basins at the pointing out of 
Niranjan Naik) as also from the evi- 
dence of P.Ws. 30, 11, 12, 13 and 1#, 


: s.c, 67t 
that neithi 


Manicka Neresimachari . 
28. Thus it ‘is ‘manifest 


.the trial court nor the Sessions Judge) 
committed any error of faci or of law 


in arriving at their conclusions and th 
High Court misdirected itself in upset~ 
ting their concurrent findings ignorin, 
the well recognised principles for 
exercise of revisional: jurisdiction, From 


the) ` 


the material on the record, we are satise . 
fied thaf the offences with which Gopi= ` 


hath Patra and Niranjan Naik were 
charged were brought home to them 
beyond any reasonable doubt, 

29, 
aside the aforesaid judgment and order 
of the High Court acquitting Gopinath 


Patra and Niranjan Naik and convict’ 


them for the offences with which they 
wera charged and held guilty by. the 
trial court, Keeping, however, in view 
the fact that the said respondents are 
likely to lose their jobs and must have 
gone through a lot of mental and finan- 
tial strain during the prolonged pro- 
ceedings before the courts lasting for 
over fourteen years, we think that a 
consolidated fine of Rs. 10,000 in case of 
each of the respondents will meet the 
ends of justice, Accordingly while re- 
mitting the substantive sentence of im- 
prisonment, we impose a -sentence of 
fine of Rs, 10,000 on each one of the 


said respondents viz. Gopinath Patra. 


and Niranjan Naik, In default of pay- 
ment of fine, each one of the said respon- 
dents shali undergo imprisonment for a 
period of six months, The fine 
shall be deposited within a period of 
two months from today failing which 
the aforesaid respondents shall surrender 
themselves to their bail bonds to under- 
go the aforesaid imprisonment imposed 
on them in default of payment of fine. 

= Appeals allowed. 
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KAILASAM, JJ. 


M. V. Ramasubbier and others, Appel= 


fants v, Manicka Narasimachari and 
others, Respondents, 


Civil Appeal No, . 1584 of 1969, Dj- 


30-1-1979, 


Trusts Act (2 of 1882), Ss. 48, 51, 52 — 


Trustee selling property to- his son — 
Offer by third person for higher price 


BW/BW/A889/79/DEZ 


For the foregoing reasons, we set . 


672 S.C, [Prs 1-2] 


not considered.— Trustee held did not 
exercise his discretion reasonably and in 
good faith, sed 82 Mad- LW.. ort 
Reversed, 


pene A person in a. fiduciary position, like 

a trustee is not entitled to make a profit 
‘for himself or a member of his family. 
He is not allowed to put himself in any 
such position in which a conflict may 
arise between his duty and personal in- 
terest, the rule prescribed by Sections 49, 


51 and 52 cannot be evaded by making a 


sale in the name of the frustee’s partner 

‘or son, for that would, in fact and sub- 
stance, indirectly benefit the trustee, 
Where therefore a trustee makes the 
sale of a property belonging to the trust, 
without any compelling reason, in fav- 
our of his son, without obtaining the 
permission. of the court concerned, it is 
the duty of the court, in which the sale 
` îs - challenged, to examine whether the 
-trustee has acted reasonably and in good 
faith or whether he has committed a 
breach of the trust by benefiting him=- 
self from the transaction in an indirect 
manner, 


One Manikka Sankaranarayana Iyer, 
father of defendants 1 and 3 and grand= 
father of plaintiffs 1 to 5 and defendants 
2, 4-and 5 and father-in-law of plaintiff 
._ No. 6 constituted an Annadanam Trust 

and he and his sons executed a register- 

ed deed of settlement for that purpose 
.on June 3, 1908, By that document San- 
karanarayana Iyer became the first 
trustee for life, and it was provided that 
after him the seniormost member would 
be the trustee, by turns, Sankaranara- 
yana died and defendant No, 1 became 
the managing trustee of the trust, De- 
fendant No, 1 sold the property of tha 
trust to his son defendant No. 2 on July 

14, 1960, for Rs, 25,000. One Chithamba- 

ram Chettiar who was a tenant of that 

property from 199 onwards, came to 

know of the intended sale and sent 4 
. registered notice to defendant No. 1 on 
-` July 21, 1960, offering to purchase it for 
- Rs. 35,000, Defendant No. 1 however 
-went ahead with the sale of the pros 
perty to his son and registered the sale 
deed on July 22, 1960. The plaintiffs 
” thereupon filed the present suit on Sep- 
tember 15, 1960, challenging that sale 
and asking for its ‘restoration to. the 
trust. 

Held that it was "necessary for the 
' plaintifis to prove that defendant No. I 
did not exercise his discretionary power 
of selling the suit. property reasonably 
and in good faith and that he indirectly 


1 
N ae 


M., V, Ramasubbier yọ, Manicka Narasimachari 


A. ER: 


purchased it for himself, in the name 
pf his son (defendant No, 2), within the 
meaning of Sections 49 and 62. Defen= 
dant No. 1 did nct care to act in accord= 
ance with the law in the discharge of his 


fiduciary relationship with the trust and... 


executed the sale deéd in his son’s fav- 


-our in disregard of his statutory duty, 


for no män of ordinary prudence would 
possibly have sold his property for Ru- 
pees 25,000 when he had an offer of 
Rs, 35,000, The tcust therefore lost hea- 
vily in the bargain, The sale could nof 
be said to be beneficial to the trust and 
defendant No, 1 did not act as a man of 
ordinary prudence in slashing down tha 


. income of the trust by making the sale. 


A man of prudence would not have sold 
his property for a considerably lesser 
amount than that. offered to him by an- 
other person and agreed to sell it just 
because a co-sharer’ in ‘the easementary 
rights was causing trouble and was of< 
fering a far lesser price, (1969) 82 Mad ` 
LW 677, Reversed. (Paras 4, 6, 9) 
Anno: AIR Manual (8rd Edn.), ‘Trusts 
Act, S. 49 N, 0; S& 51 N. 1; 5, 52 N. 1 


Mr. G., L, Sanghi, Sr. Advocate (Mr. 
Vineet Kumar Advocate with him), for. 
Appellants; Mr. M, Vepa P, Sarathy 
Sr. Advocate (Mrs. S, Gopalakrishnan 
Advocate with him), (for No. 1) and Mr. 
K. Jayaram Advocate (for Nos, 2-5), for ` 
Respondents, 


SHINGHAL, Ja—- This appeal by 28. 
certificate. of the Madras High Court ` is 
directed against its ‘judgment and: de- 
cree dated Feb, 20, 1969, 


2. One Manikka Sankaranarayana 
Tyer, father of cefendants 1 and 3 and 
grandfather of plaintiffs 1 to 5 and de~ 
fendants 2, 4 and § and father-in-law of 
plaintiff No, 6 constituted an Annadanam 
Trust and he and his sons executed a 
registered deed of settlement-for that 
purpose on June 3, 1908. By that docu- 
ment Sankaranarayana Iyer became the 
first trustee for life, and it was provid- 
ed that after him the seniormost mem~ 
ber would be the trustee, by turns, San- 
karanarayana died and defendant No. I- 
became the managing trustee of the 
trust. There was a suit for partition of 
the family -properties including house 
No, 48A, and it was settled by a com- 
promise under which a preliminary de- 
cree dated Sept. 12, 1956 was drawn up. 


- for the sale of the properties amongst 


the members of the family. Defendant 
No. 1 purchased the suit property for 
Rs.. -21,500 ‘for the -~ aforesaid trust on 
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April 19, 1959, A final decree was drawn 
up on Nov. 29, 1959 in which house No. 
48A was shown as the property cf the 
trust. Defendant No. 1 however sold 
that property soon after, to his son de- 
fendant No. 2 on July 14, 1960, for Ru- 
pees 25,000 under sale ‘deed Ex.’ B-13. 
Chithambaram Chettiar (P.W. 2),° who 
was a tenant of that property from 1949 
onwards, came to know of the intended 
sale and sent a registered notice to de- 
fendant No, 1 on July 21, 1960, offering 
purchase it for Rs, 35,000. Defendant 
No. 1 however went ahead with the sale 
of the property to his son and register- 
ed the sale deed on July 22, 1960. The 
plaintiffs thereupon filed the present suit 
on Sept. 15, 1960, challenging that sale 
and asking ‘for its restoration to 
trust. The defendants resisted the claim 
in the suit on the ground that the sale 











price was fair and adequate and that the. 


sale had to be made because of the dis- 
putes which had arisen between the se- 
cond defendant as the owner of the ad- 
jacent house and the trust in regard to 
the easementary rights of drainage, light 
rand air etc. The suit was decreed by the 
Subordinate Judge of Madurai on Sep- 
tember 10, 1962. The High Court of 
Madras however allowed the appeal 
against. that judgment and decree and 
-dismissed the suit with costs of both 
the courts holding that Rs. 25,000 was 
‘quite adequate and fair’ price for the 
suit property and that defendant No, 1 
acted with ‘perfect bona fides and no 
ulterior motive can be attributed to him” 
That is why the plaintiffs have come up. 
in appeal to this Court. 


3. It is not in dispute before us that 
the Indian Trusts Act, 1882, hereinafter 
referred to as the Act, applied to the 
trust in question and that it was neces- 
sary for the plaintiffs to prove that de= 
fendant No, 1 did not exercise his dis- 
cretionary power of selling the suit pro- 
perty “reasonably and in good faith” 
and that he indirectly purchased it for 
himself, in the name of his son (defen- 
dant No. 2), within the meaning of Sec~ 
tions 49 and 52 of the Act. 


4. There is some controversy on the 
question whether defendant No. 1 made 
an outright purchase of the suit property 
for and on behalf of the trust for Ru- 
pees 21,500 on April 19, 1959, or whether 
he intended to purchase it for himself 
and then decided to pass it on’ to the 
trust, for defendants have led their evi- 
dence to show that the property was 
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allowed to be sold for Rs. 21, 500, which 
was less than its market value, as_it was 


. meant for use by the trust and that de- 


fendant No, '1 was. not: acting, honestly 
when he palmed off thé property to his 


son soon after by the aforesaid sale deed ` i 


Ex. B-13 dated July 14, 1960. The fact 
however remains that "defendant No. 1 
was the trustee of the.property,.and it 
was his duty to be faithful to the trust 
and to execute it with reasonable dili- 
gence in the manner an ordinary pru- 
dent man of business would conduct his 
own affairs. He could not therefore oc- 
casion any loss to the trust and it was 
his duty to sell the property, if at all 
that was necessary, to best advantage. 
It has in fact been well recognised as 
an inflexible rule that a person in a 
fiduciary position like a trustee is not 
entitled to make a profit for himself or 
a member of his family. It can also not 
be gainsaid that he is not ‘allowed to put 


himself jn any such position in which] - 


a conflict may arise between his duty 
and personal interest, and so the con- 
trol of the trustee’s discretionary power 
prescribed by Section 49 of the Act and 
the prohibition contained in Section 51 
that the trustee may not use or deal 
with the trust property for his own pro- 
fit or for any other purpose unconnected 
with the trust, and the equally import- 
ant prohibition in Section 52 that the 
trustee may not, directly or indirectly, 


-buy the trust property on his own ac- 


count or as an agent for a third person, 
east a heavy responsibility upon him in 
the matter of discharge of his duties as 
the trustee. It does not require much 
argument to proceed to the inevitable 
further conclusion that the rule pre- 
scribed by the aforesaid sections of the 
Act cannot. be evaded by making a sale 
in the name of the trustee’s partner or 
son, for that would, in fact and sub- 
stance, indirectly benefit the trustee. 
Where therefore a trustee makes the 
sale of a property belonging to the trust,}. 
without any compelling reason, in favour 
of his son, without obtaining -the permis- 
sion of the court concerned,. it is the 
duty of the court, in which ‘the sale is 
challenged, to examine whether the 
trustee has acted reasonably and in good 
faith or whether he has committed a 
breach of the trust by benefiting him- 


self from the transaction in an indirect 
manner. The sale in question has there- 
fore to be viewed with suspicion and the 
Pa Court committed an error of law . 
in ignoring this important aspect of the. 
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law although it had a direct bearing on 
the controversy before it, ye 


5. -The High Court in fact proceeded 
to examine the case on the assumption 
“that the plaintiffs had instituted the suit 
not so much out of a genuine desire to 
redress any wrong done to the trust, as 
out of ‘ulterior motives and ill-will 
against the first and second defendants.’ 
This shows that instead of examining the 
case according to the criterion mentioned 
above, the High Court based its decision 
on an extraneous consideration and blam- 
ed the plaintiffs for raising the suit on 
account of ‘personal grouse’ and ‘perso- 
nal spite’, We have not been referred to 
any evidence which could justify. the 
High Court’s view that there was any 
such grouse or spite. But even if it were 
` assumed for the sake of argument: that 
the plaintiffs had any such motive for 
raising’.the suit, ‘the fact remains that 


_ their action was eminently one for the 


~ advantage of the trust which had been 
created by their ancestor and in which 
they had a substantial and a direct in- 
‘terest. . 


6. Some important facts stand ouf 
from the evidence on the record which 
are. directly in point. The suit property 
belonged to the family which had creat- 


. ed- the trust, It was purchased by defen- — 


dant No. 1, in his capacity as the trustee 
of the Annadanam Trust for Rs, 21,500 
on April 19, 1959, at a family sale, It 
appears from, the statement of defendant 
No. 2 that the property was capable of, 
or could fetch a rent of about Rs, 190 
per mensem, amounting to Rs, 2,280 per 
annum, It has also been admitted that 
the sum of Rs. 25,000 was not utilised by 
the trustee (defendant No. 1) for pur-- 
chasing any other -better property, but 
was invested in fixed deposit with a bank 
at 3} per cent interest per annum, That 
could yield an income of only -Rs. 875 
per annum, The trust therefore lost 
heavily.in the bargain, What is worse, 
defendant No. 1 has not been able to ex- 
plain how. the sale could be said to be 
- beneficial to the trust and how he could 
possibly contend that he acted as a man 
of ordinary prudence in slashing down 
the income of the trust by making the 
sale, ` 


7. The further fact that stands out 
from the evidence on the record is that 
when Chithambaram Chettiar (P.W. 2), 
who was a tenant in the suit property 
from -1949 onwards, learnt about, the in- 
tended sale, he sent a notice to defen- 


A.L BR. 


dants Nos. 1 and 3 offering to purchase 
it for Rs. 35,000. That notice nas issued 
on July 21, 1960. The receipt of the no- 
tice has been admitted by defendant No. 
1 in his statement-in the trial court, and 


‘he’ has further admitted that Chitham-' 


baram Chettiar offered to purchase the 
property for Rs. 35,000 and that he sold 
it to his son for Rs, 25,000_without' even 
informing him that he had received the 
offer of Rs. 35,030. Defendant No. 1 in 
fact proceeded to register the sale deed 
of the property in favour of his son, the 
second defendant, on July 22, 1960. It is 
therefore quite clear that he did not 
care to act in accordance with the law 
in the discharge of his fiduciary rela- 
tionship with the trust and executed the 
sale deed in his son’s favour in disregard 
of his statutory duty, for no man of 
ordinary prudence would possibly have 
sold his property for Rs. 25,000 when 
he had an offer of Rs, 35,000, That offer 
could not be saié to be from a man. of 
no substance because Chithambaram 
Chettiar (P.W. 2) who made it, was 
known to the defendants and he has 
stated that he was a man of means and 
was worth rupees four lakhs. It may be 
that the son-in-lew of plaintiff No.2 was: 
employed in his shop, but that could not 
detract from the ‘basic fact that a much 
higher offer had been made by a man of 
substance, | _ 


8. Instead of examining the appeal 
with due regard to the abovementioned 
evidence, the Hizh Court was obsessed. 
by a consideration of the evidence which 
had been led for the purpose of showing 
that while defendant No. 1 had purchas- 
ed the property for himself on April 19, . 
1959, for Rs. 21,500, he gave up that ad- 
vantage in favour of the trust, The evi~ 
dence on the point is not unequivocal, 
or it may well be that defendant No, I 
did not want to obtain a sale deed in his 
own name for cther reasons, but even 
if it were assumed that he made a ges- 
ture of good will in favour of the trust 
on April 19, 1959, he could not possibly 
absolve himself irom what he did in sel- 
ling it off, after it had become the pro- 
perty of the trust, to his own son a few 
months thereafter for Rs. 25,000 when 
he had a genuine offer of Rs, 35,000. 


9. Another consideration which pre- 
vailed with the High Court in setting 
aside. the finding of fact of the trial court 
was that, -accorcing to it, the evidence 


on the record showed that same dificul- 
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ties had ‘cropped up after the property 
had been purchased as his son, defen- 
dant Noc 2, began to ‘give trouble’ and 
that he resolved that trouble on the 
advice of his family. lawyer Shri V, Raja- 
gopala Iyengar (D.W. 3) by selling the 
property to his son, This view was ob- 
viously incorrect, for even it were as- 
‘sumed that there was some difficulty in 
respect of some common rights of ease- 
ment, that could well have been a lever 
in the hands of the trustee to make a 
bargain for Rs, 35,000 or more with his 
son who was equally interested in those 
easementary righis. A man of prudence 
would not have sold his property |for a 
considerably lesser amount than that of- 
fered to him by another perso and 
agreed to sell it just because a co+sharer 
ausing 
lesser 


in the sasementary rights was 
trouble and was offering a far 
price, 


10. We have gone through the’ state- 
ment of V. Rajagopala Iyengar (D.W. 3) 
on whose advice defendant No. 1 claims 
to have sold the property for Rs. 25,000. 
He has admitted in his statement that he 
had not even seen the suit property, and 
he knew nothing about the so-called 
trouble in regard to the ` easementary 
rights between defendant No, 1 and his 
son. On the other hand, we find that he 
was indebted. to the family of defendants 
Nos. 1 and 2 and he did.not even care 
to ascertain what rent the suit property 
was fetching when he advised its sale 
for Rs, 25,000 to the son of defendant 
No. 1, The High Court therefore did not 
even read the evidence correctly while 
placing reliance on his testimony, 


11. For the reasons mentioned above, 
we have no doubt that the High Court 
did not examine the controversy in its 
proper legal perspective and with due 
regard to the, salient facts which had 
been established by the evidence on the 
record and it was not therefore justified 
in setting aside the finding of the trial 
court, 


12. The appeal is allowed. The im- 
pugned judgment and decree of the High 
Court are set aside and the decree of 
the trial court is restored with costs 
‘throughout, 


Appeal allowed, 
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- AIR 1979 SUPREME COURT 675 
(From: Govt, of India, Ministry of Fin- 
ance, Deptt. of Revenue)*- 

P. N. SHINGHAL AND 
: D, A, DESAI, JJ, 


M/s. Prakash Cotton Mills (P.) Ltd, 


_Appellants v, B. Sen and others, Respon- 


dents. 


Civil Appeals Nos. 1992-1997 and 2219 
of 1969, Dj- 25-1-1979. ` 


Customs Act (52 of 1962), S. 15 (1) (b) 
(as amended by Customs (Amendment) 
Act (1966)) -- Whether requirement of 
amended S, 15 can be ignored on ground 
that goods were imported before it came 
into force, 


Tt is the clear requirement of cl. (b) of 
sub-sec. (1) of S. 15 that the rate of duty, 
rate of exchange and tariff valuation ap- 
plicable to any imported goods shall be 
the rate and valuation in force on the © 
date on which the warehoused goods are 
actually removed: from the warehouse. 
As the goods were removed from the 
warehouse after the Amending Ordi- 
nance 1966 had come into force on July 
7, 1966, the customs authorities and the 
Central Government were quite right in 
taking the view that the rate of duty 
applicable to the imported goods had to 
be determined according to the law 
which was prevalent on the date they 
were actually removed from the warte- 
house, namely, the amended Ss. 14 and 
15 of the Act, The requirement of the 
amended S. 15 could not be ignored sim- 
ply because the goods were imported be- 
fore it came into force, or that their 
bills of lading or bills of entry were 
lodged before that date. (Para 6) 


. Anno: AIR Meal (3rd Edn.) Customs 
Act; S. 15 N. 


Mr. Y. S. Chitale, Sr. Advocate (M/s. 
J. B, Dadachanji, D. N. Misra; Advocates 
with him), for Appellants in all the Ap- 
peals; M/s. S. Markandeya and Girish 
Chandra, Advocates, for Fespondenis m 
all the Appeals, 


SHINGHAL, J.:— These -appeals -by 
special leave arise out of an order of the 
Central Government dated Jan, 16, 1969, 
by which six revisional applications of 
the appellants were dismissed, and a si- 
milar order dated March 19, 1969, in 


*(Orders Nos. 8637-8642/68 and 1408/69, 
D/- 16-1-1969 and 19-3-1969.) 
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: were rejected by the 
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the remaining case. As the basic facts 
and the law governing them are quite 
similar; it will be sufficient to deal with 
the common point in controversy before 
us on the basis of the admitted facts, 
and to dispose of the appeals together.- 


-` 2. The appellants obtained licences 

for the import of 102 cases of 3,000 Kgs, 
of nylon, yarn, The yarn was shipped to 
Bombay. on the basis of a letter of credit 
in favour of. the foreign suppliers. When 
the shipment arrived, the appellants re- 


“~ ceived the bill of lading and other docu- 


‘ments of title from the bankers on` or 
about Aug. 23, 1965, and paid for 
same. They lodged the bill of entry the 
same day, and it has been claimed that 
the goods were assessed for duty by the 
customs authorities at a certain figure. 
The appellants stored the goods in the 
“warehouse on Dec, 22, 1965. They clear- 
‘ed 32 cases for ‘home’ consumption on 
“May 10, 1966, and there is no contro- 
versy ‘in regard to it. The currency was 
devalued on June 6, 1966, and the Cus- 
toms (Amendment) Ordinance, 1966, was 
promulgated .on July 7, 1966, by which 
Ss. 14 and 15 of the Customs Act, here- 
inafter referred to as the Act, wer2 
amended, The Ordinance was replaced 
by the Customs (Amendment) Act, 198€. 
The appellants cleared 12 cases of th? 
aforesaid consignment on or about Sep- 
tember 1, 1966. Another 12 cases wer? 
cleared on October 10, 1966, and 46 cases 
were cleared in two lots on or about 
Dec, 30, 1966 and Feb. 20, 1967. Their 
grievance was that the cases were allow- 
ed to be cleared on payment of ‘enhanc- 
ed’ duty according to the amended pro- 
visions of the Act. They paid the duty 
under protest and applied for refund cf 
the excess payment on the ground thet 
the amended law was not applicable. as 
the consignments had been received, 
stored and assessed to duty before the 
promulgation of the Ordinance, The 
. applications of the appellants for refund 
customs authc- 
rities and their appeals were dismissed 
by the Appellate Collector of Customs 
on the ground ‘that the amended Ss. 14 
and 15 of the Act were applicable to the 
consignments in question. The appellants 
filed revision applications before 
Central Government, but they were dis- 
missed by the aforesaid common im- 
pugned order dated’ Jan, 16, 1969. They 


have therefore approached this _ Court 
for a redress of their grievance. 
3. The facts relating to Civil Appeal 


No. 2219 of 1969, are. quite similar, ex- 


the - 


the: 


A.I R. 
cept that the consignment in that case 
was of 63 cases of nylon yarn, which 


were stored in the warehouse on Decem- 
ber. 14, 1965, and were cleared on May 
25, 1967. In that case also, the appel- 
lants paid the duty under ‘the provisions 
of the amended sections under protest, 
and unsuccessfully applied for refund of 
the so-called exzess duty. They failed 
in their appeals to the Appellate Collec- 
tor of Customs and their application for 
revision was rejected by the Central 
Government on March 19, 1969, 


4. It will thes appear that the’ con- 
troversy in these two sets of. cases re- 
lates to the short question whether the 
customs authorities were justified in ap- 
plying the rate of duty (to the import- 
ed goods in question) according to the 
rate prevalent on the date of their 
actual removal from the warehouse, 


5. It will be recalled that the Cus~ 
toms: (Amendment) Ordinance, 1966, was 
promulgated and came into force on 
July 7, 1966, and was replaced by the 
Customs (Amendment) Act, 1966, The 
amendments in question were by way 
of “substitution of Ss. 14 and 15 of the 
Act by the new sections. It has been 
argued by Mr. Chitale for the appellants 
that the material.change was that made 
in sub-sec. (1) cf S. 15 of the Act by 
substituting the words ‘the rate of duty, 
rate of exchange’ for the words- ‘the 
rate of duty’. He has therefore argued 


that the customs. authorities were not 
entitled to take the: new ‘rate of 
exchange’, at the depreciated value of 


the currency, into consideration in res~ 
pect of the consignments in question as 
they had been shipped to Bombay and 


‘stored in the warehouse before the am- 


ended S. 15 came into force, The learned 
counsel tried to argue that the orders 
of assessment. of the customs duty were 
also made before the amendment 
Ordinance was promulgated on July 7, 
1966, but-he dic not pursue that line of 
argument because he was not in a posi- 
tion to produce the so-called assessment 
orders. But, as we shall show, even if 
it were assumed that any such order or 
orders had been made before July 7, 
1986, that could not possibly affect the 
‘correct rate of duty appucaoie to the 
imported goods, © 


$. A reference to Ss, 14 and 15 -of 
the Act will shaw that while S, 14 deals 
with the valuation of goods for purposes 
of assessment, it is S. 15 which specifies 
the date for determination of the rate of 
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duty and tariff valuation of imported 
goods. The amended section reads 8 
follows,—. 

"15 (1) The rate of duty, rate of. ex 
change and tariff valuation, if any, appl 
cable to any imported goods, shall -te 
the rate and valuation in force,— ` 

(a) in the case of goods entered fcr 
home consumption under S. 46, on tre 
date on which a bill of entry in respect 
of such goods is presented under thet 
section; 

(b) in the case of goods cleared from 
a warehouse under S,- 68, on the date œn 
which the goods are actually removel 
from the warehouse; 

(c) in the case of any other goods, am 
the date of payment of duty: 

Provided that if a bill of entry hes 
been presented before the date of entry 
inwards of the vessel by which tre 
goods are imported, the bill of entry 
shall be deemed to have been presented 
on the date of such entry inwards. 


(2) The provisions of this section shall 
not apply to baggage and goods impor-~ 
ed by post. 


(3) For the purposes of S, " and this 
section— 

‘(a) ‘rate of exchange’ means the race 
of exchange determined by the Central 
Government for the conversion of Indien 
eurrency into foreign currency or foreign 
currency into Indian ‘currency; 


(b) ‘foreign currency’ and ‘Indian cur- 
rency’ have the meanings  respectivey 
assigned to them in the Foreign Ex- 
change Regulation Act, 1947.” 

Tt is thus. the clear. 
cl. (b) of sub-sec, (1) of S. 15 of the 
Act that the rate of duty, rate of eg- 
change and tariff valuation . applicaHle 


to any imported goods shall be the rete 


and valuation in force on the date n 
which the warehoused goods are actualy 
removed from the warehouse. A cross- 
reference to S. 49 of the Act shows that 
an importer may apply to the Assistent 
Collector of Customs for permission to 
store the imported goods in a warehouse 
pending their clearance, and he may be 
permitted to do so. The other relevent 
provision is that contained in S. 68 of 
the Act which provides that the impor-er 
of any warehoused goods may clear them 
for thome consumption’ if, inter aña, 
the import duty leviable on them kas 
been paid. That is why cl. (b) of stb- 
sec. (1) of S. 15 of the Act makes a re- 
ference to S. 68. It is. therefore qurte 
clear that the rate of duty, rate of ex- 
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change and tariff valuation shall be 
those in force on the date of-actual re- 
moval of .the - warehoused goods:. from ° 
the warehouse. As it is not in . dispute. . 
before us that the goods, which are the[- 
subject-matter of the: appeals before us, 

‘were removed from the warehouse after 

the amending Ordinance had come into 

force on July 7, 1966, the customs autho- 

rities and the Central Governmént were 

quite right in taking the view that the 

rate of duty applicable to the imported] - 
goods had to be determined according to} - 
the law which was prevalent on the 
date they were actually removed from 
the warehouse, namely, the amended! 
Ss. 14 and 15 of the Act, There is there-: - 
fore no force in the argument that the 
requirement of the amended S. 15 should 
have been ignored simply because the 
goods were imported before it came into 
force, or that their bills of lading ` or 
ae of entry were lodged before that 

ate, . 


7. As we find no force in com ap- 
peals, they are dismissed with costs. 
Appeals dismissed. — 


AIR 1979 SUPREME COURT 677' 
(From: Andhra Pradesh)* 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Mohd. Iqbal Ahmed, Appellant v. State 
of Andhra Pradesh, Respondent. 


Criminal Appeal. No. 194 of 1973, Dj- 
18-1-1979. 


Prevention of Corruption Act (2 of 1947), 
S. 6 — Sanction for prosecution — Proof 
— Validity of sanction — Cri. A. No. 
703 of 1971, D/- 5-4-1973 (Andh Pra), 
Reversed, ; 


It is incumbent on the prosecution to 
prove that a valid sanction has been 
granted by the Sanctioning Authority. 
after it was satisfied that a case for sanc- `, 
tion has been made out constituting the 
offence, This should be’ done in two 
ways; either (1) by producing the origi- 
nal sanction which itself contains the 
facts constituting the offence and the 
grounds of satisfaction and (2) by adduce- 
ing evidence aliunde to show the facts 
placed before the Sanctioning Authority 
and the satisfaction arrived at by it. 


*(Criminal Appeal No. 703 of 1971,. D/- 
5-4-1973" (Andh Pra).) 
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Any case instituted without a proper 
sanction must fail becausé this being a 
manifest defect in the prosecution, the 
ehtire proceedings are rendered void ab 
initio, What the Court has to see is whe- 
ther or not the Sanctioning Authority at 
the time of giving sanction was aware 
of the facts constituting the offence and 
applied its mind for the same; any sub- 
sequent fact which may come into exist- 
ence after the grant of sanction is 
wholly irrelevant. The grant of sanction 
-is not an idle formality or an acrimoni~ 
ous exercise but a solemn and sacrosanct 
act which affords protection to Govern- 
ment servants against frivolous prosecu- 
tions and must therefore be strictly com~ 
plied with before any prosecution can 
be launched against the public servant 
concerned. It will not be correct to say 
that in view of the presumption which 
is to be drawn under S, 4, even if no 
facts are mentioned in the Resolution of 
the Sanctioning Authority it must be 
présumed that the Sanctioning Autho~ 
rity was satisfied that. the prosecution 
against the accused should be launched 
on the basis of the presumption that 
the accused had received.a bribe. In the 
first place, there is no question of the 
presumption being available to the Sanc- 
tioning Authority because at that stage 
the occasion for drawing a presumption 
never arises since there is no case in the 
Court, Secondly, the. presumption does 
not arise automatically but only on proof 
of certain circumstances, that is to say, 
where it is proved by evidence in the 
Court that the money said to have been 
paid to the accused was actually recover~ 
ed from his possession. It is only then 
that the Court may presume che amount 
received would be deemed to be an 
illegal gratification. The question of sanc- 
tion arises before the proceedings come 
to the Court and the question of draw~ 
ing the presumption, therefore, does not 
arise at this stage. The prosecution can- 
not be given a chance to produce the 
materials in the appeal before the Sup~ 
reme Court to satisfy that the Sanc- 
tioning Authority had duly applied its 
mind to the facts constituting she offence. 
In a criminal case the Supreme Court 
or for that matter any court should not 
‘ordinarily direct fresh evidence to fill up 
a lacuna deliberately left by the -prose~ 
cution. Cri. A, No. 703 of 1971, D/- 5-4- 
1973 (Andh Pra), Reversed. (Paras 3, 4) 


Anno: AIR Manual (3rd Edn. 5 Pre- 
. vention of Corruption Act, S, 6 Notes ui 


7, 1L 


the accused was dipped in water 


A.L R. 


Mr. A. N. Mulla, Sr, Advocate (Mr. A 
Subba, Rao, Advocate with him), for 
Appellant; Mr. G. Narayana Rao, Advo- 
cate, for Respondent. 


FAZAL ALI, J.:— In this appeal by 
special leave the appellant has been con- 
victed under S. 161 LP.C. and S. 5 (2) 
read with S. 5 (1) (d) of the Prevention 
of Corruption Act and sentenced to 
rigorous imprisonment for one year and 
a fine of Rs, 250 on each count, 


2. The appellant had been convicted 
by Special Judge but on appeal by the 
State to the High Court the High Court 
reversed the judgment of acquittal. and 
convicted the appellant as - indicated 
above, According to the prosecution the 
appellant is said to have struck a bar- 
gain for taking a bribe of Rs, 125 which 
he received-on the 15th of July, 1968 in 
the presence of P.Ws, 1 and 3. On re- 
ceiving the signal the raiding party ap- 
peared on the szene and the hand of 
con- 
taining phenolpkthalein solution which 
showed that he touched the notes. The 
defence of the appellant was that . he 
never demanded any bribe and that the 
notes were thrust into his pocket, It is 
not necessary for us to dwell on the 
merits of the case because, in our opin« 
ion, the appeal must succeed on 
a short. point of law, raised 
by Mr. A. N, Mulla, learned counsel 
for the appellant. It was argued that the 
sanction under S. 6 of the Prevention of 
Corruption Act produced in this casa 
does not reveal the facts constituting the 
offence and, therefore, there is no evi~ 
dence to show on what materials the 
sanctioning authority applied its mind 
and granted the sanction. The Resolution 
of the Standing Committee granting the 
sanction is Exh, P-16 and is dated 31-3- 
1969 and runs as follows:— 


“As per note of the Commissioner, 
M.C.H., the Standing Committee unanim- 
ously accords sanction for prosecution 
of Sri Mohd. Iqbal Ahmed (in the scale 
of 110-180) Section Officer of, Town Plan- 
ning Section (Under suspension) in a 
competent Court for the offence. mena 
tioned in the note of the Commissioner 
M.C.H., dated 18-1-1969 so as to enable 
the Commissioner to sign the prosecution 
order and send it to the Director, Anti- 
Corruption Burezu for taking further 
action at the earliest”, 


3. A perusal cf the Resolution of tha 
Sanctioning Authority clearly shows that 
no factson the basis of which the. prose=« 
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cution was to be sanctioned against tre 
appellant are -mentionéd in the sanction 
nor does this document- contain any 
ground on which the satisfaction of tre 
Sanctioning Autherity was based and ‘ts 
mind applied. This document meredy 
mentions that the sanction’ has beah 
given on the basis of a note of the Com- 
missioner, Municipal Corporation which 
appears to have been placed before the 
Committee. It is obvious, therefore, that 
this note, if any, must have come into 
existence either on 31-3-1969 or at any 
date prior to this, The prosecution could 
have proved the facts constituting the 
offence which. were placed before fhe 
Sanctioning Authority by producing the 
note at the trial. But no such thing has 
been done. What the prosecution did was 
merely to examine two witnesses P.Ws, 2 
and 7. P.W. 2 has produced the order 
implementing the Resolution of ‘he 
Sanctioning Authority which is Exhibit 
P-10 and is. dated 21st April 1969, that 
is to say after the sanction was given. 
This document no doubt contains the 
facts constituting the offence but that 
does not solve the legal issues, that arise 
in this case. It is incumbent on the pro“ 
secution to prove that a valid sanction 
has been granted by the Sanctioring 
‘Authority after it was satisfied that a 
case for sanction has been made out con- 
stituting the offence, This should be done 
in two ways; either (1) by gro- 
ducing the original sanction which itself 
‘contains the facts constituting the of 
fence and the grounds of satisfaction 
and (2} by adduzing evidence aliunde to 
show that the facts placed before the 
Sanctioning Authority and the satistac- 
tion arrived at by it. It is well setzled 
that any case instituted without a proper 
sanction must fail because this being a 
manifest difficult (sic-defect) in the 
prosecution, the entire proceedings ara 
rendered void ab initio. In the insiant 
ease no evidence has been led eizher 
primary or secondary to prove as to what 
were the contents of the note menticned 
in Exhibit P-1€ which was placed be- 
fore the Sanctioning Authority, The avix« 
. ence of P.W. 2 or P.W. 7 is wholly ir- 
relevant because they were not in a po- 
sition to say as to what were the con 
tents of the note which formed the sub- 
ject-matter of the sanction by the Stand- 
ing Committee cf the Corporation, The 
note referred to above was the only pri« 
mary evidence for this purpose. Mr. Rao 
vehemently argued that although the 


Resolution, Exh. P-14 does not mention 
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the facts, the Court should presume the 
facts on ‘the basis of the evidence given 
by P.W. 2 and the order implementing 
sanction which mentions these facts. This 
argument is wholly ‘untenable because 
what the Court has to see is whether or 
not the Sanctioning Authority at the 
time of giving sanction was aware of the 
facts constituting the offence and applied 
its mind for the same and any subse- 
quent fact which may come into exist- 
ence after the resolution granting sanc- 
tion has been passed, is wholly irrele- 
vant, The grant of sanction is not an 
idle formality or an acrimonious ` exer- 
cise but a solemn and sacrosanct act 
which affords protection to government 
servants against frivolous prosecutions 
and must therefore be strictly complied 
with before any prosecution can be 
launched against the public servant con- 
cerned. 


4. It was next contended by Mr, Rao 
that in view of the presumption which 
is to be drawn under S. 4 of the Pre- 
vention of Corruption Act, even if, no 
facts are mentioned in the Resolution of 
the Sanctioning Authority it must be 
presumed that the Sanctioning Autho- 
rity was satisfied that the proecsution 
against the appellant should be launch- 
ed.on the basis of the presumption that 
the accused had received’ a bribe. With 
due respects to the learned counsel; this 
argument seems to be wholly mis-con- 
ceived. In the first place, there is no 
question of the presumption being avail- 
able to the Sanctioning Authority be- 
cause at that stage the occasion for draw- 
ing a presumption never arises since 
there is no case in the Court, Secondly, 
the presumption does not arise automa- 
tically but only on proof of certain cir- 
cumstances, that is to say, where it is 
proved by evidence in the Court that 
the money said to have been paid to the 
accused was actually recovered ` from 
his possession. It is only then that .the . 
Court may presume the amount received ` 
would be deemed to be an illegal grati- 
fication. So far as the question of sanc- 
tion is concerned this arises before the 
proceedings come to the Court and thej 
question of drawing the presumption, 
therefore, does not arise at this stage. 
Lastly, it was submitted by Mr. Rao 
that he should be given a chance to pro- 
duce the materials before the Court to 
satisfy that the Sanctioning Authority 
had duly applied its mind to the facts 
constituting the offence, We are, how- 
prayer 
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which has been made at a very late stage. 
The prosecution had been afforded a 
full and complete opporunity at the trial 
stage to produce whatever material it 
liked and it had chosen to examine two 
witnesses but for reasors best known to 
it did not-produce the note which form- 
“ed the subject-matter of the Resolution 
of the Sanctioning Authority — Exh. 
P-16. It is well settled that in a crimi- 
nal case this court or for that matter 
any court should not ordinarily direct 
fresh evidence to fill up a lacuna deli- 
berately left by the prosecution. The 
liberty of the subject was put in jeo- 
pardy and it cannot be allowed to put in 
jeopardy again at the instance of the 
prosecution which failed to avail of the 
opportunity afforded to it, 


5. For these reasons, therefore, we 
are satisfied that the present prosecution 
was launched without sny valid sanc- 
tion and, therefore, the cognizance taken 
by the Special Judge was completely 
without jurisdiction. The appeal is ac- 
cordingly allowed. The judgment of the 
High Court is set aside and convictions 
and sentences passed on the appellant 
are quashed: The appellant will now be 
discharged from his bail bonds, 


Appeal allowed. 


AIR 1979 SUPREME COURT 680 
(From: Punjab & Haryana)* 
V. R. KRISHNA IYER, D. A. DESAI 
AND A. P. SEN, JJ. 

Dilbag Singh, Appellant v, State of 
Punjab, Respondent. 

Criminal Appeal No, 313 of 1978, D/- 
25-1-1979, 

Criminal P. C. (2 of 1974), 
Release of offender on probation — Cri- 
minal Appeal No. 189 of 1975 D/- 22-3- 
1978 (Punj & Har), Reversed, 


The accused was 32 years old. His be- 
havirol attitude was stated to be obedi- 
ent and law-respecting in nature. His 
character was fairly good, was upright, 
_ alert and interested in rural games. He 
was wrestler of the locality. He was a 
petty farmer who left school in his teens, 
had ten acres of land belonging to the 
joint family of himself and five brothers 
and the mother. Being a cultivator and 
in ier ee ee ee 


“(Criminal Appeal No, 189 of 1975, D/« 
22-3-1978 (Punj & Har).) . 
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living in the joint family there were no 
adverse remark against him in the loca- 
lity. On the other hand, he had great 
respect for the former Sarpanch of the 
village. His famiiy circumstances evoked 
commiseration because his father was 
dead having been murdered in 1960. His 
mother was alive and had to be main- 


‘tained by himsel? and his two brothers 


were truck drivers and the third a jawan, 
He had his own nuclear family to main- 
tain with a young wife and four child- 
ren, A pitiable factor was that his elder 
daughter was paralytic from birth. His 
social position showed that he belonged 
to a lower middle class family, lived 
by agriculture, loved his mother and 
brothers and had earned the goodwill 
of his neighbours who thought that the 
occurrence in qu2stion was induced by 
an irritating land issue and temporary 
intoxication. A s2nse of remorse had 
overcome him according to the Probation 
Officer who said that he was a first of- 
fender and not a recidivist. Role of the 
accused in the occurrence was lesser and 
related to causing simple injury to de- 
ceased, He was sentenced to rigorous 
imprisonment for one year and a fine of 
Rs. 200. He was held vicariously guilty 
under Ss, 324/34 I.P.C. and awarded two 
years’ rigorous imprisonment’ and a fine 
of Rs, 1,000. In addition he was convict- 
ed under S. 323 LP.C. for causing hurt 
to the daughter cf the deceased and on 
this count punished with R., I. for one 
year together with a fine of Rs. 200. 


Held that in the above circumstances 
the accused shouid be released under 
S. 360. He would enter into a bond be- 
fore the trial Court together with surety 
in the amount of Rs. 1,000 within two 
weeks of his release to keep peace, be 
of good behaviour. to abjure alcohol and 
not to commit offence for a period of 
three years, Criminal Appeal No. 189 of 
1975, D/- 22-3-1978 (Punj & Har), Re- 
versed. (Paras 15, 16) 

Anno: AIR Comm. Cr, P. C. (7th Edn.) 
S. 360 N. 4. — i 
Cases Referred: Chronological Paras 
(1949) 337 US 24.: 93 L Ed 1338, Wil- 

liams v. New York 13 


Mr: A, S. Sohal and Mr, S. K. Jain, 
Advocates, for Appellant; Mr. Hardev 
Singh, Advocate, sor Respondent, 


KRISHNA IVER, J.:— Every litigative 
appeal has a docket number but beneath 
the paper lurks a human factor, often 
forgotten in the forensic pugilistics but 
now and then brought to-the fore, as in 


` 


1979 Dilbag Singh v. 


this criminal. appeal limited to the - issue” 


of appropriate: sentence, 


2. Surely, ‘the law. must keep its pro- 
mises’, Justice Holmes expressed | tae 
obvious when he said this, ` but ime 
breach of promise by the] ìaw on de-i- 
vering criminal justice is |daily experi- 
ence, from, police -arrèst to prison 
trauma. The focus in this: case is on tne 
sentencing alternatives in the Crimir.al 





Procedure Code; and the grievance press- | 


ed by counsel, when traditional grounds: 
on the merits failed, was! that the com~ 
‘passion of S. 380, professionally suffer- 
ing benign neglect, be kindled and he 
be released, Enacted law is guilty of in- 
` action, because its obscure presence Dn 
the statute book escapes the vigilance of 
the Bar. Where even the! court. ignores 
what is vital to the littleiman the gua- 
rantee of sentencing legality becomes a 
casualty, This case is an instance in 
point. 


3. Now the brief story which erli« 
_vens the ‘sentencing’ submissions, Fcur 
vilfagers of rural Punjab, of whom the 
appellant is one, set upon Arjan Singh, 
a small official, while on his way beck 
home. The sound and fury of the attack 
with sticks brought out ‘the ill-starred, 
innocent Srimati Rakhi, Arjan . Singh’s 
brother’s wife. Her daughter too came 
to the spot attracted by the fracas, Ar,an 
Singh received blows, being the angry 
target of the assailants, But poor Rakhi, 
who came in accidentally,; was hit on ~he 
head with a takua by Jagir Singh, cme 
of the accused, She eventually died; end 
her daughter and Arjan Singh were hart 
- by. the beating. | 


4, Four persons were tharged by -he 
- police with offences under Ss. 302, 324 
and 323 IP.C: including construct.ve 
liability under S, 34. Two of them ware 
acquitted by the trial court and «he 
other two were convicted but appea.ed 
_ to the High Court. The man who dealt 
the fatal cut was Jagir- Singh. His cen- 
viction under S. 302 LP.C. and award of 





life imprisonment by the! Sessions Court 


was converted into one ! under $S, 20 
Part I, LP.C; witha consequential ze- 
- duction of sentence to seven years’ rigor- 
ous imprisonment. His conviction on œr- 
_ tain other counts was maintained but 
we are not concerned with him at all, 
since’ the appellant in this Court is the 
‘other accused Dilbag Singh, His role 
was lesser and related to: causing simple 
` injury to Arjan. Singh, for which. he Aue 
sentenced to rigorous imprisonment . 


| 


State- of Punjab. K. iya D 


self-defeatingly 


. dismissed as below’ 
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one year and a. ‘fine of Rs. 200. He was 
held vicariously guilty under Ss, 324/34 


-LP.C, and awarded two years’ rigorous 


imprisonment ‘and a fine of Rs. 1,000. In- l 
addition he was convicted under S. 323 ` 


LP.C. for causing hurt to the daughter ` 


of the deceased and on this count punish- 
ed with R.I., fer one veer together with 
a fine of Rs. 200. 


5. Having. declined iee. on the ques- 
tion of guilt, we confine our attention to 
the contentions on the sentence. We pro- - 
ceed on the footing of the facts found. 
and ask ourselves whether any basic 
flaw in sentencing technology affords 
appellate intervention and re-designing 
of reformatory treatment in the con- 
spectus of circumstances present in the 
case, 


6. The courts in our country consult 
the punitive tariffs prescribed .in the 
Penal Code, consult the. prison period 
awarded in practice for such offences’ and 
with marginal variations mechanise the 
process, Judged by that test, conviction 
under S. 324 LP.C, read with S. 34 plus’. 
substantive guilt under S, 323 LP.C. is 
visited with two years for the former 
and one year R. I. especially when .the,. 
incident has ended in death. But penal 
humanitarianism, strategies of non-insti- 
tutional rehabilitation and a complex of 
other considerations. in making an of- | 
fender a non-offender ‘have revolutioniz- 
ed the judicial repertory in re-socializ- 
ing the criminal. The seritence hearing 
for which the Criminal Procedure Code, 
1973 provides in S, 248 (2) and S;-235' (2) 
has hardly received the serious concern 
of the courts despite the International 
Probation Year and therapeutic accent 
in penological literature. ‘If the criminal 
law as a whole is the Cinderella of. juris- 
prudence, then the law of sentencing is 
Cinderella’s illegitimate baby’. Pre-sen- 
tence investigation reports, bestowal of > 
intelligent care  on.the choice between 


institutional and non-institutional dispo- ` 


sition and habitual neglect of new ave- ` 


nues open to the court have constrained <, `: 


us to grant leave in the case so that 
guidelines may be laid down and proba- 
tion and community-oriented “methods 


lying in the legal limbs may be re-acti- | 


vated. Our prisons are over-crowded, 
our prisoners are subjected to. iatroge- 
nic incarceration, our penal drills are 
callous to correctional 
measures and our jail budges bulge with- 
out - countervailing community benefits 
because the Bench and the Bar have 
judicial visibility’ 
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such patterns as probation, conditional 
release. The time has come far courts. to 
. abandon the Monroe Doctrine towards 

.penology and concern. itself with inno- 
. 'Vative sentences, 


. - 7. But this involves careful study of 

the convict and his potentiality for re- 
form, not guess-work nor insensitive 
assessments, Therefore, we directed, 
right at the start, the Chief Probation 
Officer, Punjab, to make a report to this 
_ Court “as to the social circumstances and 


other relevant factors bearing on the 
consideration of eligibility of the peti- 
tioner to probation.” That report has 


been received and its contents indicate 
competent advertence to pertinent cri- 
teria which we may briefly sum up. 


8. The appellant is 32 years old. His 
behavioral attitude is stated to be ‘obe~ 
‘dient and law-respecting in nature’, The 
officer goes on to state that the prisoner’s 
character is fairly good, that he is up- 
right, alert and interested in rural games. 
Of course, he seems to be wrestler of the 
locality which is good -if it is practised 
as a game but dangerous if he exercises 
his muscles on other people’s flesh. More 
importantly are the social influences 
that bear upon restraint and good beha- 
viour. He is a petty farmer who left 
school in his teens, has ten acres of land 
belonging to the joint family of himself 
and five brothers and the mother, Being 
a cultivator and living in the joint fa- 
mily circumstances the officer finds _ no 
adverse remark against him in the loca- 
lity, On the other hand, the report re- 
fers to his great respect for the former 
Sarpanch of the village, His family: cir- 
cumstances evoke commiseration be- 
cause his father is dead having been 


murdered in 1960. His mother is alive- 


and has to be maintained by himself and 
his two brothers who are truck drivers 
and the third a jawan. He has his own 
“nuclear family to maintain with a young 
wife and four children. A pitiable fac- 
tor is that.his elder daughter is paralytic 
from birth. His social position shows 
that he belongs to a lower middle class 
_ family, lives by agriculture, loves his 
‘mother and brothers and has earned the 
goodwill of his neighbours who think 
that the occurrence was induced by an 
irritating land issue and temporary in- 
toxication, A sense of remorse has over- 
come him according to the Probation 
Officer who says that he is a first offen- 
der and not a recidivist. It is a painful 
fact, as noted in the report that- this 
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criminal case has cost him a tidy sum, 
loss of prestige and even family separa- 
tion. 

$. In the unrefined English of the 
Probation Officer we may summarise his 
assessment of the offender: 

“It was met of an accident as offender- 
client Dilbagh Singh seems to be law 
abiding and God fearing, His one weak- 
ness is wine and that is the route cause 
of the present deviation, otherwise on 
the whole offender’s behaviour is normal 
and -adjustable. The offender is in cur- 
able stage as crime has not gone deep 
into him. He can be adjustable amicably 
within his normal and natural environ- 
mental factors, The client can easily be 
reformed as he is neither professional 
criminal nor exhibits any - tendency to 
future deviation.” 


The social milieu, the domestic respon- 
sibilities, the respect for the former Sar- 
panch he shows, the general goodwill he 
commands are plus points. The tragic 
fact of his father’s murder and the run- 
ning misfortune of his young daughter’s 
paralysed limbs are sour facets of his 
life. The circumscance that he is gain- 
fully employed as agriculturist and his 
brothers, though in diverse occupations, 
remain joint family members, are hope- 
ful factors, The aggressive episode which 
led to his conviction was induced by the 
company of his cousin who serves a 
seven-year sentenze and the inebriation 
due to drinking habit, This simple ` vil- 
lager responsible and gentle, sad and 
burdened, repentent and drained of his 
little wealth by the criminal case, has a 
long way to go in life being in his early 
thirtys, The drink vice was the minus 
point. Many a peazeable person, on slight 
irritation, suffers bellicose switch-over 
under alcoholic consumption. 

1G. How does judicial discretion ope- 
rate in this skew of circumstances? To 
jail him.is mechanical farewell to the 
finer sentencing sensitivity of the judge 
of salvaging a redeemable man by. non- 
institutionalised treatment. The human 
consequences of the confinement process — 
here will be no good to society and 
much injury to the miserable family and, 
above all, hardening a young man into 
bad behaviour, with prestige punctured, 
family injured, and society ill-served. 
Nor was the crime such, so far as _ his 
part was involved, as to deserve long 
deterrent incarceration. Our prison sys- 
tem, until humare and purposeful re- 
forms pervades, surely injures, never 
improves, Prison justice has promises to 


~ 


| 
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keep, and ethological changes geared to 
curative goals 
dress and bed, refusal of frequent parole 
and insistence of mechanical chores, 
bonded labour, nocturnal : ' tensions, 
no scheme to reform’ and many tradi~ 
tions to repress — such is the zoological 
institutional realism and rehabilitative 
bankruptcy which inflict! social and fi~ 
nancial costs upon the State.1 It is wast- 
ed sadism to lug this man into counters 
productive imprisonment for one year. 

11, Long years ago, Franklin D. 
Roosevelt, in a forward- loking speech 
on John Day, said:— 

“If the criminal’s past. history gives 
good reason to believe that he is not of 
the naturally criminal type, that he is 
capable of real reform and of becoming 
a useful citizen, there is no doubt that 
probation, viewed from the selfish stand- 
point of protection to society alone, is 
the most efficient method that we have. 
And yet it is the least understood, the 
least developed, the least appreciated of 
all our efforts to rid society of the cri- 
minal,”2 j 


12. The appellant has, served a sub- 
stantial part of his sentence in jail be- 
cause of judicial innocence of the nor- 
mae in the area of non-institutional dis- 
position. It is easy to imprison, hard to 
individualise punishment, Sentencing 
legality is, violated when the judge 
shirks. And the bar is often alien to 
correctional alternatives and concentrates 
its ammunition on culpability and ex- 
tenuatory scaling down | of imprison- 
ment. 


13. The observations of the United 
States Supreme Court in Williams v. 
New York ((1949) 337 US 241 at p. 249} 
lay the right stress on prespenensa re- 
ports: 


‘have been given a high value by con= 
scientious judges who want to sentence 
persons on the best available information 
‘rather than on guess-work and inade- 
quate information. To deprive sentenc= 
ing judges of this kind of informa- 
tion would undermine modern penologi-= 
cal procedural policies that have been 
cautiously adopted throughout the na- 
tion after careful consideration and ex- 
perimentation.” "E 


1, Report by K. F, Rustamji, Member, 
National Police Commission on the 
deplorable conditions ih Indian Jails. 
“Sentencing and Probation’ — Na- 
tional College of the State. Judiciary, 
Reno, Nevada, p, 337. 
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are still alien — from . 


and, 
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Judge F. Ryan Duffy has written: 

“If the judge has before him.a com- 
plete’ and accurate presentence investi- . 
gation report which sets forth the condi- 
tions, circumstances, background, 
surroundings of the defendant, and the 
circumstances underlying the offence - 
which has been committed, the judge 
can then impose sentence with greater 
assurance that he has adopted the pro- 
per course) He can do so with much 
greater peace of mind.”3 


14. The purpose of S, 360 of the Code - 
is precisely this; the goal of S, 235 (2) 
is just this. And yet, the exacting art is 
more honoured in the breach than in 
the observance (if we may wrongly use 
a Shakespearean passage to drive home 
our point). We stress the legal position 
so that subordinate courts may not treat 
conviction as the terminal point but the: - 
end of one chapter. We are mindful’ of 
the complexity and remove the impres- 
sion that easy resort to S. 360 is right. 
No; it is wrong, Two quotes set the re- 
cord straight. 


“Imprisonment is the appropriate sen- 
tence when the offender must be isolat- 
ed from the community in order to pro- 
tect society or if he can learn to readjust 
his attitudes and patterns of behaviour 
only in 2 closely controlled environ- 
ment”.4 


_ ‘The consequences of a sentence are 
_of the highest order. If too short or of 
the wrong type, it can deprive the law 
of its effectiveness and result in the pre- . 
mature release of a dangerous criminal. 
If too severe or improperly. conceived, 
it can reinforce the criminal tendencies 
of the defendant and lead to a new of~ 
fence by one who otherwise might not 
have offended so seriously again, 


The decision which is presented at sen- 
tencing is also enormously complex. _ It 
properly is concerned, and often pre- 

~dominantly, with the future which. -can 
be predicted for the particular offender. 
But any single-valued approach to sen- - 
tencing is misdirected, A sentence which 
is not in some fashion. limited in accord- 
ance with the particular offence can lead 
to a system of incomparable brutality. 
Per contra, a sentence or pattern of sen- 
tence which fails to take due account of 
the gravity of the offence’ can seriously 
undermine respect for law."5 


3. “Sentence and Probation”, 
” 363. 

4. Sentencing & Probation P. 342, 
5. Ibid p. 336. 





pp. 362, 


and. 
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15. In this case, after perusal of the 
report of the Probation Officer, counsel 
for the State, Sri Hardev. Singh, with 


. _ |fair candour and shared correctness, con- 


sented to a release of the prisoner under 
S. 360. We agree. But one fact needs 
emphasis. The close nexus between vio- 
lence and alcohol is a call to the State 
in .every criminal investigation to iden=- 
tify the role of alcohol in the commis- 
sion of the offence and in every prisoner's 
.treatment to provide for 
therapy. To fail here is vicarious guilt 
of the State to Society, 


16. We direct release of the appel- 
lant forthwith. He will enter into a bond 
before the trial Court together with Shri 
Dilbag Singh s/o Babu Singh as surety 
in the amount of Rs. 1,000 within two 
. [weeks of his release to keep peace, be 

-|of good behaviour to. abjure alcohol and 
- [not to. commit offence for a period of 
` |three years, The appeal is allowed with 
this direction which is the Q.E.D. of sen- 
tencing justice. ; ; 
Appeal allowed. 





AIR 1979 SUPREME COURT 684 
(From: Allahabad)* 
JASWANT SINGH, R. S. PATHAK AND 

A. P. SEN, JJ. 
State of Uttar Pradesh, Appellant vo 
Bhoop Singh Verma, Respondent. 
Civil Appeal No. 252 of 1969, D/- 24-1- 
1979. . 


Constitution of India, Art. 311 (2) —' 


Order terminating services of temporary 
servant — Order held was not by way 
of punishment — Art. 311 (2) not at- 
tracted — Civil Appeal No, 254 of 1965, 
D/- 19-8-1966 (All), Reversed, 


The respondent was appointed as, 4 
Sub-Inspector of Police in a temporary 
post in 1955. He was discharged from 


service on July 13, 1957. A writ petition ` 


filed by him in the Allahabad High 
Court was allowed on August 4, 1959, 
and accordingly on December 15, 1959 
he was reinstated in service. Thereafter 
on January 21, 1960 his services were 
terminated by the Deputy Inspector 
General of Police, Agra Range, Agra. 
The Deputy Inspector General of Police 
made the order terminating his services 


*(Civil Appeal No. 254 of 1965, D/- 19-8 
1966 (Al}).) 
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anti-alcoholic 


A.L R. 


on the ground tkat they were no longer 
required, ‘The services were terminated 
on payment of one month’s salary in 
lieu of notice under the general rules 
for termination of service of temporary 
government servants. The respondent 
instituted a suit for a declaration that 
the order dated January 21, 1960 was 
illegal and void: 


Held that in the first place the order 
terminating the respondent’s services had 
not been made by way of punishment, 
but was an order of termination simpli- 
citer passed in accordance with the rules 
applicable to temporary government ser- 
vants. In the second place, if the order 
was attributed to the complaint against 
the respondent concerning his conduct 
relating to one Phoolmati it was open to 
the Deputy Inspector General of Police 
to take the circumstances of the case 
into account for the purpose of consider- 
ing the suitability of the respondent for 
continuing in service, There was nothing 
to prevent the Deputy Inspector General 
from deciding that instead of instituting 
disciplinary -proceedings against the 
government servant he should consider 
whether the gov2rnment servant was 
suitable for retention in service. If the 
order of termination of service be con- 
sidered as made in the light of the alle- 
gations against the respondent concern- 
ing the woman, the conduct of the res- 
pondent constituted a motive merely for 
making the order and was not the foun- 
dation of that order. That it was not in- 
tended to take punitive action against 
the respondent for his misbehaviour with 
Smt. Phoolmati was evident from the 
circumstances that thereafter the res- 
pondent was allowed an increment to 
his salary and was regarded as in ser- 
vice for all purpcses. Hence Art, 311 (2) 
was not attracted, Civil Appeal No. 254 
of 1965, D/- 19-8-1966 (All), Reversed. 
Case law discussed, (Paras 6, 7) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 311 MN. 23. 


Cases Referred: Chronological Paras 
AIR 1976 SC 2547: (1977) 1 SCR 462: 
1976 Lab IC 1647 7 


AIR 1974 SC 1317: (1974) 3 SCR 754: 


1974 Lab IC 858 ij 
AIR 1971 SC 1011: (1971) 2 SCR 191: 
1971 Lab IC. 724 7 
(1969) 3 SCC 603 7 
AIR 1968 SC 1089: (1968) 3 SCR 234: 
1968 Lab IC 1286 - 1 
AIR 1964 SC 449. l 1 
AIR 1964 SC 1854: (1964) 5 SCR 190. 7 


1979 


AIR 1963 SC 531: 
AIR 1960 SC 689 


Mr, G. N, Dikshit, Sr. Advouie (ar. 


M. V. Goswami, Advocate with him), for . 


Appellant; Mr, S. C. Manchanda, Sr. ad- 


vocate (Mr. S. C. Patel and Trilok Siagh ` 


Arora, Advocates with him}, for Reson- 
dent, 


PATHAK, J:— This appeal by spæial 
leave is directed against the judgment 


and order of the Allahabad High Ceurt ' 


dated August 19, 1968 dismissing a se- 
cond appeal arising out of a suit for de- 
claration. 


2. The respondent was appointed as 
a Sub-Inspector of Police in a tempoxary 
post in 1955. He was discharged fom 
service on July 13, 1957. A writ peticion 
filed by him in the Allahabad Figh 
Court was allowed on August 4, 159, 
and accordingly on December 15, 959 
he was reinstated in service, Therea-zter, 
on January 21, 1960 his services were 
terminated by the Deputy Inspetor 
General of Police, Agra Range, Agra 


3. On March 13, 1963 the respondent 
instituted a suit for a declaration hat 
the order dated January 21, 1960 -was 
illegal and void and that. he contirued 
as Sub-Inspector of Police in the Uttar 
Pradesh Police Service, It was all:ged 
that on a false complaint. made agenist 
him in respect of.the custody and de- 
tention of one Smt. Phoolmati, an en- 
quiry had been made in consequenc: of 
which the appellant (sic) had been erbi- 
trarily and illegally discharged irom 
service on July 13, 1957. It was plezded 
that although he was reinstated on the 
success of his writ: petition in the High 
Court, his services were terminatec a 
mere five weeks later 
ground had arisen since for doing so. 
It was asserted that the order of Jinu- 
ary 21, 1960 was’ passed as a simple 
order of termination in order to avcid a 
departmental enquiry under Section 7 of 


the Police Act, which enquiry if held. 


would have enabled him to expose the 
falsity of the allegations levelled against 
him. The suit was contested by the ap- 
pellant, who maintained that the termi- 
nation of the respondent’s services was 
not by way of punishment nor mot-vat- 
ed by malice, and that it was a simple 
termination of the services of a tempo- 
rary government servant on the ground 
that they were no longer required by the 
State. The suit was decreed by the 
learned Munsif, Etah and the decree 


State of U. P. v. Bhoop Singh (Pathak. J.) ~ 
(1963) 3 SCR 716 r 


although no 


 [Prs, 1-5] S.C. 685 


was affirmed in appeal and second ap- 
peal, The High Court, in second appeal, 
took. the view that where an enquiry ` 
was instituted by a supericr authority 


into a misconduct alleged against a gov- - 
ernment servant, the resulting termina- .~ - 
tion of service was by way of: punish- - 


ment because it attached a stigma or 
amounted to a reflection on the compe- 
tence of the government servant and af- 
fected his future career. The High Court 
held that the findings recorded during 
the enquiry on the original complaint. 
against the respondent were responsible 
for the order terminating the respon- 
dent’s services, and it affirmed that the 
order was vitiated by mala fides. 


4. Attacking the findings of the High 
Court; learned counsel for the appellant 


‘contends that in the first place the order 


terminating the respondent’s services 
had not been made by way of punish- 


ment, but was an order of termination ~- 


simpliciter passed in accordance with’ 
the rules applicable to temporary gov- 
ernment . servants. In the second . place, 
it is said, if the order is attributed to 
the complaint against the respondent 
concerning his conduct relating to Smt. 
Phoolmati it was open to the Deputy 
Inspector General of Police to take the 
circumstances of the case inte account 
for the purpose of considering the suit- 
ability of the respondent for continuing 
in service, Learned counsel for the res- 
pondent points out that an enquiry had 
been originally instituted against the 
respondent which had resulted in an 
order terminating his services and, he 
urges, after the order of the High Court 
quashing his discharge on the ground of 
violation of Article 311 (2) of the Con- 
stitution it was obligatory on the supe- 
rior authority, in case it proposed to ter- 
minate the respondent’s services, to in- 
stitute a proper and complete depart- 
mental enquiry, providing an opportunity 
to the respondent to lead evidence and 


be heard in his defence, and only there- . 


after could it make an order apenas the 
regponaeni; : 


5. We are of the opinion -that the . 
appellant is right on both counts. Con- 


- sidered as an order made without refer-- 


ence to the earlier proceeding against. 
the respondent, the impugned order can- 
not be regarded as one of punishment. 
After the original order of discharge was 
quashed by the High Court, the res- 
pondent was reinstated in service. He 
was even allowed an increment to his - 
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salary, The Deputy Inspector General 
of Police made the impugned order sub- 
sequently terminating his services on the 
ground that they were no longer re- 
quired. The services were terminated on 
payment of one month's salary in lieu 
of notice under the “general rules for 
termination of service of temporary gov~ 
ernment servants”, The Deputy Inspec- 
tor General of Police was examined as 
a witness in the suit and throughout he 
maintained that he terminated the res- 
pondent’s services because they were 
not required any more and that in mak- 
ing the order he did not intend to punish 
the respondent, The evidence also dis- 
closes that no personal motive had in- 
fluenced the order, It was open to the 
superior authority to terminate the res- 
pondent’s services on the ground on 
which it did so. 


. 6. Assuming, however, that the im« 
pugned order was made in the back- 
‘ground of the allegations against the 
‘respondent concerning his behaviour 
with Smt. Phoolmati, we see no reason 
in law why a departmental enquiry 
should be necessary before the respon- 
dent’s services could be terminated. It 
appears from the material before us 
that it was merely a preliminary en~ 
quiry which was made by the Superin- 
tendent of Police into the allegations 
made against the respondent’s conduct 
concerning the woman, No departmental 
enquiry by way of disciplinary proceed~ 
ings was instituted, no charge was fram- 
ed, and the formal procedure charac 
terising a disciplinary proceeding was 
never adopted. 


7. The Deputy Inspector General of 
Police passed the original order dated 
July 13, 1957 discharging the respondent 
from the police force on the ground that 
he had behaved in a reprehensible man~- 
ner, was not likely to make a useful 
police officer and was unfit for. further 
‘retention in a disciplined force, The ori- 


ginal order plainly attached a stigma to - 


she respondent’s record of service, and 
zt is because of the specific grounds set 
forth in the termination order 
. that the High Court considered the 
respondent entitled to the benefit of 
Article 311 (2) of the Constitution, and 
quashed the order. Now the order hav- 
ing been quashed, the position reverts 
tf what it was when the Deputy In- 
epector General of Police received the 
report of the Superintendent of Police 
an the preliminary enquiry made by 
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‘to all the facts and 


ALB. | 


him, There was nothing to prevent the 
Deputy Inspector General from deciding 
that instead of -nstituting disciplinary 
proceedings against the government ser- 
vant he should consider whether the 
government servant was suitable for 
retention in service, The case law on 
the point has been considered elaborate- 
ly by one of us (Jaswant Singh, J.) in 
State of U, P. v. Ram Chandra Trivedi, 
(1977) 1 SCR 462: (AIR 1976 SC 2547) 
and reference has been made in this 
behalf to Champaklal v. Union of India, 
(1964) 5 SCR 190: (AIR 1965 SC 1854), 
Jagdish Mitter v. Union of India, AIR 
1964 SC 449 and State of Punjab v. Sukh 
Raj Bahadur, (1968) 3 SCR 284: (AIR 
1968 SC 1089). It is apparent from ' the 
facts of this case that if the impugned 
order be considered as made in the light 
of the allegations against the respon- 
dent concerning the woman, the conduct 
of the respondent constituted a motive 
merely for makir.g the order and was 
not the foundation of that order. In this 
connection what has been stated by this 
Court in Union of India v, R. S. Dhaba, 
(1969) 3 SCC 603, State of Bihar v. 
Shiva Bhikshuk Mishra, (1971) 2 SCR 
191: (AIR 1971 SC 1011) and R. S. Sial 
v. State of U. P. (1974) 3 SCR 754: 
(AIR 1974 SC 1217) appears relevant, 
That it was not intended to take punitive 
action against the respondent for his mis~ 
behaviour with Smt, Phoolmati is evi- 
dent from the circumstance that there- 
after the respondent was allowed an in~ 
crement to his salary and was regarded 
as in service for al] purposes. The High 
Court, it seems to us, did not have regard 
circumstances of 
the case, and appears to have assumed 
that the respondent’s services were ter- 
minated as a measure of punishment, 
The High Court relied on State of Bihar 
v. Gopi Kishore Prasad, AIR 1960 SC 689 
and Madan Gopal v. State of Punjab, 
(1963) 3 SCR 716: (AIR 1963. SC 531) 
Both cases are distinguishable. In the 
former, the government servant was dis~ 
charged from service because he was 
found to be corrupt and the order ter- 
minating his services branded him a dis- 
honest and incompetent officer. In the 
latter, the government servant had been 
served with a charge-sheet that he had 
demanded and rezeived illegal gratifica» 
tion and the Court found that the pro- 
ceeding, conesquer.t to which the termis 
nation order was made, was intended for 
the purpose of taking punitive action, 


1979 Fazalbhoy Currimbhoy. v. 


‘8. We are satisfied that the conside- 
rations which prevailed with the “High 
Court in reaching its findings on the. a9- 
plication of Article 311 (2)- of the Con- 
stitution and the bona fides of the supe- 
rior authority in making the impugn2d 
order are not warranted in law and mM 
the material before us. l 
9%. Accordingly, the appeal is allow- 
ed, the judgment: and decree of the Hizh 
Court dated January 21, 1960 are set 
aside and the respondent’s suit is d~ 
missed, but in the circumstances witi- 

out any order as to costs, 
Appeal allowed, 





AIR 1979 SUPREME COURT 687 
(From: ILR (1968) Bom 902) 


S. MURTAZA FAZAL ALI, JASWANT 
SINGH AND R. S. PATHAK, JJ. 


Sir Fazalbhoy Currimbhoy etc., Ap- 
pellants v. The Official Trustee of Maka~ 
rashtra and others, etc., Respondents, 


Civil Appeals Nos, 722, 1016 and 1221 
of 1967, D/- 12-12-1978. 


. (A) Sir Currimbhoy Ebrahim Baronet- 
cy (Repealing and Distribution of Trust 
Properties) Act (9 of 1960), S. 7 — Sir 
Currimbhoy Ebrahim Baronetcy Act 
(1913), S. 8 — Migration of Baronet to 
Pakistan — Declaration of his property 
as evacuee — Effect. (Administration of 
Evacuee Property Act (31 of 1950), S. 7); 
(Constitution of India, Art. 254; Sch. 7, 
` List I, Entries 27 and 41), ILR (1968) 
Bom 902, Reversed. 


By virtue ofthe 1913 Act considerable 
properties belonging to Sir Currimbhoy 
Ebrahim were settled upon. trusts aad 
for purposes declared in the Act. By 
virtue of S, 8 of the Baronetcy Act, me 
residue of the income from the proper- 
ties settled under trust, after payment 
to the credit of a Sinking Fund and a 
Repairs Fund, and payment of rates, 
taxes and cost of ordinary repairs in 
respect of buildings comprising the trust 
properties was to be paid to the First 
Baronet ‘and the heir male of his body 
who would for the time being have suc 
ceeded to the title of Baronet. The sue- 
cessive Baronets were also entitled in 
the circumstances mentioned in S, 10 to 
the use and benefit of additional her2-. 
ditaments vesting in: the Corporaticn. 
S. 27 provided for the vesting of tie 
trust properties and funds “upon failure 
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and in default of heirs male of the body 
of the last Baronet”, The First Baronet, 
Sir. Currimbhoy Ebrahim, died on May 
29, 1924 leaving behind a ‘Will dated 


-October 22, 1916 in respect of certain 


other properties. His eldest son, Moha~ 
medbhoy, assumed the’ title and became 
the Second Baronet: Mohamedbhoy died 
on March 31, 1928. He was succeeded by 
his son, Hussainbhoy, who became the 
Third Baronet. The Third Baronet mig~ 
rated to Pakistan some time between 
1947 and September, 1949, On September _ 
29, 1949 he was declared an evacuee un- 
der the Bombay Evacuee (Administra- 
tion of Property) Act, 1949, and certain 
properties belonging to him were declar- 
ed vested in the Custodian of Evacuee 
Property by an order of that date. After 
the death of third Baronet his son be- 
came the fourth Baronet. On his migra- . 
tion to Pakistan his beneficial interest in ' 
the trust properties was declared. eva-. 
cuee property vesting in custodian. . 

Meanwhile the Repealing Act of 1959 
was passed by the Bombay Legislature. 
An official trustee was appointed for the 
distribution of the trust properties to 
the rightful claimants. He applied to the 
Bombay High Court under S. 7 (2) of 
the Repealing Act for orders and direc- 
tion as regards ‘the distribution of trust 
properties amongst the claimants: 


Held, that the property vested in the 
custodian by virtue of S. 7 (4) -of the 
Repealing Act, {Para 17) 


_ An analysis of S, 7 (4) of the Repeal- 
ing Act shows that it applies where (a) 
a person is entitled to the trust proper- 
ties or any part thereof; (b) such person 
has been or is declared as an evacuee ` 
within the meaning of the Administra- 
tion of Evacuee Property Act, 1950 and 
(c) his right, title and interest in the 
trust properties has been or is declared 
to be evacuee property under the Ad- 
ministration of Evacuee Property Act, 
1950, If the three conditions are satis- 
fied, the Official Trustee is required’ to. 


transfer and vest in the Custodian the’ - i 


trust properties, or so much thereof as 
is found to be evacuee property, And 
the law relating to evacuee property, the 
sub-section says, shall apply to 
right, title and interest in the trust pro. 
perties as they apply to any other eva~ 
cuee property under that law, When 
the sub-section speaks of “any person 
entitled to the trust properties” it refers. 
to the person found entitled to the trust 
properties by the Official Trustee under - 
sub-sec,:- (1) of S, 7. or- by the - High. 


such. . 


~ 


. to say, his beneficial interest 
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Court under sub-sec, (2) of that section. 
In the instant case, the Fourth Baronet 
has been found to be entitled to the 
trust properties. The expression “trust 
properties” used in the Repealing Act 
has been defined by cl, (d) of S. 2 of 
that Act to mean all the trust properties 
and funds settled- and created under 
the Baronetcy Act, The second condition 
is also satisfied because the Fourth 
Baronet was declared an , evacuee on 
June 10, 1952 under the Administration 
of Evacuee Property Act, 1950. The 


` Third condition is similarly fulfilled. The 


right, title and interest of the Fourth 
Baronet in the trust properties, that is 
therein, 


` was declared to be evacuee property on 


June 16, 1952 under the Administration 
of Evacuee Property Act, 1950, All the 


` three conditions being satisfied, sub-sec~ 
` tion. (4) takes effect and - the 


direction 


. contained: in it must be carried out. The 


'. official trustee is required to 


transfer 

and vest in the Custodian the trust pro~ 

perties found to be evacuee property. 
(Para 15) 


S. 7 (4) of the Repealing Act can be 
attributed to the legislative power of 
the State’ Legislature in respect of Sch. 
VII, List II, Entry 41. Entry 27 of that 
list is also relevant, Further, the Re- 
pealing Act received the assent of the 
President. In case of any repugnancy 
between the Repealing Act and the Ad- 
ministration of Evacuee Property Act, 
1950, the former. will prevail by reason 
of Article 254 (2) of the Constitution, 
However, the sub-section is not repug~ 
nant to any provision of the Administra- 
tion of Evacuee Property Act for, it is 
in the nature of additional legislation 
on the subject, ILR (1968) Bom 902, Re- 
versed. (Para 17) 


(B) Trusts Act (2 of 1882), S. 83 —~ 
Resulting trust — When arises. 

S. 83 incorporates in codified form thé 
concept of what is known as a resulting 
trust: On the terms of S. 83 a resulting 
-trust can arise only “in the absence of 
-a direction to the contrary”. (Para 12) 

Anno: AIR. Manual (rd Edn.) Trusts 
Act, S. 8 NLL. 

Cases Referred: Chronological Paras 
(1836) 48 ER 222, Cook v. Hutchinson 12 


Mr. K. D. Mehta and D. N. Mishra, 
Advocates, for Appellant in C. A. No, 
722 of 1967; Mr. S. T. Desai, Sr. Advo- 
cate (Mr, R, B. Datar and Girish Chan- 
dra, Advocates with him) (for Nos, 3 & 
65) in C. A, No, 722 of 1967; Mr. L N. 


v, Official. Trustee, Maharashtra ALR. 


Shroff and H. S. Parihar, Advocates (for 
No. 48) in C. A. No. 722 of 1967 and Mr. 
S. T. Desai, Sr. Advocate (Mr. Girish 
Chandra, Advocate with him) (for No. 63)- 
in C. A. No. 1221 of 1967, for Respon< 
dents; - Mr. S, T, Desai, Sr. Advocate (Mr. 
‘R. B. Datar, Advecate, with him), for 
Appellant and Respondent No, 40 in 
C. A, No. 1016 of 1967; Mr, I, N. Shroff 
and H, S. Parihar, Advocates, for Res- 
pondents Nos. 27-28 in C. A. No, 1016 of 
1967 and also for Appellant in C. A, Na 
1221 of 1967, 


PATHAK, J.:— These appeals, on cer- 
tificate granted by the High Court of 
Judicature at Bombay, are directed 
aganist the judgment and order dated 
August 9, 1966 passed by the High Court 
in its appellate jurisdiction against 
orders and directions issued by a learn« 
ed single Judge of the High Court, on 
a petition filed by the Official Trustee 
of Maharashtra in regrad to the proper- 
ties of the former Sir Currimbhoy Ebra- 
him Baronetcy Trust. 


2 On July 20, 1911, His Majesty King 
George V issued Letters Patent confer- 
ring the “dignity, ‘state and degree” of 
a Baronet of the United Kingdom of 
Great Britain and Ireland on Sir Cur- 
rimbhoy Ebrahim. of Bombay and the 
heirs male of his body lawfully begot« 
ten and to be begotten. In order to pro- 
vide for the upkeep and dignity of the 
Baronetcy, the then Governor General 
of India in Council enacted the Sir Cur- 


rimbhoy Ebrahim Baronetcy Act, 1913 
(hereinafter referred to simply as “the 
Baronetcy Act”) by virtue of which 


considerable properties belonging to Sir 
Currimbhoy Ebrahim were settled upon 
the trusts and for the purposes, declar- 
ed in the Act. The trust was created by 
statute at the instance of Sir Currimbhoy 
Ebrahim, The Trustees, who included 
the Baronet for the time being and 
three officials of the Government of 
Bombay designated by their office, were 
constituted as a Corporation with per- 
petual succession and a common seal for 
the purpose of executing the trusts, 
powers and purposes of the- Act. By vir- 
tue of Section 8 of the Baronetcy Act, 
the residue of the income from the pro- 
perties settled under trust, after pay- 
ment to- the credit of a Sinking Fund 
and a Repairs Fund, and payment of 
rates, taxes and cost of ordinary repairs - 
in respect of buildings comprising the 
trust properties was to be paid to the - 
First Baronet and the heir male of his 
body who would for the time being hava 
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succeeded to the title of Baronet. The 
successive Baronets were also: entilied 
_in the-circumstences mentioned in Sec- 
tion 1¢ to the use and. benefit of addi- 
tional hereditaments vesting in the Cor- 
poration. Sectior’ 27 provided for “he 
vesting of the trust properties and furds 
“upon failure ard’ jin. default of bars 
male of the body of the last Baronet’ 


3. The First Baronet, Sir Currimkzoy 
Ebrahim, died cn May 29, 1924 leang 
behind a Will dated October 22, 191 -in 
respect of, certain other properties, Sis 
eldest son,. Mohamedbhoy, assumed <he 
title and became the Second Barcret. 
Mohamedbhoy died on March 31, 1228. 
He was succeeded by his son, Hussen- 
bhoy, who became the Third Baronet 


4. The Third Baronet migrated to 
Pakistan some time between 1947 snd 
September, 1949. On September 29, 1949 
. he was declared an evacuee under <he 
Bombay Evacuees (Administration of 
Property) Act, 1949, and certain proper- 
ties belonging tc him were declared v=st- 
ed in the Custodian of Evacuee Property 
by an order of that date. On November 
15, 1949, a notification was issued urer 
sub-see, (1) of S. 7 of the Administre-on 


of Evacuee Properties Ordinance, 1:49 
notifying two further immoveable pvo- 
perties as well as the right, title snd 


interest of the Third Baronet in the Sir 
Currimbhoy Ebrahim Baronetcy ` Trust 
as evacuee property vesting in the as- 


todian of Evacuze Property. An appeal, 


by the Third Baronet against the or-l=rs 
dated September 29, 1949 and November 
15, 1949 was dismissed by the Custoc.an 
of Evacuee Property on ‘February 13, 
1950. : 


5. Two years later, on March 4, 1552, 
the Third Baronet died in Pakistan, He 
was succeeded by his son, Mohamedbovy, 
as the Fourth Baronet. It seems ilmat 
Mohamedbhoy was at the time resiċng 
in India, but shortly thereafter he lft 
for Pakistan. Or. June 10, 1952, ‘the 
Deputy Custodian of Evacuee Property 
made an order declaring the For-th 
Baronet an evacuee under the Adr-n- 
istration of Evacuee Property Act, 1550 
and directing that his beneficial interəst 
in the Sir Currimbhoy Ebrahim Baroret- 
cy Trust be notified as evacuee prope-y. 
Therefore, on June 16, 1952, a notifica- 
tion was issued under sub-sec, (3) of £. 7 
of the Administration, of Evacuee Po- 
perty Act, 1950. declaring ‘that the beme- 
ficial.-interest of the Fourth Baronet in 
the Sir .Currimbhoy -Ebrahim Baronetcy 
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Trust was evacuee property vesting in 
the Custodidn of Evacuee Property. The 


- Fourth Baronet preferred an appeal to 


the Custodian General. of Evacuee Pro- 
perty, Delhi, but the appeal was dis- 
missed on August 26, 1960 on the ground 
that it was barred by time. 

6. Meanwhile, the Fourth Baronet 
having migrated to Pakistan along with 
his son Zoolfikar Ali, the Bombay Legis- 
lature passed an Act titled the Sir Cur- 
rimbhoy Ebrahim Baronetcy (Repealing 
& Distribution of Trust Properties) Act, 
1959 (which we shall refer to as ‘the 
Repealing Act’), The Act, as its name 
shows, repealed the Baronetcy Act and, 
inter alia, revoked and extinguished ‘the 
trust, powers, provisions, declarations 
‘and purposes’ declared and expressed in 
that Act. It provided for the vesting of 
the properties and funds in the Official 
Trustee, Bombay for the purpose of dis- 
tributing them ‘amongst the persons’ 
rightfully entitled thereto according to 
law’. Acting under the Repealing Act, 
the Official Trustee called upon persons 
claiming interest in the ‘trust proper- 
ties’, an expression which includes the 
properties and funds settled and created 
under the Baronetcy Act, to submit their 
claims. As he found that the claims 
were contested and was unable to say 
which of them were justified, he applied 
to the Bombay High Court under sub- 
sec, (2) of S, 7 of the Repealing Act for 
orders and directions as regards the dis- 
tribution of the trust properties amongst 
the several claimants. The properties 
were valued at Rs, 30 lakhs for the pur- 


poses of court-fees. i 


7. The petition was entertained in 
the High Court under its general and 
inherent jurisdiction and was registered 
as Trust Petition No. 3 of 1962. It was 
disposed of by Tarkunde J, on Decem- 
ber 20, 1962, A contention raised by 
some of the claimants that the Repealing 
Act was ultra vires was rejected, AS. 
regards the claim of the Custodian of 
Evacuee Property, the learned Judge 
took the view that the beneficial interest 
of the Fourth Baronet, which had vest- 
ed in the Custodian, came to’ an end on 
the extinction of the trust and the Cus- 
todian was not entitled to the share of 
the Fourth Baronet in the trust proper- 
ties. He ordered, however, that so much 
of the net income of the trust proper- 
ties accruing.up to March 15, 1960, as 


chad remained unpaid be transferred to 


the Custodian. He rejected the claim to 
maintenance.. made by the Third.. Baro... 


net's widow, the Dowager Lady Amina 

_Currimbhoy. Ebrahim. On the material 
before him the learned single Judge held 
that the Repealing Act had the effect of 
giving rise to a resulting trust in favour 

~of the Settlor, the First. Baronet, ~ that 
the trust properties reverted to his estate 
as on ‘his. death on: May 22, 1924 and 
that they must be deemed to pass by in- 
heritance according to the Muslim per- 
sonal law as on an intestacy -occurring 
on the death of the First Baronet,. He 
observed that the residuary clause in 
the Will dated October 22, 1916 executed 
by the First Baronet did not cover, the 
trust properties. On those findings, he 
directed the Official Trustee to distribute 
the net trust properties’ amongst the 
several claimants according to the shares 
mentioned in an agreed statement sub= 
scribed to. by. the claimants, 


8. Against the order of Tarkunde, J. 
two appeals were filed in the High Court. 
Appeal No, 31 of 1963 was filed by the 
Dowager Lady Amina Currimbhoy Ebra- 
him, the Fourth Baronet, Sir Currim- 
bhoy Ebrahim, and’ his son,.Zoolfikar Ali 
Currimbhoy Ebrahim, ‘and ‘Appeal No. 34 
of 1963 was filed ‘by the Custodian of 
Evacuee Property. The appeals were 
heard by. a Division Bench of two learn- 
ed Judges, Kotval, C. J. and Mody, J. 
The Division Bench rejected the chal- 
lenge to the constitutional validity of 
the Repealing Act, but on the point whe- 
ther a resulting trust had come into ex- 
istence the learned Judges held that 
in view of the surrounding circumstan- 
ces, particularly the terms of the Will 
executed by the First Baronet on Octo- 
ber: 22, 1916, it must be -taken that a 
contrary intention had been manifested 
by the First Baronet that in the event 
of the failure of the trust, the trust 
properties should after his lifetime be 


held for the benefit of the Baronet for, 


the time being, Accordingly, the learn- 
ed Judges laid down-that the Fourth 
Baronet was entitled to the trust pro- 
perties absolutely in his own right. On 
the claim of the Dowager Lady Amina 
Currimbhoy Ebrahim, they pointed out 
that her son, the Fourth Baronet, had 
‘made a statement through counsel in 
court that he would pay the amount ‘to 
her out of the corpus received by him. 
Appeal No. 31 of 1963, was allowed in 
part. In regard to the appeal filed by the 
Custodian’ of Evacuee ` Property, the 
learned Judges rejected his claim to the 
corpus of the trust properties, holding 
him entitled to a sum of Rs. 1,334.06 
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only, representing the unpaid amount of 
the net income of ‘the trust properties 
up to March 14, 1960.. Appeal No. 34 of 
1963 ` was. dismissed, < 


9.° Three. appeals have been filed’ in 
this Court, Civil Appeal No. 722 of 1967 
has been filed by Sir Fazalbhoy Currim- 
bhoy, Civil Appeal No. 1016 of 1967 has 
been filed by ‘the’ Custodian of Evacuee 
Property arid Civil Appeal No. 1221 of 


. 1967 has been filed by Munira Fazal 


Chinoy and Mumtaz Mohomed Rahim- 
toola, daughters of the Third Baronet: 


10. The case of Sir Fazalbhoy Cur- 
rimbhoy, the appellant in Civil Appeal 
No. 722 of 1967 is that the effect of the 
Repealing Act on the trusts created by 
the Baronetcy Act is to revoke and ex- 
tinguish those trusts and to give rise to 
a resulting trust in favour of the estate 
of the First Baronet as on the date’ of 
his death, arid thet the estate would de- 
volve as on an intestacy under the Mus- 
lim personal law. -The case of. Munira 
Fazal Chinoy and Mumtaz: Mohomed 
Rahimtoola, the appellants in Civil -Ap- 
peal No. 1221 of 1367 is that no resulting 


` trust comes into existence consequent on 


the repeal becaus? a contrary intention 
must be presumed in the First Baronet 
that the trust prcperties should. go to 
the Fourth Baronet. It is also contended 
by those appellants that alternatively the 
trust must be deemed to have been ex- 
tinguished on the death of the Third 
Baronet and that the trust properties 
devolved on them, their mother ` the 
Dowager Lady Amina Currimbhoy .and 
the Fourt Baronet as the heirs of the 
Third Baronet. The case of the Custodian 
of Evacuee Property, the appellant in 
Civil Appeal No. 1016 of 1967 is that the 
trust properties would ordinarily have 
passed to the Fourth Baronet but . be- 
cause of sub-section (4) of S. 7 of the 
Repealing Act the Official Trustee is re- 
quired to transfer and vest the trust pro- 
perties: in the Custodian. : 


11. It is contended on behalf of Sir 
Fazalbhoy Currimbhoy that the trust 
having been created by the Baronetcy 
Trust Act,.a legislative statute, it must 
be regarded as a statutory trust, and 
thereafter, when the Baronetcy Act’ was 
repealed and‘ the trust was revoked and 
extinguished by che Repealing Act, an- 
other ‘legislative enactment, the neces- 
sary and only result was that the trust 
properties reverted to the estate of the 
Settlor, the First Baronet. Now, no 


_ doubt, the trust: was created by statute. 
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But: it was created at the instance of the 
‘First Baronet. It had tobe a trust in 
perpetuity in order that the upkeep - of 
the dignity and title of the Baronstcy 
should always be ensured. A trust 'such 
as this has been regarded: as. a private 
trust.* Indeed, throughout the trial be- 
fore the learned single Judge and dur- 
ing the hearing of the appeals > before 
the Division Bench of the High Court 
the case proceeded on the footing that 
the trust created by the Baronetcy Act 
was governed by. the law relating tc .a 
private trust. The parties proceeded as 
if the trust was a private trust created 
directly by the First Baronet himself, 
and it was assumed throughout that the 
repeal: by the legislature was a repeal 
effected by him. We must, therefore, nro- 
ceed in this case as if we are decling 
with a private trust. 

12. The contention on ‘behalf of Sir 
Fazalbhoy Currimbhoy that a resu-ting 
trust follows the revocation and exfinc- 
tion of the trust created by the Baronet- 
cy Act rests on the provisions of © 83 
of the Indian Trusts Act, Section 83 sro- 
vides:—- a6 

“83. Where a trust is incapable of be- 

ing executed, or where the trust is œm- 
pletely executed without exhausting the 
trust~property, the trustee, in the ab- 
sence of a direction to the contrary, must 
hold the trust-property, or so ‘ruch 
thereof as is unexhausted, for the bene- 
fit of the author of the trust or his lagal 
representative.” : 
The section incorporates in codified form 
the concept of what is known as a re- 
sulting trust. On the terms of Section 83, 
a resulting trust can arise only “in the 
absence of a direction to the contrary”. 
It is not disputed that if there is no- di- 
rection to the contrary the trust proper- 
ties must be held for the benefit of the 
estate of the First Baronet. Can an in- 
tention to the contrary be inferred? 
Scott on Trusts declaresf:— 


“Tf an owner of property transfer it 
inter vivos upon a trust which ails 
either at the outset or subsequently, and 
he has not indicated what  disposi-ion 
should be made of the property in the 
event of the failure of the trust, the 
trustee cannot retain it but will be cem- 
pelled in equity. to restore it to the zet- 
tlor, In such a case the trustee hclds 


* 34 Halsbury’s Laws of England, p. £32, 
para 768. 

f Scott on Trusts, 

"8 412, 
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the property upon a resulting trust for 
the settlor, Since the trustee ` was not 
intended to‘ have the beneficial interest, 
and since the beneficial interest was not 
otherwise disposed of, it reverts or re- 
sults to the settlor. On the failure of the 
trust. the court: will ‘put’ the parties in 
status quo by restoring the property to 
the settlor, But if the settlor properly 
manifested an intention that no” result- 
ing trust should arise in the event of the 
failure of the trust, it will not arise, but 
the property will be disposed of in ac- 
cordance with his intention, whether 
that intention is expressed in specific 
language or not. No resulting trust arises 
if it appears by evidence properly ad- 
missible that in the event of the failure 
of the trust the property should be 
transferred by the trustee to a third 
person, or held upon a different trust, or 
that it should be retained by the trus- 
tee free of- trust.” 


And further it is said: 


“The resulting trust is rebutted when 
it is shown that the settlor intended that 
in the. event of the failure of the trust 
the property should be held in trust for 
other purposes.” 


In Cook v, Hutchinson, (1836) 48 ER 222 


= p. 225 Lord Langdale, M, R. observ- 
ed: 


“Upon this deed a question is made, 
whether there is or is not a resulting 
trust to the grantor as to the surplus, 
with respect to which there is no decla- 
ration of. trust; and for the purpose of 
determining that question, it is neces- 
sary to look carefully to the language 
of the deed, and to the circumstances of 
the particular case. In general, where 
an estate or Fund is given in trust .for 
a particular purpose, the remainder, after 
that purpose is’ satisfied, will result to 
the grantor; but that resulting trust 
may be rebutted even by parol evidence, 
and certainly cannot take effect where a 
contrary intention, to be collected from 
the whole instrument, is indicated by 
the grantor. The distinctions applicable 
to, cases. of this kind are pointed out in 
the-case.of King v. Dinison (1 V & B 260) 
by Lord. Eldon, who adopts the princi- 
ples laid down by Lord Hardwicks in 
Hill v. The Bishop of London (1 Atk 618). 
The conclusion to which Lord Hardwicks 
comes is that the question whether, 
there is or is not a résulting trust must 
depend upon the intention of the gran- 
OT R 
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13. Now, it appears clearly from 
clause 2 of the Will dated October 22, 


1916 executed by the First Baronet that. 


a substantially large sum of Rs, 47,50,000 
was gifted by the First Baronet in equal 
shares to each of his sons excepting. the 


eldest son, Mohamedbhoy. The gift was 


made inter vivos in respect of the major 
sons and under the Will in. respect of 
the minor son, Ismail. Clause 18 of the 
Will, which constitutes the general resi- 
duary clause, discloses that the residua 
of the property was bequeathed by the 
First Baronet to all his sons, except 
Mohamedbhoy, Mohamedbhoy was ap- 
parently not included in those disposi» 
tions because he would succeed as Baro- 
net to the benefit of the trusts constitut~ 
ed under the Baronetcy Act. He was tha 
eldest son, and there is no reason to sup- 
pose that the First Baronet intended to 
exclude Mohamedbhoy from the benefit 
of his bounty. The First Baronet planned 
to provide for all his sons. Had he in- 
tended to exclude Mohamedbhoy for 
any reason, he would not have provid~ 
ed by clause 15 of the Will that each 
one of his sons, including Mohamedbhoy, 
would enjoy an equal share in the mer- 
cantile business in Bombay and Calcutta 
in India, Hongkong and Shanghai in 
China and at Kobe in Japan, The bene- 
fit of the trust created under the Baro- 
netcy Act, according to the terms of 
that enactment, were to devolve on the 
male heir of the body of the First Baro- 
net who took the name ‘Currimbhoy 
Ebrahim’, and when executing the Will 
the First Baronet had that benefit in 
mind for Mohamedbhoy as is apparent 
from clause 21 of the Will, wherein he 
declared:— 


“Lastly it is my special desire that 
my son Mohamedbhoy on succeeding ta 
the title of Baronet and every succeed- 
ing Baronet shall forthwith on such 
succession adopt the names of Currim~- 
bhoy Ebrahim and continue to do sa 
as long as he holds the title.” 


The First Baronet had the line of Moha- 
medbhoy in mind for supplying the line 
of future Baronets. He gave a special 
position to him, his eldest son. By clause 
% of the Will, he bequeathed to Moha- 
- medbhoy all the addresses, testimonials 
and caskets presented to him, sym- 
bols of the high status and dignity of 
‘the family, to be retained and passed 
down: as heirlooms, It is true that under 
Section 4 of the Baronetcy Act the pos- 
sibility could be. envisaged that in the 
- event of an existing. descendant. of 
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Mohamedbhoy not using the name ‘Cur~ 
rimbhoy Ebrahim’ the Baronetcy would 
pass to.a descendent of the next son of 
the First Baronet. But that envisions a 
very remote possibility. It is difficult to 
presume in reason that any male heir 
in the line of Mohamedbhoy would re- 
fuse to use the name ‘Currimbhoy Ebra- - 
him’ and deprive himself of the very 
real and substantial benefits of the Baro~ 
netcy. Therefore, the only- conclusion 
can be that the trust properties created 
under the Baroneicy Act were intended 
by the First Baronet to vest in Moha- 
medbhoy and his heirs. In that light, 
Section 27 of the Baronetcy Act assumes 
material importance in relation to ` the 
controversies before us. S, 27 reads:— 


“Upon failure and in default of heirs 
male of the body cf the said Sir Currim- 
bhoy Ebrahim to whom the same title 
of Baronet may descend the said Corpo- 
ration shall stand possessed of the said 
hereditaments and premises particularly 
described in the First Schedule here- 
under written and of any other heredita~ 
ments of a freehold tenure and of the 
funds which may then be vested in them 
by virtue and operation of this Act up- 
on trust for the keirs of the last Baro- 
net absolutely and shall also stand pos- 
sessed of the saië hereditaments and 
premises particularly described in the 
Second Schedule hereunder written of 
such of them as may be still vested in 
the said Corporation and any other 
hereditament of a leasehold tenure 
which may then be vested in the said 
Corporation by virtue of this Act upon 
trust for the heirs of the last Baronet 
for all the then residues of the terms 
granted by the lessees by which the same 
are demised.” 


Although S. 27 cen come into play only 
‘upon failure and in default of heirs 
male of the body of the said Sir Cur- 
rimbhoy Ebrahim’ — and that condition 
is absent in the present case — the pro- 
vision provides evidence, in the light of 
what has been said above, of the inten- 
tion of the First Baronet that the trust 
properties and funds should be confin- 
ed even ultimately to the line of Moha- 
medbhoy. They would go to the -heirs 
of the last Baronet, and not be distribut- 
ed among his own heirs. 


14. We are of opinion that upon the 
‘provisions of the Baronetcy. Act .and of 
the Will, a direction by the First Baro- 
net must be necessarily presumed that 
if ‘the trust created by the .. Baronetcy 
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Act fails or is revoked, the trust proper 
ties and funds must go to the last Baro- 
net. The Division Bench of the High 
Court has, found -that the Fourth Baro- 
net is entitled to the trust propert.es 
and funds, ‘and a resulting. trust does. not 
come into existence. For the reascns 
which have prevailed with us, we held 
that such a conclusion should ordinarily 
follow. However, the ultimate determi- 
nation must turn on the validity of. he 
claim made by the Custodian of Evacwee 
Property that by virtue of sub-sec, (4) 
of S. 7 of the Repealing Act the trust 
properties and funds to which the Fourth 
Baronet would’ be entitled: must vest in 
the Custodian. 


15. In understanding the import of 
sub-sec, (4) of S. 7 of the Repealing Act 
it is imperative to note that it is a part 
of the scheme embodied. in S. 7 provid- 
ing for the distribution of trust proper- 
ties by the Official Trustee to ‘the: per- 
sons rightfully entitled thereto’. It comes 
into play as a step in the proceedings 
taken for that purpose. It is considered 
for application when the Official Trus- 
tee under sub-sec., (1) or the High Court 
under sub-sec, (2) is determining ho 
are the persons entitled to the trust pro- 
perties on distribution. Sub-sec, (1) de- 
clares that if the claims received by -he 
Official Trustee ‘are justified and uncon- 
tested he must distribute the trust pro- 
perties in accordance with such claims. 
Sub-sec, (2) provides that if the Official 
Trustee is of the opinion that the claims 
are not justified, or if they are contest- 
ed, he may apply to the High Court for 
orders and directions as regards the dis- 
tribution of the trust properties amongst 
the several claimants, Sub-sec. (3) pro- 
vides’ that on obtaining such orders and 
directions, he must distribute the trust 
properties amongst the persons rightfully 
entitled thereto in accordance with the 
final decree or order passed in that be- 
half. Sub-sec, (4) declares:— 


“If any person entitled to the trust 
properties. or any part thereof, has been 
or is declared an evacuee within zhe 
meaning of the Administration of Eva- 
cuee Property Act, 1950, and if any right, 


title and interest of such person in zhe. 


trust properties. has been or is declared 
to be evacuee property under that Act, 
then the Official Trustee shall, subject 
. to any order or direction which the High 
Court. may make or. give, transfer and 
vest in the Custodian the trust proper- 


ties, or so much thereof as is found to. 


be evacuee property, and the -provisions 


where: 


. under the Administration of 
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of the law’ relating to evacuee property 
shall as far as may be apply to -such 
right, title’ and interest in the trust pro- : 


‘perties as they apply to any other eva- 


cuee property under that law.” - 
An. analysis of the. provisions 
sub-section is necessary. 


of this 
It applies 


(a) a person ‘is entitled to` the trust 


‘properties or any part thereof; 


(b) such person has been or is declar- 
ed as an evacuee within the meaning of 
the Administration of Evacuee Property 
Act, 1950 and. 

(c) his right, title and interest in the 
trust properties has been or is declared 
to be evacuee property under the Ad- 
ministration of Evacuee Property Act, 
1950. ` 


If the. three conditions are satisfied, the 
Official Trustee is required’ to transfer 
and vest in the Custodian the trust pro- 
perties, or so much thereof as is found 
to'be evacuee property, And the law re- 
lating to evacuee property, the sub-sec- 
tion says, shall apply to such right, title 
and interest in the trust properties as 
they apply to any other evacuee pro- 
perty under that law. When the sub- 
section speaks of ‘any person entitled to 
the trust properties’ it refers to the per- 
son found entitled to the trust’ proper- 
ties by the Official Trustee under sub- 
sec. (1) of S. 7 or by the High Court 
under sub-sec, (2) of that section. In the 
present case, the Fourth Baronet has 
been ‘found by us to be entitled to the 
trust properties. The expression ‘trust 
properties’ used in the Repealing Act has 
been defined by cl. (d) of S. 2 of that 
Act to mean all the trust properties and 
funds settled and created under the 
Baronetcy Act. The second condition isi 
also satisfied because the Fourth Baronet 
was declared an evacuee on June 10, 
1952 under the Administration of Eva- 
cuee Property Act, 1950. The third con- 
dition is similarly fulfilled, The right, 
title and interest of the Fourth Baronet 
in the trust properties, that is to say, his 
beneficial interest therein, was declared 
to be evacuee property on June 16, 1952 
Evacuee 
Property. Act 1950. All three conditions 
being “satisfied, sub-sec. (4) takes effect 
and the. direction contained in it must 
be carried out. The Official Trustee is 
required: to transfer and vest in . the 


Custodian. the. trust properties found | to 


be evacuee property. 
16. Now, the expression ‘evacuee HE 
perty’ has ‘not been defined.:in the- Re+ 
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pealing Act and, therefore, it must take 
its meaning from the definition in the 
Administration of Evacuee Property Act, 


1950. Clause (f) of S. 2 defines “evacuee 
property’ to mean ‘any property of an 
evacuee’. The definition does not require 
that for property to be evacuee property, 
there must be a declaration under the 
Administration of Evacuee Property Act 
that it is evacuee property, A perusal of 
the relevant provisions of the Admin- 
istration of Evacuee Property Act, 1950 
indicates that the Act contemplates the 
necessity of a declaration that property 
is an evacuee property in order that it 
should vest in the Custodian of Evacuee 
Property, Unless that declaration is made 
the evacuee property, even though it 
belongs to an evacuee, cannot vest in 
the Custodian. But there may be another 
law under which evacuee property may 
vest in the Custodian. Sub-sec. (4) con- 
stitutes that law, It provides for an- 
other kind of case where evacuee pro- 
perty may also vest in the Custodian. 
Sub-see. (4) of S. 7 of the Repealing Act, 
in essence, is a law in addition to the 
Administration of Evacuee Property Act, 
1950 for vesting evacuee property in the 
Custodian. The provision in sub-sec, (4) 
that the Official Trustee shall transfer 
and vest in the Custodian the trust pro- 
perties found to be evacuee property has 
the same statutory consequence as a de- 
claration made under S. 7 of the Admin- 
istration of Evacuee Property Act, 1950. 
In opposition to the claim of the Custo- 
dian, it was pointed out that a declara- 
tion that evacuee property is vested in 
the Custodian is barred after May 7, 
1954 by S. 7A of the Administration of 
Evacuee Property Act, 1950. The provi- 
sion in sub-sec. (4) of S. 7 on which 
the Custodian relies, is not a declaration 
under that Act. As we have held the 
Fourth Baronet to be entitled to the 
trust properties, it must be taken that 
those properties, in virtue of the defini- 
tion of ‘evacuee property’ mentioned 
-above, have been found to be evacuee 
property. The words ‘found to be eva- 
cuee property’ mean found to be eva- 
cuee property in proceedings under S, 7 
-of the Repealing Act. Therefore, it is 
beyond dispute that the Official Trustee 
must, by virtue of sub-sec. (4), transfer 
and vest in the Custodian the trust pro- 
perties. Sub-sec. (4) of S. 7 further de- 
clares that the law relating to evacuee 
property shall apply to such right, title 
and interest in the trust properties’ as 


they apply to-any other evacuee pro- 
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perty under the law. The words ‘such 
right, title and interest in: the trust 
properties’ mean the right, title and in- 
terest in the trust properties which we 
have found the evacuee entitled to in 
this proceeding under S. 7, and which 
now vest in the Custodian. That is dis- 
tinct from the right, title and interest 
of the Fourth Baronet in the trust pro- 
perties which were declared to be eva- 
cuee property under the Administration 
of Evacuee Property Act, 1950. 


17. It is urged on behalf of Sir Fazal- 
bhoy Currimbhoy that if sub-sec. (4) of 
S. 7 of the Repealing Act is construed 
as declaring the trust properties to be 
evacuee property to which the provisions 
of the law relating to evacuee property 
would apply, the sub-section must be 
regarded as ultra vires on the ground 
that the State Legislature is not posses- 
sed of legislative competence to declare 
any property as evacuee property, The 
submission is misconceived. Sub-sec. (4) 
of S. 7 of the Repealing Act can be at- 
tributed to the legislative power of the 
State Legislature in respect of Entry 41 
of List III of the Seventh Schedule to 
the Constitution of India, which speaks 
of:— 


“41, Custody, management and disposal 
of property (including agricultural land) 
declared by law to be evacuee pro- 
perty.” 

Reference may also be made to Entry 27 
of List TIT of the Seventh Schedule, 
which speaks of:— 

“27. Relief and rehabilitation of per- 
sons displaced from their original place 
of residence by reason of the setting up 
of the Dominions of India and Pakistan.” 
The Repealing Act received the assent 
of the President. In case of any repug- 
nancy between the Repedling Act and 
the Administration of Evacuee Property 
Act, 1950, the former will prevail by 
reason of Article 254 (2) of the Consti- 
tution, On the view taken by us, how- 
ever, the sub-section is not repugnant 
to any provision of the Administration 
of Evacuee Property Act for, as we have 
pointed out already, it is in the nature 
of additional legislation on the subject. 


18. It is also submitted on behalf of 
Sir Fazalbhoy Currimbhoy that as the 
definition of the expression ‘the law 
relating to evacuee property’ in the 
Repealing Act has been defined by cl. (b) 
of S. 2 of that Act to include the Eva- 
cuee Interest (Separation) Act, 1951, the 
Legislature must be taken to have in- 
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tendéd that a. part of the-trust proper- 
ties ‘would be ‘distributed’ among : tae 
heirs of the First Baronet, It seems , to 
us that: by defining the words. ‘the lew 
relating to evacuee property’ in. cl. ©) 
of S. 2 of the. Repealing Act to mean that 
Administration of Evacuee Property Act, 
1950, the Evacuee Interest (Separation) 
Act, 1951, the Displaced Persons (Com~= 
pensation and Rehabilitation) Act, 1954 
and any other law for the time being in 
force in relation to evacuees or evacu2é 
property, the Legislature intended to 
j give the same powers to the Custodian 
in dealing with the trust properties as 
he enjoys in respect of „other evacuze 
property. 


18. The object in enacting sub-sec, +4) 
of S. 7 of the Repealing Act is apparert. 
The Fourth Baronet had been declar2d 
an evacuee, His interest in the trust po- 
perties under the Baronetcy Act had 
been declared. evacuee property und=r 
the Administration of Evacuee Property 
Act, 1950, With the repeal of the Bam- 
netcy Act and the revocation and extinc~ 
tion of the trust, that interest came to 
an end and the declaration ceased to 
have: effect. The Legislature presumed 
that when the Official Trustee took pro- 
ceedings for the distribution of the trust 
properties under S. 7 of the Repealing 
Act, the Fourth Baronet would be fouad 
entitled to the trust properties or pert 
thereof, He had already been declared 
an evacuee, and consistently with tne 
earlier declaration vesting his interest 
in the trust properties as evacuee pro- 
perty, in the Custodian — now lapsed in 
consequence of the Repealing, Act —, tae 
Legislature intended that the trust pro~ 
perties falling in full ownership to tre 
Fourth Baronet on repeal, should like- 
wise be vested in the Custodian. That 
could not be accomplished by a declara- 
tion under the Administration of Eva- 
cuee Property Act, 1950, in view of Sec~ 
tion 7A thereof which prohibited such a 
declaration after May 7, 1954. The re« 
sult could be accomplished under some 
other law, and sub-sec, (4) of S. 7 was 


included in the Repealing Act to make _ 


provision accordingly. The trust proper- 
ties were evacuee property because thay 
belonged to an evacuee, and by the ope- 
rative clause in sub-sec, (4) of S. 7, they 
were vested in the Custodian. The lew 
relating to evacuee property. was appled 
to the right, title and interest of the 
evacuee in the trust properties, even aS 
they applied to any other evacuee pro- 
perty under that law.. The terms in 
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which the law relating to evacuee pro~ 
perty ‘has been applied’ to the trust pro- 
perties: fully ‘confirms the ` conclusion 
that the trust properties falling to the 
Fourth- Baronet were to be -treated at 
H with evacuee property generally, 

.It has been urged on behalf of 
be appellants in Civil Appeal :No, 1221 


. of 1967 that the trust failed on March 


14, 1952, on the death of the Third Baro- 
net, even before the Repealing Act was 
passed, and that the trust properties 
devolve therefore on the heirs of the 
Third Baronet, that is to say his widow, 
son and two daughters. The submission 
was made before a Division Bench of 
the Bombay High Court and was reject~ 
ed. We .are also of the view that there 
is no substance in this contention. On 
the death. of the Third. Baronet, the be- ` 


‘nefit of the trusts created by the Baro- 


netcy Act passed to the Fourth Baronet. 


_ 21. Towards the conclusion of the 
hearing, it was contended -by learned 
counsel for Sir Fazalbhoy' Currimbhoy 
that by virtue of the Notification bearing 
No. 12/2/65-E-PTY and No, 12/3/365-E- 
PTY dated September 10, 1965 and Sep- 
tember 11, 1965 respectively, the trust 
properties which could be rightfully 
claimed by the Fourth Baronet would 
stand vested in the Custodian of Enemy 
Property under the Defence of India 
Rules, 1962, For that reason, it is said, 
the Fourth Baronet cannot be held en- 
titled to the trust properties, and there~ 
fore they would not vest in the Custo- 
dian of Evacuee Property. The record . 
before us does not show that the Custo- 
dian of Enemy Property filed any claim 
before the Official Trustee under sub~ 
sec, (1) of S. 7 of the Repealing Act 
and, consequently, we consider it inap- 
propriate to enter into this matter, 


22. The Division Bench of the High 
Court has held that ‘the Custodian of 
Evacuee Property is entitled to be paid 
a sum of Rs, 1,334.06 representing the 
unpaid amount of the net income of the 
trust properties up to March 14,, 1960. 
This finding has not been challenged, 
and we affirm it. 


23. The Official Trustee has pointed 
out that various liabilities on account of 
Income-tax, Wealth-tax, House tax and 
other taxes are outstanding in respect 
of the trust. properties. He prays for 
directions that those tax liabilities be 
allowed to be cleared before the trust 
properties. are transferred by him. - He 
also points out that there . are fees, 
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charges, costs and. other expenses to be 
paid off. We. propose to remand the case 
to the High Court for making necessary 
orders in that regard after satisfying it- 
self as to the existence and amount of 
these liabilities, 


24. In the result, Civil Appeal No. 
722 of 1967 and Civil Appeal No, 1221 of 
1967 are dismissed, and Civil Appeal No. 
1016 of 1967 is allowed. There is no 
order as to costs of these appeals in this 
Court, except an order for costs in fav- 
our of the Official Trustee, who shall be 
entitled to recover his costs of these 
appeals from the trust funds in his 
hands, The judgment and order dated 
August 9, 1966 of the Division ‘Bench 
of the Bombay High Court are set aside, 
except in so far as they contain the 
direction for payment of Rs. 1,334.06 to 
the Custodian of Evacuee Property and 
in so far as they direct, and make pro- 
vision for, the payment of the costs of 
the Official Trustee -and other parties and 
affirm the order for costs made by the 
learned single Judge, The Official Trustee 
shall transfer to and vest, in the Custo- 
dian of Evacuee Property the accumula- 
ted trust properties and funds settled 
and created under the Sir Currimbhoy 
Ebrahim Baronetcy Act, 1913, subject, 
however, to the aforesaid directions and 
orders and to the directions and orders 
by the Bombay High Court for prior 
payment of the liabilities, if any, on ac- 
count of Income-tax, Wealth tax, House 
tax and other taxes and other charges, 
expenses, fees and costs incurred by the 
Official Trustee, The case is remanded to 
the Bombay High Court for that pur- 
pose. 

Order accordingly. 
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V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 


Valimohmad Haji Samsuddin and 
others, Appellants v. Samsherkhan Dila- 
warkhan, Respondent. 


Civil Appeal No. 430 of 1977, D/- 6-12- 
1978. 


Constitution of India, Art. 136 — Suit, 


for injunction by tenant-respondent — 
Tria] Court negativing case of lease re- 
` garding terrace of building but appellate 
Court upholding it — Revision dismissed 
by the High Court in limine — No scope 


CW/CW/A252/79/CWM 


Valimohmad. v. Samsherkhan (K. Iyer- J}: ` 


ALR. 


for interference by the Supreme Court 
in Special Leave Appeal by landlord. - 
` (Para 2) 
Anno: AIR Comm, Constn. of -India 
(2nd Edn.), Art, 186 N. 10A. 


KRISHNA IYER, J.:— This appeal by 
special leave involves a question as to 
whether on the Zacts, the terrace of- a 
building is covered by a lease of the 
portion built upcm on that floor or is 
only a licence for user by the tenant. 
The trial court negatived the case of 
lease but the appellate court upheld it 
and the High Court dismissed the revi- 
sion in limine. The appellant has come 
up in appeal against that order of the 
High Court. 


2. It is obvious that the jurisdiction 
of the court is not available under these 


circumstances and although we have 
granted leave to appeal, it must have 
been largely to see if some workable 


arrangements could be quickly made be- 
tween the parties. That prospect has 
proved baffling and has had to be aban- 
doned. The necessary consequence is 
that the appeal fails because we decline 
to interfere. 


3. The substartial purpose of the 
landlord appellart seems to be to con- 
struct additional rooms on the vacant 
terrace which, he says, he is willing to 
share in compact blocks with the tenant- 
respondent. He further offers to have 
an open terrace available on top for the 
tenant to occupy with a separate stair- 
case. To confirm ‘his bona fides he states 
that he will leave the tenant intact in 
regard to the built-up portion except 
that he may request for an exchange of 
one room downstairs for one rcom 
in the newly built-up area if 
built upon at all. All ‘these are future 
plans and cannot be taken as an accom- 
plished fact in this suit for injunction 
by the tenant-respondent. Here, we can- 
not grant any reliefs on the lines plead- 
ed for by the landlord. 


4. Probably, granting the bona fides 
of the offer put forward by the land- 
lord, there may ke provisions in the rent. 


control law whith may be usefully 
pressed into service by the landlord 
later, Of course, when the landlord: 


brings a suit for eviction on such, rea- 
sonable grounds of bona fide require- . 
ment for reconstruction it. is obvious 
that the court will have to be. very. 
cautious in examining the bona. fides. 


. Moreover, the court. must- obviously ‘see © 
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to.it that the. tenant is not disturbed 
from his ‘existing. occupation. and, if at 
all, bettered in his lot. These are ma- 
ters to be worked out on the merits ty 
the appropriate, court, if approached. at 
is beyond us to give any positive relist 
or even to indicate any specific remedy. 
We mention this only because the land- 
lord put forward such an intention sr 
proposal on his part and we thought it 
fit to specificate it in this order. Beycrd 
that, there is no relevancy in this appeal 
for these observations. 
‘5. We therefore dismiss the 
with costs, quantified at Rs. 1,000. 
Appeal dismissed. 


appeal 
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(From: Bombay) 


P. S. KAILASAM AND 
O. CHINNAPPA REDDY, JJ. 


Panda Nana Kare, Appellant v. State 
of Maharashtra, Respondent. i 


Criminal Appeal No. 114 of 1972, I/- 
30-11-1978. 


Evidence Act (1 of 1872), S. 3 — Ap- 
preciation: of ‘evidence — Murder tr al 
— Solitary eye-witness disclosing assail- 
ant’s name not immediately after occi1- 
tence — Conviction, held not proper — 
Decision of Bombay H, C., Reversed. 
(Penal Code (1860), S. 300). 


An accused was charged of commct- 
ting murder of the deceased by throw- 
ing a big stone on his head while he was 


asleep. The only eye-witness depos2d- 


that on the night the incident occurred, 
he was sleeping along with the decess~- 
ed, he wake up on hearing the shriexs 
of the deceased, found the accused run- 
ning away, it being a meonlight nignt 
recognised the accused and called him 
by name, the: accused thereafter turned 
his back but immediately ran away. Tae 
witness, however, did not immediatey 
disclose the identity of the assailant to 
the persons who assembled there, nor z0 
the physicians who attended the deceas- 
ed under impression that it was a case 
of accident, nor to the victim’s real bro- 
ther who lodged F.LR: with the police, 
The explanation given by ‘the witnass 
for disclosing the name.‘of the accused 
at the. late stage was that ‘the. accused 
was ‘his sister’s husband. and so he. d=d 
not want to implicate the accused. =~ 
_ CW/CW/B117/79/DVT > 


Pa. 


S.C. 697. 


- Held, as the identity: of the accused 
was disclosed at belated stage conviction 
could -not be based: on the testimony of 
the eye-witness nor: of those witnesses 
who asserted that the. eye-witness told 
the name of the accused to them imme- 
diately after occurrence. 
Bombay H. C., Reversed. (Paras 6 to 9), 


Anno: AIR: Manual. (3rd Edn.), Evi. 
Act, S. 3 N, 30; AIR Comm, Penal Code 
(2nd Edn.), S. 300 N. 78. 


KAILASAM, J.:— This appeal under 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act, 1970, 
is directed against the conviction and 
sentence imposed by the Bombay High 
Court reversing the order of acquittal by 
the Trial Court.” The deceased Pandu- 
rang was the resident of village Khadiki. 
P.W. 15 Kerappa is his elder brother. 
P.W. 7 Gajaram who is the only witness 
in this case, was a friend of deceased 
Pandurang. Gajaram had two brothers 
Sandipan and Shrimant, P.W. 10. They 
had three sisters Anjubai, wife of the 
accused and Yamunabai (P.W. 6) and 
another. i 


Decision of 


2. The case of the prosecution is that 
after the death of the Yamunabai’s hus- 
band, intimacy developed between 
Yamunabai and the deceased Pandurang. 
Yamunabai was also friendly ` with. 
accused, It is stated that the accused 
told Yamunabai to cut off her relations 
with the deceased Pandurang and to re-. 
main in his exclusive keeping, But 
Yamunabaj turned down this proposal. 
Hence the accused developed enmity 
against the deceased. 


3. The deceased Pandurang had gone 
to village Mangalwedha on Wednesday 
morning. P.W, 6 Yamunabai, her two 
children and the’ deceased came to 
Khomnal to attend a marriage. The ac- 
cused also came to the place. After the 
marriage ceremony was over, there was 
a procession which started at 11.00 


‘O'clock and returned at about 3 A.M. 


The procession was attended by Gaja- 
ram, P.W.. 7, the deceased Pandurang, 
the accused,. Shrimant P.W. 10 and 
Kondiba, P.W. 12, the brother of the 
bridegroom. 


4. Regarding “the actual incident, 
P.W. 7 would state that he and the de- 
ceased Pandurang went to, sleep at the 


,court-yard of Kondiba, P.W., 12 where 


they. had tethered their bullocks and as 


- P.W..7 had no sleep on the previous two 


days, he was fast asleep immediately 
after lying down.. The.. deceased was - 
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sleeping by his side A little later, 
P.W. 7 heard the shriek of Pandurang 
and got up. P.W, 7 would say that he 
saw: the accused running away at a dis- 
tance 10 to 15 feet from him. He called 
the accused by his name and the accus- 
ed turned back which enabled P.W. 7 to 
identify the accused as it was a moon- 
lit night. P.W. 7 found that the deceas- 
ed had sustained an injury on his head 
and was bleeding, A big stone was 
thrown on his head causing the injury. 
P.W. 7 then raised a hue and cry, lifted 
the head of deceased and rested it in 
his left hand. On hearing cries, raised 
by P.W. 7, P.W. 10, P.W, 13 and Kon- 
diba P.W. 12 came running. P.W, 7 
would state that he told the assembled 
persons that the accused had thrown a 
stone and ran away, Pandurang was 
complaining of pain and was removed 
to Mangalwedha to the dispensary of 
Dr. Gokhale (P.W. 9). Dr, Gokhale exa- 
mined Pandurang and advised that the 
injured may be taken to Pandharpur. 
Gajaram was present but he did not 
mention anything about the assailant., 
Pandurang was then taken to the bus 
stand and from there to Pandharpur and 
admitted in Dr. Benare’s hospital. Dr. 
Benare, P.W. 11, examined Pandurang 
and found that he was completely un- 
conscióus. He found serious head in- 
juries. Pandurang succumbed to his in- 
juries at 3-40 p.m, But the Doctor was 
under the impression that it was a case 
of accident. 


5. Kherappa P.W. 15, brother of de- 
ceased rushed to Pandharpur and learnt 
of the death of Pandurang, He brought 
the dead body to the village on the next 
day ie. 2-5-1969. Kherappa lodged the 
F.LR. in the Police Station Khadki. Khe- 
rappa informed the Police that his bro- 
ther who had gone to Khomnal to at- 
tend a marriage was injured by the fall 
of a stone while he was asleep and was 
thereafter taken to Mangalwedha at the 
advice of the Doctor and latter to 
Pandharpur. 


6. The only evidence that is relied 


on by the prosecution is that of P.W. 7.. 


The testimony of P.W. 7 was considered 
at great length and the Sessions Judge 
found that it cannot be- accepted. P.W, 7 
was sleeping along with the deceased. 


As he did not sleep on the previous two. 
nights, he was fast asleep and woke up. 


on the hearing of the shrieks of the de- 
ceased. He found the accused running 
away and called him by name, When 
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he turned back, P.W. 7 stated that he 
could identify the accused as it was 
moonlit night. So far as this aspect of 
the testimony of P.W, 7 is concerned, 
the trial court has pointed out that in 
his statement to the Police under S. 162. 
he did not mention that the accused turn- 
ed his back and that he was able to 
identify him then, In the earlier state- 
ment, P.W. 7 did not mention about the 
moon light but according to the Al- 
manac, the moon set at 5 am. and it is 
quite likely that the incident took place 
when there was moon light, But it is 
very difficult to identify a person who is 
running and showing only his back. 
Apart from the difficulty in identifica- 
tion, P.W. 7 who accompanied the in- 
jured Pandurang, did not mention the 
name of the assailant to the Doctor who 
saw the injured Pandurang, Dr, Gokhale 
P.W. 9 who saw the deceased, advised 
that the injured may be taken to Pan- 
dharpur. In Pandharpur, Dr, Banare 
P.W. 11 attended to the injuries of Pan- 
durang. Even to P.W, 11, the name of 
the assailant was not mentioned. Pandu- 
rang died and he was removed to 
the village by his brother P.W. 15, Khe- 
rappa. P.W. 7 says that Kherappa lodg- 
ed the F.LR. when the Police came next 
day. According to Kherappa, the death 
was due to stone falling on the head of 
the deceased. There is no whisper in the 
F.LR. about the accused being the: per- 
son who threw the stone on the deceased. 


7. The explanation of P.W, 7 for his 
concealing the name of the assailant 
before the two Doctors and Kherappa is 
that as the accused was his sister's hus- 
band, he did not want to implicate him 
and then only leter he felt that he 
should tell the truth, The trial court ob« 
served that even if this version is true 
the evidence of the witnesses can- 
not be acted upon. We .entirely - agree 
with the view taken by the trial court, 
We feel that it is unsafe to accept tha 
testimony of P.W. 7. 


8. Apart from the testimony of P.W. 
7, the prosecution relied on P.W. 10 and 
P.W. 13 who stated that P.W. 7 told 
them that it was the accused that threw 
the stone, P.W. 10 and P.W. 13 would 
say that P.W. 7 mentioned the name of 
the assailant immediately after Pandu- 
rang sustained injuries. If this version 
is true, the name of the assailant would 
have been known to everybody and 
there could be no explanation for th® 
name of the assailant not being known 


` 
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to the two doctors or to Kherappa- be- 
fore he lodged the F.LR. 


9. The evidence of P.W. 7 is ` tocally 
unacceptable, It is not possible to glace 
any reliance on the testimony of P.W. 10,. 
P.W. 12 and P.W, 13 who say that ?:W. 
7 told the name of the assailant imme- 
diately after the occurrence. The pz=ose- 
cution has failed to establish its zase. 
In the circumstances, we allow the ap-- 
peal and set aside the conviction anc the 
sentence imposed upon the appelant, 
He will be set at liberty forthwith. . 

. Appeal allowed. 
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(From: Punjab & Haryana)* 


P. 5. KATLASAM AND 
A. D. KOSHAL, JJ. 


Sher Singh and another, Appelcants 
v.: Stete of Punjab, Respondent. 


Criminal Appeal No. 151 of 1972, 
17-11-1978. 


Penal Code (45 of 1860), S. 307 — At- 
tempt to murder — Evidence — Accuse 
brothers A and B throwing  vi-tim, 
daughter of -A from his first wife, into 
canal — Victim rescued by witnesses — 
Evidence of witnesses  corroboratee by 
victim’s mother and sister who were 
eye-witnesses — Police contacted >, after 
lapse of 30 hours — Held, conviction of 
the two accused under S. 307 was bgal. 


D/- 


Importance could not be attached. to 
the fact that the Police was not con=act- 
ed till the evening of the day next. to 
that of the occurrence, It may be~ that 
the attempt at murder left victim’s 
mother and her two daughters so shock- 
ed as to make them incapable for cuite 
some time of taking an intelligent ceci- 
sion as to whether they should resort 
the matter to the Police or not, the zul- 
prits being their close relations and the 
victim having after all escaped the in- 
tended consequence of the crime. If the 
prosecution case was a concoction and 
the victim had merely tried to act the 
part of a victim of an attempt at mur- 
der, she was taking too much risk ir so 
far as her life itself was concerned. Be- 
sides, in that case she- would not have 
delayed the lodging of the report 


for 
*(Criminal Appeal No. 796 of 1971, D/- 
"26-11-1971 (Punj & Hari.) 
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more than 30 hours but, on the other 
hand, would have hastened to contact 


` the police soon after: her simulation of 


the tragedy. And then there is no good 
reason for her and the other prosecution 
witnesses to falsely implicate her father 


. and uncle. It is true that accused-appel- 


lant had neglected his first wife and her 
children for long and it may well be 
that B supported his attitude towards 
them, But then neither the  victim’s 
mother nor her daughters had ever made 
any attempt.to claim maintenance from 
provide which he was _ legally 
bound. It does not appear in this back- 
ground that one fine morning, the mother 
and her daughters would enter into a 
conspiracy to make the victim plunge 
into the canal and thus endanger her life 
for the sake of falsely implicating the 
accused appellants in’ a case for an at- 
tempt to murder her, (Para 8) 


Anno: AIR Comm, Penal Code (2nd 
Edn), S.. 307 N. 8. 


Mr. D, Mookherjee, Sr. Advocate (Mr. 
U, P. Singh Advocate with him), for Ap- 
pellants; M/s. S. M. Ashri and Hardev 


_ Singh, ` Advocates, for Respondent. 


KOSHAL, J.:— For attempting to 
murder Rajinder Kaur, aged 20 yeárs 
and a resident of village Pathreri Jattan 
in District Ropar, her father Sher Singh 
and the latter’s wife and brother named 
‘Shakuntala Devi and Gurdial Singh res- 
pectively, were tried by an Additional 
Sessions Judge for an offence under Sec- 
tion 307 of the Indian Penal Code: The 
trial court gave Shakuntala Devi the 
benefit of doubt but convicted each of 
the other two accused of the offence with 
which he was charged and sentenced 
him to rigorous imprisonment for three 
years and a fine of Rs, 100, the sentence 
in default of payment: of fine being 
rigorous imprisonment for a month. An 
appeal instituted by the two convicts 
was dismissed by a single Judge of the 
High Court of Punjab and Haryana 
whose judgment dated 26th November 
1971 is challenged in this appeal by spe- 
cial leave. 

2. The following pedigree table leads 
assistance in appreciating the facts of 
the case: 

(See Pedigree table on next page) - 

3. The prosecution case may be stat- 
ed thus. Labh Kaur gave birth to her 
three datighters from the loins of Sher 
Singh appellant. About 20 years before 
the occurrence, which is said to have 


‘taken place on the 28th June 1976, Sher 


- 
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Sher Singh ° 


Labh Kaur =-(Appellant No. 1) = Shakuntala Devi 


ALR. 





ae ok 
Gurdial Singh 
_ (Appellant No. 2) 


(P. W. 3) (acquitted accused) 
j 7 7 P 
] | 
Balbir Kaur Rajinder Kaur Jeswant Kaur 
(married) (P. W. 1) (P. W. 2) 


Singh appellant took another wife named 
Shakuntala Devi and thereafter neglect- 
2d his daughters and their mother, who 
zontinued to live in village Pathrari 
Jattan while Sher Singh appellant, who 
was in Government employment as an 
overseer lived with his second wife at 
his various places of posting. : 


On the 27th June 1970, Sher Singh 
appellant and Shakuntala Devi accused 
zame to village Pathrari Jattan and 
stayed with Gurdial Singh appellant. 
The former was told by his first wife 
Labh Kaur (P.W. 3) that her two un- 
married daughters had grown up and 
that it was time that their father took 
steps to arrange for their marriages. 
Sher Singh appellant said that he would 
take with him both Rajinder Kaur and 
Jaswant Kaur. 


On the morning of the 28th June 1970, 
Sher Singh appellant took away his two 
daughters on the plea that they were to 
accompany him to his place of posting. 
Gurdial Singh appellant and Shakuntala 
Devi accused also accompanied the party 
which was followed by Labh Kaur (P.W. 
3) who wanted to see her daughters off. 
When the party reached the Bhakra 
canal, Sher Singh appellant caught hold 
of Rajinder Kaur (P.W. 1) by her hands 
and Gurdial Singh appellant by her legs 
while Shakuntala Devi assisted them by 
holding the head of the girl who was 
then flung into the canal. Jaswant Kaur 
(P.W. 2) rushed back and raised an 
alarm in which her mother joined her. 
Ajmer Singh (P.W. 4) who was easing 
himself nearby ran to the scene of oc- 
currence, jumped into the canal, caught 
hold of the drowning girl by the neck 
and brought her out of the canal with 
the help of a turban which Fateh Din 

_ (P.W. 5) made available. 


Rajinder Kaur (P.W. 1) was found to 


be unconscious but regained her senses 
soon afterwards and walked back with 
her mother and sister to the village, the 
three culprits already having made good 
their escape. = : i 


No report was made to the Police 
about the incident till the next day when 
ASI. Hardev Sirgh (P.W. 7) visited vil- 
lage Pathrari Jattan late in the after- 
noon and was handed over a wriiten 
statement (exhibit PA) which Rajinder 
Kaur (P.W. 1) kad scribed and signed, 
accusing her father, her uncle and her 
step-mother of kaving thrown her into 
the canal in the manner above describ- 
ed. That statemer:t forms the basis of the 
First Information Report. 


4, Nine witnesses were produced at 
the trial in support of the prosecution 
case. Rajinder Kaur (P.W, 1), Jaswant 
Kaur (P.W. 2) and Labh Kaur (P.W. 3) 
gave the same version of the occurrencé 
as has been set out above. Ajmer Singh 
(P.W. 4) testified to having rescued 
Rajinder Kaur (P.W. 1) from the canal 
with the help of a turban thrown to him 
by Fateh Din (P.W. 5). In this he was 
corroborated by Fateh Din (P.W. 5) him~ 
self who further claimed to have seen 
the ‘three accused running away from 
the spot. = 


5. The defence was a complete denial 
of the allegations made by the prosecu- 
tion and a plea of false implication. 
Shakuntala Devi accused claimed to have 
had an altercation with Labh Kaur (P.W. 
3) over the plucking of mangoes from 
the orchard owred. by Sher Singh ap- 
pellant and his brothers on the 28th 
June, 1970 and shat incident, according 
to the accused, motivated their prosecu- 
tion. 


6... The learned trial Judge found the 
evidence of the two girls, their mother 
and the two rescuers to be fully trust- 
worthy except ir so far as it related to 
the part ascribed to Shakuntala Devi 
accused, in relation to which he expres- 
sed the opinion that when the girl had 
been caught hold of by her hands and 
feet by the. two appellants there was no 
point in Shakuntala Devi lending a help~ 
ing hand by holding the head of thé 
victim. In the result, therefore, he ac- 


` quitted Shakuntala Devi.of the charge 
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and convicted and sentenced the appel- 
lants as aforesaid, The High Court -con 


curred with.the findings of the trial 


court in so far as the two appellants are 
concerned, ` : 


1. After hearing learned counsel for 
the appellants we find no reason at all 
to differ with the judgment of the High 
Court in any material detail. The victim 
is none else than the daughter of one 
of the appellants and the niece of tae 
other. No acceptable ground has ben 
put forward in support of the argument 
that the story given by her is untrust- 
worthy, Besides, her deposition firds 
full support not only from the testimony 
of her sister and mother but also frem 
that of two wholly independent witnes- 
ses, namely, Ajmer Singh (P, W. 4) and 
Fateh Din (P.W. 5) according to both of 
whom she was rescued by them from 
the canal on the morning of the day of 
the occurrence, Fateh Din (P.W. 5), as 
already stated, has also averred that he 
had seen the three accused running 
away from the’ place of occurrence at 
the time of the rescuing operation. The 
word of Ajmer Singh (P.W. 4) and Fazeh 
Din (P.W. 5) carries full conviction w-th 
us as it did with the two courts bel-w 
and provides important corroboration to 
the story given by Labh Kaur (P.W. 3} 
and her two daughters. 


8. Learned counsel for the appellant 
has tried to make much of some ‘disc7e~ 
pancies none of which we find to be of 
any real significance, Nor do we attech 
any importance, in the circumstances of 
the case, to the fact that the Police vas 
not contacted till the evening of the cay 
next to that of the occurrence. It may 
be that the attempt at murder left Labh 
Kaur (P.W. 3) and her two daught=rs 
so shocked as to make them incapazle 
for quite some time of taking an inte‘li- 
gent decision as to whether they showld 
report the matter to the police or rot, 
the culprits being their clase 
and Rajinder Kaur (P.W. 1) having after 
all escaped the intended consequence of 


the crime. If the prosecution case was a- 


concoction. and Rajinder Kaur (P.W. 1) 
had merely tried to act the part of a 
victim of an attempt at murder, she 
was taking too much risk in so far as 
her life itself was concerned,  Besices, 
in that case she would not have delayed 
the lodging of the report for more than 
30 hours but, on the other hand; would 
have hastened to contact the police sem 
after her simulation of the tragedy. And 
then there-is no good reason: for her end 


relations’ 
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. had ever made any attempt to 
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the other prosecution witnesses to fal- 
sely implicate her father. and uncle, It 
is true that’ Sher Singh appellant had 
neglected his first wife-and her children 
for long and it may well be that Gur- 


_ dial. Singh appellant supported his at- 


titude towards them. But then neither 
Labh Kaur (P.W. 3) nor her daughters 
claim 
maintenance from Sher Singh appellant, 
to provide which he was legally bound. 
It does not appear in this background 
that one fine morning, Labh Kaur (P.W. 
3) and her daughters. would enter into 
a. conspiracy to make Rajinder Kaur 
(P.W. 1) plunge into the canal and thus 
endanger her life for the sake of falsely 
implicating the appellants in a case for 
an attempt to murder her.. 


9. For the reasons stated the convic- 
tion of the appellants is upheld. We do 
not find the sentences also to be severe 
and maintain the same. In the result 
therefore the appeal is dismissed and 
the judgment of the High Court is af- 
firmed. 

- Appeal dismissed. 
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JASWANT SINGH AND 
O. CHINNAPPA REDDY, JJ. 


M. K. Ananda Rao, Appellant v. State 
of Andhra Pradesh, Respondent. l 

Criminal Appeal No. 133 of 1972, D/- 
24-11-1978. 


Prevention of Food Adulteration Act 
(37 of 1954), S. 16 — Sentence — Con- 
viction in respect of sale of 450 gms, of 
ghee upheld but sentence reduced to im- 
prisonment for period undergone and 
fine of Rs. 500, (Para 1) 


Anno: AIR Manual (8rd Edn.) Preven- 
tion of Food Adulterator Act, S, 16 
N. 13. 


JASWANT SINGH, J.:— Having heard 
counsel for the parties and given our 
thoughtful consideration to the submis- 
sions made by them, we do not think 
that any interference with the judg- 
ment and order of the High Court is 
called on for in so far as the conviction 
of the appellant for the offence under 
S. 16 (1) (a) read with Ss. 7 and 2 (1) of 
the Prevention of Food Adulteration Act 
read with Rule 46 of the Rules made 


CW/CW/B115/79/WNG 


’ 
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under the said Act, in respect of the sale 
of 450 grams of ghee to the Food Inspec- 
tor, is concerned, However, taking into 
consideration all the facts and circum- 
stances of the case, we think that the 
period of imprisonment already under- 
gone by the appellant and fine of Rs. 500 
will meet the ends of justice. In default 
of the payment of fine, the appellant 
shall undergo simple imprisonment for a 
period of six months as ordered by the 
High Court. With this modification in 
sentence, the appeal is disposed of, 
Appeal partly allowed. 


AIR 1979 SUPREME COURT 702 
(From: Allahabad)* 


V. D. TULZAPURKAR AND 
O. CHINNAPPA REDDY, JJ. 


Ram Adhar, Appellant v, State of 
Uttar Pradesh, Respondent. 


Criminal Appeal No. 370 of 1975, D/- 
18-10-1978, 


(A) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Credibility 
of witness — Eye-witness — Relation- 
ship — Murder — All the four eye-wit- 
nesses giving consistent story about as- 
sault by accused on deceased with a 
Karauli — Fact that one of the eye-wit- 
nesses happens to be. the grandson of 
deceased would by itself be no ground 
to view his evidence with any distrust — 
(Penal Code (45 of 1860), S. 300). 

: (Paras 7, 8) 


Anno: AIR Manual (8rd Edn.) Evi- 
dence Act, S. 3 Notes 32, 40; AIR 
Comm. Penal Code (2nd Edn.), S. 300 
N. 82. i 


(B) Penal Code (45 of 1860), S. 302 ~~ 
Murder — Sentence — Extenuating cir- 
cumstances — Six long years elapsed 
since the occurrence — Accused not res- 
ponsible in any manner for such lapse of 
time that had occurred — Sentence of 
death reduced to imprisonment for life. 

(Para 9) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 302 N. 16. 

Mr. Badridas Sharma, Advocate, Ami- 
cus Curiae, for Appellant;. Mr. O. P. 
Rana, Advocate, for Respondent, 


3336 of 1972 
D/- 6-4-1973 





*(Criminal Appeal No. 
(Refd. No. 128 of 1972), 
(All).) 
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of U. P, (Tulzapurkar J.) CALR. 


TULZAPURKAR, J.:— The appellant- 
accused was sentenced to death by the 
Second Temporary Civil and Sessions 
Judge, Kanpur under S. 302 LPC. for 
committing the murder of his uncle 
Phool Chand in Sessions Case No, 279 of 
1972 on November 25, 1972, which con- 
viction and sentence were confirmed by 
the Allahabad High Court in Criminal 
Appeal No. 3336 of 1972 and Reference 
Case No, 128 of 1972. He has challenged 
his said conviction and sentence in this 
appeal by speciel leave granted on De- 
cember 2, 1975. 


2. The incident during the course of 
which Phool Chand was assaulted by 
the appelllant-accused with a ‘Karauli’ 
inflicting numerous injuries is said to 
have taken place on March 16, 1972, at 
about 6.00 P.M. in the 8-Biswa field of 
Phool Chand in village Bhagwantpur 
and the motive for the assault was pro- 
perty dispute. Briefly stated the prosecu- 
tion case was that deceased Phool Chand, 
whose only daughter had died some 16/17 
years ago, had brought his son-in-law 
Salig Ram and zhree grandsons Babu, 
Chote Lal and Raghuraj (P.W. 1) to his 
village Bhagwantpur and tbey were liv- 
ing with him. About 10 months prior to 
the occurrence Phool Chand had . exe- 
cuted a gift deed (Ex. Ka-27) in respect 
of his 1/3rd separated share in the an- 
cestral lands (admeasuring 11} bighas) 
in favour of Smt, Rajeshwari widow of 
Babu (who had in the meantime died). 
Chote Lal and Raghuraj (P.W. 1); this 
was not relished by the appellant-ac- 
cused and s brother Mahadev 
(nephews of Phool Chand). After 
the execution of the gift deed Phool 
Chand had applied for the grant of a 
Bhumidari Sanaé in respect of his lands 
after depositing 20 times the rent of his 
share in the aforesaid lands and in 
spite of objections filed by the appel- 
lant-accused and his brother Bhumi- 
dari Sanad had been granted to him on 
December 31, 1971; thereafter Raghuraj 
(P.W. 1), his brother Chotelal and hbis 
brother's wife Smt. Rajeshwari .applied 
for the mutatior of the said lands in 
their names in the Revenue records but 
the appellant-accused and his brother 
Mahadev preferred objections to it on 
June 3, 1972 and the application for mu- 
tation was pend:ng at the time of the 
` occurrence, On March 16, 1972 at about 
6.00 P.M. Phool Chand and Raghuraj 
(P.W. 1) went to the 8-Biswa field in 
which wheat crop was standing; they 
had gone there for uprooting ‘Hariyali’ 
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(green fodder); Raghuraj started. uproot- 
ing the ‘Hariyali’ near a jack fruit træ 
at the western ‘mend’ (Bandh) . of | the 
field while Phool .Chand sat on the 
southern ‘mend’ (Bandh) in the south 
east corner of the field and according 
to, the prosecution at that time the ar~ 
pellant-accused came to the field armed 
with a ‘Karauli’ and started | stabbing 
Phool Chand after pulling him dow2 
from the Bandh. Phool Chand raised 
shouts; Raghuraj also shouted with tke 
result that Khushi Ram (P.W. 2), Hus- 
sain Bux (P.W. 3) and Chote Lal (P.W. =) 
went running to the spot from differert 
directions, But, in the meantime, tke 
appellant-accused had inflicted a num~ 
ber of injuries on Phool Chand who had 
fallen down. .On being questioned ard 
admonished by these three witnesses, 
the appellant-accused ran away towards 
north. Raghuraj and others went near 
Phool Chand but: after one, or two hicw« 
ups Phool Chand died on the spot. Blocd 
had flown out from his wounds and his 
clothes were also stained with blood 


Raghuraj got a report prepared in his. 


house and carried it to the police staticn 
Gajner after walking a distance of 

miles from his-village and lodged tke 
same with Bhoop Singh, Head Constabb, 
at 8.45 P.M. The Head Constable for 
warded the papers to the Station Howse 
and left for the village along with ore 
Babu Ram Constable, A.S.I. Falah Uddn 
(P.W. 5) received the papers at. about 
1.00 am. at night at Bishanpur where 
he had gone in connection with some 
other investigation and from there 3e 
proceeded to Bhagwantpur village. -n 
the morning of March 17, 1972 he hed 
an inquest of the dead-body and sent it 
for post-mortem examination, He rə- 
corded the statements of the witness2s 
and prepared a site plan whereafter fur- 
ther investigation .was done by Staticn 
House Officer S.L Shashidar (P.W. 6). 
The autopsy on the dead-body of Phool 
Chand was performed by Dr. 
Khanna (Medical Officer) on March $, 
1972 at 1.00 P.M. and he found as mary 
as 18 
some on the neck, some on the chest at.d 
some on the face, and 5 abrasions; oat 
of the 13 incised wounds 5 or 6 were 
on the neck and about 5 were on the 
chest and on internal examination it was 
noticed that both right and left plura 
were incised at the apex, and the rigat 
plura cavity contained 14 lbs. of clotted 
blood. and the left plura cavity. contaia- 
ed 1 lb.. of clotted blood; that trach.a 


` 


-of these four eye-witnesses 


A Ro 


injuries —— 13 incised wouncs, © 
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was incised at the 6th tracheal ring on 
the right side and the right and left 
lungs were ruptured at the apex. Ac- 
cording to Doctor Khanna death was 
due to shock and haemorrhage on - ac- 
count.of the aforesaid ante-mortem in- 
juries and the death could have taken 
place in the evening of March 16, 1972. 
On completion of the investigation ..a 
charge-sheet was submitted against the 
appellant-accused on May 13, 1972 and 
after, the preliminary inquiry the Addi- 
tional District Magistrate (J) Kanpur 
sent the appellant-accused to the Ses- 
sions Court to take his trial under Sec- 
tion 302° I.P.C. 


3. The appellant-accused denied hav- 
ing committed the crime and contended 
that he had been falsely implicated in 
the case on account of enmity, He sug- 
gested that a false case had been made 
out against him so that he may not be 
in a position to contest the Bhumidari 
and mutation proceedings. 


4 At the trial four eye-witnesses 
were examined, they being Raghuraj 
(P.W. 1), Khushi Ram (P.W. 2), Hussain 
Bux (P.W, 3) and Chote Lal (P.W. 4). 
On an appreciation of the oral evidence 
as well as 
the medical evidence and the evidence 
pertaining to the investigation done by 
A.S.I. Falah Uddin (P.W, 5) and S. O. 
Shashidar (P.W. 6), the learned Sessions 
Judge came to the conclusion that the 
prosecution had established the guilt of 
the: appellant-accused beyond reasonable 
doubt and, therefore, convicted him un- 
der Section 302 LP.C. and having regard 
to the brutal manner in which the mur- 
der had been committed out of greed for 
property he sentenced him to death, As 
stated earlier, the High Court confirmed 
the conviction and sentence in appeal 
preferred by the appellant and in the 
confirmation case. 


5. At. the outset it may be stated 
that counsel for the appellant-accused 
did not seriously challenge the lower 


court’s findings as regards the time, place 
and the factum of murder of Pheol . 
Chand. He, however, urged that the 
motive suggested by the - prosecution 
would cut both ways and should furnish 
a ground for coming to the conclu- 
sion that the appellant-accused had 
been falsely implicated in the case with 
a view to prevent. him from contesting 
the mutation proceedings that were 
pending before the Revenue Authorities. 
He also contended that the witnesses on 


. that it was the 
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whose testimony the lower courts have 
relied for connecting the appellant- 
accused with the crime should be re- 
garded as witnesses who belonged to one 
party and as such their evidence was 
liable to be discarded. For the reasons, 
which we shall indicate presently, it is 
not possible to accept either of these 
contentions. 


6. It is true that there was some pro- 
perty dispute between deceased Phool 
Chand on the one hand and the appel- 
lant-accused and his brother Mahadev 
on the other but on an appraisal of the 
evidence pertaining to the dispute it will 
be clear that it was the appellant-accus- 
ed who had adopted a wrong attitude. 
After all Phool Chand had no issue ex- 
cept a daughter who was married to one 
Salig Ram; that daughter had died some 
16 or 17 years ago with the result that 
his son-in-law and grandchildren had 
gone to stay with Phool Chand in vil- 
lage Bhagwantpur, One of the grand- 
sons Babu died leaving his widow Smt. 
Rajeshwari and in that situation it was 
natural for Phool Chand to have exe- 
cuted a gift deed in favour of Smt. Raje- 
shwari and other two grandsons Chote 
Lal and Raghuraj (P.W. 1). It was the 
appellant-accused and his brother Maha- 
dev who felt offended at the execution 
of such gift deed and filed objections in 
Bhumidari proceedings, and mutation 
proceedings that were commenced by 
deceased Phool Chand and his grand- 
sons respectively. The Bhumidarj pro- 
ceedings were over in the sense that 
notwithstanding the objections filed by 
the appellant-accused the Bhumidari 
Sanad had been issued to Phool Chand. 
and at about the time of occurrence only 
mutation proceedings were pending, If 
this property dispute is looked at from 
this angle it would appear clear that it 
would be the appellant-accused who 
would be more aggrieved by the steps 
that were taken by deceased Phool 
Chand in transferring his lands to his 
grandchildren rather than the deceas- 
ed Phool Chand and his grandchildren 
harbouring any grudge against the ap- 
pellant-accused, In our view, both’ the 
Courts have correctly appreciated the 
evidence on the point of motive and 
have rightly come to the conclusion 
appellant-accused who 
had motive to indulge in the fatal as- 
sault on the deceased Phool Chand „on 
‘the day of occurrence, 


7. Coming to the incident itself it 


"- eannot be disputed that all the four eye~ 
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witnesses have given consistent story 
about assault by the appellant-accused 
on Phool Chand with a ‘Karauli’., Fur- 
ther, the F.LR, was lodged by Raghu- 
raj (P.W. 1) at Gajner Police Station on 
the same day within two hours of the 
occurrence and in this report the names 
of other three eye-witnesses, namely, 
Khushi Ram, Hussain Bux and Chote 
Lal have been mentioned, Nothing has 
been elicited in -he cross-examination of 
any of these witnesses which would de- 
tract from their evidence given in exa- 
mination-in-chief, except for some minor 
contradictions which are of no conse- 
quence, There is, therefore, no reason 
to reject-their evidence, Counsel for the 
appellant-accused, however, urged that 
all the four witnesses should be regard~ 
ed as belonging to one party and as 
such should be regarded as interested 
witnesses and, therefore, their evidence 
was liable to be rejected. It is true that 
Raghuraj (P.W. 1) happens to be the 
grandson of deceased Phool Chand, 
that by itself would be no ground to 
view his evidence with any distrust. - 
Khushi Ram (P.W. 2) cannot be said to 
be interested in deceased Phool Chand 
or Raghuraj (P.W. 1); in cross-examina- 
tion a suggestion was made to him that 
the brother of the appellast~accused had 
lodged a report against his brother Ram 
Chand a month before the occurrence 
but the witness stated that he did not 
know whether such a report had been 
lodged against his brother Ram Chand 
it was also suggested to him that he was 
a partner with Selig Ram in the 20-Bigha 
cultivatory holding and, therefore, he 
was deposing falsely against the appel- 


~lant-accused, but he denied the sugges- 


tion emphatically and no material was 
brought on record to render that sug- 
gestion reasonably probable, Same is the 
ease with regard to Hussain Bux (P.W. 
3); the witness belongs to a different 
community and cannot be regarded” as 
an interested witness; it was suggested 
to him that he had taken Salig Ram’s 
land on ‘Batai’ (crop share basis) and 
that he was working as a labourer at 
Salig Ram’s place but he emphatically 
denied both the suggestions and again 
no material was brought on record to 
render those sugzestions reasonably pro- 
bable. As regarcés Chote Lal (P.W. 4) 
(being another .Chote Lal and not. the 
grandson of Phool Chand), whois a 
boy of 15 years, nothing has been elicit- 
ed whatsoever in his cross-examination. 
which should gc to discredit. his - evix 
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dence in examination-in-chief; a sug- 
gestion was made that in the land dis- 
pute between appellant-accused on the 
one hand and Phool Chand cn the other, 
the witness’s father was a helper ard 
a Pairokar of Phool Chand but he deri- 
ed that suggestion; he however, admit- 


ted that Phool Chand had taken a loen‘ - 


of Rs. 600 from his father to contest 
that, case but Salig Ram had returned 
that amount to him one month after the 
incident of murder; we do not think 
that this casts- any reflection or douot 
on his evidence touching the occurren:e 
which he had seen. 


8 In our view, therefore, it is not 
possible to accept the contention of coun- 
sel for the appellant-accused that ell 
the four witnesses should be regarded 
as witnesses belonging to one party; :n 


fact, apart from Raghuraj (P.W. 1) 
none of the other witnesses could 5e 
said to be interested in the , deceased 


Phool Chand nor any of them had any 
enmity towards the appellant-accused. 
The conviction of the appellant-accused 
for the offence of murder under S, 3)2 
LP.C, was, therefore, perfectly justified. 
9. Counsel for the appellant-accused, 
however, urged that having regard <0 
the fact that six years have elapsed 
since the occurrence, the capital sen- 
tence imposed upon the appellant-accts- 
ed should be commuted to life imprison- 
ment, It cannot be disputed that six long 
years have elapsed since the occurrenze 
and it would be really hard to confirm 
the death sentence imposed upon tke 
appellant-accused, Moreover, the appel- 
lant~accused is not responsible in any 
manner for such.lapse of time that has 
occurred. We, therefore, commute tne 
sentence of death and sentence the ap- 
pellant-accused to life imprisonmert. 
Subject to this modification in the sen- 

tence the appeal is dismissed, 
Sentence modified. 
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Evidence Act (1 of 1872), S. 24 — `of- 
fence under S. 120-B Penal Code read 
with S. 135 Customs Act —— Evidence 


and proof — Confession made to Cus- 
toms Officer under coercion — Convic- 
tion cannot be sustained, Cri, A, No. 222 


of 1970, D/- 7-8-1973 (Bom), Reversed. 

The accused-appellant was convicted 
under S, 120-B Penal Code read with 
S. 135 (1) (a) and (b) of Customs Act. 
The evidence relied upon by the prose- 
cution against the: accused were as be- 
low: (a) He was seen visiting the flat in 
Sagar Mandir on the 8th, 9th and 13th 
September 1966 by the Customs Officials 
who were watching the premises under 
‘orders of authorities; (b) He was peep- 
ing into flat No. 13. between 11 A.M. 
and 12 noon on the 14th of September 
1966; (c) When he found that the flat 
was under search by officers belonging 
to the Customs Department, he tried to 
run; (d) He was found in possession of ~ 
keys fitting the locks of the flat; (e) He 
was wearing a bandi which is a special 
type of bandi suitable for carrying gold 
slabs secretly; (f) 4 slabs of gold «and 
10 gold bangles were recovered from 
underneath the mattress at his instance; 
(g) The confession made by him. 

Held, that, the conviction could not be 
sustained, Cri. A. No, 222 of 1970, D/~ 
‘7-8-1973 (Bom), Reversed, (Para 7) 


The circumstances that the accused- 
appellant was found peeping into the 
flat, that he tried to run away on see- 
ing the Customs Officials searching the 
premises, that he was in possession of 
duplicate keys of the flat and that he 
was found wearing a bandi similar to 
bandi exhibit J-2 are not incompatible 
with his innocence. He was a close rela- 
tion of accused No. 12 who has been 
found to be the person really in charge 
of the flat and it would thus be natural 
for him to share the flat with the per- 
mission of accused No. 12. In so living 
with his brother-in-law he may have 
been given to wear the bandi found on 
his person not for the purpose of carry- 
ing gold but just’ for use as ordinary 
raiment. Again, in a city like Bombay it 
is not unusual for persons sharing a par- 
ticular accommodation to be provided with 
separate sets of keys for each.in order 
to facilitate ingress or egress at will. 
Further an innocent man finding his pre- 
mises ‘being watched by persons in au- 
thority may well feel’ funky at the pro- 
spect of a false implication on the basis 
of a mere suspicion (which may or may 
not be well founded) and may try to 
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make himself scarce. Without more, the 
circumstances covered by heads (b), (c), 
(d) and (e), therefore, cannot be regard- 
ed as incriminating circumstances. So 
the conviction really rests on the confes- 
sion attributed to the appellant, If it is 
found to be voluntary and true it may 
receive some support from the 
heads of evidence just above described. 
If, on the other hand, the confession 
appears to be either untrue in any mate- 
rial particular or having been caused 
by any inducement, threat or promise 
such as is described in Section 24 of the 
Evidence Act, it must fall and with it 
fall the other heads of evidence, leaving 
no material to support the conviction. 
As it is, it could be seen that the appel- 
lant has been able to prove the exist- 
ence of circumstances which make it 
highly probable that his confession is 
hit by the mandate in Section 24 of the 
Evidence Act. (Para 5) 


The confession of the accused was the 
outcome of,assault by the Customs au- 
thorities. He also took the plea that the 
confession was. made under coercion 
immediately he was released, Therefore 
it was extremely unsafe to regard the 
confession signed by the appellant as 
having been made by him. voluntarily 
and therefore trustworthy. The appel- 
lant, has shown the. existence of circum- 
stances which make it appear to the 
Court that the confession ‘may well 
have been obtained in a manner which 
would bring it within the ambit of Sec- 
tion 24 of the Evidence Act, it being un- 
disputed that the concerned officers. of 
the Department of Customs were “per- 
sons in authority” within the meaning 

of that expression as used in the section. 
> (Para 7} 

Anno: AIR Manual (8rd Edn.), Evi. -Act, 
S. 24 Notes 7, 107. . 


S. B. Bhasme, Sr. Advocate (M/s. P, G. 
Gokhale and B., R. Agarwala, Advocates 


with him), for Appellant; Mr. M. K. 
Ramamurthi, Sr. Advocate, Mr. M. N. 
Shroff, Mrs: Hemanlaika Wahi, (Advo- 


cates with him) (for No. 1) and Mr, R. N. 
Sachthey, Advocate (for No. 2), for Res- 
pondents. 


KOSHAL, J.:— This appeal by special 
leave is directed against the judgment 
dated 7th August 1973 of the Bombay 
High Court upholding the conviction of 
Sevantilal Karsondas Modi (the sole ap- 
pellant before us) for an offence under 
Section 120-B of the Indian Penal Code 
read with clauses (a) and (b) of sub-sec- 


four . 


` 27 were 


- puty Director in the 
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tion (1) of Section 135 of the Customs 
Act 1962 and a sentence of rigorous im- 
prisonment for a year recorded by the 
Chief Presidency Magistrate, Bombay. 


2. The appellant was one of 30 ac- 
cused persons against whom the police 
initiated proceedings in the court of the 
trial Magistrate. Out of them, . accused 
Nos, 28 to 30 were not tried as they had 
absconded and zould not be apprehend- 
ed. The case against accused Nos, 18 and 
19 was allowed to be withdrawn by the 
learned Magistrate on an application 
made by the Public Prosecutor under 
Section 494 of the Code of Criminal Pro- 
cedure. Accused Nos. 14, 24, 25, 26 and 
discharged by the learned 
Magistrate for want of evidence against 
them, Charges were framed by him on 
10 counts against the other 20 accused 
who were tried in consequence. At the 
trial, 266 witnesses were examined in 
support of the prosecution case and 6 in 
defence, Accused Nos, 9, 10, 11, 15, 16, 
17 and 20 were acquitted as a result of 
the trial, while 13 of those charged were 
convicted and sentenced to various terms 
of imprisonmen:. All the 13 last men- 
tioned went up in appeal to the. High 
Court who acquitted accused Nos, 1, 21, 


22 and 23, Accused No, 13 happens to be 


the appellant before us. He was convict- 
ed and sentenced by the learned Magis- 
trate as aforesaid and also on a separate 
charge for an offence under clauses (a) 
and (b) of sub-section (1) of Section 135 
of the Customs’ Act and sentenced to 
rigorous imprisonment for six months in 
consequence. His conviction . on that 
charge, however, was set aside by the 
High Court, against whose judgment, as 
already stated, special leave to appeal 
was granted to him by this Court. 


3. The prosecution case in so far as 
it is relevant for the purpose of this 
appeal may be briefly stated, V., K. As- 
thana, (P.W. 228) who was then the De- 
Directorate of 
Revenue Intelligence in the Department 
of Customs at Bombay and is hereinafter 
referred to as ‘Asthana’, received infor- 
mation in the first half of September 
1966 to the effect that flat No, 2 form- 
ing part of the building known as Sagar 
Mandir and situated in that locality of 
Bombay which is called ‘Shivaji, Park’ 
was being used for storage of smuggled 
gold and disbursement thereof to. its 
purchasers. After the flat had been kept 
under watch for, a few days by some 
officials of the Department, a decision 
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was taken by Asthana to raid the pre- 
mises. The raiding party which consisted 
of senior Customs Officers, took positions 
in the vicinity of Sagar Mandir on the 
morning of 14th September 1966. They 
included B. M. Sevalia, Preventive Off- 
cer, Bombay Customs (P.W. 7 and here- 
inafter referred to as ‘Sevalia’) G. M. 


Alreja, Preventive Officer, Bombay Cus-. 


toms (P.W. 34 and hereinafter mentior- 
ed as ‘Alreja’), P. G. N. Ayengar, Ap- 
praiser in the Directorate of Revente 
‘ Intelligence (P.W, 144 and hereinafter 
called ‘Ayengar’) and D, G. Mugw:, 
Principal Appraiser in the said Directe- 
rate (P.W. 152 and hereinafter referred 
,to as ‘Mugwe’), Sevalia was deputed -o 
watch the movements of persons enter- 
ing the flat and to give a signal on tke 
arrival of the suspects. At about 8.20 
A.M., accused No. 12 was seen enterirg 
the flat and Sevalia alerted the other 
members of the raiding party by givirg 
the agreed signal. Half an hour later, a 
car stopped at the entrance to the cona- 
pound of the building and accused Nes. 
5, 6 and 7 alighted therefrom. Accused 
No. 5 went towards the concerned flat 


but got suspicious on noticing the pre- 


sence of strangers near the entrance, Ee 
turned back and so did his two compa- 
nions. All three of them took to their 
heels but were caught by the raidirg 
party on a direction by Mugwe. Accused 
No. 12 was found inside the flat, Tke 
person of each one of accused Nos. 5, 6 
and 7 was searched ‚and yielded 260 
slabs of gold weighing 10 tolas each. All 
the slabs bore foreign markings ard 
were contained in jackets having lorg 
pockets and worn by each of the cap- 
tives. Bunches of keys exhibits K-4, K-5 
and K-6 and a diary containing accounts 
exhibit ‘O’ were found lying in the pas- 
sage forming part of the flat, 
exhibit J-2 was secured from a room of 
the flat. A search of the person of ae- 
cused No. 12 yielded keys exhibit K-2, 
which fitted the locks used in the flat, 
and sheets of accounts exhibit ‘S’. 


While the search was going on, accus- 
ed No. 13 was found peeping from ou'- 
side through a grille forming part cf 
the flat but started running away on 
seeing what was happening inside. He 
was chased and captured and two keys 
were seized from his person. One of them 
was found to fit the lock on the outer 
door of the flat and the other to fit the 
latch therein. He was also found wear- 
ing a bandi similar to.bandi exhibit J-s. 
At his instance four slabs of gold and 10 
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10 tolas,. 
the 
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gold bangles, each weighing 
were recovered from underneath 
mattress lying on a bed in the flat. 


Accused Nos. 5 to 7 and 13 were in- 
terrogated by the Customs Officials. The 
statement of accused No, 13 exhibit 
Z-383 was recorded by Ayengar on the 
15th of September 1966. In that state- 
ment, the appellant gave an exhaustive 
account of the circumstances in which 
he happened to come to Bombay and 
made his services available to the prin- 
cipal accused named J. K. Shah. The 
long and short of the statement may be 
summarised thus: 


One day J. K. Shah called accused No. 
13, gave him some cloth and sent him 
in the company of one Goverdhan Das 
to have the cloth tailored into bandis of 
a special type having two wide and long 
pockets in the front. The cloth supplied 
was thick and strong. A few days after 
the bandis were ready, accused No, 13 
was taken to the flat in question by his 
sister’s husband, named Natwarlal (ac- 
cused No. 12) or by accused No, 15." 
Thereafter accused No. 13 visited the 
flat several times when he would re- 
ceive bandis containing gold brought 
from outside and store them in the flat 
or would remove such bandis from the 
flat to other places in town. J, K. Shah 
had given him keys of the flat, What- 
ever gold was removed by him from 
the flat, was either deposited by him in 
a room on the second floor of a build- 
ing situated in Modi Street or delivered 
to J. K. Shah in the latter’s office on the 
3rd floor of building No. 111 situated in 
Tambakanta. The room in Modi Street 
had a telephone the number whereof 
was 262283 and a key of this room was 
supplied to him by J. K. Shah. He used 
to receive orders either from J, K. Shah 
or from accused No, 15 to go to the flat 
in Sagar Mandir and receive the gold 
there. He received gold in this way on 
the 12th and 13th of September 1966. On 
the day of his capture he was in the 
room in Modi Street when he received 
a telephone call from J. K. Shah at 11 
or 11.15 A.M. requiring him to visit the 
flat in Sagar Mandir and find out if any 
trouble was brewing and that if that 
was so, J. K. Shah was to be informed 
on the telephone, Accused No, 13 rushed 
to Sagar Mandir in a taxi and tried to 
find out from outside if there was any- 
thing wrong. For that purpose he look- 
ed through a broken ventilator. While 
he was coming towards the road on the 
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beach nearby he was detained. and was 
taken inside the building. - 

While the above statement was being 
recorded, accused Nos, 4, 5, 6, 7 and 8 
were identified by accused No, 13 as 
the persons from whom he used to re- 
ceive gold at Sagar Mandir. i 


4. The evidence relied upon by - the 
prosecution against accused No. 13 may 
be split up under the following heads: 

(a) He was seen visiting the flat: in 
Sagar Mandir on the 8th, 9th and 13th 
September 1966 by the Customs Officials 
who were watching the premises under 
the orders of Mugwe. 


(b) He was peeping into flat No, 13 
. between 11 A.M. and 12 noon on the 
14th of September 1966. 


{c) When he found that the flat was 
under search by officers belonging to the 
Customs Department, he ‘tried to run 
away. ' ` 


(d) He was found in possession of keys 
fitting the locks of the flai. 

(e) He was wearing a bandi similar to 
bandi exhibit J-2 which is a special type 
of bandi suitable for carrying gold slabs 
secretly. ' l i 

(£) 4 slabs of gold and 10 gold bàngles 
were recovered from underneath the 
mattress at his instance, _ 

(g) The ‘confession made by him and 
contained in statement exhibit Z-383. 


The learned trial Magistrate found all 
the above heads to have been establish- 
ed and that is why he convicted. and 
sentenced accused No. 13 on two counts. 
The High Court took a different view 
in relation to heads (a) and (f). It was 
of the opinion that the identification of 
accused No, 13 by the Customs Officials 
on the 8th, 9th and 13th of September 
1966 could not safely be relied upon as 
they had seen people coming into and 
going out the Sagar Mandir only from 
a distance and for very short periods of 
time so that their view of such people 
could possibly be mere “fleeting glan- 
ces”. It further held the alleged recovery 
of the four gold slabs and 10 gold bang- 
les to be unreliable as the marginal wit- 
ness to the recovery memo who was 
produced in court by the prosecution 
did not support it and stated that he 
had not seen accused No, 13 . pointing 
out the slabs and the bangles, The High 
Court concluded therefore that the 
charge under clauses (a) and (b) of sub- 
section (1). of Section 135 of the Customs 
Act was not sustainable. However, it 


found the.other heads of evidence prov- . 
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ed and on the basis thereof upheld the 
conviction and sentence in relation to 
the charge of conspiracy to commit the 
other offences just above described, 


5. After hearing learned counsel for 
the parties at length we find ourselves 
unable to upho.d the impugned judg- 
-ment in so far as accused No, 13 is con- 
cerned. The cirzumstances that he was - 
found peeping into the flat, that he 
tried to run awéy on seeing the Customs . 
Officials searchirg the premises, that he 
was in possession of duplicate keys of 
the flat and that he was found wearing 
a bandi similar to bandi exhibit J-2 are 
not incompatible with his innocence., He - 
was a. close relation of accused No. 12 
who has been found to be the ' person 
really in charge of the flat and it would 
thus be natural for him (accused No. 13) 
to share the flat with the permission of 
accused No, 12. In so living with his 
brother-in-law he may have been given 
to wear the bandi'found on his person 
not for the purpose of carrying gold but 
just for use as ordinary raiment. Again, 
in-a city like Bombay it is not unusal 
for persons sharing a particular ` accom- 
modation to be provided . with separate 
sets of keys for each in order to faci- 
litate ingress or egress at will. Further, 
an innocent man finding his premises 
being: watched by persons in authority 
may wel] feel funky at the prospect of 
a false implication on the basis of a 
mere suspicion (which may or may not 
be well foundec) and may try to make 
himself scarce. Without more, the cir- 
cumstances covered ‘by heads (b), (c), 
(d) and (e), therefore, cannot be regard- 
ed as incrimineting circumstances. So 
the conviction really rests on the con- 


fession attributed to the appellant. If it 


is bound to be voluntary and true it 
may receive some support from the four 
heads of evidence just above described. 
If, on the other hand, the confession 
appears to be either untrue in any ma- 
terial particular or having been caused 
by any-inducement, threat or promise 
such as is described in Section 24 of the 
Evidence Act, it must fall and with it 
fall the other heads of evidence, leav~ 
ing no material to support the convic- 
tion. As it is, we find that the appellant 
has been able to prove the existence of 
circumstances which make it highly pro- 
bable that his zonfession is hit by the 
mandate in Section 24 abovementioned. 


-Our reasons for coming to this conclu- 
sion . follow, : 


x 
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6. The case set up by accused No, I3 
in so far as his confession is concerned, 
mainly consists of a plea that it was 
the result of’ an assault on him by tke 
Customs Officers including Ayengar ard 
Sevalia and that the latter -had forced 
him into making an endorsement in His 
own handwriting under the confessioral 


statement to the effect that that statz- 


ment was voluntary and had been ex- 
plained to him by Sevalia. Naturalby, 
the story of the assault has been stout-y 
denied by Ayengar and Sevalia; bat 
then the circumstances prevailing at tae 
relevant time in the Customs Howe 
where the statement was recorded deñ- 


nitely indicate that all was not well wih | 
the manner in which the interrogation 


of various accused was being carried cm. 
In this connection the outstanding fæ- 
ture of the situation is the fact that zc- 
cused No. 15, when examined ‘by Dr. 
S. R. Joglekar (D.W. 1), on the 1Gh 
September 1966 at 6.15 P.M. was fouad 
to have on his person seven injurzes 
which the doctor has described thus: 

“(1) Ecchymosis below right eye, outer 
part, 1/2’x1/3”, blakish colour. : 

(2) Ecchymosis below lefi eye, middle, 
1/4”x1/4”, blackish colour. 

(3) Diffused contused area, 2 1/2’x3”, 
on right thigh, upper part. 

(4) Contused area on right buttock, 
3”x2”, lower part, wheal (?) marks seen. 

(5) Diffused contused area on lft 


- thigh, back and outer part, 5”x2”, whzal 


- (?) marks seen transversed, 


(6) Transverse wheal (?) marks on beck 
of left knee, 

(7) Contused area on back of left g, 
2”x1". 


According to the doctor, these injures 
appeared to have been caused two to 
four days earlier. Admittedly accused 
No. 15 was apprehended by the Customs 
staff on the 14th September 1966. No 
explanation whatsoever is offered zor 
his injuries by the prosecution but the 
stand taken by accused No, 15 hims=lf 
in this behalf may be stated in his own 
words: 


“At that time, there were six Custem 
Officers around me. In the gallery, I 
was again shown the 4 keys. I was agzin 
asked about the said keys and I kad 
again given the same reply, The said 
officers on hearing this, got enraged and 
began to say that I was stating false- 
hoods, One of the officers then asked me 
to take out my clothes. I had then warn 
one underwear and a pant and one bush- 
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coat and a ganji. I was then asked to 
remove my pant as well as my under- 
wear by the said officer and I did so ac- 
cordingly against my will. That officer 
then ordered me to sit in the posifion of 
‘a chair’. I was so asked to sit like a 
chair without the support of a wall even 
to my back, The six officers were then 
standing around me at that time, After 
making me to sit in that chair position 
said 
keys. I had again given the same reply 
about the said keys. If I moved a little 
from the position of a chair given to 
me, I was kicked by all the officers im- 
mediately, I was able to sit in that posi- 
tion for 4-5 minutes, I used to fall down 
thereafter. I used to be kicked therefor, 
made to stand again and asked to 
resume the same position. In this way, 
I had fallen and had been assaulted 
again and again by the said officers for 
about an hour or so. While I was so be- 
ing questioned and made to sit in that 
position again and again, one of the 
officers had gone out and had returned 
with a ruler in hand having a round 
shape. As I was made to sit in that po- 
sition of a chair, I often used to move 
therefrom, the officers immediately used 
to assault me and I used to get up there- 
by. Out of the Custom Officers the offi- 
cer who had the ruler in his hand used 
to assault me therewith, and the other 
officers used to assault me with kicks, I 
had been assaulted with that ruler on 
my left buttock, on my right buttock, 
on the back portion of the calf of my 
left leg, on my right thigh, on ‘the back- 
side of my both legs etc. I had received 
injuries at all these places stated by me 
above and as a result of this assault on 
me, I could not even stand up. Through- 
out the assault, I was being questioned 
again and again about the said keys by 
all the said officers and at every time IJ 
was stating that I did not know any- 
thing more about the same, Thereafter 
I had fallen down on the ground with 
my face towards the ground. All the 
said six officers then went away.” 


This stand may not be devoid of ex- 
aggeration and embellishment but it re- 
ceived great support from the testimony 
of Dr. Joglekar (D.W. 1) so that the pro- 
bability appears to be that accused No. 
15 received his injuries at the hands of 
the Customs staff; and there being no 
explanation on the part of prosecution 
as to the situation in which he was 
beaten, it is reasonable to presume that 
the stand taken by him is correct and 
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that the injuries were inflicted on him 
as a measure of coercion adopted to 
secure his confession, j 


In coming to a contrary 
the High Court was mainly influenced 
by the fact that although accused 
No. 15 had filed a complaint in court 
against the concerned officers of the 

. Department of Customs, he did not pro- 
secute it but had it dismissed for de- 
fault. The High Court observed in this 
connection: 


conclusion, 


“The only explanation for this un- 
usual . attitude offered by him to the 
Court is that he was afraid of vindic- 
tive attitude from the officers, We have 
not been able to conceive how officers 
could have adopted any vindictive atti- 
tude, when accused No, 15 was not con~- 
cerned with any offence. Be that as it 
may, the fact remains that the complaint 
was not prosecuted and the evidence 
was recorded behind the back of the offi- 
cers. It is not possible to hold on the 
present material that assaulting by the 
officers was for the purposes,of extort- 
ing some confession and such assault 
alone was the cause of the injuries re- 
ceived by him. Beyond, therefore, creat- 
ing a fog of suspicion, the injuries prov- 
ed to have. been caused to accused 

. No.” 15, cannot indicate that all the ac- 
cused were subjected to torture, assault 
and pressure for giving statements 
to the liking of officers or compelling 
them to sign the prepared statements.” 


We do not appreciate this approach to 
the determination of the voluntary na- 
ture of the confession of accused No. 15. 
As we have already pointed out, the 
time of infliction of injuries coincided 
with the day on which accused No. 15 
was apprehended and his confession 
was recorded, In this situation it was 
the imperative duty of the prosecution 
to explain the circumstances in which 
it became necessary for force to be used 
by the Customs staff on the person of 


accused No. 15 and in the absence of any. 


such explanation there is no reason why 
his plea should not be taken at its faca 
value. g 


7. We are of course not directly con- 
cerned with the voluntary nature of the 
confession of accused No. 15 in this ap- 
peal but the circumstances discussed in 
the last paragraph ‘indicate that the 
Custom Officials did not'stick to ethical 
standards in the performance of their 
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duties and, on the other hand, exhibited 
such a zeal in bringing the captives to 
book as transgressed the limits set there- 
on by law. We have already alluded to 
the fact that the High Court itself did 
not regard the recovery of four gold 
slabs and 10 gold bangles alleged to’ have ` 
been made at the instance of accused 
No, 13 to be trustworthy. Besides, the 
plea of accused No, 13 that he was 
coerced into maxing the confession was 
taken at the earliest opportunity, ie. 
on the 20th of September 1966 which 
was the day next to that of his release 
from custody on bail. That plea is con- 
tained in letter exhibit 29 addressed by 


. him on that date to the Additional Col- 


lector of Customs, Bombay, which con- 
tained the following averments:—~ 


“From the 14th instant at 12 noon till 
about 3 p.m. I was locked up along in 
one room with some Customs Officers 
who continuously interrogated me, 
threatened and physically assaulted me 
to make and sign a statement prepared 
by them after ascertaining a few perso- 
nal questions from me pertaining to my 
family and myself. I. was not allowed to 
sleep during the entire night of the 14th/ 


15th and was not allowed to see any 
person. The statement was written out 
by the officers themselves in English 


language and it was not explained to me 
and my signature was obtained which 
I have signed in Gujarathi. As a result 
of this threat, coercion and complete 
exhaustion, I had no alternative but to 
sign the statement after which only I 
was allowed to rest.” à 


` Taking note of these circumstances wé@ 
would consider it extremely unsafe to 
regard the confession exhibit Z-383 
signed by the appellant as having been 
made by him voluntarily and therefore 
trustworthy. The appellant, in our opin- 
ion, has shown the existence of circum~- 
stances, which make it appear to the 
Court that the confession may well have 
been obtained in a manner which would 
bring it within the ambit of Section 24 
of the Evidence Act, it being undisputed 
that the concerned officers of the De- 
partment of Customs were ‘persons in 
authority’ within the meaning of that 
expression as used in the section, 


8. In the result the appeal succeeds 
and is accepted, The judgment of the 
High Court is reversed, the conviction 
recorded against and the sentence im- 
posed upon the appellant by the learned 
trial Magistrate and upheld by the High. 
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“Court are set aside and he is acquitzed 
of the charge in its entirety. 

Appeal allowed. 
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K. L, Subhayya, Appellant v. State of 
Karnataka, Respondent. : 


Criminal Appeal No. 10 of 1974, D/- 
24-1-1679. 
(A) Mysore Excise Act (21 of 1956), 


S., 54 — “Place” — Meaning of. Cri. A. 
No. 221 of 1973, D/- 22-11-1973 decided 
by Karnataka High Court, Reversed, 


The definition of the word ‘place’ an- 
der the Act clearly includes veh cle 
which would inzlude a car, Cri. A. No. 
221 of 1973, D/- 22-11-1973 decided by 
Karnataka High Court Reversed, 

(Pare 4) 


(B) Mysore Excise Act (21 of 1966), 
S. 54 — “Recording the grounds of his 
belief? — Failure. Cri. A, No. 221 of 
1973, D/- 22-11-1973 decided by Karna- 
taka High Cour: Reversed. 


Both Ss. 53 end 54 contain valueble 
safeguards for the liberty of the citszen 
in order to protect them from ill-found- 
ed or frivolous prosecution or harass- 
ment. In the instant case, the inspector 
who had searched the car of the accused 
had not made any record of any ground 
on the basis of which he had a reason- 
able belief that an offence under the Act 
was being committed before proceeding 
to search the cer: 


Held that the provisions of S, 54 were 
not at all complied with. This, therefore, 
rendered the enzire search without juris- 
diction and as a logical corollary, vitiat- 
ed the conviction under S. 34, Cri. ‘A. 
No, 221 of 1973, D/- 22-11-1973 decided 
by Karnataka High Court Reversed. 

(Para 4) 

Mr. S. S5, Jawal and Mr. B. P. Singh, 
Advocates, for Appellant; Mr. M. V2er- 
appa and J. R. Dass, Advocates, for Res- 
pondent. 


JUDGMENT:— In this appeal by Spe- 
cial Leave the appellant has been con- 
victed under S. 34 of the Mysore Excise 


*(Criminal Appeal No. 221 of 1972, D/- 


92-11-1973 (Kant).) 
BW/BW/A842/79/DHZ 
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Act and sentenced to three months’ 
rigorous imprisonment and a fine of 


Rs. 100 for being in possession of 48 
bottles of liquor which were recovered 
from a car which was being driven by 
the appellant. Mr. Javali appearing for 


the appellant has raised a short point 
before us. He has submitted that the 
Inspector of Excise who searched the 


car along with the panches had no juris- 
diction to do so because he did so with- 
out complying with the provisions . of 
S. 54 of the Excise Act, In our opinion, 
the contention is well founded and must 
prevail. S, 53 runs thus: 

“If a Magistrate, upon information 
and after such inquiry (if any) as he 
thinks necessary, has reasons to believe 
that an offence under S. 32, S. 33, S. 34, 
S. 36 or $. 37 has been, is being or is 
likely to be committed, he may issue a 
warrant— 

(a) for the search of any place in 
which he has reason ‘to believe, that 
any intoxicant still, utensil, implement, 
apparatus or materials which are used 
for the commission of such offence or 
in respect of which such offence has 
been, is being, or is likely to be, com- 
mitted, are kept or concealed, and 

(b) for the arrest of any person whom 
he has reason to believe to have been, 
to be, or to be likely to be engaged in 
the commission of any such offence.” 

2. Thus this section relates to a con- 
tingency where the Statute enjoins that 
any inspector before searching a place 
must obtain a warrant from the Magis- 
trate, S. 54 is a special provision which 
arises in urgent cases where it may not 
be possible for the officer concerned to 
get a warrant from the Magistrate. Sec- 
tion 54 runs thus: 


“Whenever the Excise Commissioner 
or a Deputy Commissioner or any police 
officer not below the rank of an officer 
in charge of a police station or any Ex- 
cise Officer not below such rank as may 
be prescribed has reason to believe that 
an offence under S. 32, S. 33, S. 34, 
5. 36, or S. 37 has been, is being, or is 
likely to be committed, and that a search 
warrant cannot be obtained without af- 
fording the offender an opportunity of 
escape or of concealing evidence of the 
offence, he may after recording the 
grounds of his belief— 

(a) at any time by day or by night 
enter and search any place and seize 
anything found therein which he has 
reason to believe to be liable to ‘confis- 
cation under this Act; and 
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(b) detain and search and, if he thinks 
_proper, arrest any person found in such 
place whom he has reason to believe to 
be guilty of such offence as aforesaid.” 


3. In the instant case, it is admitted 
that the inspector who searched the car 
of the appellant had not made any re- 
cord of any ground on the basis of which 
he had a reasonable belief that an of- 
fence under the Act, was being commit- 
ted before proceeding to search the car 
and thus the provisions of S. 54 were 
not at all complied with. 


4. This, therefore, renders the entire 
search without jurisdiction and as a logi- 
cal ‘corollary vitiates the conviction. 
We feel that both Ss. 53 and 54 con- 
tain valuable safeguards for the liberty 
of the citizen in order to protect them 
from ill-founded or frivolous prosecution 
or harassment. The point was taken be~ 
fore the High Court which appears to 
have brushed aside this - legal lacuna 
without making any rea] attempt to ana- 
lyse the effect of the provisions of Sec- 
tions 53 and 54, The High Court observ- 
ed that these two sections were wholly 
irrelevant. With due respect, we are 
unable to approve of such a cryptic ap- 
proach to a legal question which is of 
far-reaching consequences. It was, how- 
ever, suggested that the word ‘place’ 
would not include the car, ‘but the defi- 
nition of the word ‘place’ under the Act 
clearly includes vehicle which would 
include a car, Thus the ground on which 
the argument of the petitioner has been 
rejected by the High Court cannot be 
sustained by us. We are satisfied that 
there has been a direct non-compliance 
of the provisions of S, 54 which renders 
the search completely without jurisdic- 
tion. In this view of the matter, the ap- 
peal is allowed, the conviction and sen- 
tence passed on the appellant is set aside 
and he is acquitted of the charges fram- 
ed against him, 
i Appeal allowed. 
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(From : Allahabad)* ` 


V, R. KRISHNA IYER, JASWANT 
SINGH AND A. D. KOSHAL, JJ, 


The State of U. P. and another, Appel- 
lants v. R. D. Rai ete. etc., Respondents. 


Civil Appeals Nos, 1349 and 1488 of 
1977, D/- 30-11-1978. 


CW/CW/A259/79/LGC 


State of U. P. v, R, D. Rai (K. Iyer J.) 


A. I. R. 
Constitution of India, Art, 136 — Ap- 
peal by special leave -— Premature 


retirement — High Court quashing the 
order — No manifest injustice caused 
by decision of High Court — Supreme 
Court will not interfere merely because 
there are abstract questions of law or 
there is some thing to be said in sup- 
port of appeal. (Para 2) ` 


Anno: AIR Comm. Constn, of India- 
(2nd Edn.), Art. 136, N. 10-A, 


KRISHNA IVER J.:— These two ap- 


` peals by special leave are filed by the 


State of Uttar Pradesh against the judg- 
ments of the Division Bench of Allaha- 
bad High Court cuashing two orders of 
premature retirement under C. S. R. 
Article 465, The two officers belong to 
the Prisons Department and have had - 
entries at some stage of their career 
which are appreciative of their effici- 
ency. However, the retirement ‘was 
ordered on the assumption that there 
were adverse ertries. Notwithstanding 
the adverse entries they alsa had the 
benefit of ‘promotion. Shri Dikshit, learn- 
ed counsel for the appellant, drew our 
attention to the various facts in.the case 
including the entries in the confidential 
records of the respondents, He further 
drew our attention to a legal flaw 
committed by the High Court in one of 
the judgments in misunderstanding the 
scope of U., P, Aci, 33 of 1976, which has 
a retrospective provision enabling « ad- 
verse entries prior to a promotion being 
taken cognizance of for purposes of pre- 
mature retirement in public interest. 


2 Having heard counsel at some 
length and considered the materials 
before us, we are satisfied that no mani» 
fest injustice whatever has been caused 
by the decisions of the court under 
attack, Indeed one of the respondents 
has retired from service by superannua-~ 
tion in the normal course and the other 
has either retired or is on the verge of 
retirement. With zhe result that in the 
ultimate terms the dispute is a ` mone- 
tary claim. Even’ otherwise the totality 
of circumstances does not persuade us 
to the view that there is any injustice 
at all, Far-from it, the Division. Bench 
judgment of the High Court has perhaps 
left the matter at a just level. We do 
not go further into the appeals for this 
reason, We think that our jurisdiction 
need not be exercised merely because 
there are abstract questions of law or 
there is something to be said in support 
of an appeal. Having regard to the prin- 
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iciples governing the appellate juriscic- 
tion and further the applicability of he 
same criteria which prevail in exercise 
of Art. 136 even atthe time of -ke 
hearing of an appeal, we decline to ia- 
terfere with the judgments of the High 
Court. 


3. It is true that Shri Dikshit “as 
urged an arguable point on the basis bf 
U. P. Act 33 of 1976. Under differant 
circumstances and 
case we might have investigated tris 
matter, but in view of the circumstances 
we have already set out, we decline io 
consider this question of law which 
certainly can be raised when an appro- 
priate situation arises, With these obser- 
vations we dismiss the two appeals, Ho 
costs, : 
Appeals dismiss=d. 





' AYR 1979 SUPREME COURT 713 _ 


(From: Rajasthan)* 


S. MURTAZA FAZAL ALI AND 
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Gopal . Lal, Appellant v, State of 
Rajasthan, Respondent. ~ - 

Criminal Appeal No. 255 of 1973, 

30-1-1979. 

(A) Penal Code (45 of 1880), S. 494 — 

Scope and applicability — Hindu Mazzi- 

age Act (25 of 1955) S. 17 — Secead 


marriage though void under S, 17 — 
S. 494 I. P.C., if attracted, 


we 


Wher2 a spouse contracts a secoad 
marriage while the first marriage is stll 
subsisting the spouse would be guiby 
of bigamy under S, 494 LP.C. if iis 
proved that the second marriage was a 
valid one'in the sense that the necs- 
sary ceremonies required by law or by 
custom have been actually performal. 
The voidness of the marriage under 
Section 17 of the Hindu Marriage -Act is 
in fact one of . the essential ingredierts 
of Section 494 I.P. C. because the secamd 
marriage will become void only beca ce 
of the provisions of Section 17 of “ke 
Hindu Marriage Act. What Section _7 
the Hindu Marriage Act contemple=s 
is that the second marriage must be 
accordirg to the ceremonies required Ly 
law. If the marriage is void its voidn=s 


“(Criminal Revn. No. 309 of 1973, D- 
16-7-1973 (Raj) }. 
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in an approprizte- 
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would only lead to civil consequences 
arising from such marriage. Section 17 
of the Hindu Marriage Act has tc be 
read in harmony and conjunction with 
Section 494 I. P.C, Therefore, merely 
because the second marriage is void 
under Section 17 of the Hindu Mariage 
Act it cannot be said that Sectior. 494 
will not be attracted. AIR 1965 SC 1564, 
AIR 1966 SC 614 and AIR 1971 SC 1153 


Foll, (Paras, 4, 5, 6) 
Anno: ü) AIR Comm, Penal ‘Tode 
(2nd Edn.) S, 494 N. 5. 8 (ii) AIR 


Manual (3rd Edn.), Hindu Marriage Act, 
S. 17 N. 4. 


(B) Penal Code (45 of 1860), S. 494 — 
Sentence — Bigamy is a serious offence 
— Court cannot take a very lenient view 
— Accused sentenced to 2 years’ R. I. 
and fine of Rs, 2000/- — Fine of Rupees 
2000/- already paid — Held, ends of 
justice will be met by reducing sentence 
of imprisonment from two years to one 
year while maintaining sentence of fine. 

(Paza 7) 

Anno: AIR Comm, Penal Code (2nd 

Edn.), S. 494, Ñ. 18, 


Cases Referred: Chronological Paras 


AIR 1971 SC 1153: (1971) 3 SCR 961: 
1971 Cri LJ 939 6 

AIR 1966 SC 614: 
1966 Cri LJ 472 

AIR 1965 SC 1564: (1965) 2 SCR 837: - 
1965 (2) Cri LJ 544 5 


Mr, A. N. Mulla, Sr. Advocate (Mr. 
B. P. Singh; Advocate with him), for 
Appellant; Mr. Sobhag Mal Jain, and 
Mr. S, K. Jain, Advocates, for Respondent. 


(1966) 1 SCR 539: 
6 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judg- 
ment of the Rajasthan High Court by 
which the conviction of the appellant 
under Section 494 I P.C. and sentence 
of two years rigorous imprisonment and 
fine of Rs. 2,000/- have been upheld. 
The facts of this case have been detail- 
ed in the judgments of the courts below 
and it is not necessary to repeat them. 
Suffice it to say that the accused Gopal 
Lal married the complainant Kanchan 
sometime in the year 1963 and a child 
was born out of this ‘wedlock. Soon 
thereafter the parties appeared to have 
fallen out and parted company. While 
the first marriage was subsisting Gopal 
Lal contracted a second marriage which 
according to the custom prevalent ` 
amongst Tellis is a valid marriage com- 
monly known as nata marriage, This 
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marriage was contracted on 20th of 
March, 1969. The complainant Kanchan, 
the first wife having come to know 
about this marriage filed a complaint on 
the 22nd March, 1969, on the basis of 
which appellant was prosecuted and ulti- 
mately convicted as mentioned above. 

2. Mr. A. N, Mulla, learned counsel 
for the appellant, had submitted two 
points before us. In the first place it was 
contended that in view of the provisions 
of Section 17 of the Hindu Marriage 
Act, the second marriage being a void 
marriage, the provisions of Section 494 
I. P.C. are not attracted at all. We have 
given our anxious consideration to this 
argument but we are of the opinion that 
the argument is wholly untenable, Sec- 
tion 494 runs thus: 

“Whoever, having a husband or wife 
living, marries in any case in which 
such marriage is void by reason of its 
taking place during the 
husband or wife, shall be punished with 
imprisonment of either description for 
aterm which may extend to seven 
years, and shall also be liable to fine. 


Exception — This section does not ex- 
tend to any person whose marriage with 
such husband or wife has been declared 
` void by a court of competent jurisdiction, 
nor to any person who contracts a mar- 
riage during the life of a former husband 
or wife, if such husband or wife, 
at the time of the subsequent mar- 
riage, shall have been continually 
absent from such person for the space 
of seven years, and shall not have been 
heard of by such person as being alive 
within that time provided the person 
contracting such subsequent marriage 
shall before such marriage takes place, 
inform the person with whom such 
marriage is contracted of the real state 
of facts so far as the same are within 
his or her knowledge”, 

3. The essential ingredients 
offence are: 

(1) that the accused spouse must have 
contracted the first marriage, ~ 

(2) that while the first marriage was 
subsisting the spouse concerned must 
have contracted a second marriage, and 

(3) that both the marriages must be 
valid in the sense that the necessary 
ceremonies required by the personal law 
governing the parties had been duly 
performed. 


4. It may also be noticed that Sec- 
tion 494 I. P.C. would come into play 
only if the second marriage becomes 
void by virtue of the fact that it had 


of this 


life of such: 


S. 17 clearly provides 
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taken place in the lifetime of one of 
the spouses, Thus, it is not possible to 
accede to the contention of Mr. Mulla 
that merely because the second marriage 
was void under Section 17 of the Hindu 
Marriage Act hence Section 494 I. P.C. 
would not be attracted. Section 17 of the 
Hindu Marriage Act runs thus: 


“Any marriage between two Hindus 
solemnized after the commencement of 
this Act is void if at the date of such 
marriage either party had a husband 
or wife living end the provisions of 
Sections 494 and 495 of the Indian Penal 
Code shall apply accordingly”, | 

5. What Section 17 contemplates is 
that the second marriage must be ac-' 
cording to the ceremonies required by 
law. If the marriage is void its voidness 
would only lead to civil consequences 
arising from suck marriage. S, 17 makes 
it absolutely clear that the provision has 
to be read in harmony and conjunction 
with the provisions of S, 494 of the Penal 
Code which has been extracted above. 
that provisions 
of Ss. 494 and 496 of the Penal Code shall 
apply accordingly, In other words though 
the marriage may be void under S. 17 
by reason of thé fact that it was contract- 
ed while the firs: marriage was subsist-| . 
ing, the case squarely falls within the 
four corners of S. 494 and by contract- 
ing the second marriage the accused in- 
curs the penalty imposed by the said 
statute. Thus the combined effect of Sec- 
tion 17 of Hindu Marriage Act and S. 494 
is that when a person contracts a second 
marriage after the coming into force of 
the said Act while the first marriage is 
subsisting he commits the offence of 
bigamy. (Emphasis ours), This matter 
is no longer res integra as it is conclud- 
ed by a decision of this Court in Bhaurao 
v. State of Maharashtra (1965) 2 SCR 
837: (ATR 1968 SC 1564). This Court 
while considering the question of bigamy 
qua the provisions of Section 17 observ- 
ed as follows: : 


“Section 17 prevides that any marriage 
between two Hindus solemnized after 
the commencement of the Act is void 
if at the date of such marriage either 
party had a husband or wife living. and 
that the provisions of Sections 494 and 
495 I. P.C. shall apply accordingly. The 
marriage between two Hindus is void in 
view of Section 17 if two conditions are 
satisfied: (i) the marriage is solemnized 
after the commencement of the Act; (ii) 
at the date of such . marriage, either 














“The voidness 
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party had a spouse living. If the marzi- 
age which took place between the appel- 
lant and Kamlabai in February 1662 
cannot be said to be ‘solemnized’, that 
marriage will not be void by virtue of 
Section 17 of the Act and Section £94 
I. P.C., will not apply to such parties to 
the marriage as had a spouse. living”. 


means in cen- 
a marriage, ‘to celebrate 


The word ‘solemnize’ 
nection with 


the marriage with proper ceremomes 
and in due form’, according to the 
Shorter Oxford Dictionary. It follows, 


therefore, that unless the marriage is 
‘celebrated or performed with proper 
ceremonies and in due form’ it canmot 
be said to be ‘solemnized’. It is therefere 
essential, for the purpose of Section 17 
of the Act that the marriage to wh-ch 
Section 494 I. P.C. applies on account of 
the provisions of the Act should heve 
been celebrated with proper ceremomes 
and in due form”, 


6. It was thus pointed out by tais 
‘Court that Section 17. of the Hirdu 
Marriage Act requires that the marriage 
must be properly solemnized in “he 
sense that the necessary ceremonies ~e- 
quired by law or by custom must be 
duly performed, Once these ceremonies 
are proved to have been performed “he 
marriage becomes properly solemnired 
and if contracted while the first marri- 
age is still subsisting the provisions of 
Section 494 will apply automatically. In 
a decision of this Court in Kanwal Ram 
v. Himachal Pradesh Administrat on 
(1966) 1 SCR 539: (AIR 1966 SC 6.4) 
the earlier case was noticed by “he 
Gourt and relied upon. The matter kas 
also been fully discussed in Priya Bala 
Ghosh v. Suresh Chandra Ghosh (1971) 
3 SCR 961: (AIR 1971 SC 1153). In 
view of the authorities of this Court, 
therefore, the following position emerges: 
where a spouse contracts a second mar- 
riage while the first marriage is sil 
subsisting the spouse would be guilty 
of bigamy under Section 494 if it is 
proved that the second marriage waz a 
valid one in the sense that the necas- 
sary ceremonies required by law or by 
custom have been actually perform=d. 
of the marriage under 
Section 17 of the Hindu Marriage Act is 
in fact one of the essential ingredients 
of Section 494 because the second marri- 
-Jage will become void only because of zhe 


provisions of Section 17 of the Hirdu 
Marriage Act, In these  circumstancss, 
therefore, we are unable to accept the 
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contention of Mr. Mulla that the second 
marriage being void Section 494 will 
have no application. It was next con- 
tended by Mr. Mulla that there is no 
Jegal evidence to show that the second 
marriage which is said to be a nata 
marriage was actually performed, We 
are afraid, we are unable to go into 
this question because three courts have 
concurrently found as a fact that the 
parties were governed by custom of 
nata marriage and the two essential cere- 
monies of this marriage are: 


(1) that the husband should take a 
pitcher full of water from the head of 
the prospective wife; 

(2) that the wife should wear chura 
by the husband. 


7. There is evidence of P.Ws. 2, 3, 4 
and 5 who have proved the fact that 
these ceremonies had been duly per- 
formed in their presence, That there was 
such a custom which requires these 
ceremonies was admitted by D.Ws. 3 and 
5 who were examined by the appellant. 
The evidence led by the prosecution has 
been accepted by the High Court and 
the courts below and after perusing the 
evidence we are not in a position to hold 
that the finding of facts arrived by the 
courts below are wrong in law or per- 
verse, From the evidence led by the 
prosecution, therefore, it has been clearly 
established that the second marriage 
which was performed by the appellant 
Gopal Lal with Gopi was a valid mar- 
riage according to the custom of the 
nata marriage prevalent in the Telli 
community to which the appellant be- 
longed. This being so and the validity 
of the first marriage not having been 
disputed Section 494 I. P.C. applies in 
terms and the appellant must be held 
to have committed the offence of bigamy 
as contemplated by Section 494 I. P.C. 
Lastly, Mr, Mulla pressed this appeal on - 
the question of sentence. Bigamy is a 
serious offence and the maximum punish- 
ment under Section 494 is seven years. 
Therefore, where the offence of bigamy 
is proved the court cannot take a very 
lenient view. In the instant case the 
appellant was sentenced to two years 
and a fine of Rs. 2,000/-. It appears that 
the appellant has already paid a fine of 
Rs, 2,000/-. In these circumstances there- 
fore, we feel that the ends of justice 
will be met by reducing the sentence 
of imprisonment from two years to one 
year but maintaining the sentence of 
fine. With this modification the appeal 
is dismissed. The appellant will now 
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surrender and serve out the remaining 
portion of the sentence, 
i Order accordingly. 


Nathu v. State of 
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O. CHINNAPPA REDDY, JJ. 

Nathu Garm, Appellant v. State of 
Uttar Pradesh, Respondent. 

Criminal Appeal No. 327 of 1977, D/- 
17-10-1978. 

Penal Code (45 of 1860), Ss. 300, 302 
— Murder charge — Appreciation of 
evidence — Circumstantial evidence — 
Held sufficient for conviction — Ab- 
sence of mitigating circumstances 
Death sentence held was justified, 


The appellant was prosecuted for the 
murder of one girl Km. H, aged 14 years’ 
On an appreciation of the entire circum- 
. stantial evidence on record, the Sessions 
Court as also the High Court took the 
view that the prosecution had satisfac- 
torily established the following facts 
and incriminating circumstances against 
the appellant accused: 

1. That on April 10, 1975 at 8 or 9 a.m. 
H left her house with meals for her 
brother K who was working in the field. 

2. That after serving food to her 
hrother she started with the utensils, on 
her return journey at about 10.00 am. 

3. That at about 11.00 am. she was 
seen entering the house of the appel- 
lant along with the appellant, 

4. That the appellant was at his house 
at 3 or 4 p.m. on that day with the door 
of his house tolted from inside, 


5. That, at about 5.00 pm. when the 
search party reached the house of the 
appellant, he was found sitting at the 
threshold of his house and when ques- 
tinned about H he ran away. 


6. That the dead body of H was found 
lying in an` injured condition in the 
house and that the utensils (Tiffin 
Garrier, Lota, Glass, etc.) were recovered 
from there. 

7. That from the house, apart from 
the blood-stained clothes of the deceased, 
a ‘Lungi’, a spear and a stone stained 
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with blood were recovered by the police 
in the presence cf Panchas. 

8. That the appellant was all alone 
staying in the said house where the 
body of H was found in the aforesaid 
circumstances. i i 

Relying on aforesaid circumstantial 
evidence the Sessions Court convicted 
the appellant under Section 302 I. P.C. 
and the High Court in appeal upheld 
his conviction under Section 302 and 
confirmed the death sentence. In appeal 
to the Supreme Court by special leave, 

Held (i) that it was clear that the 


cumulative effect of all the facts and 
circumstances, enumerated above and 
which had been established by the 


would 
was 
for 


prosecution quite satisfactorily, 
lead to the only inference that it 
the appellant who was responsible 
the murder of deceased H. The trial 
Court was right in drawing- the infer- 
ence that the appellant, a bachelor of 
28 years, living all alone must have 
lured the girl ‘into his house on some 
pretext or another and tried to crimi- 
nally assault her; but because of resist- 
ence, his attempt failed and thereupon 
he killed her. Both the Courts below 
were perfectly justified in convicting the 
appellant under Section 302 I. P.C. 
(Para 13) 
Gi) As regards the sentence, in the 
absence of any extenuating or mitigating 
circumstances there was no justification 
for awarding lesser punishment than 
death sentence. (Para 14) 


Anno: AIR Comm, Penal Code, (2nd 
Edn.), Ss. 299 & 330 N. 88; S. 302 N. 2A. 

Mr. Sudershan Lal Aneja, Advocate 
Amicus Curiae, for Appellant, Mr. ©. P. 
Rana, Advocate, for Respondent. 

TULZAPURKAR, J.:— This appeal by 
special leave is directed against the judg- 
ment and order of the Allahabad High 
Court dated August 10, 1976 (in Criminal 
Appeal No. 503 of 1976 and Reference 
No. 9 of 1976) upholding the conviction 
of the appellant under S. 302. I. P. C. 
and confirming zhe sentence of death 
awarded to him by the Third Additional 
Sessions Judge, Pillibhit on March 20, 1976 
in Sessions Trial No. A-9 of 1975. 


2. The prosecution case, briefly, .stat- ° 
ed, was that on April 10, 1975 at about 
8 or 9 a.m. Km. Hazrati, since deceased, 
aged about 14 years took food for her 
brother Kadir Baksh (PW 1) to the field 
of Sarpanch Shyam Behari (PW 4) in 
village Imalia, where he had gone along 
with others to cut wheat crop. After 
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serving food to her brother Hazrati starzed 
returning to the village with the utensils 
(Tiffin Carrier, Lota, Glass, etc.) but she 
did not reach home. When Kadir Bash 
returned home in the village at about 
noon, he was informed by his mother tnat 
Hazrati had not come back, whereupon 
Kadir Baksh (PW 1) along with Sarpaach 
Shyam Behari Lal (PW4). Shabhapati 
Shyam Behari Lal (PW11) and others 
undertook a search for Hazrati first in 
various fields; they also made enqui-ies 
in the several houses in the village. At 
about 5.00 p.m. the search party came 
near the house of the appellant who was 
found sitting in the front door of his 
house but on being questioned: regarcing 
Hazrati’s whereabouts he ran away. 
whereupon the search party entered the 
house of the appellant and found the 
dead body of Hazrati lying in a corner 
with bleeding injuries and her clozhes 
(Salwar, Kurta, Orhni, etec.) soaked in 
blood, her salwar being lcose and hazing 
slipped down upto her knees, The wen- 
sils (Tiffin Carrier, Lota, Glass eté) were 
also lying there. The search party also 
noticed a ‘Lungi’, a. stone and a spear 
(fodder cutting spear) each stained with 
blood lying in the room. Leaving his 
_companions to watch the dead Indy, 
Kadir Baksh (PW1) walked the distance 
of about 4 miles and lodged his report at 
Barkhera Police Station at 7.00 p.m on 
the same day. ‘On receiving the report 
the Station Officer Bhushan Singh (PW 6) 
recorded the statement of Kadir Baksh 
and reached the place of occurrence at 
. about 8.00. p.m. but as it was dark and 
no gas light could be procured from the 
village he posted a guard at the place of 
_ occurrence for the overnight and urder- 
took the investigation on the following 
day. After preparing inquest report he 
took samples of bloodstained earth and 
plain earth from the .room, took charge 
of the blood-stained spear, the bbod- 
stained stone, the blood-stained ‘Langi’ 
as well as the blood-stained ‘Dupata’ of 
the deceased and the several utensils 
under different Panchnamas and obtcined 
Chemical Analyser’s report which skow- 
ed that the stone, the spear, and the 
clothes of the deceased had blood-szains 
on them but neither the ‘Lungi’ of the 
Appellant nor the clothes of the deceased 
had any seminal stains. He arranged to 
send the dead-body along with necessary 
papers to Pilibhit for post-mortem exa- 


mination and Dr. Gangwar (PW 5) -who 
did the autopsy on April 12, 1973 at 
9.30 p. m., noticed in all seven. injuries — 
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three incised wounds, three abrasions and 
one punctured wound — all ante mortem, 
out of which the major one was “incised 
clean cut wound on the neck 
22 cm. x 3 cm. x soft structure on front of 
neck 3cm, below chin” which had re- 
sulted in the trachea, bronchi and oeso- 
phagus being cut and in his opinion the 
injuries on her body were sufficient in 
the ordinary course of nature to cause 
death. He also opined that the incised 
wounds on the neck and the lower and 
upper lips could be caused by the spear 
while the abrasions on the two shoulders 
and back could be caused by friction and 
the punctured wound on the right arm 
could be caused with the point of the 
fodder-cutting spedr. As regards genitals 
he did not find any sign of violence. The 
Station Officer (PW 6) also recorded the 
statement of witnesses on April 11, 1975. 
In spite of search the appellant-accused 
could not be traced, It appears that on 
May 5, 1975 the accused surrendered him- 
self before the Committing Magistrate at 
Pilibhit and was then taken ‘into custody. 
On completing the investigation he sub- 
mitted the charge-sheet against the ap- 
pellant on May 28, 1975. After holding 
the preliminary inquiry the appellant 
was committed to the Court of Session 
to stand his trial for offences under Sec- 
tions 302 and 201, I, P. C 


3. The appellant abjured guilt and 
disputed the circumstantial evidence con- 
necting him with the crime, contending 
that he had been falsely implicated in the 
case on mere suspicion, 


4. At the trial the prosecution led oral 
evidence of 11 witnesses out of whom 5 
witnesses were material, namely Kadir 
Baksh, the deceased's brother (PW 1), 
Nathu Lal (PW2), Duli Ram (PW 3), 
Sarpanch Shyam Behari Lal (PW 4) and 
Sabhapati Shyam Behari Lal (PW 11), 
who deposed to the several incriminating 
circumstances. The medical evidence was 
furnished by Dr, Gangwar (PW 5) as de- 
tailed above. The steps taken during the 
investigation were deposed to by the 
Station Officer -Bhushan Singh (PW 6). 


5. On an appreciation of the entire 
material on record the Sessions Court as 
also the High Court took the view that 
the prosecution had satisfactorily estab- 
lished the following facts and incriminat- 
ing circumstances against the appellant- 
accused : j l 


1. That on April 10, 1975 at 8 or 9 a.m. 
Hazrati left her house with meals for her 
brother Kadir Baksh (PW1) who was 
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working in the field of Sarpanch Shyam 
Behari Lal (FW 4) — evidence of Kadir 
Baksh (PW 1). 

2. That after serving food to her 
brother she started with the utensils on 
her return journey at about 10.00 a.m. 
~~ evidence of (PW 1 and PW 4). 

3. That at about 11.00 a.m. she was 
seen entering ihe house of the appellant 
along with the appellant — the evidence 
of Nathu Lal (PW 2). f 

4. That the appellant was at his house 
at 3 or 4 p.m, on that day with the door 
` of his house bolted from inside — evi- 

dence of Duli Ram (PW 3). . 

5. That at avout 5.00 p.m. when the 
search party reached the house of the 
appellant he was found: sitting at -the 
threshold of his house and when ques- 
tioned about Hazrati, he ran away — 
evidence of PW 1, PW4 and PW 11. 

6. That the dead body of Hazrati was 
found lying in an injured condition be- 
hind the kutia in the house and that the 
utensils (Tiffin Carrier, Lota, Glass,. etc.) 
were recovered from there. : 

7. That from the house apart from the 
blood-stained clothes of the deceased, a 
‘Lungi’, a spea? and a stone stained with 
blood were recovered by the police in 
the presence o= panchas. 

8. That the appellant was all alone 
staying in the said house where the body 
of Hazrati was found in the aforesaid 
circumstances, 


6. Relying cn aforesaid circumstantial 
evidence the Sessions Court convicted 
the appellant both under Ss, 302 and 201, 
I P. C. but the High Court in appeal up- 
held his conviction under S. 302 and con- 
firmed the death sentence but quashed 
the conviction and sentence imposed upon 
him under S, 2)1, I. P. C. on the ground 
that the mere fact-that the bady of the 
deceased was lying behind the kutia in 
the house of the appellant could not lead 
to the inferenc2 that he had caused the 
disappearance af the evidence of murder. 


7. It cannot be disputed, nor was it 
disputed by counsel for the appellant be- 
fore us, that tke aforesaid incriminating 


circumstances taken with the medical - 


evidence of Dr. Gangwar (PW 5) and the 


Chemical Analysers Report (Ex. Ka-20) 


would constitute the necessary links in 
the chain of circumstantial evidence lead- 
ing to the only inference that it was the 
appellant. and rone else who was res- 
ponsible for the murder of Kumari Haz- 
rati. But counsel for the appellant dis- 
puted that the circumstances at Nos. 3, 
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4, 5 and 8 had ben established beyond 
doubt by the prosecution and submitted 
that if these important links in the chain 
particularly those at 3, 4 and 8 were mis- 
sing then the connection of the appellant 
with the crime could not be said to have 
been established, 


8. At the outset it may be stated that 
all the five material witnesses, namely, 
Kadir Baksh (PW 1), Nathu Lal (PW 2), 
Duli Ram (PW 3), Sarpanch Shyam Behari 
Lal (PW 4), Sabhavati Shyam Behari Lal 
(PW 11) as well as the appellant are resi- 
dents of village Imaliya and knew each 
other very well. Secondly, apart from 
Kadir Baksh (PW 1), who happened to be 
the brother of the deceased, none of the 
other four witnesses is related or inter- 
ested in Kadir Beksh or his deceased 
sister Hazrati and such were rightly re- 
garded as independent witnesses by the 
High Court and even Kadir Baksh’s evi- 
dence could not be viewed-with distrust 
merely on the ground that he was the 
brother. of the deczased. ‘Thirdly it had 
not been suggested that any of these 
material witnesses had any enmity or 
strained relations with the appellant with 
the result that none of them. had any rea~ 
son to implicate the appellant falsely. 
Fourthly, the first information report ‘was 
lodged by Kadir Baksh (PW1) within 
two hours of the discovery of his ‘sister’s 
dead body and therein the entire story 
and the names of several villagers in- 
cluding Sarpanch Shyam Behari Lal 
(PW 4) and Sabhapati Shyam Behari Lal 
(PW 11) who consticuted the search party 
have been mentioned. It is inthis back- > 
ground that we will have to consider the 
evidence of the material witnesses who 
have deposed to ore or the other of the . 


aforesaid incriminacing circumstances. 


9. -As regards the. circumstance at 
No, 3 above, the deceased being last seen 
with the appellant, entering the house of 
the appellant along with him at about 
11.00 a.m. on the fateful day, there is 
the evidence of Nathu Lal (PW 2). Ac- 
cording to him on that day at about 
11.00 am. accompanied by one Dildar 
he was going to his brother-in-law’s 
place Kanakor when he saw deceased ` 
Hazrati going along with the. appellant 
up to the front doar of the latter’s house 
and entering the same. Counsel for the 
appellant pointed out that it was elicited 
in his ecross-examiration that he was ,@a 
prosecution witness in a gambling case 
and relying on this fact it was urged that 
the witness should be regarded as a per- 
son of the police and, therefore, his evi~ 
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dence should not be accented. It is not 
possible to accept this contention; simply 
because the witness happened to hea 
prosecution witness in a gambling case, 
it cannot be said that he is a persor -of 
the police or that his evidence that- he 
saw deceased Hazrati anc appellant en- 
tering the house of the appellant at about 
11.00 a.m. on the day in question sheuld 
be rejected. The witness's house is just 
at a distance of 10 to 15 paces from the 
house of the appellant and according to 
him he had come out of his house at zhat 
time for going to his brother-in-law’s 
place at Kanakor, seven miles from his 
village and he had seen the deceased go- 
ing with the appellant in the lat er’s 
house. He returned to Imaliya from 
Kanakor the next day and learnt about 
the murder whereupon he told every~ 
body what he had seen on the prev_ous 
day; his statement was also recorded im- 
mediately. There is no reason why the 
evidencé of this witness should not be 
accepted, 


10. As regards the appellant being in 
his house with the door bolted from in- 


side at 3 or 4 p.m. on the day of the: 


incident, the evidence is that of Duli Ram 
(PW 3). According to him on that day 
at about 3 or 4 p.m. he had gone to the 
house of the appellant to borrow a spade 
but found the door .of the appellant tolt- 
ed from inside and, therefore, he asked 
for the spade from outside but the ap- 
pellant said that he was not free at that 
time and would give the spade later. The 
witness thereafter stated that on that day 
after sun set he had seen the body of the 
deceased lying inside the house of the 
appellant. The only reason why the 
counsel for the appellant wanted us tc re- 
ject the evidence of this witness was zhat 
‘the witness had not stated why he did 
not go to the house of the appellans to 
borrow the spade again nor whether he 
procured the spade from else where. We 
do not think that for these reasons the 
evidence of this witness should be refct- 
ed, more so when he was not questicned 
nor was he given any opportunity to zive 
his explanation in that behalf. 


11. Counsel for the appellant mext 
contended that the fact that the appel- 
land had run away from his house on be- 
ing questioned about Hazrati was not 
satisfactorily proved and in that benalf 
he peinted out that out of the three wit- 
nesses who deposed to -that fact, pne, 
namely, Sarpanch Shyam Behari Lal 
(PW 4) had stated in his cross-exam_na- 
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tion that the appellant did not try to run 
away. If the relevant portion of this 
witness’s cross-examination on the point 
is read, it will appear clear that he had 
not contradicted himself in cross-exami- 
nation as suggested but that the said evi- 
dence pertained to an earlier stage. In 
his cross-examination all that he stated 
was that when the search party was at 
a distance of 10 to 12 paces from the 
front door of. the house of the appellant 
they saw him sitting and the appellant 
did not try to run away. The answer in 
the cross-examination, therefore, clearly 
refers to the earlier stage in point of 
time when the search party first noticed 
him from a distance of 10-12 paces and 
does not detract. from his evidence in 
chief to the effect that when the appel- 
lant was questioned regarding the where- 
abouts of Hazrati he ran away. All the 
three witnesses, therefore, consistently 
deposed to the circumstance that when 
the appellant, who was found sitting in 
front of his house, -was questioned re- 
garding Hazrati, he ran away. This cir- 
cumstance, therefore, in our view, has 
been clinchingly established by the pro- 
secution, and though by itself not so in- 
criminating, would be so when consider- 
ed along with other circumstances. 


12. Counsel then urged that the pro- 
secution had failed to establish that the 


-house in which the dead body was found 


‘belonged to the appellant or that he was 
alone staying therein. He urged that 
the appellant’s case that he was staying 
with his father and uncle should have 
been accepted. He pointed out that the 
sale deed of the house in question from 
its previous owners Om Prakash ‘and his 
mother in favour of the appellant had 
not satisfactorily been proved by the 
prosecution and, therefore, since the ap- 
pellant’s connection with the house had 
not been established, the finding of the 
dead body in that house was hardly in- 
criminatory against the appellant. It is 
true that the prosecution produced a 
certified copy of the registered sale deed 
as Ex. Ka-21 on record but in respect 
thereof the procedure of S. 294 of the 
Criminal ‘Procedure Code was not strict- 
ly followed but what would be of im- 
portance is not the ownership of the 
house but the fact that the house was at 
the material time in exclusive occupation 
or possession of the appellant. There is 
ample evidence on record to show that 
the appellant was in exclusive occupation 
or possession of the house for the past 
several months before the day of the oc- 
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carrence and actually on the day of the 
ozcurrence he was found sitting just out- 
side the front door of the house at about 
500 p.m. and that his ‘Lungi’ was also 
feund inside the house. Kadir Baksh 
(PW 1) has categorically stated that the 
houses of the appellant’s father and uncle, 
though adjoining are separate from the 
house in question, that each house is a 
separate one’ and that the appellant has 
bzen living in the house in question all 
a.one — separate from his father and 
uncle — for the past 5 or 6 years. Duli 
Fam (PW 3) has asserted that the father 
aad uncle of the appellant used to live 
im separate houses, that- the appellant was 
living in the house for about 3 or 4 
months before the occurrence. This evi- 
dence clearly shows that the appellant 
was all alone residing in the house in 
‘which the dead body of Hazrati was 
fotind and that he was not staying with 
his father or uncle. In our view, there- 
fore, the circumstance that the house in 
which the dead body of Hazrati was 
found in an injured condition on April 
1), 1975 was in the exclusive occupation 


aad possession of the appellant has been: 


satisfactorily established. ` 


_ 13. It is, therefore, not possible to ac- 

capt the contention of the , counsel for 
the appellant that the important links in 
the chain of circumstantial evidence are 


missing or have not been proved by the: 


prosecution. It is clear that the cumula+ 
tove effect of all the facts and circum- 
szances enumerated above and which 
kave been established by the prosecu~ 
tion quite satisfactorily would lead to the 
only inference that it was the appellant 
who was responsible for the murder of 
deceased Hazrati. 
Court was right in drawing the inference 
that the appellant, a bachelor of 28 years, 
living all alone must have lured the girl 
imto his house on some pretext or an- 
other and tried to criminally assault her 
but because of resistence: his attempt 
failed and thereupon he killed her. Both 
the Courts below were perfectly justified 
im convicting the appellant under S. 302, 
LP. Co 


14. As regards the sentence, counsel 
fer the appellant urged that the lesser 
punishment should have been awarded 
bat we do not find any extenuating or 
mitigating circumstances justifying the 
lesser punishment. The question of sen- 
tence has been elaborately discussed by 
the Sessions Judge and the High Court 
‘has confirmed his view and we see no 
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“the terms of zhe contract, 


In our view, the triat. 


- the express provision 
-time being of the essence -of 


A. I. R. 


reason to take a different view on the 
question of sentenca, 

15. The appeal is, therefore, dismissed 
and the conviction and the sentence are 


: confirmed. 


-~ Appeal dismissed, 
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M/s.. Hind Construction Contractors by 
its sole proprietor Bhikamchand Mul- 
chand Jain (Dead) by L. R’s., Appellants 
v. State of Maharashtra, Respondent. 
Civil Appeals Nos, 483 and 1769 of 
1969, D/- 30-1-1974. 


Contract Act (9 of 1872), Ss. 55, 74 — 
Time whether of essence of contract 
— Determination — Mode — Provision 
relating time being of essence — When 
ineffective — Rescision, illegal and 
wrongful — Effect of. F, A. Nos, 844 of 
1961 and 245 of 1962, D/- 10-9-1968 


. (Bom.), Reversed. 


The questior. whether or not time was 
of the essence of the contract would 
essentially be a question of the inten- 
tion of the parties to be gathered from 
(Para 7) 


Even where the parties have express- 
ly provided that time is of the essence 
of the contract such a stipulation will 
have to be read along with other provi- 
sions of the contract and such other 
provisions may, on construction of the 
contract, exclude the inference that the 
completion of the work by a particular 
date was intended to be fundamental, 
tor instance, if the contract were to in- . 
clude clauses providing for extension of 
time, in certain contingencies or for 
payment of fine or penalty for every day 
or week the work undertaken remains 
unfinished on the expiry of the time pro- 
vided in the contract such clauses would 
be construed as rendering ineffective: 
relating to the 
contract. 
(1849) 3 Exch 283, (1870) 10 Eq 281 and 
(1950) 1 KB 616, Foll, (Para 8) 


Where in a contract between a State 
Govt. and a Contractor for construction 
of an aqueduct across a river ‘within 

and 


*(First Appeals. Nos, 844 of 1961 
245 of 1962, D/- 10-9-1968.) 
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the stipulated period of 12 montks 
power was conferred upon the Executi’s 
Engineer to grant extension of time for 
completion . of work on  reasonahe 
grounds and furthar provision was made 


for levying and recovering penalty/com- _ 


pensation from the Contractor at specici- 
ed rates for the unfinished work aft“ 
the expiry of the iixed date, such provi- 


sions would exclude the inference tha>. 


time was intended to be of the essence 


of the contract, The rescision of such a 


contract on the part of the State Govt 
without fixing any further period mak- 
ing time the esserce and directing tke 
Contractor to complete the work with. 
such period, was clearly illegal ard 
wrongful and, ‘thereby, the State Govt 
committed a breach of the contract with 
the result that the security deposit 2° 
the Contractor could not be forfeite= 
F. A. Nos, 844 of 1961 and 245 of 19€2, 
. D/- 10-9-1968 (Bom), Reversed. 


_ (Paras 8, 9, 1% . 


Anno: AIR Manual (8rd Edn.), Contrac: 
Act, S. 55 Ns, 2, 88; S. 74 N, 12. 


Cases Referred: Chronological Paras 


(1950) 1 KB 616: (1950) 1 All ER 420 
Charles Rickards Ltd. v. Oppenhaim 


(1870) 10 Eq 281:39 LJ Ch 806, 
v, Hughes 

(1849) 3 Exch 283: 154 ER 850, Lampre 
v. Billericay £ 
Mr. M. C. Bhandare, Sr. Advocaze 

@M/s, J. S. Sinha and K. J. John, Advo- 

cates with him), for Appellants; Mr. 

R. H. Dhhebar, Mr. B. V. Desai and Mr 

M. N. Shroff, Advocates, for Respondents 


TULZAPURKAR, J.:-—- These appeal: 
by certificate of fitness granted by tke 
High Court of Judicature at Bombay arz 
directed against that Courts commcz 
judgment and decree dated September 
9/10, 19€8, passed in two: cross appeals 
being First Appeals Nos. 245 of 1962 anz 
844 of 1961. : 


2. A contract for the construction of 
an aqueduct across the Alandi River at 
Mile No. 2 of the Nasik Left Bank Canal 
of the total value of Rs. 1,07,000 was 
granted to the appellant-plaintiff (ori- 
ginally a partnership but later a prc- 
prietary firm of contractors) by the res- 
pondent-defendant (the State of Maha— 
rashtra) after the former’s tender was. 
accepted on June 17, 1955. On July 3%, 
1955 the Executive Engineer issued th? 
work order to the  appellant-plaintiit 
directing him to commence the work by 
July 5, 1955 intimating in clear terms 
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that the stipulated date for starting the 
work would be reckoned from July 5, 
1955. The formal regular contract in 
prescribed Form B-2/1 of 1955-56 (Ex. 34) 
containing the terms and conditions as 
well as the Schedules, Specifications ete. 
was executed by the parties on July, 12, 
1955. A security deposit of Rs. 4,936 was 
kept by the appellant-plaintiff with the 
respondent-defendant. The period for 
completion of work was fixed as 12 
months from the date stipulated for 
commencement of the work, that is to 
say, it was, expected to be completed on 
or before July 4, 1956. It appears - that 
on the ground that the appellant-plain- 
tiff had not completed the work as ex- 
pected within the stipulated time the 
Executive Engineer by his letter dated 
August 27, 1956 (Ex, 78) rescinded the- 
said contract with effect from August 
16, 1956. After serving a notice under 
S. 80 of the Civil Procedure Code the 
appellant-plaintiff filed a suit (being Spe- 
cial Civil Suit No, 23 of 1959) on August 


_ 28, 1959 in the Court of the Joint Civil 


Judge, Senior Division, Nasik making a 
claim for Rs. 65,000 in the aggregate 
against the respondent-defendant alleg- , 
ing wrongful and illegal rescision of the 
contract on the part of the respondent- 
defendant. The appellant-plaintiff’s case 
was that the initial fixation of July 5, 
1955 as the date for commencement of 
the work was nominal, that the area 
where the work was to be done had 
usually heavy rainfall rendering it im- 
possible to carry out. any work from 
July to November and that, therefore, 
it was the practice of the Public Works 
Department. to deduct the period of 
monsoon in case. of such type of works 
and that the appellant-plaintiff had been 
orally informed that this period would 
be deducted or not taken into account 
for calculating the period of 12 months 
under the contract and that on this as- 
surance he had commenced the work 
towards the end of December 1955. His 
case further was that in any event time 
was not of the essence of the contract, 
that on account of several difficulties, 
such as excessive rains, lack of proper 
road and means of approach to the site, 
rejection of materials on improper 
grounds by Government Officers, ete., 
over which he had no control, the com- 


pletion of the work was delayed and 
that the extension of the time which 


was permissible under the contract had 
been wrongfully refused by the officers 
of the respondent-defendant, According 
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to him none of these factors had been 
taken into account by the Government 
while refusing the extension and the 
contract was wrongfully rescirided and 
therefore, the respondent-dezendant was 
liable in damages. The total claim of 
Rs, 65,000 comprised six iterns— (1) Ru- 
pees 4,936 being the amount of security 
deposit wrongfully forfeited by the res- 
pondent-defendant, (2) Rs. 10,254 being 
the amount due to him for the actual 
work done by him under Bill No. 1253 
dated September 20, 1956 and which 
had not been paid for, (3) Rs, 7,373 be- 
ing the value of the material collected 
by him on the site for work but which 
had been rendered useless on account of 
wrongful recision, the 4th and 5th items 
sounded in damages, while the last item 
was interest from date of recision to 
the date of the suit. 


3. The State of Maharashtra resisted 
the claim contending that time was of 
the essence of the contract, that the date 
fixed for commencement was real and 
not nominal and the 12 months period 
was fixed after all aspects of the matter 
had been taken into account; it was 
further contended that the appellant- 
plaintiff knew the situation of the site 
and the so-called difficulties, that- there 
was no excuse for him for not doing the 
work during the months of July to Nov- 
ember, that the appellant-plaintiff failed 
to carry out the proportionate work dur- 
ing the periods fixed in the contract. and 
that since the appellant-plaintiff had 
rendered himself incompetent to com- 
plete the work in proper time it had to 
rescind the contract and the recision 
was proper and for adequate reasons, it 
was further contended that the State 
was entitled to forfeit the security de- 
posit which it did on the date when the 
contract was rescinded. The several 
items claimed by the appellant-plaintiff 
were denied by the State. It was denied 
that the material of the value of Ru- 
pees 7,375 remained on the site or that 
it was responsible for its non-removal 
from the site, Regarding items 4 and 5 
the State denied its liability to pay the 
same as it was the appellant-plaintiff 
who had committed the breach of the 
contract. As regards the amount due 
under Bill No, 1253 dated September 20, 
1956 for the actual work done, it was 
contended that the State had to deduct 
the amount of penalty leviable under 
the contract and for the actua] cement 
supplied to the appellant-plaintiff and 
after making deductions in that behalf 
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only a sum of Rs. 700 would be due to 
the appellant-plaintiff. 


4. On a consideration of the docu- 
mentary evidence including the terms 
and conditions of the contract (Ex, 34) 
and the oral evidence led by the parties, 
the learned trial Judge held that the 
date July 5, 1955 fixed as the date for 
commencement of the work was not 
nominal but that time was not of the 
essence of the contract between the par- 
ties, that the respondent-defendant (State 
Govt.) had wrongfully rescinded the 
contract, that the appellant-plaintiff was 
entitled to dameges but that he had not 
established the two items claimed as 
damages and he was entitled to a nomi- 
nal sum of Rs. 120 as damages. He fur- 
ther held that since the recision of the 
contract was wrongful the State was 
not entitled to forfeit the security depo- 
sit nor levy any penalty. He accordingly . 
decreed the epp=2llant-plaintiff’s claim in ” 
respect of refund of security deposits 
and as regards the amount of the Bill 
No. 1253 dated September 20, 1956 for 
actual work don2 he held that a sum of 
Rs, 5,845 only would be due to him after 
givirig credit for Rs, 4,409 due from the 
appellant-plaintiff to the State. He ac- 
cordingly decreed the  appellant-plain-~ 
tiff’s suit to the extent of Rs. 10,901 with 
interest thereon at 6% per annum from 
the date of recision till date of suit and 
allowed proportionate costs to him, 


5. Two appeals were preferred against 
the aforesaid decree of the trial Court, 
one by the appellant-plaintiff in respect 
of the claims that had been disallowed 
(First Appeal No. 245 of 1962) and the 
other by the State in respect of the 
claims allowed against it (First Appeal 
‘No. 844 of 1961). Curiously enough the 
High Court did not decide the main issue 
that arose between the parties, namely, 
whether time was of the essence of the 
contract, as it took the view that a deci- 
sion on that question was really un- 
necessary for disposal of the appeals. It 
proceeded to decide the appeals on the 
assumption tha: time was not of the 
essence of the contract by considering 
the question whether the recision of the 
contract by the State could be regarded 
as mala fide or so unreasonable that it 
must in the place of the judgment of 
the officers cor:cerned substitute its own 
judgment and hold that the recision was 
wrongful. The High Court observed that 
even the appellant-plaintiff had not- 
alleged any mala fides on the part of 
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any of the officers of the State but hed 
pressed into service ` five or six factozs 
the non-consideration whereof by the 
respondent-defendant rendered the reci- 
sion ef the contract arbitrary, .unreason- 
able and, therefore, unjustified, After 
discussing each one of those five or sx 
factors the High Court held that some 
of them had not been proved by the a>- 
pellant-plaintiff while others did not 
lead to the inference that the recision 
of the contract was arbitrary, unreason- 
able or unjustified. It found that by 
about July 21, 1956 (vide Ex. Engineer’s 
letter Ex, 74) the appellant-plaintiff had 
done only 1/8rd of the contract work 
and that in the circumstances the appel- 
Jant-plaintiff could not have completed 
the work even within the next three 
months and, therefore, the respondent’s 
officers had rightly rescinded the con- 
tract and, therefore, it was the appel- 
_ lant-plaintiff and not the respondent- 
defendant who had committed a breach 
of the contract. However, the High Court 
took the view that for such breach on 
the pari of the appellant-plaintiff, the 
respondent-defendant, on a reading of 
the cls. 2 and 3 of the conditions of con- 
tract, was not entitled both to levy com- 
pensation and also to forfeit the seci- 
rity deposit, Accordingly, the High Court 
upheld the forfeiture of the security d2- 
posit made by the respondent-defendant 
and while modifying the trial Courts 
decree it confirmed it only to the extent 
of Rs.: 5,845, being the amount due to the 
appellant-plaintiff for the work actually 
done by him under Bill No, 1253 and 
which had not been paid. In the resu-t, 
the appellant-plaintiff’s appeal was dis- 
missed and that of the State was partly 
allowed with appropriate order of proe 
portionate costs. 


6. In support of the present appeal 
counsel for the appellant-plaintiff raised 
two or three contentions. In the first 
place he contended that the High Court 
was in error in not deciding the main 

- issue whether the time was of the 
essence of the contract or not? He urged 
that the said issue could not be avoided 
in the manner done by the High Court, 
for, if time was not of the essence of the 
contract then just before the expiry pf 
the 12 months’ period or immediate_y 
after its expiry it was up to the respon- 
dent-defendant to grant some reasonakle 
time to the appellant-plaintiff for com- 
pleting the work undertaker and make 
the same the essence of the contract and 
only if the work was not completed by. 
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the appellant-plaintiff within that -ime 
the contract could have been rescinded 
on the ground that the appellant-plain- 
tiff had committed a breach of contzact. 
According. to him such course of aczion 
on the part of the respondent-defen=ant 
was obligatory, when the initial period 
of 12 months was not of the essence, 
especially when the request of the appel- 
lant-plaintiff for extension of time was 
pending before the concerned officers of 
the Government since before the expiry 
of the initial period. He contended zhat 
instead of adopting the aforesaid course 
the respondent-defendant had  witnout 
making time of the essence of the zon- 
tract rescinded the same with eect 
from August ‘L6, 1956 by a letter dated 
August 27, 1956 (Ex. 78), which recision 
must be regarded as wrongful and ille- 
gal. Secondly counsel contended that 
the High Court further erred in censi- 
dering the question whether the recision 
of the contract by the State was either 
mala fide or wholly unreasonable =nd, 
therefore, unjustified. He pointed ot: it 
was not the appellant-plaintiff’s case that 
the recision was mala fide and, accord- 
ing to him, the question was not whe- 
ther the recision of the contract on the 
part of the respondent-defendant -was 
unreasonable, and, therefore, unjustified 
but whether the . respondent-defenzant 
was entitled in law to rescind the zon- 
tract in the: manner done when ‘ime 
was not of the essence of the contzact. 
He further urged that the High Court 
had clearly erred in assuming that the 


appellant-plaintiff could not have cəm- 
pleted the work even within the <ext 
three months and, therefore, the zon- 


tract was rightly rescinded by the zes- 
pondent-dezendant. He, however, fairly 
stated that even if this Court held in his 
favour that the recision was wrongful - 
and, therefore, the respondent-defeniant 
liad committed a breach he would mere- 
ly press for the restoration of the de- 
cree passed by the trial Court and not 
press any other item forming the sub- 
ject-matter of the original claim in the 
suit. On the other hand, counsel for the 
respondent-defendant sought to support 
the judgment and decree of the High 
Court on both the grounds; first that . 
time was of the essence of the con-ract 
having regard to the express prov-sion 
contained in cl. (2) of the ‘Conditiors of 
Contract’ and, therefore, on appellant- 
plaintiff's failure to complete the same 
within the-stipulated time the recision 
of the contract was legal and justified 
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and secondly, that even if time was not 
of the essence of the contract, having 
regard to the circumstances the High 
Court rightly came to the conclusion 
that the recision of the contract by the 
respondent-defendant could not be re- 
garded as unreasonable or unjustified 
and that, therefore, the appellant plain- 
tiff being in breach the security deposit 
had been rightly forfeited. 


7. The first question that arises for 
our consideration, therefore, is whether 
time was of the essence of the contract 
that was executed between the parties 
on July 12, 1955 (Ex. 34). It cannot- be 
disputed that question whether or not 
time was of the essence of the contract 
would essentially be a question of the 
intention of the parties to be gathered 
from the terms of the contract. The con- 
tract in the instant case is for the con- 
struction of an aqueduct across the 
Alandi River at Mile No. 2 of the Nasik 
Left Bank Canal and unquestionably 12 
months’ period commencing from the 
date of the commencement of the ‘work 
had been specified within which the con- 
struction had to be completed by the 
appellant-plaintiff, Indisputably, in the 
work order dated July 2, 1955 the Exe- 
cutive Engineer had directed the ap- 
pellant-plaintiff to commence the work 
by July 5, 1955 intimating in clear terms 
that the stipulated date for starting the 
work would be reckoned from July 5, 
1955. Both the trial Court as well as 
the High Court have found that men- 
tioning of July 5, 1955 as the date for 
starting the work was not nominal but 
was real date intended to be acted upon 
by the parties, It is, therefore, clear that 
12 months’ period mentioned for the 
completion of the work was to expire 
on July 4, 1956. Thé question is whether 
this period of 12 months so specified in 
the contract was of the essence of the 
contract or not? On the one hand, ‘coun- 
sel for the appellant-plaintiff contended 
that the contract being analogous to a 
building contract the period of 12 
months would not ordinarily be 
of the essence of the contract as the 
subject-matter thereof was not such as 
to make completion to time essential, 
that an agreement to complete it within 
reasonable time would be implied and 
that reasonable time for completion 
would be allowed. On the other hand, 
counsel for the respondent-defendant 
contended that time had been expressly 


‘made of the essence of the contract and 
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in that behalf reliance was placed upon 
cl, (2) of the ‘Conditions of Contract’ 
where not only time was stated te be of 
the essence of the contract on the part 
of the contractor but even for comple- 
tion of proportionate works specific 
periods had been specified and, therefore, 
the appellant-plaintiff’s failure to com- 
plete the work within the stipulated 
period entitled the respondent-defendant 
to rescind it. Ir the latest 4th Edn. of 
Halsbury’s Laws of England in regard 
to building and engineering contracts 
the statement of law is to be found in 
Vol, 4, Para 1179, which runs thus:— 


“1179. Where time is of the essence of 
the contract, The expression time is of 
the essence means that a breach of the 
condition as to the time for performance 
will entitle the innocent party™~to con- 
sider the breach as a repudiation of the 
contract. Exceptionally, the completion 
of the work by a specified date may be 
a condition precedent to the contractor’s 
right to claim payment, The parties may 
expressly provide that, time is of the 
essence of ‘the contract and where there 
is power to determine the contract on a 
failure to complete by the specified date, 
the stipulation as to time will be funda- 
mental. Other provisions of the contract 
may, on the construction of the contract, 
exclude an inference that the comple- 
tion of the worxs by a particular date 
is fundamental, time is not of the essence 
where a sum is payable for each week 
that the work remains incomplete after 
the date fixed, nor where the parties 
contemplate a postponement of comple- 
tion. : 

Where time has not been made of the 
essence of the contract or, by reason of 
waiver, the time fixed has ceased to be 
applicable, the employer may by notice 
fix a reasonable time for the completion 





























of the work and dismiss the contractor 


on a failure to complete by the date so 
fixed.” (Emphasis supplied) 


8. It will be clear from the aforesaid 
statement of law that even where the 
parties have expressly provided that 
time is of the essence of the contract 
such a stipulation will have to be read 
along with other provisions of the con- 
tract and such other provisions may, on 


construction of she contract, exclude thej 
inference that the completion of th 
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work by a particular date was intendec. 
to be fundamental; for instance, if the 
contract were to include clauses provid- 
ing for extension of time in certain com- 
tingencies or for payment of fine or penel- 
ty for every day or week the work under- 
taken remains: unfinished on the expic" 
of the time provided in the contract suck 
clauses would be construed as rendering 
ineffective the express provision relating 
to the time being of the essence of con- 
tract. The emphasised portion of the 
aforesaid statement of law is based om 
Lampreli v. Billericay Union, (1849) 4 
Exch 283 at p. 308; Webb -v. Hughes 
(1870) 109 Eq 281 and Charles Rickards 
Ltd. v. Oppenhaim, (1950) 1 KB 616. i 
is in light of the aforesaid position im 
law that we will have to considér ths 
several clauses of the contract Ex. 34 
in the case, The material clauses in this 
behalf are cls, 2 and 6 of the ‘Conditions > 
of Contract’ which run as follows: 


“Clause 2.— The time allowed for car 


Tying out the work as entered in th? 
tender shall be strictly observed 67 
the contractor and shall be  reckon24 


from the date on which the order +> 
commence work is given to the contrac 
tor. The work shall througkout the szi- 
pulated period. of the contract be pro- 
ceeded with , with all due diligence (tim 
being deemed to be of the essence 22 
the contract on the part of the contrac- 
tor) and the contractor shall pay as corm 
pensation an amount equal to one pa 
cent or such smaller amount as tha 
Superintending Engineer (whose decisiva 
in writing shall be final) may decide, 2 
the amount of the estimated cost of tas 
whole work as shown by the tender fo" 
every day that the work remains un- 
commenced, or unfinished, after the. pro- 
per dates, And further to ensure goed 
progress during the execution of th 
work, the contractor shall be bound, lm 
all cases in which the time allowed for 
any work exceeds one month, to com- 


plete 

1/4 of the work in 1/4 of the time 
1/2 -do- 1/2 -do- 
8 /4 -do- 3/4 -do-.” 


“Clause 6:— If the contractor shall da= ` 
sire an extension of the time for com- 
pletion of the work on the ground of his 
having been unavoidably hindered in its 
execution or on any other ground, he 


shall apply in writing to the Execu- 
tive Engineer before the expiry ot 
the pericd stiplated in the tender ot 


before expiry of 30 days from the daze 


x 
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on which he was hindered as aforesaid 
or on which the cause for asking for 
extension occurred, whichever is earlier, 
and the Executive Engineer, may if in 


-his opinion there are reasonable grounds 


for granting an extension, grant such 
extension as-he thinks necessary or pro+ 
per. The decision of the Executive Engi- 
neer in this matter shall be final.” 


Two aspects emerge very clearly from 
the aforesaid two clauses, In the first 
place under cl. 6 power was conferred 
upon the Executive Engineer to grant 
extension. of time for completion of the 
work on reasonable grounds on an appli-. 
cation being made by the contractor (ap- 
pellant-plaintiff) in that behalf; in other 
words, in certain contingencies parties 
had contemplated that extension of time 
would be available to the contractor. 
Such a provision would clearly be in- 
consistent with parties intending to treat 
the stipulated period of 12 months in 
cl, 2 as fundamental. Similarly, in œ. 2 
itself provision was. made for levying 
and recovering penalty/compensation 
from the appellant-plaintiff. at specified 
rates during the period the work shall 
remain unfinished after the. expiry of 
the fixed date. Such provision also ex- 
cludes the inference that time (12 
months period) was intended to be of 
the essence of the contract. Further 
with regard to the provision that is to 
be found in cl. 2 whereunder a time 
schedule for proportionate work had 
been set out (namely, 1/4 of the work 
in 1/4 of the time, 1/2 of the work in 
1/2 of the time and 3/4 of-the work in 
3/4 of the time), the evidence of the 
Superintending Engineer Pandit (D.W. 1) 
is very eloquent. In para 13 of his depo- 
sition this is what he has stated: 


“In the agreement (Ex. 34) the rate of 
work is based on the. valuation, 1/4th 
time mentioned means 1/4th in 12 
months, The suit contract is for Ru- 
pees 1,07,000. 1/4th work means the 
work of about Rs. 27,000, It is not pos- 
sible to do the work of Rs. 27,000 in 
1/4th time as the days were rainy. This 
was not reasonable.” 


The witness in para 12 of his deposition 
has also given the following admissior:— 


“It is not specifically mentioned in the 
agreement (Ex. 34), that the suit work 
was urgent and that it was to be com- 
pleted within 12 months, In this agree- 
ment (Ex. 34) there are the clauses of 
imposing a penalty and _ extension of 


-~ time,” 
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9. Having regard to the aforesaid 
material on record, particularly the 
clauses in the agreement pertaining to 
imposition of penalty and extension of 
time it seems to us clear that time (12 
months period) was never intended by 
the parties to be of the essence of the 
contract, Further from the correspond- 


ence on the record particularly, the 
letter (Ex. 78) ‘by which the contract 
was rescinded it does appear that the 
stipulation of 12 months’ period was 


waived, the contractor having been 
- allowed to do some, more work after the 
‘expiry of the period, albeit at his risk, 
by making the recision effective from 
August 16, 1956. 


10. Once either of the aforesaid con- 
clusions is reached it would be difficult 
to accept the High Court's finding that 
-the recision of the contract on the part 
of the respondent-defendant was proper 
and justified on the basis that the same 
was neither shown to be mala fide nor 
unreasonable. It must be observed that 
it was never the case of the appellant- 
plaintiff that the recision of the contract 
on the part of the respondent-defendant 
was mala fide, Counsel for the appellant~ 
plaintiff further pointed out and, in our 
view, rightly that the five or six factors, 
namely, (1) the contract having been 
given at the threshold of monsoon, the 
period of monsoon (4 months) ought not 
to have been reckoned, (2) absence of 
proper road and approach to the work 
site during the rainy season and a 
couple of months thereafter, (3) unrea- 
sonable rejection by the Government 
Officers of material brought on the site, 
which material was later on allowed to 
be used, (4) difficulty in procuring labour 
due to malarious climate at the site, (5) 
delay in issuing quarry permit and (6) 
extra time taken for doing extra work 
that was entrusted ought to have been 
taken’ into account — were put forward 
by the appellant-plaintiff merely for the 


‘purpose of showing that the refusal to` 


extend the time by the Superintending 
Engineer although recommended by the 
S.D.O., and Executive Engineer was un- 
reasonable. and not for showing that the 
recision of the contract was unreasonable 
or unjustified, In our view, the question 
would not be whether the recision of the 
contract was unreasonable and, therefore, 
unjustified but whether the recision of 
the contract in the circumstances of the 
case was wrongful end illegal. If time was 
not of the essence of the contract or if 
the stipulation as to the time fixed for 


_the value of Rs. 35,000 as against 
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completion had, by reason of waiver, 
ceased to be applicable then: the only 


course open to the respondent-defendant 
was to fix some time making it the 
essence and if within the time so fixed 
the appellant-plaintiff had failed to com- 
plete the work the respondent-defen- 
dant could have rescinded the contract. 
The High Court has taken the view that 
the contract was: rightly rescinded by 
the respondeni-defendant because by 
about July 21, 1956 (vide letter Ex. 74) 
the appellant-plaintiff had done work of 
the 
tender value of Rs. 1,07,000, that is to 
say, only 1/3rd of the total work had 
been completed and, therefore, even 
though time was not of the essence of 
the contract, the appellant-plaintiff, in 
the circumstances, could .not have com- 
pleted the worz even within the next 
three months, In our view, this approach 
adopted by the respondent-defendant and ` 
upheld by the High Court is not correct. 
Long before the expiry of the period 
of 12 months the appellant-plaintiff had 
by his letter deted June 6, 1956 (Ex. 68) 
requested for extension of period of 
completion up <o the end of December, 
1956; this request was repeated by an- 
other letter dated June 23, 1956 (Ex, 69). 
May be the reasons or grounds on which 
the request was made may not have ap- 
pealed to the Superintending Engineer 
but some reasonable time making it the 
essence ought to have- been granted. In 
this behalf it may be stated that the 
S.D.O. by his letter (Ex. 69) had recom- 


‘mended extension up to December 1956 


as sought while by his letter dated June 
23, 1956 (Ex. 701 addressed to the Super- 
intending Engineer, the Executive Engi-. 
neer had recommended that extension of 
time up to October 30, 1956 may be 
granted to the appellant-plaintiff with 
clear intimation that if he failed to com- 
plete the work by then, the maximum 
penalty allowable under cl. 2, namely, 
10% of the cost of the work will be in- 
flicted on him, but the recommendation 
did not receive approval of the Superin- 
tending Engineer. It appears that the 
appellant-plaint:ff had an interview with 
the Superintending Engineer on August 
24, 1956 when a written representation 
(Ex. 99) was hended over and the whole 
position was sought to be explained to 
the Superintending Engineer but within 
three days of the interview by the letter 
dated August 27, 1956 (Ex. 78) the con- 
tract was rescinded and the full security 
deposit was forfeited to Government. It 
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will thus appear clear that though tim? 
was not of the essence of the contract, 
the respondent-defendant did not fix an7 
further period making time the ‘essem2 
directing the appellant-plaintiff to com 
plete the work within such period ia 
stead it rescinded the contract straight- 
way by letter dated August 27, 1956. 
Such recision on the part of the respcr 
dent-defendant was clearly illegal 
wrongful and thereby the respondent- 
defendant committed a breach of cco 
tract, with the result that there could <2 
no forfeiture of the security deposit. In 
our view, therefore, the trial Court was 
right in coming to the conclusion thet 
‘ithe appellant-plaintiff was entitled to a 
refund of their full security deposit ef 
Rs. 4,936 as also to Rs. 5845 being tre 
balance of their Bill No, 1253 dated Sep- 
tember 20, 1956 for work actually dcre 
by them and not paid for and nominal 
damages of Rs, 120. The appellant-~pla-xr-~ 
tiff was also entitled to interest on fhe 
aforesaid sums and costs of suit ws 
directed by the trial Court, 


11. In the result we allow the appeel, 
set aside the common judgment and de~ 
cree in F. A, No. 844 of 1961 passed ky 
the High Court and restore that of the 
trial.Court. The appellant-plaintiff wall 
get costs of this appeal as also costs wf 
F. A. No. 844 of 1961, The High Court's 
decree dismissing F, A, No. 245 of 1%-2 
is confirmed, 

Appeal allow24, 
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P. S. KAILASAM AND 
O. CHINNAPPA REDDY, JJ, 


Ram Shankar Misra, Appellant 7. 
State of U. P., Respondent, : 

Criminal Appeal No. 105 of 1972, W- 
29-11-1978. 

(A) Drugs and Cosmetics Act (23 >of 
1940), S. 25 — Sending of samples ky 
Inspector direct to Director Central 
Drugs Laboratory — Permissibility, 

The mode prescribed under S. 25 (4° is 
one method of sending it to the Dires- 
tor: of the Central Drugs Laborater7. 
The other method is by the Drugs Im- 
> spector sending it direct as contempla-ed 
under the first part of S, 25 (1). The 
expression “unless the sample has s- 
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ready been tested or analysed in the 
Central’ Drugs Laboratory” — clearly 
indicate that apart from the mode pre- 
scribed in S. 25 (4), the sample can be 
sent for analysis to the Central Brugs 
Laboratory, There. is no prohibition un- 
der the Act or the Rules barring the 
Inspector from sending the sample direct 
to the Director, Central Drugs Labora- 
tory, S. 25 (1) and (4) clearly contem- 
plate sending of the sample direct to the 
Central Drugs Laboratory. (Paras 5, 7) 


Anno: AIR, Manual (8rd SN ), Drugs 
and Cosmetics Act, S. 25 N. - 

(B) Drugs and Cosmetics ae (23 of - 
1940), S. 27 — Sentence — Accused sen- 
tenced to R. I. of one month and fine 
of Rs. 500 — Neither trial court, nor 
appellate court giving any reasons for 
such sentence — Held, sentence, how- 
ever, could not be reduced to one of fine 
only, (Para 7) 

Anno: AIR Manual (3rd Edn.), Drugs 
& Cosmetics Act, S. (27 N, 1. 


KAILASAM, J:— This appeal is by 
certificate granted by the High Court of 
Judicature at Allahabad ` against its 
judgment in Criminal Misc. Application 
No. 257 of 1971 in Criminal Revision No. 
1833 of 1969.* 


2. The facts of the case briefly are 
that P.W. 1 the. Inspector of Drugs, Kan- 
pur on 22nd February, 1966 went to the 
shop of M/s. Misra Brothers in which the 
appellant was a partner, and purchased 
four packets of Prednisolone tablets 
which were stocked there and sent the 
same to Director, Central Drugs Labora~ 
tory, Calcutta for analysis. The report 
of the Director indicated that the tablets - 
were of sub-standard quality as defined 
in Drugs Act, 1940, A complaint was 
lodged by the Drugs Inspector and the 
appellant was tried for the offence pun- 
ishable under S, 27 of the Drugs and 
Cosmetic Act, found guilty and sentenc- 
ed to undergo R. I, for one month and | 
to pay a fine of Rs. 500, An appeal to 
the Court of Session was rejected and 
the- revision petition to the High Court 
also met the same fate. Against the erder 
in revision passed by the single Judge 
of the High Court, ‘the appellant took 
the matter up to a Bench of the High 
Court for review of the judgment. The 
Bench dismissed the Revision Petition 
but in doing so, granted a certificate on 
the ground that it raised substantial 
questions. of law. 


*Reported in 1972 All Cri R 285 
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3. All the courts below have found 
that. the appellant had sold the sample 
which on examination by the Central 
Laboratory was found to be of sub- 
standard, The findings of fact was con- 
firmed by the High Court and there 
are no grounds for us to interfere with 
the findings. The question which was 
raised before the High Court was that 
the sample taken by the Inspector was 
not sent to the Director through the 
Court and, therefore, his report is in- 
admissible in evidence, According to the 
- learned counsel for the appellant, the 
sample ought to have been given to the 
Analyst at Lucknow under S. 25 (1) of 
the Act and should not have been sent 
direct to the Director of Central Drugs 
Laboratory, Calcutta, The submission is 
that by sending the sample straight to 
the Director, Central Drugs Laboratory, 
Calcutta, the appellant was deprived of 
his right under S. 25 (4) of requesting 
the Court to send the sample for ana- 
lysis by the Central Drugs Laboratory. 
We do not see any substance in this 
contention. S. 25 (1) deals with the re- 
ports of Government Analyst. S, 25 (1) 
provides that the Government Analyst 
to whom a sample of any drug or cosme~ 
tic has been submitted for test or ana- 
lysis, shall deliver to the Inspector sub- 
mitting it a signed report in triplicate in 
the prescribed form. The sub-section 
contemplates two modes of sending sam- 
ples one by sending the drug for test 
or under sub-sec, (4) of S. 23, There is 
no restriction as to how a sample of the 
drug or cosmetic has to be submitted 
by the Drugs Inspector. S. 25 (4) con- 
templates sending of the sample through 
the Court. It provides that unless the 
sample has already been tested or ana- 
lysed in the Central Drugs Laboratory, 
where a person has under sub-section 
(3) notified his intention of adducing evi- 
dence in controversion of Government 
-Analyst’s report at the request either 
. of the complainant or the accused cause 
the sample of the drug or cosmetic pro- 
duced before the Magistrate under sub- 
section (4) of S.'23 to be sent for test 
or analysis to the laboratory. 


4, The mode prescribed under S. 25 
(4) is one method of sending it to the 
Director of the Central Drugs Labora- 
tory. The other method is by the Drugs 
Inspector sending it direct as contem- 
plated under the first part of S. 25 (1). 
Tt is significant that sub-sec. (4) of Sec- 
tion 25 starts with the words “unless the 
sample has already been tested or ana- 
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lysed in the Certral Drugs Laboratory.” 


-These words clearly indicate that apart 


from the mode prescribed in S. 25 (4), 
the sample can be sent for analysis to 
the Central Drugs Laboratory. 


5. The word Government Analyst is 
defined under S. 3 (c). S. 3 (c) (2) is de- 
fined as meaning analyst of drugs or 
cosmetics appointed by the Central Gov- 
ernment or State Government under Sec- 
tion 20. S. 20 empowers the State Gov- 
ernment and th2 Central Government 
by notification in appropriate cases to 
appoint persons having the prescribed 
qualifications to be Government Analysts. 
The definition as well as S. 20 makes it 
clear that the Government Analyst 
would include all Analysts appointed by 
the State Government as well as by the 
Central Government. It is not disputed 
that the Director of Central Laboratory 
is also a Government Analyst. 


6. The procedure adopted in this 
case is seen from the documents Exs. 
Ka-3, Ka-8 and Ka-9. Ka-3 is the 
memo sent by tne Drugs Inspector to 
Government Analyst C.D.L., Calcutta, It 
is stated that the sample is sent for 
analysis under the provisions of cl. (i) 
of sub-section (4) of S. 23 of the Drugs 
and Cosmetics Act, 1940. S. 23 (4) pro- 
vides that the Inspector shall send one 
portion to the Government Analyst for 
test or analysis, Rule 57 that is referred 
to, prescribes the procedure for despatch- _ 
ing to the Government Analyst, In Ka-8 
the Government Analyst and Director, 
Central Laboratory has certified 
that the sample Joes not conform to the 
Prednisolone tablets B.P.B.N.- 118.5 mg. 
in respect of any test and the sample is 
wholly adulterated. The Director of Cen- 
tral Drugs Laboratory has also describ- 
ed himself as Government Analyst and 
the certificate is purported to have been 
issued under S. 25 (1) of the Drugs Act 
which we have already referred to. We 
are satisfied that there is no prohibition 
under the Act or the Rules barring the 
Inspector from sending the sample 
direct to the Director, ‘Central Drugs 
Laboratory. S, 25 (1) and (4) clearly con- 
template sending of the sample direct to 
the Central Drugs Laboratory. 


7. The second point that was raised 
before us was that the evidence let in 
before the Courts indicate that the 
tablets had been received from M/s. 
A. B. and Sons and they were not for 
sale. The Courts below have found’ that 
the sample was for sale and that finding 
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was confirmed by the High Court. It is 
not necessary for us to consider. whe- 
ther the tablets had been received ‘from 
A. B. & Sons or not as the appellant is 
prosecuted under S. 27 of the Act for 
. selling or exhibiting for sale. It is no 
defence for the appellant to contend taat 
it was manufactured by A. B, & Scns. 
We are satisfied that the conviction of 
the appellant for offence with which he 
is charged, is correct. 
that the minimum sentence for the of- 
fence shall not be less than one year m- 
less such reasons are recorded in writing 
by the Court, Neither the trial Court 
nor the Appellata Court have given any 
reasons for imposing the sentence of me 
month. There is no revision against the 
enhancement of the senterce. Learned 
counsel pleaded that the term of impri- 
sonment may be reduced to one of fne. 
As the provisions of law stand, we are 
unable to do it, In the result, the apreal 
is dismissed, 


Appeal dismissed. 





AIR 1979 SUPREME COURT 729 
(From: 1977 SLWR 310 (Punj & Har)) 


P. N. SHINGHAL AND O. CHINNAFPA 
REDDY, JJ.’ 
Amar Chand, Appellant v. State of 
Punjab and others, Respondents. 


Civil Appeal No. 1403 af 1977, 
25-10-1978. 


Punjab Reorganisation Act (31 af 1936), 
S. 82 (6), Proviso — Employee not pos- 


D/- 


sessing qualification prescribed for pro-. 


motion post on the date when Act ceme 
into force — Subsequent alteration in 
prescribed qualification — Validity, 1377 
SLWR 310 (Punj & Har), Reversed, 


Where an employee did not possess 
the qualification prescribed for the pro- 
motion post on ist Nov..1966, ie. she 
date on which the Reorganisation Act 
came into force, he could .not complain 
against the prescription of a different 
qualification for the promotion post sub- 
sequent to the date on which the Act 
came into force. 1977 SLWR 310, (Punj 
& Har), Reversed. (Para 4) 

Anno: AIR Manual (8rd Edn.), Punzab 
Reorganisation Act, S. 82 N. 1. 


Mr. B, Datta and Mr. M. K. Manchen- 
da, Advocates, for Appellant; Mr. H. S. 


BW/CW/E887/78/SNV. 


Amar Chand v. State of Punjab (C. Reddy J.) 


S. 27 prescrizes- 


[Prs. 1-2] S.C. 729 


Marwah, Advocate for Mr. Hardev Singh, 
Advocate, for Respondents, 


CHINNAPPA REDDY, J.:— The ap- 
pellant Amar Chand who held a degree 


. of ‘Ayurvedic Bhishak’ of the. All India 


Ayurvedic Vidyapeeth, Delhi, was ap- 
pointed as Up-Vaidya in the Punjab 
Ayurvedic Department on March 3, 1961. 
On the reorganisation of the erstwhile 
composite State of Punjab he was al- 
lotted to the State of Punjab on Ist Nov- 
ember, 1966. In April, 1972 he obtained 
the degree of Ayurveda Ratan of the 
Hindi Sahitya. Samellan, Prayag. He 


‘claims that though he was- eligible to 
. be promoted. as Vaidya he was not so 


promoted while a number of persons 
who held similar qualifications were 
promoted in the years 1970, 1971 and 
1972, to the post of Vaidyas against the 
50% quota reserved for appointment by 
promotion. In June, 1972, it was alleged 
by the appellant, the Punjab Ayurvedic 
and Unani Practitioners Act was amend- 
ed and a notification was also issued 
under the Punjab Ayurvedic Department 
(Class III Technical) Service Rules, 1963, 
the effect of which was to deny to the 
appellant the right to be promoted to the 
post of Vaidya on the basis of the quali- 
fications possessed by him, The conten- 
tion of the appellant was that this action 
of the State Government altered the 
conditions of his service to ‘his disad- 
vantage and as it had been done with-" 
out obtaining the prior approval of the 
Central Government it was illegal. as it | 
contravened the proviso to sub-sec. (6) 
of Section 82 of the Punjab Reorganisa- 
tion Act. The appellant alleged that with- 
out promoting him to the post of Vaidya, 
the Government had advertised five 
posts of Vaidyas to be filled up by direct 
recruitment, He, therefore, filed a peti- 
tion under Article 226 of the Constitution 
in the High Court of Punjab and Har- 
yana for the issue of a writ in the na- 
ture of mandamus “commending the res- 
pondents to consider the petitioner for 
promotion according to the principles of 
seniority cum merit strictly in accord- ` 
ance with service rules” and also for the 
issue of Writ of Prohibition “restraining 
the respondents from diverting the quota 
of the promotees towards direct recruits 
as is being done by the impugned ad- 
vertisement.” 


2. On behalf of the respondents name- 
ly, the State of Punjab and the Direc- 
tor, Health Services, Punjab (Ayurvedic 
Department), a counter-affidavit was fil- 
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ed in the High Court pleading that the 
so-called degree of Ayurvedic Bhishak 
‘was never recognised and that the ap- 
pellant who was. asked to supply the 
original or certified copy of the aAyur= 
veda Ratan degree said to have been 
obtained by him in April, 1972, did not 
supply the same. The appellant did .not 
‘possess the qualification of Ayurvedic 
Ratan in 1970 or in February, 1972; 
when the cases of Up-Vaidyas for promo- 
tion to the posts of Vaidyas were consi- 
dered. It was also pleaded that the de- 
gree of Ayurveda Ratan was no longer 
a recognised qualification for aproint~ 


ment as Vaidya and, therefore, the peti-- 


tioner could not claim promotion to the 
post of Vaidya on the basis of that qua- 
lification, 


3. A learned single Judge of the High 
Court of Punjab and Haryana allowed 
the Writ Petition on the ground that the 
degree of Ayurveda Ratan was a suffi- 
cient qualification for promotion to the 
post of Vaidya before 1st November, 
1966 and, therefore, under the proviso 
to Section 82 (6) of the Punjab Reorga- 
nisation Act, it was not permissible for 
the State Government to prescrite a 
` different qualification so as to disentitle 
those holding the Ayurveda Ratan de- 
gree from being considered for promo- 
tion, On an appeal preferred by the 
State of Punjab and the Directo: of 
Health Services under clause 10 o? the 
Letters Patent, a Division Bench of the 
High Court of Punjab & Haryana re- 
versed the judgment of the leerned 
single Judge on the ground that the pre- 
scription of a different qualification for 
promotion to the post of Vaidya was 
not violative of the proviso to S. £2 (6) 
of the Punjab Reorganisation Act as the 
general approval of. the Central Gov- 
ernment had been granted by Memo 
No. F, No. 5/6/57/SR(S) dated 27th March 
1957; a 


4. We are afraid both the learned 
single Judge and the Division Bench of 
the High Court of Punjab and Haryana 
went off at a tangent in purporting to 
decide the questions whether there was 
an alteration in the conditions of service 
as a result of the 1972 amendmeni and 
whether the previous approval of the 
Central Government had been obtained 
for such alteration, The question , which 


had to be considered first was wkether- 


the appellant possessed the qualification 
prescribed for promotion te the pcst of 


Amar Chand v. State of Punjab (C. Reddy J.) 


ALR. 


Vaidya on ist November, 1966, the date 
of coming into force of the Punjab Re- 
organisation Act. If he did not possess 
the prescribed qualification on that date, 
he could not complain against the pre- 
scription of a different qualification in 
1972 under which also he was not eligi- 
ble to be considered for promotion. On 
Ist November, 1966,- the only qualifica- 
tion that the appellant possessed was a 
degree of Ayurvedic Bhishak of the All 


India Ayurvedic. Vidyapeeth, Delhi. In 


the counter-affidavit filed by the respon- 
dents to: the Writ Petition in the High 
Court, it was expressly pleaded that the 
so-called cegree of Ayurvedic Bhishak 
of the All India Ayurvedic Vidyapeeth, 
Delhi, was not recognised as a qualifica- 
tion for promotion to the post of Vaidya. 
Both the learned single Judge and Divi- 
sion Bench of the High Court proceeded 
to consider the case on the basis that it 
was the dagree of Ayurveda Ratan ob- 
tained by the appellant in April, 1972 
that enabled the appellant to claim to 
be promoted to the post of Vaidya. Be- 
fore us Shri Dutta learned counsel for 
the appellant attempted to argue that 
the All India Ayurvedic Vidyapeeth, 
Delhi was “a recognised institution or 
University” within the meaning of Sec- 
tion 2 (g) (i) of the Punjab Ayurvedic 
Department (Class Ul-Technical) Ser- 
vice Rules, which reads as: “Any Insti- 
tution or University incorporated by 
law in any of tha States in India”, He 
was unable to substantiate this submis< 


` sion. He has filed an additional affidavit 


in which the assertion is repeated. It 
does not carry the matter further.: We 
have, therefore, no option but to dismiss 
the appeal though not for the reasons 
stated by tae Division Bench of the High 
Court of Punjab and Haryana, We have 
refrained from considering the question 
whether a change of the qualification 
prescribed for promotion amounts to a 
change of the conditions of service and 
also the question whether the degres 
Ayurveda Ratan satisfied the require- 
ments of the rulzs before or after the 
1972 amendment. In the circumstances 
of the case the parties will bear their 
own costs, 


Order accordingly. 


1979 Gurdev Singh v. Baldev Sizgh 


. AIR 1979 SUPREME COURT 731 
. (From: Punjab) 
Y. V. CHANDRACHUD, C. J., P. S. 
KAILASAM AND A. D. KOSHAL, JJ - 
‘Gurdev Singh, Appellant v. Balóev 
Singh, Respoùdent. 


Civil Appeal Mo, 158 of 1978, D- 


27-10-1978. l 
_ Representation of the People Act a3 
of 1951), S. 123 () — Procuring of veti- 
cles for free conveyance of voters — 
Evidence and proof. 

Where the petitioner did not make a 
written complaini to the Returning Ofi- 
cer about hiring of vehicles by the sæ- 
cessful candidate for carrying voters 
nor did he mention this fact in the can- 
plaint made ageinst the Presiding ofi- 
cer of a polling station and in his ercss- 
examination, he, though admitted that 
he did not make a complaint about kir- 
ing of vehicles, did not come forward 
with the explanation that he was aot 
aware of the fact, of hiring, the petitioa- 
er could not be deemed te have aot 
made the complaint because he was ot 
aware of the fact of hiring of vehic_es. 
The petitioner, in such circumstances, 
could not be said to have proved 73e 
corrupt practice in the absence of can- 
plaint in regard to the alleged corriot 
practice, l ` (Para 4) 


Anna: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S, 123 N. 24 


KAILASAM, J.:— This appeal is pe- 
ferred by Gurdey Singh, unsuccessfil 
candidate in election to the Punjab As- 
sembly from Shautrana Reserve Consti- 
tuency which was held in 1977 und2r 
Section 116-A of the Representation 3f 
the People Act, 1951 against the judz- 
ment of the Punjab High Court dismiss- 
ing his election petition. 


2. The election to the Punjab A5~ 
sembly from the Shutrana reserve cca- 
stituency was held in June, 1977, ‘The 
polling took place on 12th June, 1977. 
The appellant Gurdey Singh secured 
22422 votes and the returned candida-e 
Baldev Singh, tke respondent, secured 
22557 votes getting a majority of I£5 
votes and was declared elected. Tte 
election was chellenged mainly on tke 
-ground that the respondent hired vehi- 
cles for carrying the voters from ther 
respective villages to the polling bootks 
for casting their votes which is a cc 
rupt practice, under Section 123 (5) cf 


CW/CW/E894/78/SNV 
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the Representation of the People Act, 
1951, The other grounds on which the 
election was challenged were that the 
respondent procured“ help. of Sukhdev 
Singh, P.W. 13, who is a Gazetted offi- 


‘cer of the State of Punjab, for the fur- 


therance of his election prospects. It 
was also stated that the petitioner's pol- 
ling agent Sher Singh, P.W. 19, was not 


allowed to enter the polling booth No. 7 ` 


situate at village Buzarak by Shri Sukh- 
dev Singh who was acting as the Presid- 
ing Officer of the said polling booth. It 
was further alleged that 50 votes were 
short-received by the Returning Officer 
from this polling booth, which were not 
accounted for and many votes were im- 
properly received and many voters were 
disallowed to cast their votes. All the 
allegations were denied by the respon- 
dent, Several issues were framed by the 
learned Judge who tried the election. 
petition. He decided all the issues against 
the petitioner and dismissed the petition. 


3. In the appeal before us Mr. Tar- 
kunde, the learned counsel for the ap- 
pellant-petitioner confined himself to 
the second issue raised before the learn~ 
ed Judge. Issue No, 2 is as follows:— 


“Whether ‘the respondent procured 
vehicles for free conveyance of the elec- 
tors to the polling booths and back?” 
The allegation regarding this issue is 
contained in paragraph 7 of the petition 
which reads as follows:— 


. “On 11-6-1977 at noon time Baldev 
Singh, ‘respondent’ came to the office of 
the Truck Operators’ Union, Patran, 
with the assistance of Marpal Singh. He 
hired truck No, HUP 1879 owned by 


- Harbans Singh Randhawa resident of 


Patran, truck No, PUP 9685 owned by 
Mewa Singh of Patran, truck No, PNP 
3331 owned by Hardial Singh of Patran 
and truck No, PUV 2749, owned by 
Jagir Singh and Zore Singh resident of 
village Nial, These trucks were hired to 
carry voters from their villages free .of 
charge to cast their votes at the polling 
stations meant for those villages on 
12-6-1977. The fare was fixed @ Rs. 100 
per each truck.” 


The details regarding various trucks 
used at the various polling booths with 
the names of the witnésses that travel- 
led in the trucks were also furnished. 
The allegations were denied by the res- 
pondent who stated that the names given 
in the petition are strong supporters of 
Akali Dal, and the names are given for 
the basis to lead false evidence, The 
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learned Judge rejected: the evidence pro- 
duced by the petitioner mainly on the 
ground that even though the petitioner 
saw the voters beifig carried by the res- 
pondent’s supporters to polling stations 
he did not make any written complaint 
about this matter to the Returning Offi- 
cer. The learned Judge also pointed out 
that the petitioner had on an earlier 


occasion contested the election to the 
Punjab Assembly and could be fixed 
. with the knowledge of legal position 


that hiring of vehicles for carrying voters 
to the polling booth by the candidates 
` constitutes a corrupt practice. If - in 
fact the respondent had hired and used 
any trucks for carrying the voters to the 
polling station, the learned Judge ob- 
served, he would certainly have lodged 
complaint with the concerned presiding 
officer and the returning officer of the 
‘constituency, It is pointed out by the 
learned Judge that the petitioner did 
lodge a complaint about the conduct of 
P.W., 13 before the Sub-Divisional Magis- 
trate, Samens, who held an inquiry the 
result of which went against him. In 
such circumstances, the petitioner would 
not have failed to make a complaint 
‘about the use of hired vehicles for car- 
rying out voters by the respondent. The 
learned Judge proceeded to consider 
the evidence of the witnesses that spoke 
about the hiring of the vehicles by the 
respondent and rejected it on the ground 
that they are interested and unacceptable, 


4, Mr. Tarkunde, the learned counsel | 


for the appellant, pointed out that in 
order to amount to a corrupt practice 
under Section 123 (5) of the’ Represen- 
tation of the People Act, 1951, it is ne- 
cessary that there should be hiring or 
procuring, whether on payment or other- 
wise, of any vehicles by a candidate or 
his agent or by any other person with 
the. consent of a candidate or his elec- 
tion agent, for the use of such vehicle 
for.the free conveyance of any elector. 
It- was submitted that . though the peti- 
tioner had seen certain vehicles carry- 
ing voters at that time he did not have 
information that the respondent had 
hired vehicles and that they were used 
for free conveyance of the electors. This 
‘information he obtained only later and 
that is why he could not have made a 
complaint to the Returning Officer at 
that time, On a reading of the evidence 
- of the appellant, we are unable to ac- 
cept this plea, The petitioner stated in 
his evidence that he was going round 
his constituency on the day of the pol- 
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ling and had seen voters being carried 
by the respondent’s supporters to vari- 
ous polling stations, In the Chief Exa- 
mination he did not explain that the 


failure to give a complaint was due to 
the fact-that he was not aware that -it 


, Was the respondent who had hired the 


trucks. In cross-examination he admit- 
ted that he did not make any written 
complaint to the polling officer of any 
polling station nor did he make a written 
complaint to the S.D.M. who was acting 
as Returning Officer of this constituency. |- 
He admitted that in fact he made one 
complaint to the Returning Officer about 
Bazurak polling station that the Presid- 
ing Officer Sukhdev Singh had been 
canvassing the voters to vote for thel. 
respondent, but even in that he did not 
mention that the voters were being car- 
ried in hired trucks. In cross-examina~ 
tion the petitioner admitted that he did 
not make any ccmplaint but did not 
come forward with the explanation that 
he was not aware of the fact that the 
respondent had hired the trucks, In the 
circumstances, w2 are unable to accept 
the explanation put forward by the 
learned counsel “or the petitioner at the 
Bar for the failure of the petitioner to 
complain to the Returning Officer about 
the hiring of vehicles, 


5. The learned counsel submitted that 
the High Court ought to have aecepted 
the evidence let in by the petitioner 
regarding the hiring of the truck belong- 
ing to P.W. 11, Sukhjinder Singh. P.W. 
11, Sukhjinder Singh, stated that he was 
engaged by the respondent and Harpal 
Singh President of the Truck Operators’ 
Union for carrying the voters from Har- 
chandpura to Manhera and that he carri~ 
ed the voters from MHarchandpura to 
Manhera and aftar they had cast their 
votes brought them back to their res- 
pective villages. He did not charge any- 
thing from the voters whom he carried 
because he was paid the hire charges by 
the respondent. In cross-examination he 
stated that he maintained a log book but 
had not brought the same with him. He 
admitted that he did not enter this trip 
in the log book, The High Court has reli- 
ed on the admission of the witness that ` 
he did not enter the trip in the log book. 
The other witnesses examined were 
P.Ws. 20, 21, 22 and 23 who spoke of 
their having travelled in the truck driven 
by Sukhjinder Singh to the polling sta- 
tion Manhera. -The evidence of P.Ws, 20, 
21, 22 and 23 is totally unconvincing. 


1979 . Vidya Wati v. Collector, 


P.W. 20 stated that he and his co-villa- 
gers went to polling station Manhera-in 
‘a truck which was being driven by a 
young lad of about 21 years who dis- 
- closed that he had been sent by the res- 
pondent to carry the voters, The witness 
did not identify P.W, 11. The statement 
that a young lad of 21 years disclosed to 
him that he had been sent by the res- 
pondent to carry the voters is hearsay. 
and cannot be'acted upon. P.W. 21 stat- 
ed that he went to the polling station in 
a truck driven by one Sukhjinder Singh 
and that he did not pay any fare for 
travelling in that truck which brought 


him back to his village after he had cast - 


his vote. He stated that the truck driver 
told him that the respondent had paid the 
hiring charges for the truck. This wit- 
ness admitted that he is a member of 
the Akali Jathe and that he was ap- 
pointed as a counting agent by the peti- 
tioner, The evidence of this witness «was 
rightly rejected by the learned Judge 
as being highly interested, Further, the 
evidence of this witness is sufficient to 
discredit the plea of the petitioner that 
he was not aware of the fact that the 
respondent had hired the trucks to carry 
the voters to the polling booths for he 
was the counting agent of the petitioner. 
If he had been carried in a truck and 
if he had known that the truck in which 
he travelled’ was hired by the respon- 
dent he would have certainly given the 
information to the petitioner, Equally 
unconvincing and unacceptable is the 


evidence of P.Ws. 22 and 23 as they are > 


all found to be belonging to the Akali 
Party and therefore interested in the 
petitioner. The evidence regarding the 
hiring of other trucks is aiso of a simi- 
lar nature and the learned counsel for 
the petitioner did. not press for their 
acceptance, 


6. We agree with the learned Judge 
that the evidence adduced by the peti- 
tioner is far from satisfactory and that 
it has totally failed in proving that she 
respondent had hired the trucks and car- 
ried the voters to the polling booths. 
The findings. of the learned Judge on the 
other issues were not challenged before 
us. We have no hesitation in rejecting 
the appeal as being of no substance, The 
appeal is dismissed with costs. 


Appeal dismissed. 





Agra (K. Iyer J:) . [Prs. 1-3] S.C, 788 . 


AIR 1979 SUPREME COURT 733 
(From: Allahabad) 


V. R. KRISHNA IYER, D. A. DESAI AND 
- A. D. KOSHAL, JJ. 


Smt. Vidya Wati, Appellant v. The Col- 


lector of Agra, Respondent. 


Civil Appeal No. 1077 of 1978, D/- 5-12 
1978. i i 

Land Acquisition Act (1 of 1894), Sec- 
tions 11 (iii), 18 — Land Acquisition Officer 


fixing compensation and apportioning the - 


amount between owner and tenants of land 


— Reference under S. 18 leading to increase 


in rate of compensation —~ Direction by Civil 
Court that entire compensation is payable to 
owner — Not valid — Tenants also entitled 
to proportionate shares. Decision of Allaha- 
bad H. C. Affirmed. (Paras 3, 4) 
Anno: AIR Manual (8rd Edn.), Land Ac- 
quisition Act, S. 11, N. 7; S. 18, N. 6A. 


KRISHNA IYER, J.:— The only point in- 
this appeal which relates to compensation for ` 


land acquisition is as’ to whether the entire 
amount refixed by: way of enhancement by 
the High Court should go to the landlady- 
appellant only, or should be shared between 


her and the tenants such as have proved their 
claims before the Land Acquisition Officer. 
(The Wakf Board does not come into the 
picture as its appeal has been dismissed). 


2. The brief facts are that the Land Ac- 
quisition Officer fixed compensation at a cer- 
tain rate for the land acquired but he also 
apportioned the amount of compensation be- 
tween the landlady, the owner, and the 
tenants on the land. Thereafter, a reference 
under Sec. 18 of the Land Acquisition Act 
led to an increase in the rate of compensa- 
tion, But the learned District Judge made a 
further direction that the entire compensation 
so raised would be paid to the landlady for- 
getting the fact that the tenants who had 
been recognised also had been found entitl- 
ed to a share. Ene: 

3. The Collector filed an appeal to ‘the 
High Court asking for the deletion of this 
direction for the payment of the entire sum 
to the landlady. The High Court, while 
enhancing the compénsation substantially in 


. favour of the land owner, deleted the. direc- 


tion made by the district court to the effect 
that the entire compensation shall be paid 
over to the landlady. We think this was done 
very rightly. There -is no doubt that appor- 
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tionment does not come into the picture in a. 
reference under Sec. 18, Factually, there is 

no doubt that there are some tenants on the 

land. In this view, the direction given by the 

{High Court that the entire amount shall not 

be payable to the landlady and that the direc- 

tion given by the district court to that effect’ 
shall be deleted was just and legal, 


4. To do final justice in terms of the law 
and in the circumstances of this case, we 
' [direct that the Collector shall pay to the 
land owner only the share that is due to her 
out of the total compensation and shall fur- 
ther proceed to determine the share due to 
the tenants such as were on the land on the 
date of the notification, and pay to them 
their share of the compensation in accordance 
with what is due to them. With these direc- 
tions, the appeal is dismissed with no order 
as to cests. 

Appeal dismissed. 


AIR 1979 SUPREME COURT 734 
(From: 1978 Tax LR 1669 (Delhi)). 


P. S. KAILASAM, D. A. DESAI AND 
A. D. KOSHAL, JJ. 


S. K. Gupta and another, Appellants v. K. 
P. Jain and another, Respondents, 

Civil Appeal No, 1217 of 1976, D/- 30-1- 
‘1979. 

(A) Companies Act (1 of 1956), Ss. 392, 
891 — Application under S. 392 — Locus 
standi — Expression “on the application of 
any person interested in the affairs of the 
Company”, meaning of — Need not be limit- 
ed or restricted to a member or creditor of 
Company — During winding up of subsidi- 
ary Company scheme of arrangement of hold- 
ing Company sanctioned — Application for 
modification of scheme —- Applicant claiming 
to be transferee of holding Company’s shares 
but not registered as member — He has locus 
standi to move application. 1978 Tax LR 
1669 (Delhi), Reversed. 


Sub-section (2) of S. 892 provides the 
legislative exposition as to who can move the 
Court for taking action under S. 892. Refer- 
ence to S, 391 in sub-s. (2) of S. 892 merely 
indicates which compromise or arrangement 
can be brought before the Court for taking 
action under S. 392. Unlike Section 391, Sec“ 
tion 392 does not specify that a member or 
creditor or in the case of a company being 
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wound up, its liquidator, can move the Court 
under S. 392, On the other hand, the legis- 
lature uses the expression ‘any person inter- ` 
ested in the affairs of the company’ which 
has wider denotation than a member or ere- ` 
ditor or liquidator of a company. In fact, the 
ambit of the power to act under S. 892 (2) 
can be gauged from the fact that the Court 
can suo motu act to take action as contem- 
plated by S. 892 () or it may act on an ap- 
plication of any  erson interested in the 
affairs of the Company. If the Court can suo 
motu act, it is immaterial as to who drew 
the attention of the Court to a situation 
which necessitated Court’s intervention. 
Undoubtedly, the ‘Court may decline to act 
at the instance of a busy body but if the 
action proposed to be taken is justified, valid, 
legal or called for, the capacity or credentials 
of the person who brought the situation call- 
ing for Court’s intervention is hardly relevant 
nor would it invaHdate the resultant action 
only on that ground. Therefare, when sub-sec- 
tion (2) confers power on the Court to act 
on its own motion, the question of locus 
standi hardly arises. (Case law discussed). 
(Paras 14, 16) 


If the Court under S. 892 (2) can order 
winding up of the company on the applica- 
tion of any person interested in the affairs of 
the company who need not be a member or 
a creditor, it cannot be said that the Court 
cannot act on the application of such a per- 
son interested in the affairs of the Company 
either to give directions or to make modifi- 
cations so as to make the compromise or ar- 
rangement workable. Winding up meaning 
civil death of a company, must be the ulti- 
mate resort of the Court. A living workable 
scheme infusing life into a sick unit is gene- 
rally to'be preferred to civil death of the 
company. There is, therefore, no warrant for 
circumscribing the expressicn ‘on the applica- 
tion of any person interested in the affairs 
of the company’ as to limit it to member or 
creditor. If the legislature used the expres- 
sion ‘member or creditor in S. 891 (1) and 
yet used an expression of wider denotation 
‘any person interes‘ed in the affairs of the com- 


- pany’, the legislative intention is clearly ex 


posed in that any such person interested in 
the affairs of the company need not be limit- 
ed or restricted to refer to a member or cre- 
ditor. 1978 Tax LR 1669 (Delhi), Reversed. 
(Para 18} 


Anno: AIR Manual (8rd Edn.), Comp. Act, 
S. 391, N. 2; S. 892, N. 1. 


1979 


(B) Companies Act (1 of 1956), ‘Ss. -892, 
2. (29) — Power of modification of scheme 
— ‘Modification’, meaning ‘of — : Substitu- 
tion of sponsor or propounder of. sanctioned 
scheme ‘of arrangement — Whether: ‘modi- 
fication’ — Court if can do it. 1978 Tax LR 
1669 (Delhi), Reversed. 
Statutes — Definition clause). 


Where in a definition section of a statute’ 


a word is defined to mean a certain thing, 
wherever that word is used in that statute, 
it shall mean what is stated in the definition 
unless the context otherwise requires. But 
where the definition is an inclusive defini- 
tion, the word not only bears its ordinary, 
popular and natural sense whenever that 
would be applicable but it also bears its ex- 
tended statutory meaning. At any rate such 
expansive definition should be so construed 
as not cutting down the enatcing provisions 
of an Act unless the phrase is absolutely 
clear in having opposite effect. Ordinarily 
one has to adhere to the definition and if 
it is an expansive definition the same should 
be adhered to. The frame of any definition 
more often than not is capable of being made 
flexible but the precision and certainty in law 
requires that it should not be made loose and 
kept tight as far as possible. For the purpose 
of construing any enactment it is right to 
look, nct only at the provision immediately 
under construction, but at any others found 
in connection with it which may throw light 
upon it, and afford an indication that general 
words employed in it were not intended to 
be applied without some limitation. (Case law 
discussed). (Paras 25, 26) 


According to the definition ‘modify’ and 
‘modification’ would include the making of 
additions and omissions. In the context of 
S. 392 ‘modification’ would mean addition 
to the scheme of compromise and/or arrange- 
ment or omission therefrom solely for the 
purpdse of making it workable. Reading Sec- 
tion 392 by substituting the definition of the 
word ‘modification’ in its place, if something 
can be omitted or something can be added 
to a scheme of compromise by the Court on 
its own motion or on the application of a 
person interested in the affairs of the com- 
pany for the proper working of the compro- 
mise and/or arrangement, there is no justi- 
fication for cutting down its meaning by a 
process cf interpretation and thereby whittle 
down the power of the Court to deal with. 
the scheme of a compromise and/or arrange- 
ment for the purpose of making it workable 
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_in course of its. continued superyision as 
ordained by S..392 (1). 1978 Tax LR 1669 
(Delhi), Reversed. (Para 27) 

Strictly speaking, omission of the eriginal 
sponsor and substituting another one, would | 
not change the ‘basic fabric’ of the scheme, 

“The scheme in this case is one by which a 
compromise is offered to the unsecured cre- 
ditors of the company and whoever comes ‘in 
as sponsor would be bound by it. Undoubted- 
ly a sponsor of the scheme enjoys an im- 


portant place in the scheme of compromise o 


and/or arrangement but basically the scheme - 
is between the company and its creditors or 
any class of them, or the company and its 
members or any class of them, and not be- 
tween the sponsor of the scheme and the 
creditor or member. The scheme represents 
a contract sanctified by Court’s approval be- 
tween the company and the creditors and/or 
membets of the company. The company may 
as well be in charge of directors and the im- 
plementation of the scheme may come 
through the agency of director#* but that 
would not lead to the conclusion that during 
the working of the scheme the directors can- 
not be changed. If the scheme has to be ul- 
timately implemented by the company as 
part of its contract and yet its directors can ` 
be changed according to its Articles of As- 
sociation, there is no difference in the situa- 
tion where a sponsor is required to be chang- 
ed in the facts and circumstances of a case. 
Therefore, it cannot be said that as and by 
way of modification one sponsor of a scheme 
cannot be substituted for another sponser. 


(Para 28) 

Anno: ATR Manual (8rd Edn.), Comp. 
Act, S. 892, N. 1. 

Cases Referred: Chronological Paras 

(1976) 46 Com Cas 279 (Guj) ` 15, 30 


25 
25 


AIR 1975 SC 1684: (1976) 1 SCC 304 

AIR 1975 SC 2299 : 1975 Supp SCC 1 
AIR 1970 SC 1041: (1969) 2 SCR 866 - 
12, 16 
(1949) 1 KB 142 : (1948) 2 All ER 610; Job- 
bins v. Middlesex County Council 25 
(1899) AC 99:79 LT 473, Dilwerth v. 
Stamps Commrs, 25 
(1890) 15 AC 506:63 LT 392, Cex v. 
Hakes 26 


Mr. Y, S. Chitale, Sr. Advocate (M/s. K. R. 
Khaitan, B. Mohan and Praveen Kumar, Ad- 
vocates with him), for Appellants; Mr. P. R. 
Mridul, Sr. Advocate (M/s. R. L. Roshan, 
H. K, Puri and Vijai K. Bahl. Advocates with 
him), (for No. 1) and Mr. Pramod Dayal and 


"7786 S.G: [Prs 1-4] 


S. K. Gupta, Advocates, (for No. 2), ‘for Res- 
pondents; M/s. R. M. Gupta and K. N, Bhat, 
Advocates, for Intervener, Dena Bank. 


. DESAI j.:— A private sector sick unit, 
_ Indian? Hardware Industries Ltd, (THI for 


short), engaged in manufacture of builders ~ 


hardware, now in a state of suspended ani- 
‘mation since 1971, awaits the outcome of 
this appeal for infusion of life into it simul- 
_ taneously providing a ray of hope to prima- 
^ yily the workmen who were rendered jobless 
_and the unsecured and secured creditors 
` whose hard earned money is locked up in it. 


2. A few facts will put the problem rais- 
ed in this appeal in focus and proper perspec- 
tive. M/s. Delhi Flour Mills Ltd. (DFM for 
short) was the holding company of which 
IHI was the subsidiary. Somewhere by the 
fall of 1971 functioning of IHI came to a 
halt and the huge debt was mounting up 
with the spiralling of interest. As the shares 
of DFM were closely held by relations of 
respondent No. 1 referred to as ‘Jain group’ 
and as there were fratricidal disputes in Jain 
family culminating into a litigation in the 
High Court of Delhi, IHI languished for 
want of attention, In the meantime M/s. 
Indian Smelting and Refining Co. Ltd. (‘peti- 
tioning creditor’ for short) filed a winding 
up petition against THI in 1975 alleging that 


THI was heavily indebted and was unable to | 


pay its debts as and when they became due. 
After the dispute in the Jain family was re- 
solved somewhere in 1974, a situation emer- 
ged in which one R. P. Jain and the mem- 
_ bers of his family acquired controlling inte- 
rest in the holding company DFM. Once 
R. P. Jain came into saddle, the DFM as 
holding company proposed a scheme of com- 
promise/arrangement between IHI and its 
unsecured creditors and after the scheme was 
approved, the proponent of the scheme sub- 
mitted Company Petition No. 86/74 to the 
Company Court for according sanction to the 
schéme and by Order dated 15th October 
1975 the scheme was sanctioned, Sometime 
after the scheme was sanctioned, DFM trans- 
ferred its 44,000 shares of IHI and its claim 
to the tune of Rs. 28 lacs recoverable from 
THI, to the present appellants S. K. Gupta 
and Mrs. Dropadi Gupta ‘referred to as ‘ap- 
pellants’ hereafter). Thereafter the appellants 
filed Company Application No. 198/76 re- 
questing the Court to make appropriate modi- 
fication and/or granting further direction for 
effectively implementing the scheme sanction- 
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èd by ‘the Court in respect of IHI by sub- 
stituting the appellants in place of DFM as 
proponents of the scheme and imposing upon. 
them the liability to implement the ‘scheme 
under the, supervision of the Court:”A little 
while before this application was moved, res- 
pondent `K. P. Jain filed Company Applica- * 
tion No, 190/76 purporting to be under Sec- ` 
tion 392 of the Companies Act, 1956, invit- 
ing the Court for the reasons mentioned in > 
the application to hold that the scheme sanc- 
tioned by the Court cannot be worked satis- 
factorily with or without modification and 


therefore an order winding up the Company 
should be made. 


8. The Company Judge by his two orders 
in the two aforementioned applications dated 
26th April 1976 granted the application of 
the appellants and modified the scheme by 
substituting the appellants as proponents of 
the scheme and simultaneously rejected the 
application of the respondeat K. P. Jain for 
winding up the Company. 


4. Respondent Jain preferred two appeals 


- being Company Appeals Nos. 15 and 16/76 


under S. 488 of tae-Companies Act. Both 
these appeals came up before a Division 
Bench of the Delhi High Court, and they 
were disposed of Sy a common judgment. 
The Division Bench was of the opinion that 
substitution of a new propounder in a 
scheme already sanctioned by the Court in 
place of the original propounder of the 
scheme was a change of a basic nature which 
would not be comprehended in the expres- 
sion “modification? as used in S. 392 and, 
therefore, the Company Judge could not have 
granted such a substitution of the propoun- 
der of the scheme without referring back the 
proposed modified scheme to the creditors 
who had approved the original scheme. It 
was further of the opinion that though the 
transfer of 44,000 shares of ISI held by DFM . 
in favour of the appellants may be complete 
as between the trensferor and the transferee, . 
the same would not clothe the appellants with 
the rights of a member unless their names 
were put on the register of members main- 
tained by IHI and that the same having not 
been done, the appellants were not members 
of THI. It was farther of the opinion that. 
the debt owed by IHI to DFM was not as- 
signed according to law in favour of the 
appellants and, therefore, they were not cre- 
ditors, and in view of the language of S. 891 
of the Companies Act, the appellants being 
neither members nor creditors of IHI, had 
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no locus standi: to move an application under . 


S. 392 for modification of the scheme -be- 


cause in the opinion of the Court S. 891 con- 


-trols S. 892 and either a member or a cre- 
ditor or in the case of a company being 
wound up, a liquidator alone can file an ap- 
plication for modification. In accordance 
with this opinion, the appeal preferred by 
respondent No. 1 being Company Appeal 
No. 15/76 challenging the order of the Com- 
pany Judge which granted modification/sub- 
stitution of appellants as proponents was al- 
lowed and the application of the appellants 
for substitution was rejected. 


5. The Division Bench dismissed Com- 
pany Appeal No. 16/76 preferred by respon- 
dent Jain against the order of the Company 
Judge refusing to make an order for wind- 
ing up of the Company observing that even 
while dismissing the application for sub- 
stitution of the present appellants, the Court 
was not in a position to come to an affirma- 


tive finding that the scheme cannot be setis- - 


factorily worked with or without modifica- 
tion and the matter should be left to the 
Company Judge as to what future course of 
action should be taken in the matter. 


6. The appellants preferred the present 
appeal by special leave against the decisfon 
of the Division Bench in Company Appeal 
No, 15/76 by which’ their application for 
substitution/modification was rejected. 


7. Mr. S, S. Ray, learned counsel for the 
appellants urged that the Court committed 
a basic error in holding that the application 
for substitution/modification was not main- 
tainable because the appellants were neither 
members nor creditors of the Company, IHI, 
thereby importing a narrower concept in res- 
pect of the locus standi of the present ap- 
pellants to move the Court under S. 392 
which restrictive approach would run coun- 
ter to the power of widest amplitude con- 
ferred on the Court, namely, even to make 
modification suo motu or on the application 
of a person interested in the affairs of the 
Company. He further urged that the appel- 
late Court clearly misdirected itself when it 
went in search of the meaning of the expres- 
sion ‘modification’ in S. 802 by ransacking 
dictionaries completely overlooking the fact 
that in S. 2 (29) of the Companies Act the 
words ‘modify’ and ‘modification’ have been 
defined and it is a well known canon of con- 
struction that. unless the context. otherwise 
requires, the definition of an expression. given 


in. g stginte shg- govern. -the meanings. of the 
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expression wherever used in the same 
statute, It was urged that the words modify’, 
and ‘modificatior for the purpose of S. 392 
would include the making of additions and 
omissions and according to him additions and 
omissions in the context of §. 892 would and 
could only mean additions and omissions to 
the. sanctioned scheme because S, 392 ope- 
rates at a stage subsequent to the sanction- . 
ing of the scheme under S. 891 (2). It was `- 
further urged that if the words ‘modify’ and 
‘modification’ would include additions and 
omissions, the Court would have plenary 
power to substitute one proponent for the 
other if in the opinion of the Court the 
scheme cannot be worked satisfactorily with- 
out the necessary modification and in all such 
eases it would be imprudent to hold that the 
Court will have to fall back to the cumber- 
some procedure of S. 891 over again delay- 
ing for a considerable period the vital re- 
quirement of restarting a sick unit. It was 
submitted that the Court committed a fallacy 
in importing the concept of Constitution 
while interpreting a provision of the Com- 
panies Act. 


8. Mr. Lal Narain Sinha on the other 
hand on behalf of the respondents, while 
conceding that in an emergency the Court 
can act on the application of any person, 
ordinarily the Court would act on the appli- 
cation of a member or creditor of the Com“ 
pany and in this blurred area some light is 
shed by the provision contained in Rule 87 
of the Companies (Court) Rules, 1959. Pro- 
ceeding further, it was urged that Ss, 891 and 
892 constitute a code and, therefore, if there 
was a qualification for proposing a scheme 
under S, 891, the same qualification should 
be read in S. 892 and any other approach 
would be self-defeating. It was submitted 
that viewed from this angle, only a member 
or a creditor can maintain an application 
under S. 892 and as the appellants are neither 
members nor creditors of the Company, they 
have no locus standi to maintain the peti- 
tion, He further urged that putting too wide 
a construction on the expression ‘modifica- 
tion’ in S. 892 (2) would lead to such a start 
ling result as could not have been within the 
contemplation-of the legislature and that, 
therefore, in order to arrive at a true meaning 
of the word ‘modification’ the Court should 
bear in mind the purpose and object behind 
using the expression ‘or enacting the provi- 
sion in which the expression is found. It 
was alga eontanded thos uhhh © af the 
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original sponsor amounts to repudiation of 
. the contract which the scheme represents be- 
tween the proponent of the scheme and the 
Company and another person cannot. be sub- 
stituted in place of the original contracting 
party without the consent or affirmance of 
the second party to the contract and hence 
such a thing cannot be brought about by way 
of a modification under S. 892. The word 
‘modification’ or ‘modify’, therefore, should 
be given a restricted meaning looking to the 
context in which it is used in S. 892 as has 
been done by the High Court, 


9. Principal. contentions advanced on 
either side turn upon the right to make an 
application and the power of the Court ‘to 
grant an application under S. 392 of the 
Companies Act. Section 392 finds its place in 
Chapter V of the Companies Act bearing 
fascicules ‘Arbitration, Compromise, Arrange- 
ments and Reconstructions’. Section 391 en- 
ables a member or a creditor of the Com- 
pany or a Company which is being wound 
up, its liquidator, to make an application to 
the Court proposing a compromise or arran- 
gement between the Company and its credi- 
tors or any class of them or between the 
Company and its members or any class of 
them and seeking directions of the Court to 
convene a meeting of each class of creditors 
and/or each class of members to whom the 
compromise or arrangement is offered. On 
the Court’s giving the directions, the meet” 
ing would be convened in which the pro- 
posed scheme of compromise and/or arrange- 
ment would be submitted for consideration 
and each class will have to vote upon it and 
if the scheme is accepted by a majority in 
number representing three-fourths in 
value of the creditors or members or class 
of members as the case may be, present and 
voting either in person or where proxy is al- 
lowed, by proxy, such approved scheme has 
to be placed before the Court for sanction 
of the Court as envisaged in S. 891 (2). Then 
comes S. 892 which may be reproduced in 
extenso: 


“392. Power of High Court to enforce 
compromises and arrangements — (1) Where 
a High Court makes an order under Sec. 391 
sanctioning a compromise or an arrangement 
in respect of a company, it— 


(a) shall have power to supervise the carry- 
ing out of the compromise or arrangement; 


and ` 
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(b) may, at any time of making such order 
or at any time thereafter, give such direc- 
tions in regard to any matter or make such 


„modifications in the compromise or arrange- 


ment as it may corsider necessary for the pro- 
per working of tke compromise or arrange- 
ment, ; 


(2) If the Court aforesaid is satisfied that 
a compromise or arrangement sanctioned 
under Section 891 cannot be worked satisfac- 
torily with or without modifications, it may, 
either on its own motion or on the applica- 
tion of any person interested in the affairs 
of the company, make an order windiùg up 
the company, and such an order shall be 
deemed to be an crder made under Sec. 483 
of this Act.” 


10. At the outset it may be mentioned 
that though a larga number of provisions of 
the Companies Act, 1956, are in pari materia 
with the provisions of Companies Act, 1948, 
of the U. K. (U. K. Act for short), there is 
no provision analogous to S. 892 in the U. 
K. Act. The Court under the U. K. Act has 
no power to modify the scheme either at the 
time when it is offered for its sanction ‘or at 
any time subsequent thereto, The Parliament 
has in its wisdom, conferred a power of wide 
amplitude on the High Court in India to 
provide for its continuous supervision of the 
carrying out of compromise and/or arrange- 
ment and also the consequential power to 
make the supervision effective by removing 
the hitches, obstacles or impediments in the 
working of compromise or arrangement by 
conferring power to give such directions in 
regard to any matter or for making such 
modification in the compromise or arrange- 
ment as it may consider necessary for the 
proper working of the compromise and/or ar- 
rangement. Subrsec. (2) confers power on 
the Court to act under S, 392 either -on its 
own motion or on the application of any per- 
son interested in the affairs of the company. 
What falls for consideration is the true mean- 
ing of the expression ‘on the application of 
any person interested in the affairs of the 
company’, l 

11. The High Court was of the opinion 
that the appellants have no locus standi to 
maintain an application for modification /sub- 
stitution of themselves as proponents of the 
scheme with a liability to implement the 
scheme as they were neither members nor 
creditors of the Company and according to 
the High Court, if a scheme of compromise 


or ammapgement cannot be prongsed by 


1979. 
any one except a member or ere 
ditor, ipso facto, an application for 


modification of such scheme sanctioned by 
the Court under S. 391 (2) could not be made 
by any one other than a member or a credi- 
tor. i i 


12. Section 892 envisages a compromise 
or arrangement being proposed for considera- 
tion by members and/or creditors of a Com- 
pany liable to be wound up under the Com- 
panies Act, 1956. Compromise or atratge- 
ment has to be between creditors and/or 
members of the Company and the Compeny, 
as the case may ke. It was always open to 
the Company to offer a compromise to my 
of the creditors or enter into arrangement 
with each of the members. The scheme in this 
case is essentially a compromise between the 
company and its unsecured creditors. The 
scheme when sanctioned does not meczely 
operate as an agreement between the pai- 
ties but has statutary force and is binding not 
only on the company but even dissenting sre- 
ditors or members, as the case may be. The 
effect of the sanctioned scheme is “to supply 
by recourse to the procedure thereby pre 


scribed the absences of that individual agree- - 


ment by every member of the class to be 
bound by the scheme which would othervise 
be necessary to give it validity” (see J. K. 
(Bombay) Pvt. Ltd, v. New Kaiser-I-Hind 
Spg. and Wvg. Co. Ltd. (1969) 2 SCR 863 at 
p. 891:(AIR 1970 SC 1041 at p. 1087). 
Further Section 891 (1) itself by specific and 
positive provision prescribes who can move 
an application under it. Only the creditor 
or member of that company or a liquidator 
in the case of a company being wound up 
is entitled to move an application proposing 
a compromise or arrangement, By necessary 
implication any one other than those spsci- 
fied in the section would not be entitleg to 
move such an application, 


18. When a scheme is being considered 
by the Court, in all its ramifications, for ac- 
cording its sanctior, it would not be possible 
to comprehend all situations, eventualities 
and exigencies that may arise while imple- 
menting the scheme. When a detailed com- 
promise and/or arrangement is worked cut, 
hitches and impediments may arise anc if 
there was no provision like the one in œc- 
tion 392, the only obvious alternative would 
be to follow the cumbersome procedure as 
provided in S. 391 (1), viz, again by ap- 
proaching the class of creditors or members 
te ekam Fp aramir ond’ amans 
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ment- was offered to accord their sanction to 
the steps to be taken for removing such 
hitches and impediments. This would be un- 
duly cumbersome and time consuming and, 
therefore, the legislature in its wisdom con- 
ferred power of widest amplitude on the 
High Court under S. 892 not only to give 
directions but to make such modification in 
the compromise and/or arrangement as the 
Court may consider necessary, the only limit 
on the power of the Court being that such 
directions can be given and modifications can 
be made for the proper working of the com- 
promise and/or arrangement, The purpose 
underlying S. 892 is to provide for effective 
working of the compromise and/or arrange- 
ment once sanctioned and over which the 
Court must exercise continuous supervision 
[see S. 892 (1)], and if over a period there 
may arise obstacles, difficulties or impedi- 
ments, to remove them, again, not for any 
other purpose but for the proper working of 
the compromise and/or arrangement. This 
power either to give directions to overcome 
the difficulties or if the provisions of the 
scheme themselves create an impediment; to 
modify the provision to the extent necessary, 
can only be exercised so as to provide for 
smooth working of the compromise and/or 
arrangement. To effectuate this purpose the 
power of widest amplitude has been confer- 
red on the High Court and this is a basic 
departure from the scheme of the U. K. Act 
in which provision analogous to S. 892 is 
absent. The sponsors of the scheme under 
S. 206 of the U. K. Act have tried to get 
over the difficulty by taking power in the 
scheme of compromise or arrangement to 
make alterations and modifications as pro- 
posed by the Court, But the Legislature fore- 
seeing that a complex or complicated scheme 
of compromise or arrangement spread oyer 
a long period may face unforeseen and un- 
anticipated obstacles, has conferred power ` 


- of widest amplitude on the Court to give 


directions and if necessary, to modify the 

scheme for the proper working of the com- 
promise or arrangement.’ The only limitation 

on the power of the Court, as al 

ready mentioned, is that all such direc 

tions that the Court may consider appropriate 

to give or make such modifications in the 

scheme, must be for the proper working of 

the compromise and/or arrangement. 


14. Sub-section (2) provides the Legis- 
lative exposition as to who can move thel 
ma GC. oo te. .. . 
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indicates which compromise or atrangement 
can be brought before the Court for taking 
action under S. 392, The reference to S. 391i 
does not mean that all the limitations or res- 
trictions on the right of an individual to 
move the Court while proposing a scheme of 
compromise or arrangement have to be read 
in sub-s. (2) merely because S. 391 is refer- 
red to therein. Unlike Section 891, S. 392 
does not specify that a member or creditor 
or in the case of a company being wound up, 
its liquidator, can move the Court under Sec- 
tion 892, On the other hand, the legisla- 
‘ture uses the expression ‘any person inter- 
ested in the’ affairs of the company’ which 
has wider denotation than a member or cre 
ditor or liquidator of a company. In fact, the 
ambit of the power to act under S. 392 (2) 
can be gauged from the fact that the Court 
can suo motu act to take action as contem- 
‘plated by S. 392 (1) or it may act on an ap- 
plication of any person interested in the 
affairs of the Company, 









15. In this context the observations of 
the Gujarat. High Court, extracted hereunder, 
in Mansukhlal v. M. V. Shah, (1976) 46 Com 
Cas 279 at pp. 290-291 can be referred to 
with advantage as it precisely lays bare the 
ambit and width of Court’s power under Sec- 
tion 392: 


“The framers of the company law in India 
have conferred statutory powers on the High 
Court to make such modifications in the com- 
promise or. arrangement as the Court may 
consider necessary for the proper working of 
the compromise and arrangement. The 
power of the widest amplitude has been con- 
ferred on the court under section 892 (1) (b) 
and the width and the magnitude of the 
power can be gauged from the language 
employed in Section 392 (1) (a) which con- 
fers a sort of a supervisory role on the court 
during the period the scheme of compromise 
or arrangement is being implemented. Read- 


ing clauses (a) and (b) of sub-section (1) of. 


Section 392, it appears that Parliament did 
not want the court to be functus officio as 
soon as the scheme of compromise and ar- 
rangement is sanctioned by it. The Court 
has a continuing supervision over the im- 
plementation of compromise and arrange- 
ment. Unenvisaged, unanticipated, unfore- 
_ geen or even unimaginable hitches, obstruc- 
tion and impediments may arise in the course 


of implementation of a scheme of compro- 


- K. P. Jain (Desai J.) 
ence to S. 891 in sub-s. (2) of S. 392 merely. 
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occasion, sponsors have to go back to the 
parties concerned for seeking their’ approval 
for a modification and then seek the approval 
of the court, it would be a long-drawn out, 
protracted, time-consuming process. with no 
guarantee of resuk& and the whole scheme 
of compromise and arrangement may be 
mutilated in the process. Parliament has, 
therefore, thought if fit to trust the wisdom 
of the court rather than go back to the in- 
terested parties, If the parties have several 
times to decide the modification with the 
democratic process, the good part of an elec- 
tion machinery apart, the dirt may step in, 
the conflicting interests may be bought and 
sold,.and, in the process, the whole scheme 
of compromise and arrangement may be 
jettisoned. In order, therefore, to guard 
against this eventuality and situation, which 
is clearly envisageable, Parliament has con- 
ferred power on the’ court, not only to make 
modifications even at the time of sanctioning 
the scheme, but at any time thereafter during 
the period the scheme is being implemented. 
Conceding that, before the Court sanctions 
the scheme, it partakes the character of an 
emerging contract between the company and 
the creditors and members; once the court 
approves it, it becomes a statutorily enforce- 
able contract even on dissidents, with power 
in the court to modify, amend or correct or 
revise the contract the outer periphery or 
the limit on the power being that, after test- 
ing it on the anvil of probabilities, surround- 
ing circumstances and the prevalent state of 
affairs; it can be cone for the proper work- 
ing of the compromise and arrangement, and 
subject to this limit on the Court’s power, 
the power seems to be absolute and of the | 
widest amplitude and it would be unwise to 
curtail it by process of interpretation.” 


16. If the Couct can suo motu act, it is 
immaterial as to who drew the attention of 
the Court to a situation which necessitated 
Court’s interventicn. Where the power is 
conferred on the court to take action on its 
own motion the information emanating from 
whatever source which calls for Court’s at- 
tention can as well be obtained from any 
person without questioning his credentials. 
moving’ an application drawing attention of 
the Court to a situation where it must act. 
Undoubtedly,’ the Court may decline to act 
at the instance of a busybody but if the 
action proposed to be taken is justified, valid, 
legal or called for, the capacity or credentials 
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ing for Court’s intervention is hardly relevant 
nor would it invalidate the resultant acticn 
only on that ground, Therefore, when suv 
sec. (2) confers power on the Court to act ca 
its own motion, the question of locus standi 
hardly arises. The High Court while exami2- 
ing the question of locus standi, after coms- 
ing the provision contained. in. sub-s. (=), 
wholly overlooked the important provision 
therein contained that the High Court cat 
act on its own motion. It was, however, § 

in passing that sub-sec. (2) enables the Court 
to wind up the Company and, therefore, the 
Court may act on its own motion or on the 
application of any person interested in the 
affairs of the company not for modifying the 
scheme or for any directions but for winding 
up the company. But when the Court is TS" 
quired to act under 5. 892 (1), the limitatioas 
and restrictions imposed upon the Court 
under S. 891 (1) most be read in S. 392 t 1) 
because the sectiors are complimentary %0 
each other, This submission overlooks the 
two different stages at which Sections ga 
and 892 operate though they may be com 
plimentary to each other. Two sub-secticas 
of S. 392 have to te harmoniously read ad 
sub-sec. {2) clearly indicates the power of 
Court to take action suo motu while taking 
action under sub-s. (1). Again this approa2h 
is inconsistent with the language employ2d 


in S. 392 (2) in that the Court can wind tp: 


the company under S. 392 (2) if and orly 
if it is satisfied that the compromise and/or 
arrangement sanctioned by it cannot be sats- 
factorily worked with or without modifica- 
tions. The Court has to reach an affirmative 
conclusion before ecting under S. 392 (2) 
that the compromise and/or arrangement 
cannot be worked satisfactorily with or with 
out modification (see J, K. (Bombay) P. Led. 
AIR 1970 SC 1041). It follows asa ccr- 
rolary that if the compromise or arrangement 
can be worked as it is or by making modi 
fications, the Court will have no power to 
wind up the Company under S. 392 (2). Novy, 
if the arrangement or compromise can be 
worked with or without modification, tte 


Court must underteke the exercise to fisd . 


out what modifications are necessary to make 
the compromise or arrangement workable and 
that it can do so on its own motion or on tke 
application of any person interested in the 
affairs of the Company. If such be the pow2r 
conferred on the Court, it is difficult to ea- 
tertain the submissicn that an application fr 
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tained except when made by a member or 
creditor. -Jt would whittle down the power of 
the Court in that it cannot do so on its own 
motion. i - 


17. Mr. Sinha referred to Rule 87 of 
Companies (Court) Rules and urged that it 
throws some light on the question as to at 
whose instance the Court can act under Sec- 
tion 892. The rule is procedural in character 
and at avy rate the rule cannot circumscribe 
the power conferred by the section, Hence 
Rule 87 is of no assistance. 


18. Assuming that the Court would not 
act on its own, the next question is: could 
it act under Section 392 (1) on the applica- 
tion of any person interested in the affairs ot 
the Company? Now, if the Court under Sec- 
tion 392 (2) can order winding up of the 
company on the application of any person in- 
terested in the affairs of the company who 
need not be a member or a creditor, we fail 
to see how the Court cannot act on the ap- 
plication of such a person interested in the 
affairs of the Company either to give direc- 
tions or to make modifications so as to make 
the compromise or arrangement workable. 
Winding up meaning civil death of a com-| 
pany, must be the ultimate resort of the 
Court. A living workable scheme infusin, 
life into a sick unit is generally to be pre-| 
ferred to civil death of the company. There 
is, therefore, no warrant for circumscribing 
the expression ‘on the application of any per 
son interested in the affairs of the company’ 
as to limit it to member or creditor. If the 
legislature used the expression ‘member or 
creditor’ in S. 391 (1) and yet used an ex- 
pression of wider denotation ‘anv person in- 
terested in the affairs of the company’, the 
legislative intention is clearly exposed in that 
any such person interested in the affairs of 
the company need not be limited or restrict- 
ed to refer to a member or creditor. It would, 
therefore, be necessary to ascertain whether 
the appellants would be comprehended in the 
expression ‘any person interested in the af- 
fairs. of the company’. 













19. At one stage there was a threatened 
long argument to ascertain whether the ap- 
pellants have become the members of the 
company or are the creditors of the company. 
The appellants contended that they and their 
-friends have purchased 44,000 equity shares 
of IHI from its former holder DFM and they 
have also taken an assignment of the debt in 
tha amonnt nf Re OR Tange awed hy THT 40 
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DFM from DFM. Respondent Jain contend- 
ed that the assignment is not valid as it fails 
to comply with S. 180 of the Transfer of 
Property Act and as the names of the ap- 
pellants are not put on the register of IHI 
they have not acquired the status of member 
of IHI and, therefore, they being néither 
creditors nor members of IHI, they have no 
locus standi, to maintain the application 
under S. 892,° i 


20. The stand taken by respondent Jain 
in this behalf is wholly ambivalent. Sometime 
after the scheme was sanctioned on 15th 
October 1975, the appellants assert that they 
purchased the 44,000 equity shares of IHI 
from DFM and they simultaneously took 
assignment . of the debt. Thereafter res- 
pondent Jain filed Company Application 
No. 190/76 in which he sought a direction 
under S, 392 (2) for winding up the Com 
pany. In inviting the. Court to grant his 
prayer for winding up the Company, the 
averment made is that since the sanction of 
the scheme by the Court, DFM has sold its 
interest to Shri S. K. Gupta and others who 
wanted to operate the scheme as if they 
were the substitutes for DFM. Another 
averment is that DFM was not entitled to 
sell its shares because it was the propounder 
of the scheme, Therefore, the raison d’etre 
for moving the application under S. 892 (2) 
was the sale of shares of IHI held by DFM 
to the appellants. When the appellants fil- 
ed Company Application No, 198/76 under 
S. 392 (1) in order to show their newly ac- 
quired or subsisting interest in the scheme 


so as to enable them to move the application - 


under -S. $92, it was averred that the appel- 
lants have purchased 41,800 shares of IHI 
from DFM and the balance of holding. of 
DFM to the tune of 2200 equity shares have 
been purchased by the nominee of the’ ap- 
pellants. It is further averred that the 
amount standing in the name of DFM in 
the books of IHI has also been taken over 
by the appellants. While replying to, these 
averments in the application, respondent, K. 
P. Jain in para 16 of his counter affidavit 
dated 29th March 1976 has stated that ‘there 
is some understanding or agreement between 
the Delhi Flour Mills Co. Ltd. and Shri S. K. 
Gupta for the sale. of the shares held: by 
Delhi Flour Mills Co. Ltd., in the THI and I 
have referred. to it in. my application CA 
190/76’. TE the very alleged sale of the shares 
by DFM to the appellants gave cause of ac- 
ice et nada: “a We ma'aa ae time 
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plication under S. 892 (2) praying. for an 
order for winding up of the company, what 
greater ambivalence could it disclose when it 
was contended on his behalf that.the sale 
has not taken place? There is enough evi- 
dence on record as is evident from the affi- 
davit filed by DFM that as between DFM 
and the appellan:s the sala is complete. Simi- 
larly, there is evidence in the affidavit that 
the debt owed by IHI to DFM has been as- 
signed by DFM to the appellants, In the 
face of this express position adopted by Jain, 
would it not clothe the appellants with neces- 


sary interest bota in the company IHI and 


the scheme in respect of it, so as to enable 
them to maintain an application under Sec- 
tion 892 (2)? Appellants are certainly persons 
interested in the affairs of the company. For 
this additional reason the application for 
modification by them is certainly maintain- 
able. ae 

21. In the aforementioned circumstances 
we are not inclined to examine a very serious 
contention raised by Mr. Mridul who appear- 
ed at a later stage of hearing for the res- 
pondent Jain that unless rames of the appel- 
lants are put on the register of IHI they do 
not become mer-bers and as the assignment 
on which the appellants rely does not com- 
ply with the requirements of S. 180 of the 
Transfer of Proparty Act, the assignee’s title 
to the debt assigned has not become com: 
plete, and, therefore, the appellants are not 
creditors of THI. We may ‘in passing say 
that the factum bf assignment or the sale ol 
shares was never seriously questioned bul 
we are prepared to proceed on the assump 
tion that even if :t be so, in the circumstance! 
herein discussed and the ambivalence of res 
pondent Jain the appellants could certaink 
be said to be persons sufficiently intereste 
both in the company IHI and the schem 
in respect of it s as to.be able to maintai) 
an application ucder 8. 892 (I). — 


.22; Lastly in this connection it must b 
remembered that if DFM whose scheme wa 
sanctioned and not challenged by responden 
Jain, started implementing “the scheme an 
after getting into the saddle by constitutin 
the Board of Directors as desired by it, ‘ 
could have transferred its shares to appellant 
and appellants cculd have as well taken ove 
management and implemented the schem 
and no one, at any rate, Respondent Jai 
holding only 1000 equity shares, i. ©. 1.255 
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to it. . The objectior. at this stage is equally 
futile, Therefore wich respect, the High Couzt 
was in error in holding that the appellancs 
had no locus standi to maintain an applica- 
tion under S. 392 (1). 


28. The next important contention is that 
the sponsor or propounder of a 
scheme is such an integral part of 
the whole scheme or an  importart 
element of the ‘basic structure? of 
the scheme that its substitution changes, 
alters or amends the scheme in almost is 
entirety and such a thing cannot be dore 
by way of modification under S. 892. Tke 
word ‘modification’ must be given, accord- 
ing to the respondent and according .to tke 
High Court, a restricted and narrow mean- 
ing, The High Court, after reaching tke 
conclusion that prozounder of a scheme is 
‘the very lifeblood and soul of the scheme 
and on his going out the scheme itself bə- 
comes lifeless and inert’, proceeded to exa- 
mine the connotation of the word ‘modifica- 
tion’ as used in S. 292 and after referring to 
various dictionary meanings, reached a coa- 
clusion that the context and setting in which 
the word is used, it would only mean a 
“small adjustment a minor or slight change, 
a qualification or limitation, alteration of a 
subordinate character’, and substitution ofa, 
sponsor of a scheme is of such a vital nature 
altering, in the opinion of the High Court, 
the ‘basic structure’ of the scheme that such 
a three dimensional change would not be 
comprehended in the word ‘modification’ as 
used in S. 392. In reaching this conclusicn 
the High Court referred to the meaning as- 
signed to the word ‘modify’ in various diz- 
tionaries such as Webster, Black’s Law Di- 
tionary, et el. Unfortunately the High Court 
completely overlooked the obvious that the 
words ‘modify’ and ‘modification’ have been 
defined in S. 2 (29) of the Companies Act as 
under: 


“2. Definitions —- In this Act, unless the 
context otherwise requires,— 

(29) “modify” and “modification” shall ia- 
clude the making of additions and omissions”. 


24, It may also be mentioned that S. 2 (1) 
defines ‘altered’ and ‘alteration’ to include 
making of additions and omissions, while 
‘variation’ is defined in 8.2 (81) to include 
‘abrogation’. The definition of cognate words 
is noted by us to arrive at a true meaning 
of the word ‘modification’. The High Court 
nowhere refers in its judgment to the defini- 
tor of Snalif’ and ‘modifiration’ giyen ip 
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the very statute and proceeded to examine 
the content and meaning of the word used 
in a provision in the same statute which, un- 
less the context otherwise requires, must bear 
the same meaning as set out in the definition 
section. 


25. The noticeable feature of this defini- 
tion is that it is inclusive definition and 
where in a definition clause the word ‘include’ 
is used, it is so done in order to enlarge the 
meaning of the words or phrases occurring 
in the body of the statute when it is so 
used, these words or phrases must 
be ‘construed as comprehending not 
only such things which they signify 
according to their. natural import, 
but also those things which the inter- 
pretation clause declares that they shall in- 
clude (see Dilworth v. Commr. of Stamps 
(1899) AC 99 at p. 105)). Where in a de- 
finition section of a statute a word is defined 
to mean a certain thing, wherever that word 
is used in that statute, it shall mean what is 
stated in the definition unless the context 
otherwise requires. But where the definition 
is an inclusive definition, the word not only 
bears its ordinary, popular and natural sense 
whenever that would be applicable but it also 
bears its extended statutory meaning. At any 
rate, such expansive definition should be so 
construed as not cutting down the enacting 
provisions of an Act unless the phrase is 
absolutely clear in having opposite effect (see 
Jobbins v. Middlesex County Council (1949) 
1 KB 142), Where the definition of an ex- 
pression in a definition clause is preceded by 
the words ‘unless the context otherwise re- 
quires’, normally the definition given in the 
section should be applied and given effect to 
but this normal rule may, however, be de- 
parted from if there be something in the con- 
text to show that the definition should not 
Bé applied (see Khanna, J. in Indira Nehru 
Gandhi v. Raj Narain (1978) Supp SCC 1 at 
p. 97:(AIR 1975 SC 2299), It would 
thus appear that ordinarily one has to adhere 
to the definition and if it is an expansive de- 
finition the same should be adhered to. The 
frame of any definition more often than not 
is capable of being made flexible but the pre- 
cision and certainty in law requires that it 
should not be made loose and kept tight as 
far as possible (see Kalya Singh v. Genda 
Lal (1976) 1 SCC 804 at p. 309 : (AIR 1975 
SC 1634 at pp. 1687, 1638) ), 





26. Is there anything in the context and 


iior i which the ward ‘mgiification’ ir 
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used in §. 392 to indicate that the legislature 
has not used the expression assigning the 
meaning to the word. as set out. in 
the definition clause? At least nothing was 
pointed out to us. Undoubtedly, as pointed 
out by Lord Hershell in Cox v. Hakes, (1890) 
15 AC 506 that for the purpose of. constru- 
ing any enactment it is right to look, not only 
at the provision immediately under construc- 
tion, but at any others found in connection 
with it which may throw light upon it, and 
afford an indication that general words em“ 
ployed in it were not intended-to be applied 
without some limitation. Even with this cau- 
tion we find nothing in Section $92 or read- 
ing Section 892 with Section 891, to cut 
down and restrict the meaning as has been 
attempted by the High Court completely ig- 
noring the definition section. 


27. According to the definition ‘modify’ 
and ‘modification’ would include the making 
of additions and omissions. In the context of 
S, 392 ‘modification’ would mean addition to 
the scheme of compromise and/or arrange- 
ment or omission therefrom solely for the 
purpose of making it workable. Reading Sec- 
tion 892 by substituting the definition of the 
word ‘modification’ in its place, if something 
can be omitted or something can be added 
to a scheme of compromise by the Court on 
its motion or on the application of a person 
interested in the affairs of the company for 
the proper working of the compromise and/ 
or arrangement, we see no justification for 
cutting down its meaning by a process of 
interpretation and thereby whittle down the 
power of the Court to deal with the scheme 
of a compromise and/or arrangement for the 
purpose of making it workable in course of 
its continued supervision as ordained by Sec- 
tion 892 (1). 


28. Strictly speaking, omission of the ori- 
ginal sponsor and substituting another one 
would not change the ‘basic fabric’ of the 
scheme, The scheme in this case is one by 
which a compromise is offered to the un- 
secured creditors of the company and who- 
ever comes in as sponser would be bound by 
it. Undoubtedly a sponsor of the scheme 
enjoys an important place in the scheme of 
compromise and/or arrangement but basically 
the scheme is between the company and ‘its 
creditors or any. class of them, or the com- 
pany and its members or any class of them, 
‘and not between the sponsor of the scheme 

_land the creditor or member. The scheme 
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approval between the company and the cre- 
ditors- and/or members of the company. The 
company may as well be in charge of directors 
and the implementation of the scheme may 
come through the agency of directors but 
that would not lead to the conclusion that 
during the working of the scheme the direc- 
‘tors cannot be changed. If the scheme has 
to be ultimately implemented by the com: 
pany as part of its contract and yet its direc- 
tors can be changed according to its Articles 
of Association, we see no difference in the 
situation where a sponsor is required to be 
changed in the facts and circumstances of a 
case, Therefore it is not possible to ‘accept 
the submission that as and by way of modi- 
fication one sponzor of a scheme cannot be 
substituted for arother sponsor, 


29. We may not be understood to say 
for a moment that the Court can appoint any 
one as sponsor. The Court on which a duty 
is cast by S, 892 (1) to exercise continuous 
supervision over the working of the compro- 
mise and/or arrangement must, in order to 
effectively discharge its duty, examine the 
bona fides of the person applying to be sub- 
stituted as sponscr, his capacity, his ability, 
his interest qua the company and other rele- 
vant considerations before substituting one 
sponsor for another. In a given case an ap 
plication may be rejected as the Court is of 
the opinion that the sponsor is not one who 
can be trusted with the implementation of 
the scheme but that is entirely a different 
thing from saying that the Court has no 
power to make such a substitution as and by 
wav of modification of a compromise or ar- 
rangement. 


80. Now to the facts of the case. The 
appellants have applied for substituting them 
as sponsors of the scheme in place of DFM. 
They claim to have purchased 44,000 shares 
out of 80,000 issued and subscribed equity 
‘shares of the company. As stated earlier, be- 
tween the transferor and transferee of the 
shares, the transfer of the shares is complete 
and not even seriously objected to by the res- 
pondent as pointed out hereinbefore, The 
sponsor has taken an assignment of a debt 
of Rs. 28 lacs which IHI owed to DFM 
from the creditor DFM. Again, as between the 
transferor and transferee the assignment is 
complete. The only objector is - respondent 
holding 1,000 ..equity . shares representing 
1.95 per cent. of the issued and subscribed 
‘eapital. An advertisement was directed to be 
igserted hv the-order of the Court in pews- 
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papers in respect of the application for sub- . 


stitution/modification made by the appellants 
inviting every one interested in the company 
or in the scheme of compromise and/or ar- 
rangement to come and lodge objection, if it 
was so desired; against substitution/modifi- 
cation prayed by the appellants. None includ- 
ing the petitioning creditor except the res- 
pondent Jain has lodged such an objection, 
This procedure was also followed by the 
Gujarat High Court in Mansukhlal’s case 
(1976-46 Com Cas 279) and by referring to 
that part of the judgment, the High Ccurt 
held that that judgment itself is an. authozity 
for the proposition that substitution of the 
sponsor is a vital change of a basic nature 
and cannot be ordered by the Court acting 
under S. 892 and must be referred to a meet- 
ing of the creditors or members. With res- 
pect, this is not a fair reading of the judg- 
ment, At pages 290-291, the scope and ambit 
of the power of the Court under S. 892 has 
been precisely set out and it is concluded 
that the power to modify would comprehend 
the power to substitute one sponsor for the 
other if he is found otherwise fit and com- 
petent. As an additional string to the bow, 
it was observed, as it is being done here also, 
that no one has come forward to object to the 
‘substitution and that would further strength- 
en the hands of the Court. Such observa- 
tion cannot be construed to mean that the 
Court lacks the power to make such a modi- 
fication without reference back to the credi- 
tors and/or members, as the case may be. 
In the background of these unimpeachable 
facts the conclusion is inescapable that the 
appellants have a subsisting and vital interest 
in the fate and future of IHI and they are 
the appropriate persons who could and should 
be substituted in ‘place of the original 
sponsor. 


31. In passing it was said that the fate of 
the company should not be placed in the 
hands of the appellants and the lack of bona 
fides of the appellants becomes discernible 
from the fact that they tooth and nail oppos- 
ed the very scheme which they now seek to 
implement. This is hardly a relevant con- 
sideration. A creditor may come and oppose 
a scheme being implemented by some person 
and yet may be interested in taking over the 
affairs of the company, This could hardly be 
treated as a disqualification of the appellants, 


l .82, Lastly it may be mentioned that the 


appellants agree to -implement the . scheme, _ 
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They undertake to bring Rs. 8 lacs as liquid 
finance for implementing the scheme, The 
question of the know-how was examined by 
the company Judge who has accepted their 
fitness to run the business and nothing was 
pointed out to us to depart from the same. 
Therefore, viewed from any angle, we see 
no objection to granting the application of 
the appellants for substitution/modification 
as sponsors of the scheme, 


88. Accordingly, the judgment of the 
Division Bench dated 16th July 1976 in Com- 
pany Appeal No. 15/76 is set aside and the 
order of the Company Judge dated 26th 
April 1976 in Company Application No, 
198/76 is restored with costs throughout. 

Appeal allowed. 
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Constitution of India, ‘Art, 145 — 
Rules under — Supreme Court Rules 
(1966), O. 21, R, 15 (1) (e) — Validity — 
Criminal P. C., S, 384 — Validity — Pro- 
visions are intra vires. (Criminal P, C. 
(2 of 1974), S, 384) —- (Supreme Court 
Rules (1966), R. 15). 


Per Majority: (Kailasam and Koshal, 
JJ. Contra); Order XXI, R, 15. (1) (c) of 
the Supreme Court Rules does not make 
it obligatory to dispose of all cases sum- 
marily or at a preliminary hearing. It is 
an enabling provision, not a compulsive 
one, Rule 15(1)(c) of the Rules and S. 384 
of the Criminal Procedure Code are intra 


*(Criminal Appeal No, 597 of 1976, 


D/- 31-3-1978 (All). 


See ee OL APC A 
"*(Note: The judgments are printed in 
the order in which they are given in the 
certified copy. In this case, the Judges of 
the Supreme Court differ in their views. 
The majority view is taken by Krishna 


Iyer, P. N. Shinghal and D. A. Desai, JJ, ~w 
and. the minority by P. S. Kailasam arid 2’... 


A, D. Koshal, JJ. — Ed.) 






eo 





GWw/CWIA896/79/DEZ za 


> 


746 S.C. [Pr 1] Sita Ram v, 


vires but in their application both -the 
provisions shall be restricted by certain 
criteria as a permissible exercise in 
constitutionalisation, Such high juris« 
diction as is vested by Art, 134 of the 
Constitution calls for an active examina- 
tion by the Judges and such a process 
will be an ineffectual’ essay in the 
absence of the whole record. So it is 
reasonable ` to hold that before hearing 
the appeal under R. 15 (1) (c) of O. 21, 
ordinarily the records are sent for _ and 
are available. Counsel’s assistance apart, 
the Court itself must apply its mind, 
the stakes being grave enough, Further 
in the common run of cases the Court 
must issue notice to the opposite party, 
namely, the State and afford a hearing 
in the presence of both and with the 
records on hand So also the recording 
of reasons is usually regarded as a 
necessary requirement of fair decision. 
The obligation to give reasons for deci- 
sion when consequence of wrong judg- 
ment is forfeiture of life or personal 
liberty for long periods needs no empha- 
sis, especially when it is a dist appeal 
. following upon a heavy sentence imposed 
for the first time. In the narrow cate- 
gory of cases covered by Art. 134 (1) (a) 
and (b) of the Constitution and S, 2 (a) 
of the Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 
1970, the subject-matter is of sufficient 
gravity as to. justify- the recording ‘of 
reasons in the ultimate order. Where 
the subject-matter is less momentous, 
` where two Courts have already assessed 
the evidence and given reasoned deci« 
sions, pragmatism and humanism legiti- 
mate, in appropriate cases, the passing 
of judgment at the third tier without 
giving reasons where the conclusion is 
one of affirmance, Therefore the rule in 
cases of appeals under Art, 134 (1) (a) 
and (b) and S. 2 (a) of the Act of 1970 
is notice, records and reasons, but the 
exception is preliminary hearing on alb 
such materials as may be placed by tha 
appellant and brief grounds for dismis~ 
sal, This exceptional category is where, 
fn all conscience, there is no point at all, 
In cases of real doubt the benefit of 
doubt goes to the appellant and notice 
goes to the adversary even if the chances 
of allowance of the appeal be not bright. 


The restrictions already indicated in 
applying O. 21, R 15.(1) (c) may legiti~ 
mately be read into S, 384 of the Crimi- 

mal Procedure Code. 

i {Pàras 32, 33, 34, 35, 36, 
“2 kR a? e 


State of U.P, (K. Iyer J.) 


ALR. 


Per Kailasam and Koshal, JJ. — A 
right of appeal does not mean that before 
an appeal is disposed of the records 
should be called -for, notice ` ordered to 
the other side, the other side heard and 
reasons given for the disposal of the ap- 
peal, The impugned rule is not beyond 
the rule-making power of the. Supreme 
Court under Art, 145 of the Constitution 
as Art, 145 (1) (b) specifically enables 
the Supreme Court to frame rules as to 
the’ procedure for hearing appeals. Jt 
cannot be said that the Rule is opposed 
to the provisions of laws made by Par- 
liament and is thus beyond the scope of 
rule-making powers under Art. 145. It 
cannot also be said that the law is viola~ 
tive of the right conferred under Arti-~ 
cle 21, The Court peruses the judgment, 
petition.of appea. and the written argu- 
ments, if any, before proceeding to take 
action under R. 15. The Supreme Court 
being the highest Court is not required 
to give reasons but is expected to bestow 
greatest care in exercising the power of 
summary dismissal under R. 15, 

- + (Paras 68, 69, 74, 76) 
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speaking, the point for decision is short 
but its legal impart and human portent 
are deep, sounding im constitutional 
values and meriting incisive examina- 
tion, Where the question wears a simple 
look but its answer strikes at life and 
liberty we must proceed on the inarti- 
culate major premise of human law as 
the solemn delivery. system of human 
justice. In formal terms, the problem to 
be resolved is the vires of O. 21, 
R. 15 (1)(c) of the Supreme Court Rules 
(the Rules, for short), bu; in juristic 
terms it turns on the inflexible stages as 
against its facultative facets of an ap- 
péllate hearing when it is a first appeal 
against a death sentence or life impri- 
sonment, More particularly, is an appeal 
to the Supreme Court falling within the 
scope of Art. 134 (1) or the enlarged 
jurisdiction permitted by Art. 134 (2) 
liable to shorthand hearing and peril of 
summary dismissal? Brevi manu, the 
appellant urges that Art. 134 of the 
Constitution compels this Court to hear 
and dispose of criminal appeals of the 
grave categories covered by it, not ex 
parte as O. 21, R. 15 (1) (c) of the Rules 
permits but in extenso, and only after 
notice to the State and with the record 
of the case before it, Therefore, tha 
Rule is bad. 


2, Any legal issue of profound im- 
pact, if regarded by Judges literally and 
not creatively, may be given short shrift, 
especially if counsel is more assertive 
than explorative, produces more heat 
than light and the text to be inter« 
preted lends itself to ome sense on the 
surface and another in ‘the deeper 
layers, But whsn the consequences of 
the construction can be calamitous and 
the subject-matter involves the right to 
life and long loss of liberty, a final Court, 
like ours, must reflect on the meaning of 
meanings, the human values which illu- 
mine our legal system and the ends of 
justice the means of law must serve, The 
heart and the head interact and inter- 
pret. 


3. A thumb-nail sketch of the sequence 
of facts may be necessary to get a 
hang of the constitutional core of the case, 
Several ‘persons, including the appel< 
lants, were accused of murder and other 
violent offences but were acquitted by: tha 
Sessions Judge. The State carried an ap- 
peal to the High Court against the ac- 
quittal of all the 18 accused persons. In 
an elaborate judgment the High Court 
found the case of the prosecution proved 
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although it confirmed the acquittal of 
quite a few. The convicted accused, 12 
in number, were awarded life impri~ 
sonment under S, 302 read with S. 149, 
I. P. C. and lesser terms of imprison- 
ment for other offences, Thereupon the 
convicted appellants preferred an appeal 
to this Court under S. 2 (a) of the 
Supreme Court (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act, 1970 (for 
short the Enlargement Act), This appeal 
was listed for preliminary hearing ex 
parte under R. 15 (1) (c) of the Rules 
(as amended in 1978), When the case was 
opened at the preliminary hearing coun- 
sel for the appellants contended that, as 
an inalienable incident of a statutory ap- 
peal, his clients were entitled to a full- 
fledged hearing after notice to the 
State and not am abbreviated disposal in 
the shape of a preliminary hearing, how- 
ever long that hearing might be, There- 
upon the Court passed the following 
order ; É 


“The appellants - have challenged the 
constitutional validity of cl. (c) of sub- 
rule (1) of R. 15 of O, 21 of the Supreme 
Court Rules, which enables an appeal 
of the kind with which we are concern- 
ed, to be placed for hearing ex parte 
before the Court for admission. In that 
view of the matter, we think that unless 
the question of the constitutional vali- 
dity of the rule is decided, we cannot 
have a, preliminary hearing of this ap- 
peal for “admission, Let the records, 
therefore, be placed before the Hon’ble 
the Chief Justice for giving such direc- 
tions as. he may deem fit and proper.” 
This Bench has come to be seised of tha 
case In the constitutional setting. Such 
is the scenario, the last and most crucial 
stage of which is the hearing before this 
Constitution Bench, 


4. A little elucidation of the legal 
matrix which has given rise to the con- 
tentions may be useful. This Court has 
jurisdiction over a wide range and long 
reach of litigation under Art. 136 of the 
Constitution which includes the power 
to grant leave to appeal in criminal 
matters, But this is a discretionary juris- 
diction with drastic self-imposed limi- 
tations rarely realised by the gambling 
litigant and has hardly any semblance of 
an absolute right of appeal necessarily 
followed by a full debate after notice to 
the adversary. But a segment of crimi- 
nal cases, standing out as a deadly cate- 
gory is, however, dealt with separately 
by Art, 134. In a short-hand form, sub- 
clause (1) clothes an accugeg yersan. whn 
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has been acquitted by the trial Court 
but sentenced to death at . the appel- 
late level, or has been tried by the High 
Court by withdrawal of the case from 
any other Court subordinate to it and in 
such trial has been visited with death 
sentence, or has secured a certificate 
that his case is of such great moment 
as to qualify for pronouncement by the 
Supreme Court, with a right — shall we 
say, a constitutional right — of appeal 
to this Court, Moreover, under cl. (2) of 
this Article, Parliament may make law 
for conferring a statutory right of appeal 
on other classes of convicts. Pursuant 
to this power Parliament has enacted the 
Supreme Court (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act, 1970, 
whereby persons acquitted by the trial 
Court but awarded imprisonment for life, 
or for ten years and more, enjoy a 
statutory right of appeal, 

5. The proviso to Art, 134 (1) enables 
this Court to make provisions subject to 
which appeals under sub-cl. (c) of Arti- 
cle 134 shall lie, These provisions are to 
be made under cl, (1) (d) of Art. 145 
which, in specific terms, deals with rules 


as to the entertainment of appeals under - c 


sub-cl, (c) of cl. (1) of Art. 134, We are 
not concerned with these rules which 
relate to the entertainment of appeals or 
provisions subject to which the appeal 
may be instituted and do not trench upon 
the right of appeal or the manner of 
hearing, But Art.\145 (1) (b) enables the 
Supreme Court to make rules, inter alia, 
as to the procedure for hearing appeals. 
One such rule is O. 21, R. 15 which 
warrants preliminary hearing and dis- 
posal of all categories of appeals covered 
by Art, 134 (2). The fate of the present 
appeal hung in the balance at such a 
preliminary hearing and counsel chal- 
lenged the vires of the rule itself. In its 
wake has come the present hearing. 


6. This sets the stage for a more 
comprehensive approach to the consti- 
tutional problems arising in the case, 
We must make it clear that we are not 
concerned with the merits of the appeal 
at all but are confined to a consideration 
of the validity of the impugned rule. If 
we hold that the said rule is ultra vires 
and further hold that there shall be a 

_ regular, full-dress hearing of the appeal 
a preliminary hearing will be obviated 
and notice in the appeal will have to go 
to the State, It requires to be specifically 
mentioned, although there is no hint 
about its advertence at the earlier preli- 
wiv” hagring that the Criminal Proge- 
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AER, 
dure Code, 1973 has a fasciculus of pro- 
visions relating to appeals, the manner of 
their hearing and the procedure for their 
disposal,. which is comprehensive enough 
to cover the present category embraced 
by O. 21, R, 15 (1) (o). Therefore, the 
effect of the Sections in the Code bearing 
on the issue under discussion. may 
also have to be studied before we finally 
pronounce on tae legality of a prelimi- 
nary hearing in a criminal appeal filed in 
exercise of a constitutional or statutory 
right, i 

7. Our consideration falls into twa 
chapters as it ware, the first and more 
important turning on the constitutional 
provisions vis-a-vis O, 21, R. 15 (1) (c) 
and the second turning. on the construc- 
tion and impact of S. 384, Cr..P, C. 
Taking up the constitutional aspects first, 
we may proceed to state, right away, the 
complex of provisions relevant to the. 
discussion and the perspective in which 
we must read their message. 


8. Article 134 of the Constitution con- 
fers criminal appellate jurisdiction on 
this Court: po 
134. Appellate jurisdiction’ of Supreme 
ourt in regard io criminal matters, 

(1) An appeal shall lie to the Supreme 

Court from any judgment, final order or 
sentence in a criminal proceeding of a 
High Court in the territory of India if 
the High Court — ' 

(a) has on appeal reversed an order of 
acquittal of an eccused person and’ sen- 
tenced him to death; or 
< (b). has withdrawn for trial before it- 
self any case from any Court subordinate 
to its authority and has in such trial - 
convicted the accused person and ' sen- 
tenced him to death; or 

(c) certificates that the case is a fit 
one for appeal to the Supreme Court: 

-Provided that an appeal under sub- 
clause (c) shall lie subject to such provi- ` 
sions as may be made in that behalf under 
cl. (1) of Art, 145 and te such conditions 
as the High Court may establish or 
require, apn 

(2) Parliament may. by law confer on 


_the Supreme Court any further -powers 


to entertain and hear appeals from’ any 
judgment, final order or sentence in a 
criminal proceeding of a High Court in 
the territory of India subject to such 
conditions and limitations as may be spe- 
cified in such law. . 

9.. No argument ïs needed to realise 


the gravity of the gubject covered by the 
first two clauses of the article — death 
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sentence for the first time or in reversal 
of an acquittal. Human life is too dear 
to be deprived of by a death senterce 
without so much as a single appeal afer 
its award. Our founding faith in human 
rights is the only warrant for the en- 
trustment of this appellate jurisdiction 
on the Supreme Court which is far re- 
moved from the trial Court and is inter- 
cepted by the High Court, an elevated 
tribunal manned by Judges of proven 
calibre, The symbolic meaning is obvio.s, 
Life is no matter for easy despatch even 
by the judicial process and a sericus 
second look is- the minimum that the 
State owes to the citizen before his gal- 
lowed farewell. To truncate the fulln2ss 
of appellate scrutiny into ex parte dis- 
posals despite the deliberate insertion by 
the framers of the Constitution of an ex~ 
press provision, by a procedural knife, 
may often frustrate their profound con- 
cern. Judicial professionalism, at higher 
levels, is particularly conscientious end 
careful; but all professionalism suffers, 
by custom, from sclerosis in practice, 
And so, full-scale hearing in a first ap- 
peal. is the fair insistence cf the Consti- 
tution when the risk is to precious life, 


10. We are aware that the disposal of 
appeals involving death penalty receives 
anxious concern and deep reflection on 
the part of judges. We are conscious that 
the grave stakes forbid judges from Cis~ 
missing appeals without satisfying them- 
selves against error. But human limi- 
tations, perfunctorimess of counsel, ov2r- 
sight of some maczerial hardly highligh-ed 
in the judgment under appeal and he 
misfortune that ex parte examinat.on 
dulls attention while debate at the bar 
sparks mental plugs — these too are r2a~ 
lities, ; 


11. Likewise, Art. 134 (1) (c) spells a 
measure of seriousness because the H:gh 
Court which has heard the case 
certifies solemnly that it involves quas~ 
tions of such moment that the Supreme 
Court itself mus: resolve them, To čis- 
pose of such a matter by a preliminary 
hearing is to cast a reflection on the H:gh 
Court’s capacity to understand he 
seriousness of a certification, 


12. Now it is relevant to read Arti- 
cle 136 (1). 

136. Special leave to 
Supreme Court.— f 

(1) Notwithstanding anything in this 
Chapter, the Supreme Court may, in its 
discretion grant special leave to appzal 
ene x isime deses “Uar o 


ppeal by the 
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tion, sentence or- orderin any cause or 
matter passed or made by any court or 
tribunal in the territory of India. 


13. A plenary discretion vests in the 
Supreme Court to deign or decline to 
grant leave to appeal against any convic- 
tion or sentence, Before deciding to 
grant or reject such leave the court ac- 
cords an oral hearing after perusing all 
the papers produced, Once leave is grant- 
ed, the appeal is heard, after notice ‘to 
the State, in full panoply, After leave, 
the appeal is bron, Then it ripens into 
fullness and is disposed of when both 
sides are present. No appeal, after leave, 
is dismissed summarily on ex parte. The 
relevance of Art, 136. in an examination 
of Art. 134 is this, If Art. 136 gives a dis- 
cretionary power to grant leave to appeal 
or to dismiss in limine, after an ex parte 
hearing (or after issue of notice if the 
court so chooses), Art, 134, which gives a 
constitutional right to appeal, as it were, 
must stand on a higher footing lest the 
Constitution-makers be held to have 
essayed in super-erogation, Surely, there 
is much more ‘hearing’ content in an ab- 
solute appellate right than in a precarious 
‘special leave’ motion. Jurisprudential- 
ly, a right is larger than a permission. 
What is irresistible is that Art, 134 puts 
the momentous class of cases covered by 
it beyond the discretionary compass of 
Art. 136 and within the compulsory area 
of full hearing such as would follow up- 
on leave being granted under Art, 136 (1). 
But this is not the end of the journey. 
For, a full hearing may not obligate 
dragging the opposite side to Court in- 
volving expense and delay, Fullness of 
hearing of the proponent is mot incompa- 
tible with non-hearing of the opponent 
where after appreciating all that could 
be urged in support of the cause there 
is no need felt to call upon the other 
side, as where the proposition is ground- 
less, frivolous or not prima facie statable, 
The ambit of appellate hearing may have 
to be explored in the constitutional con- 
text to which we will advert later. 


14. The next step necessitates setting 
out, as an integral part of the compre- 
hensive picture, Art 145: ` 

145, Rules of Court, ete. — 

" (1) Subject to the provisions of any 
law made by Parliament, the Supreme 
Court may from time to time, with the 
approval of the President, makes rules for 
regulating generally the practice and 
procedure of the Court including: ~ 
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(b} rules as to the procedure for 
hearing appeals and other matters per- 
taining to appeals including the time 
within which appeals to the Court are 
to be entered; : 

(c)  & (CC) cicceccececees $ ; 

(d) rules as to the entertainment of 
appeals under sub-cl. (c) of cl (1) of 
Art. 134; ; ` 

(e) to (b) vevscccaiees 

(i) rules providing for the summary 
determination of any‘ appeal which apr 
pears to the Court to be frivolous or 
vexatious or brought for the purpose of 


delay; 
G). eag RRS . 2 
15. This Court has framed ‘rules 


under this article. The pertinent ` rule, 
which is impugned as ultra vires is O. 21, 
R. 15 (1) (c) which may usefully be read 
here: : 

15. (1) The petition of appeal shall be 
registered and numbered as soon as it is 
lodged. Each of the following categories 
of appeals, on being registered, shall be 
put up for hearing ex parte before the 
‘Court which may either dismiss it sum~ 
marily or direct issue of notice to all 
necessary parties ‘or may make’ such 
orders, as the circumstances of the case 
may require, namely :— 

(a) to (b) sree wate ; i 

(c) an appeal under sub-ci. (a) or 
sub-cl, (b) ‘of cl, (1) of Art. 134 of the 
Constitution or under the Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, 1970 (28 of 1970) 
or under S. 379 of the Code of Criminal 
Procedure, 1973 (2 of 1974). ` 


16. Plainly, this rule clothes the Court 
with power to shorten the life of an ap- 
peal even under Art. 134 by dismissing 
it ex parte, summarily. Is this abbre- 
viatory power absonant with the appel- 
late scheme envisaged in Art. 134 amd, 
therefore, excessive - or offensive and 
void? Or is the rule valid because it 
does not bear upon the substantive right 
of appeal but relates to the procedure 
for hearing and, falls squarely within 
Art, 145 (1) (b)? This is the main crux 
of the debate, . 

17. It would be noticed that Arti- 
cle 134 (2) empowers Parliament to ex- 
pand the jurisdiction of the Supreme 
Court “to` entertain criminal appeals. 
Parliament, in exercise of this power, 
enacted the Supreme Court (Enlargement 
of ‘Criminal’ Appellate Jurisdiction)’ Act, 
1970 (for short, the Enlargement Act), 
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2. Enlarged eppellate . jurisdiction of 
Supreme Court in regard to -criminal 
matters. — Without prejudice .to the 
powers conferred on the Supreme Court 
by cl, (1) of Art. 134 of the Constitution, 
an appeal shall lie to the Supreme Court 
from any judgment, final order or sen- 
tence in a criminal proceeding of a High 
Court in the territory of India if the 
High Court — 


(a) has on appeal reversed an order 
of acquittal’ of an accused person and 
sentenced him to imprisonment for life 
or to imprisonment for a period of not 
less than 10 yeazs. 

(b) has withdrawn for trial before it- 


-self any case from any Court subordinate 


to its authority.and has in such trial 
convicted the accused person and sen- 
tenced him to imprisonment for life or 
to imprisonment for a period of not less 
than 10 years, 


18. Thus a right to appeal tọ the 
Supreme Court is given to convicts 
whom the High Court has, for the first 
time sentenced to life imprisonment or 
to a term of -or above ten years of 
rigorous imprisonment. There. is no. 
doubt’ that Parliament, in its grave con~ 
cern for long incarceration being subject 
to great scrutiny at the highest level if 
first inflicted by the High Court, grant- 
ed a right of appeal in such cases and 
equated it with that granted under 
Art, 134 (1) (a) and (b). So what applies 
to death sentence cases applies to life 
term cases too end this must be' borne 
in mind in the interpretative process. 
This emphatic import is clear once .wa 
excerpt the relevant part of the Objects 
and Reasons: i l l 

“While sub-cls, .(a) and :(b) of Arti- 
cle 134 (1) of the Constitution -confer 
upon the accused an absolute right of 
appeal, cl, (c) confers upon the - High’ 


‘Court a discretion to grant a certificata: 


to the accused tp appeal -in cases not 
falling under sub-cls. (a) and (b). The 
grant of certificate under Art. 134 (1) (c) 
fs not a matter of course. The certifi- 
cate is granted only where ‘there has 
been an infringement of the essential 
principles of justice or there is 
substantial question of law or 
principle involved; in short the 
certificate would not be granted unless 
there are exceptional’ and special cir- 
cumstances, The Suprme Court has also 
held that the conditions pre-requisite 
for the exercise of the discretionary 
power to grant a certificate under Arti- 
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mulated but it should be exercised 
sparingly and mot to convert the Supreme 
Court into an ordinary Court of criminal 
appeal, 

An accused person has no absolute 
right of appeal even in circumstances 
mentioned in cls, (a) and (b) of Arti- 
cle 134 (1) if the High Court sentences 
him to life imprisonment or imprison- 
ment of 10 or more years, In such a case 
his appeal would be admitted in special 
and exceptional circumstances only ei- 
ther under Art. 184 (1) (c) or Art. 136 of 
the Constitution. 

x x x x 

It is therefore proposed to enlarge the 
appellate jurisdiction of the Supreme 
Court empowering it to entertain amd 
hear appeals also in cases mentioned in 
sub-cls, {a) and (b) of cl, (2) of the Bill.” 
What is created is an unconditional right 
of appeal, nothing less and wider than is 
enjoyed under Art, 136. (sie Art, 134 ?) 

19. We have stated at the outset that 
for a satisfactory understanding of the 
problem and its solution, certain provi- 
sions of the Criminal Procedure Code 


which cover the same ground need to be’ 


dealt with, We will advert to them 
briefly here conscious that the crucial 
issue is constitutional. The Code canrot 


control or contradict the Constitution as ` 


the stream cannot rise higher than the 
source. The provisions of.the Code, in- 
valuable as canalising the exercise of the 
appellate power, must be informed by 
and be subservient to the mormative 
import of the Suprema Lex lest they run 
aground and be wrecked. 


20. Chapter XXIX deals with appeals. 
Taking cognizance of the Enlargement 
Act the Code has enacted S. 374 (1) and 
S. 379 which, perhaps, are redundant 
save for completeness. These are new 
provisions not found in the Code of 1898 
and may be reproduced: 

374. (1) Any person convicted on a 
trial held by a High. Court in its extra- 
ordinary original criminal jurisdiction 
may appeal to the Supreme Court, 

379. Where tne High Court has, on 
appeal, reversed an order of acquittal of 
an accused person and convicted him and 
sentenced him ta death- or to imprison- 
ment for life or to imprisonment for a 
term of 10 years or more, he may appeal 
to the Supreme Court, 

21. Section 384 is significant because 
it has a decisive bearing on the fate of 
appeals like the present, This section is 
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reproduction of the corresponding provi-~ 
sion (S. 421) in the vintage Code, 


22. A casual perusal discloses that 
Section 384 is an omnibus provision em- 
bracing all appeals, big and small, grave 
and goofy, involving a petty. fine or in- 
flicting, for the first time, a hanging sen- 
tence. Amd regardless of the stakes, the 
appellate court is given the pervasive 
power to dismiss the appeal summarily, 
and worse, even without calling for the 
record of the case and without record- 
ing its reasons if the Court is higher than 
the Court of Session. At first blush, a 
blanket power to dismiss summarily, ex 
parte, sans record of the case, sans re- 
cord of reasons, even where an acquit- 
ted accused is sentenced to death for the 
first time by the High Court, is neither 
human law nor human justice if our 
jurisprudence is sensitized by the huma- 
nity of the Preamble to the Constitution 
or responsive to the vibrant commit- 
ment to civilized values. Petrified print 
processed through the legislative mint 
becomes living law when. and only 
when, its text is tuned to the humane 
note of the Constitution, We will dwell 
on the harmonics of the Constitution 
first since the fundamental note must 
emanate from it. 


23. The question N is whether a 
statutory right of appeal necessarily 
spells the full unfoldment of notice to 
the respondent, sending for the records 
and record of reasons by a speaking 
judgment If the answer is in the affir- 
mative the survival of Order XXI Rule 
15 (1) (c) is perilous. Reaching the same 
result by resort to artificial respiration 
from Section 384 may have to be con- 
sidered. But anticipating our conclusion 
to avoid suspense, we sustain both the 
provisions by reading down their scope, 
substance and intendment, 


24. The appellants have an undeniable 
right of appeal; but what are the neces- 
sary components of-a hearing when such 
a right is exercised ? i 


25. Counsel for the appellant insisted 
that an absolute right of appeal, as he 
described it, casts an inflexible obligation 
on the court to send for the record of 
the case, to hear both parties, and to 
make a reasoned judgment. Therefore, 
to scuttle the appeal by a summary hear- 
ing on a preliminary posting, absent re- 
cord, ex parte and absolved from giving 
reasons is to be absolutist — a position 
absonant with the mandate of the En- 
largament fet and imaged of the Cnn-4- 


N 


752.8.C, [Prs, 25-28] - 


fution in Article 134-(1), Counsel’s- ipse 
dixit did not convince us but we have 
pondered over the issue.in depth, being 
disinclined summarily to dismiss, 


26. At the threshold, we have to de- 
lineate the amplitude of an appeal, ‘not 
in abstract terms but in the concrete 
context of Article 134 read with Article 
145 and Order XXI Rule 15 and Section 
384 of the Criminal Procedure Code, 
1973. The nature of the appeal process 


cannot be cast in a rigid mould as it- 


varies with jurisdictions and systems of 
jurisprudence, This point has been 
brought out sharply in “Final Ap- 
peal”.(1) The learned authors ask: 
“But what does ‘appeal’ really mean: 
indeed, is it a meaningful term at all in 
any universal sense? The word is in 
fact merely a term of convenient usage, 
part of a system of linguistic shorthand 
which accepts the need for a penumbra 
of uncertainty in order to achieve univer- 
sal comprehensibility at a very low level 
of exactitude. Thus, while ‘appeal’ is a 
generic term broadly meaningful to all 
lawyers in describing a feature common 
to a wide range of legal systems, it 
would be misleading to impute a 
precise meaning to the term, or to as- 
sume, on the grounds that the word (or 
its translated equivalent) has intema- 
tional currency, that the concept of an 
appeal means the same thing in a wide 
range of systems, ` 


On any orthodox definition, an appeal 
includes three basic elements: a decision 
(usually the judgment of a court or the 
ruling of an administrative body) from 
which an appeal is made; a person or 
persons aggrieved by the decision (who 
is often, though by no means necessarily 
party to the original proceedings) and a 
reviewing body ready and willing to en~- 
tertain the appeal”, 

The elasticity of the idea is illumined by 
yet another passage which bears quota- 
tion: 


“‘Appeals’ can be arranged along a 
continuum of increasingly formalised 
procedure, ranging from a condemned 
man in supplication before his tribal 
chief to something as jurisprudentially 
sophisticated as appeal by certiorari to 
the Supreme Court of the United States, 


Like Ansurin Bevan’s elephant am ap- 


i. Final Appeal — A Study of the 
House of Lords in its -Judicial 
Capacity by Louis Blom — Cooper 
Qc Clavedon Press, Oxford, 1972 
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peal can only be described when it walks 
through the court -room door......... The 


nature of a particular appellate process 
— indeed the character of an entire legal 
system depends upon a multiplicity of 
interrelated (thcugh largely imponder- 
able) factors operating within the system. 
The structure of the courts; the status 
and rule (both objectively and subjective- 
ly perceived) of judges and lawyers, the 
form of law itself — whether, for 
example it is derived from a code or 
from judicial precedent modified by 
statute; the attitude of the courts to 
the authority of decided cases; the politi- 
cal and administrative structure of the 
country concerned -—~ whether for exam- 
ple its internal sovereignty is limited by 
its allegiance io a colonizing power, 
The list of possible factors is endless, 
and their weight and function in the 
social equation defy precise analysis”. 

In short, we agree in principle with the 
sum-up of tke concept made by the 
author : : 

“Appeal, as w2 have stressed, covers a 
multitude of jurisprudential ideas. The 
layman’s expectation of an appeal is 
very often quite different from that of 
the lawyer and many an aggrieved plain- 
tiff denied his ‘just’ remedy by judge or 
jury has come upon the disturbing rea~ 
lity that in England a disputed finding of 
fact can seldom, if ever, form the basis 
of an appeal, Similarly, a Frenchman ac- 
customed to a rarrowly legalistic appeal 
fn cessation, subject to subsequent re- 
argument in a court below, would find 
little familiarity in the ponderous finality 
of the judgment of the House of Lords, 
And a seventeenth-century lawyer ac- 
customed to a painstaking search for tri- 
vial mistakes in the court record, which 
formed the basis of the appeal by writ 
of error, would be bewildered by the 
great flexibility and increased sophisti~ 
cation of a fjurisprudential argument 
which characterize a mcdern appeal.” 


27. Whatever the protean forms the 
appellate process may take, the goal is 
justice so that a disgruntled litigant can- 
not convert his right of appeal into a 
bull in a china shop breaking down the 
court system by sufferance of intermin~ 
able submissions after several tribunals 
have screened his case and found it fruit~ 
less, : : 


28. This throws us back to a defini- 
tional evaluation of ‘the precise content 
of ‘appeal’ in- the specific constitutional 
perspective ‘and statutory. setting. Once 
qo garint the Fanidity of the annellata 
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concept we are logically led into a ‘study 
of the imperatives of ‘appeal’ within the 
meaning of Art. 134. Since’ the right 
conferred by the Enlargement Act has 
its source in Art, 134 (2) it is fair tc at- 
tribute common features to the consitu- 
tional and statutory rights of appes_ in 
the criminal specialities covered by 
Order XXI Rule 15 (1) (c); The key 
question is whether a right of appeal 
casts - an inexorable obligation on the 
Supreme Court not merely to hear the 
appellant at a preliminary stage but pro- 
ceed invariably to issue notice to the op- 
posite side and hear him too, Another 
bone of contention turns on the compul- 
sion to consider the appeal only after re~- 
ceiving the records in the case from the 
court below. The core of the controversy 
involves a third element, namely the in- 
evitable necessity to state reasons for 
the conclusions, as distinguished fom 
the extinguishment of the proceedngs 
with the utmost verbal economy by the 
use of a single word ‘dismissed’. Taese 
triune facets cannot be judged in vecuo 
but informed by the grim realities sur- 
rounding the disposal. Human jurisoru-~ 
dence is not a brooding omnipotence in 
the sky, but a mormative science and 
technology dealing with the work, 
wealth and happiness of mankind as well 
as its blood, toils, tears and sweat, The 
higher the consciousness of the law, 
especially constitutional law, the de=per 
the concern for the worth of the human 
person that our legal culture, since In- 
dependence, has manifested; and the 
- gravity of the consequences of the de- 
cision in appeal on life itself invests the 
concept with some essential features. 


29. It is just as well that we remind 
ourselves of a value-setter here, Life 
and liberty have been the ecynosure of 
special constitutional attention in Art. 21, 
the fuller implications whereof Lave 
been unravelled in Maneka Gandhi’s zase 
(1978) 1 SCC 248:(AIR 1978 SC £97). 
When we read the signification of the 
right of appeal under Art, 134 we rust 
remember that it is a part of the proce- 
dure established by law for the protec- 
tion of life and personal liberty. Surely, 
law, in this setting, is a pregnant expzes- 
sion. Bhagwati, J. in Maneka Garhi 
(supra) stated the position emphaticzlly 
and since then this Court has followed 
that prescription and even developed it 
in humane directions a striking example 
of which is the recent judgment in Presi- 
dential Reference No. 1 of 1978: (repart- 
ed in AIR 1979 SC 478). “Is the prescrip~ 
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tion of some sort of procedure enough 
or must the. procedure coniply with any ` 
particular requirements?” asks Bhagwati. 
J. in the leading opinion, and answers, 
“Obviously, the procedure cannot be. ar- 
bitrary, unfair or unreasonable”......“The 
principle of reasonableness, which legal- . 
ly as well as philosophically, is an essen- 
tial element of equality or non-arbitrari- 
ness pervades Art. 14 like a brooding 
omnipresence and the procedure contem~ 
plated by Article 21 must answer the 
test of reasonableness in order to be in 
conformity with Art, 14. It must be 
“right and just and fair” and not arbi- 
trary, fanciful or oppressive; otherwise, 
it would be no procedure at all and the 
requirement of Art. 21 would not be 
satisfied.” Holding that matural justice 
was part of Indian Constitutional juris- 
prudence the learned Judge quoted Lord 
Morris of Borth-y-Gest in Wiseman v. 
Poems: 1971 AC 297: (1969) 3 All ER 
75. 


“that the conception of natural jus- 
tice should at all stages guide those who 
discharge judicial functions is not mere- 
ly an acceptable but is an essential part 
of the philosophy of the law”, 
Bhagwati, J, brought out the essence of 
the concept of matural justice as part of 
reasonable procedure when he observed: 


“The core of it must, however, remain, 
namely, that the person affected must 
have a reasonable opportunity of being 
heard and the hearing must be a genuine 
hearing and not an empty public rela- 
tions exercise. That is why Tucker, 
L. J., emphasised in Russel v. Duke of 
Norfolk (1949) 1 All ER 109 that “what- 
ever standard of natural justice is adopt- 
ed, one essential is that the person con- 
cerned should have a reasonable oppor- 
tunity of presenting his case’, What 
opportunity may be regarded as reason- 
able would necessarily depend on the 
practical necessities of the situation. It 
may be a sophisticated full-fledged hear- 
ing or it may be a hearing which is very 
brief and minimal.” 


One of us (Krishna Iyer, J.) emphasised 
the fundamental fairness required by 
Article 21 in every law that abridges 
life or liberty: 


“Procedure established by law’, with 
its lethal potentiality, will reduce life 
and liberty to a precarious plaything if 
we do not ex necessitate import into 
those weighty words an adjectival rule ` 
of law, civilised in its soul, fair in its 
heart and fixing those imperatives of 
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procedural protection absent which. the 

` processual tail will wag the substantive 
head...... An enacted apparition is a con- 
stitutional illusion. Processual justice is 
writ patently on Art, 21.” 


30. We have set out the sweep of 
Article 21 because the rule framed by 
this Court, namely, Order XXI Rule 15 
(1) (c), cannot transcend this obligation, 
nor indeed can Section 384 of the Code. 
On the contrary, as Bhagwati J, has ob- 
served in Maneka Gandhi’s case (supra) 3 

“It is a basic constitutional assumption 
underlying every statutory grant of 
power that the authority on which the 
power is conferred should “act constitu- 
tionally and not in violation of any. 
fundamental rights.” 


31. We have made these general re- 
marks to set the interpretative tone when 
translating the sense of the expression 
“appeal shall lie to the Supreme Court”, 
Nothing which will render this right illu- 
sory or its fortune chancy can square 
“with the mandate of Article 21, What 
applies to the right of appeal under Sec- 
tion 2 (a) of the Enlargement Act must 
apply to an appeal. under Art. 134 (1). (a) 
and (b) and, therefore, it is wiser to be 
assured of what comports with reason- 
ableness and fairplay in cases covered by 
the latter category. 


32. When an accused is acquitted by 
the trial court, the initial presumption of 
imnocence in his favour is reinforced by 
the factum of acquittal. If this rein- 
forced innocence is not only reversed in 
appeal but the extreme penalty of death 
is imposed on him by the High Court, it 
stands to reason that it-requires thorough 
examination by the Supreme Court. A 
similar reasoning applies to cases falling 
under Art, 134 (1) (b). When the High 
Court trying a case sentences a man to 
death a higher court must examine the 
merits to satisfy that a human life shall 
not be haltered without an appellate re- 
view. The next step is whether a hear- 
ing that is to be extended or the review 
that has to be made by the Supreme 
Court in such circumstances can be nar 
rowed down to a consideration, in a 
summary fashion, of the necessarily limit- 
ed record then available before the Court 
and total dismissal of the appeal if on 
such a prima facie examination nothing 
flawsome is brought out by the appel- 
lent to the satisfaction of the Court. A 
single right of appeal is more or less a 
universal requirement of the guarantee 
of life and liberty rooted in the concep- 
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tion that men are fallible, that Judges 
are men amd that making assurance 
doubly sure; before irrevocable depriva- 
tion of life or liberty comes to pass, a 
full-scale. re-examination of the facts 
and the law is made an integral part of 
fundamental fairness or procedure, 

33. A logical follow-up takes us to 
the reasonable insistence on the full re« 
cord being made available for the acti- 
vist play of the appellate judicial mind. 
The life of the law is not perfection of 
theory but realisation of justice in the 
concrete situation of a given system, 
Considered this way, it is ‘common know- 
ledge that a jail appeal or -an appeal filed 
through an advocete does not contain an 
exhaustive accompaniment of all the 
evidentiary material or record of pro- 
ceedings laying bare legal errors in the 
judicial steps, It is not unusual in the 
history of this or other countries that a 
fatal flaw has been discovered by appel- 
late judges leading to a total acquittal, 
although even counsel might not have 
suspected any lurking lathal illegality. 
Such a high jurisdiction as is vested by| 
Article 134 calls jor an active examina- 
tion by the judges and such a process 
will be. an ineffectual essay in the absence 
of. the whole record, We, therefore, 
think that a preliminary hearing is hard- 
ly of any use bearing in mind that what 
is being dealt wich is an affirmation of 
death sentence for the first time. In this 
connection, we may notice that Section 
366 of the Code requires the Court of 
Session. which passes a sentence of death 
to submit the prcceedings to the High 
Court and rulings insist on an indepen- 
dent appellate consideration of the mat- 
ter and an examination of all relevant 
material evidence. The Supreme Court’s 
position is analogous, and independent 
examination of the materials is impos~ 
sible without the entire records being 
available. So it is reasonable to hold 
that before hearing the appeal under 
R. 15 (1) (c) of Order XXI, ordinarily 
the records are sent for and are avail- 


able, Counsel’s assistance, apart, the 
court itself must apply its mind, the 
stakes being grave enough. : 

34. The next ingredient contended 


for is the nearing of the opposite party 
and notice to him in that behalf. That 
is to say, the appeal shall not be dis~- 
missed summarily or after a mere pre- 
liminary hearing even with the records 
on hand but oniy after notice and de- 
bate at the bar. Speaking generally, 
our adversary system finds fulfilment 
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when both sides present: rival points. of 
view, unearth embedded infirmities and 
activate the proceeding with the sparks 
emanating from the clash of arms. Such 
consiéerations may not loom large but 
for the fact that it is a first appeal we 
are dealing. with and the risk is to life 
itself, Therefore, we hold that in the 
common run of cases the Court mus: is- 


sue notice to the opposite party, namely,- 
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the State and- afford a hearing in the | 


presence of both and with. the records on 
hand. 


35. The vital aspects of natural jus- 
tice have been carefully incorporated in 
our criminal jurisprudence, The record- 
ing of reasons is usually regaded es a 
necessary requirement of fair decision. 
The obligation to give reasons for ceci- 
sion when consequence of wrong judg- 
ment is forfeiture of life or personal 
liberty for long periods needs no 2m- 


phasis, especially when it is a first ap- . 


peal following upon a heavy sentence im- 
posed for the first time. The constraint 
to record reasons secures in black amd 
white what the Judge has in mind and 
gives satisfaction to him who is con- 
demned that what he had had to say has 
not only been ‘heard’ but considered and 
recorded, Article 21 is a binding man- 
date against blind justice.. 


36. It. is interesting that in. Maneka 
Gandhi’s case (AIR 1978 SC 597) (supra) 
which dealt, with. a matter. of much 
less significance the denial or impound- 
ing of a passport affecting freedom of 
movement. was required to be -decided 
after recording of reasons save in exc=p- 
tional cases. Far more serious and in- 
deed fatal is the outcome of ‘an appeal 
under. Article 134 (1)-(a) and (b) of the 
Constitution and the insistence on re- 
cording of reasons is a-fundamental requi- 
site, of fairness, In, this view, in zhe 
narrow category of. cases covered by 
Article 134 (1) (a) and (b) and Sect.on 
2 (a) of the Enlargement Act, the swb- 
ject-matter is of sufficient gravity as to 
justify the recording of reasons in the 
ultimate order, The inscrutable fact of 
the sphinx and the unspeaking rejection 
by the judge are incompatible with- fen- 
damental fairness in the critical circum- 
stances of death sentence end life sen- 
tence- cases for the. first time imposed ay 
the court next below. 


. 37. It is true that S of the Sup- 
reme Court act. with utmost caution con- 
sideration and consciousness: and with 
full realisation that: life and pẹrsoral 
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liberty cannot be forfeited without at 
least the trial tribunal and one higher 
have fully applied their. minds, It is 
unusual for Judges at the highest level to 
be tempted into affirmance. of-the judg- 
ment under appeal merely, because, on 
the surface there is copious evidence at- 
tractive reasoning and absence of injus- 
tice. There is often more than meets the 
eye which is best left unsaid, All in all. 
the necessity to put down reasons for 
decisions, in the special situations we are 
considering, is imterlaced with the ele- 
ment of’ reasonableness emphasised in 
Maneka Gandhi’s case (supra). 


38. We hasten to obviate a misap- 
prehension. Where, the subject-matter 
is less momentous, where two courts 
have already assessed the evidence and 
given reasoned decisions, pragmatism) 
and humanism legitimate, in appropriate 
cases, the passing of judgment at the 
third tier without giving reasons where!’ 
the conclusion is one of  affirmance. 
Natural justice cannot be fixed on a 
rigid frame and fundamental fairness is 
mot unresponsive to circumstances, The 
very fact that the subject-matter is not 
fraught with loss of life or long incarce- 
tation and that the appellate or revi- 
Sionary authority. is a high tribunal 
which has examined the materials are 
an assurance of competent and conscienti- 
ous consideration of the -facts and the 
law, Further protection at the third 
deck by calling. for the records or launch- 
ing on long ratiocination isa waste of 
judicial time. Our rules .of criminal 
procedure. and those of other countries 
with mature systems of-justice provide 
for dismissal, at the third level without 
assigning written reasons, not because 
there are no reasons, but because the 
tardy need to document them hampers 
the hearing of the many cases in the 
queue’ that press - upon the time of 
the court at: that level. 


39. We uphold Order XX, Rule 15 1) 
(c) of the Rules because ‘it does not have 
play in certain situations. - It must be 
noted that the provision. doce mot make it 
obligatory to.-dispose of all cases sum- 
marily or at a preliminary hearing. It is 
an enabling provision, not a compulsive 
one, The question is whether there is 
any situation where it can apply at’ all 
in the context of Art, 134 (1) (a) and (b) 
and Section 2 {a) of the Enlargement 
Act. If there is a room for operation, 
the provision can be sustained although 
confined to. such limited situations as a 
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i of prudence ripening into a rule of 
aw. ; 

40. Before discussing the categories 
where the rule will apply, let us get out 
of our way the view that the rule is 
valid because Art, 145 (1) (b) authorises 
it, 

41. Procedural invasion of substan- 
tive rights is impermissible. Art. 145 au- 
thorises only rules of procedure and 
procedure is 

isi that which regulates the formal 
steps in an action or other judicial pro- 
ceeding; a form, -manner, and order of 
conducting suits or prosecutions...... 

“This term is commonly opposed to 

the sum of legal principles constituting 
the substance of the law, and denotes the 
body of rules, whether of practice or of 
pleading, whereby, rights are effectuated 
through the successful application of 
the proper remedies”.(2) 
To go beyond and cut into the flesh of 
the right itself is ultra vires Art, . 145. 
Likewise, harmonious construction of 
Art. 134 and Art. 145 also leads to the 
conclusion that the contemplated rules 
are mere machinery provisions, not man- 
acles on the right handcuffing its exer- 
cise, 

42. Going to the basics, an pa “is 
the right of entering a. superior court 
and invoking its aid and interposition 
to redress the error of the court below 
vanes An appeal, strictly so called, is one 
“in which the question is, whether the 
order of the court from which the ap- 
peal is brought was right on the mate- 
rials which that court had before it” (per 
Lord Davey, Ponnamma v, Arumogam, 
(1905) A. C. 383 at p. 390)......A right of 
appeal, where it exists, is a matter of 
substance, and not of procedure (Colonial 
Sugar Refining Co. v. Irving, (1905) AC 
369; Newman v, Klausner, (1922) 1 K. B. 
228”, (3) Thus, the right of appeal is para- 
mount, the procedure for hearing cana- 
lises so that extravagant prolixity or 
abuse of process can be avoided and a 
fair workability providea. Amputation 
is not procedure while pruning may be. 


43. Of course, procedure is within the 


Court’s power but where it pares down | 


prejudicially the very right, carving the 
kernal out, it violates the provision 
creating the right. Appeal is a remedial 
right and if the remedy is reduced ced toa a 


a pa Law Dictionary, dth Eda. Eda. 

j 1368, 

3. Stroud’s Judicial Dictionary, 3rd 
Edn. Vol. 1, pp. 160-161. 
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husk by procedural excess, the right bes 
came a casualty, That cannot be, 

44, So we cannot cut down: but may 
canalise the basic right by invoking 
Article 145 (1) (b). 

45. Harmoniously read, the sequence 
is simple. The formalities for entertain- 
ing certain types 3f appeal are covered 
by Art. 145 (1) (d), the manner of hear- 
ing and disposal is governed by Art. 145 
(1) (b) and the substantive sweep of the 
appeal as a methed of redressal is found 
in Art. 134. Amputation of this anatomy 
by procedural surgery is doing violence 
to the constitutional scheme. 

46. An appeal is a re-hearing, and as 
Viscount Cave laid down, 


“it was the duty of a court of appeal 
in an.appeal from a judge sitting alone 
‘to make upitsown mind’ not disregard- 
ing the judgment appealed from and 
giving special weight to that judgment 
where the credibility of witnesses comes 
into question, but with full liberty 1o 
draw its own imferences from the facts 
proved or admitted, and to decide ac- 
cordingly“. (4) 

Prof, A. L. Goodhart, dealing with ap- 
peals on questions of fact in the Hee 
Law, wrote: 

“eeit may be suggested, with alt. 
respect, that when the appellate judges 
are in agreement with the trial judge, 
they take the view that they are bound 
by his conclusions of fact, but when they 
disagree with his conclusions then they 
do not hesitate to overrule them......if 
an appellate court has full liberty to” 
draw its own inferences from the facts 
proved, then appeals on so-called ques- 
tions -of fact will have a far greater 
chance of success. The most highly 
trained judges may differ concerning the 
evaluation of facis, just as ordinary per- 
sons may. It is here that conflict of opi- 
nion is most frequently found. What is 
regarded as reesonable. by one man, 
whether judge o> layman, may be re- 
garded as unreasonable by another. If, 
therefore, an appeal can be taken on the 
evaluation of facts, then there is always 
a chance that the appellant may succe- 
ed, even though «he initial duty of show- 
ing that the judge below was in error 
may fall on him.” (5) 

Bidding ourselves of finer nuances and 
philosophic speculations and taking a 


4. Current Legal Problems 1958, Vol. 
Tl, Ed. George W, Keeton and 
George Schwarzenberger, p. 194. 

5, Law Quarterly Review, Vol. 71, 
1955, pp. 410-11. 
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realistic approack. to a problem beset 
with human varicbles, it is daily experi- 
ence to see judges on the high berch 
differ, and a fortiori so, in the field af 
sentence. We project this reality in 
the context of full freedom for the first 
appellate deciGer of facts to reach Jis 
own finding on offence and  senteme, 
only to highlight how momentous it is 
— to be or not to be — for the appeal- 
lant to have his case considered by the 
highest court when the Constitution and 
Parliament have conferred a full right of 
appeal, Summary dismissal, save in 
glaring cases, may spell grave jeopardy 
to life-giving just:ce, That is why Order 
XXI Rule 15 (1) (c) while it survives to 
weed out worthless appeals, shall ze- 
main sheathed im extraordinary cases 
where facts on guilt or the wider rarge 
of considerations 3n sentence are invo_v- 
ed, 


47. We must clarify that every right 
of appeal does not carry with it all the 
length of getting she record, hearing bcth 
sides and giving iull reasons for dezi- 
sions. Then the institutions of just.ce 
will come to a grinding halt. Those who 
feel otherwise may read with profit, et 
al, Order 41, Rule 11, Civil Procedure 
Code and the practice of so august a tzi- 
bunal as the Supreme Court of the Unit- 
ed States, Henry J. Abraham writes: 


“Appeal, In the instance ofa writ of p- 
peal, the aggrieved party has an absolute, 
statutorily granted right to carry a cese 
to the United States Supreme Court, 
which in theory must review it. How- 
ever, the High Tribunal retains the very 
considerable loopkole of being empower- 
ed to reject such an appeal on the 
grounds that the federal question, other- 
wise validly raised, is “substantial”. This 
highly significant discretionary element 
in the area ofthe Court’s so-called com- 
pulsory appellate jurisdiction caused it 
to dismiss 70 appeals in the 1955-56 term, 
for example, Of these 40 were re- 
jected “for want of a substantial federal 
question”, the balance on other jurisdic- 
tional grounds. In the 59-60 term, 63 of 
a total of 113 appeals were dismissed on 
the insubstantiality ground! As a rule, 
fully 50 to 60 pē- cent of the writs of 
appeal are thus dismissed or the judg- 
ment below affirmed without printing 
the record or- oral argument......In effe +t, 
the appeal is herce used but sparingly 
to date im approximately 9 per cent of 
all eases .or controversies presented to 
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the court(6) . 

48. Nor are we charmed by some 
counsel sometimes asserting the impor- 
tance of Oral Arguments Unlimited for- . 
getting that prolixity is counter~produc~ 
tive amd expensive and obstructive of 
case flow.(7) We never deny the brighten- 
ing of obscure points and the cross- 
pollination of creative views promoted 
by an active process of oral argument. 


49. The decision we make is confined 
to the criminal jurisdiction covered by 
Art, 134 and Art. 145 (1) (b) and Section 
384 Criminal Procedure Code. The com- 
pelling thought which has pressured our 
judgment in a matter of life and death 
im a first appeal to a final court is best 
expressed by Edmund Cahn: 


“For what gives justice its special 
savor of nobility? Only the divine wrath 
that arises in us, girds us, and drives us 
to action whenever an instance of injus- 
tice affronts our sight,’’(8). 


50. Having stressed the appellants 
right at great length, we still sustain rule 
15 (1) (c) of Order XXI, This provision 
is general and covers all conceivable 
cases under Art. 134 (1). It enables, not 
obligates, It operates in certain situa- 
tions, not every appeal. It merely re- 
moves an apprehended disability of the 
court in summarily dismissing a glaring 
case where its compulsive continuance, 
dragging the opposite party, calling up 
prolix records and expanding on the, 
reasons for the decision, will stall the 
work of the court (which is an institu- 
tional injury to social justice) with no 
gain to anyone, including the appellant 


6. The Judicial Process by Henry J. 
Abraham, Oxford University Press 
1962, p. 159-160. 
7, An old poem was quoted by Lord 
Justice Cohen in a Lecture at 
Cambridge : 
“Mr. Leach made a speech, Angry 
neat but wrong. Mr. Hart, on the 
other part, was heavy, dull and 
long. Mr. Parker, made the case 
darker, which was dark enough 
without. Mr. Cook cited his book 
and the Chancellor said: “I doubt,” 
(Jurisprudence, Practice & Procedure 
of the Court of Appeal by Lord Justice 
Cohen, Lecture delivered on 12th July, 
1950) 

Cambridge Law Journal, Voi. IL, 1953, 


8. : Confronting Injustice — The Ed- 
mond Cahn Reader, p. ix. 
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hs keep whom in agonising - suspense for 


long is itself an injustice, 


51. What are those casés where a 
preliminary hearing is a worthwhile ex- 
ercise? Without being “exhaustive, we 
may instance -some.. Where’ the only 
ground urged is a point of law which has 
‘been squarely covered by a ruling of this 
Court to keep the appeal lingering lon- 
ger is survival after death, Where the 
accused has pleaded guilty of murder 
and the High Court, on the evidence, is 
satisfied with the pleas and as awarded 
the lesser penalty a mere appeal ex mise~ 
ticordin is an exercise in futility. Where 

a minor procedural irregularity, clearly 
curable under the Code, is all that the 
appellant has to urge the full panoply of 
an appellate bearing is an act of supe- 
rerogation. Where.the grounds, taken at 
their face value, are- frivolous, vexatious, 
malicious wholly dilatory or blatantly 
mendacious, the prolongation of an ap- 
peal is a premium on abuse of the pro- 
cess of court. Maybe, other cases can be 
conceived of but we merely illustrate 
the functional relevance of Order XXI 
Rule 15 (1) (e) 

52, Ordinarily, save where nothing ‘is 
served by fuller hearing notice must go. 
If every appeal unler Art. 134 (1) (a) and 
(b) or Section 2 (a) of the Enlargement 
Act, where questions of law or fact are 
raised, is set down for preliminary hear- 
ing and summary disposal, the meaning- 
ful difference between Art. 134 and Art. 
136 may be judicially eroded and Parlia- 
ment stultified. - Maybe, many of the ap- 
peals after fuller examination by this 
‘Court may fail. But the minimum: pio- 
cessual “price of deprivation `of precious 
life. or prolonged -loss - of. ‘liberty is a 
single comprehensive appeal, To be 
‘peeved by this need is-to offend against 
the fair play. of the Constitution, The 
horizon -of . human rights jurisprudence 
after Maneka Gandhi's case. (AIR 1978 
SC 597) (supra). has many hues. at 


53. The rélévant: ‘provisions - of ` the 
Criminal Procedure Code have alréady 
been quoted. Counsel: for the appellant 
had obvious ‘difficulty in overcoming: the 
obstacle of Section 384. That section ‘is 
sweeping, ‘Any’ appellate court . ‘(which 
includes the Supreme Court under “Art. 
134): may ‘hear and’ dispose of an appeal 
summarily, without the records aiid ‘re- 
cording no reasons for dismissal if it is 
the High Court’ or the’ Supreme Court. 
Literally read, it sounds arbitrary, „where 
death sentence; at the first appeal is in- 
volved, Article 21, in its expansive in- 
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carnation, may Zatally knock down any 
summary power of fatally kmocking 
down an appellant: facing death penalty 
in first appeal by an unspeaking order. 
But the generality of the provision ‘if 
read down, may well be valid and right- 
ly so If the appeal is at the second or 
third tier, there is no reason to grumble, 
ff the punishment is mot of the dreadful 
species, there can be. no constitutional 
consternation. After all, ` to have a 
giant’s strength is not wrong ‘but it is 
turannous to use it like a giant’ and jud- 
ges do know this judicious caution, ‘So 
we hold that the restrictions ange in- 
dicated in. applying 3. 21, R. 15 
‘Q) (c) may legit-mately ‘Se read into Sec- 
tion 384: of the Code. Words of wide 
import and expressions of expansionist 
potential may always be canalised| and 
constitutionalised a’ ` proposition too 
well-established to be propped by pre- 
cedents. 


54., - The common embankments appli- 
cable to O, 21, R. 15 (1) (cœ) and S. 384 
of the Code to prevent unconstitutional 
overflow may.now be concretised, not as 
rigic: manacles but as guidelines for safe 
exercise. We are hopeful that the 
Supreme Court will, if: found necessary, 
make ‘clarificatory. rules in this’ behalf. 


55. To conclude. we uphold the vires 
of O. 21, R, 15 (1) (c) cf the Supreme 
Court Rules anc also &. 384 of the Cri- 
minal ‘Procedure Code. but hold that in 
their application : both the provisions 
shall .be restricted “by certain. criteria as 
a permissible exercise in’ constitutionali- 
sation. a 

56.. “Order. 21, R. 15 (1); (0) in action 
does not mean that ll appeals -falling 
within its fold. shall be routinely dispos- 
ed of, as far as. possibie,.-on a, preli- 
minary hearing. .Such a course, as earlier 
mentioned, obliterates the difference be- 
tween. Arts, 134 and 126, between right 
and leave: :The rule, in cases of appeals 
under. Article 184 (1) (a) and (b) 
and, -Section-.2., (a) : is . notice, ` records 
and, reasons, but the. exception is‘ preli- 
minary : hearing..on all such materials . as 
may be. placed by, tha appellant ‘and 
brief grounds for dismissal, This excep- 
tional: category is where, in all con- 
science, there is no point at all, Im cases 
of ‘real doubt the benefit of doubt goes 


to the appellant and motice goes to the 


‘adversary — even if the chances of allow 


‘ance of the appeal be: not. bright. We 
think it proper to suggest that with a 


1979 


view to invest clarity and avoid ambi- 


guity, O. 21, R. 15 (1) (c) may be suit- 
ably modified in conformity with this 
ruling, ; 


57. Before we part with this case, it 
is right to register our view that too 
many appeals and revisions are a bane 
of the Indian Judicial System, involving 
as it does sterile expense and delay and 
fruitless chase of perfection, The Ever- 
shed Committee, a quarter of a century 
ago, expressed dissatisfaction with the 
system of multiple appeals what with 
the social cost of litigative prolongation, 
burden of precedents and heavy outlay 
— a luxury which a Third World country 
can ill-afford. Too many appeals are 
counter-productive as A, P. Herbert in 
‘Uncommon Law’ has wittily driven 
home: 

“The people may be taught to believe 
in one Court of appeal; but where there 
are two they cannot be blamed if they 
believe in neither, When a man keeps 
two clocks which tell the time different- 
ly, his fellows will receive with sus- 
picion his weightiest pronouncements 
upon the hour of the day, even if one of 
them happens to be right,” 

Way back in 1832 it has been pointed out 
that — 

“The only ground upon which a suitor 
ought to be allowed to bring the judg- 
ment of one Court for examination before 
the members of another is the certainty 
or extreme probability of finding in the 
latter tribunal more wisdom and learn- 
ing, more maturity of deliberation, and 
a greater capacity of sound decisions 
than existed in the Court from which 
the appeal is to proceed, But as’ every 
appeal is of necessity attended with the 
two great and positive evils of expense 
and delay it is the bounden duty of 
every wise and good Government to take 
all possible care that the Court of ap- 
pellate jurisdiction shall possess those 
advantages, and that superior capacity 
for wise and impartial adjudication, upon 
the presumption of possessing which, the 
public support and the confidence of 
individual suitors is given to the insti- 
tution.” (9) 


What is important is the choice of 
mature minds for dispensation of justice 
according to law and not wasteful multi« 
plication of hierarchical tribunals, 
KAILASAM, J. (for hiraself and on 
behalf of A. D, Koshal, J.) (Minority 
view): — 58. I had the benefit of per- 


9. 3rd Edn, 1937, p. 259, 
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using the judgment prepared by Krishna 
Iyer, J. I regret I am unable to agree 
with it. : . 

59. This appeal is preferred by the 12 
appellants under S, 379 of the ‘Code of 
Criminal Procedure, 1973 read with S. 1 
of the Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 1970 
against the judgment dated 3ist March, 
1978 of the High Court of Judicature at 
Allahabad, at Lucknow Bench in Crimi- 
nal Appeal No. 597 of 1976. 

60, The appellants were acquitted by 
the 1st Temporary Sessions Judge. 
Pratapgarh in Sessions Case No. 16 of 
1969 of all the charges and on an appeal 
preferred by the State, the order of ac- 
quittal was set aside by the High Court 
and the appellants found guilty and con- 
victed under S. 302 read with S, 149, 
I. P. C, amd sentenced to life imprison- 
ment, 


61, The appeal was listed for preli- 
minary hearing under R. 15 (1) (c) ofi 
O, 21 of the Supreme Court Rules, 1966, 
The appellants filed an application for 
adducing additional grounds in Cri, 
Misc. Petition No, 1862 of 1978 wherein 
it was pleaded that the provision under 
cl. (c) of sub-r. (1) of R. 15 of O, 21 of 
the Supreme Court Rules empowering 
the Court to dismiss the appeal sum- 
marily is ultra vires being inconsistent 
with the provisions of the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970. It was submit- 
ted that the power of the Supreme 
Court to frame rules under Art, 145 of 
the Constitution cannot be extended to 
annul the rights conferred under an Act 
of Parliament. It was further pleaded 
that an appeal under the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970, cannot be dismis~ 
sed summarily without ealling for the 
records ordering notice to the State and 
without giving reasons. When the Crl. 
Misc. Petition No, 1862 of 1978 came up 
before this Court it was ordered :— 


“The appellants have challenged the 
constitutional validity of cl. (c) of sub- 
rule (1) of R. 15 of O. 21 of the Supreme 
Court Rules, which enables an appeal of 
the kind with which we are concerned, 
to be placed for hearing ex parte before 
the Court for admission, In that view of 
the matter, we think that unless the 
question of the constitutional validity of 
the rule is decided, we cannot have a 
preliminary hearing of this appeal for 
admission, Let the records, therefore, be 
placed before the Hon'ble the Chief 
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Justice for giving such directions as he 
may deem fit and proper.” 
As the constitutional validity of cl. (c) 
of R. 15 (1) of O. 21 of the Supreme 
Court Rules was challenged, the matter 
was placed before the Full Bench by the 
Chief Justice, ` 

62. Rule 15 of O. 21 of the Supreme 
Court Rules, 1966 runs as follows :— 


“15, (1) The petition of appeal shall 
be registered and numbered as soon as it 
is lodged. Each of the following cate- 
gories of appeals, on being registered, 
shall be put up for hearing ex parte 
before the Court which may either dis- 
miss it summarily or direct issue of 
notice to all necessary parties, or may 
make such orders, as the circumstances 
of the case may require, namely :— 


(a) an appeal from any judgment, final 
order or sentence in a criminal proceed- 
. ing of a High Court summarily dismis- 
sing the appeal or the matter, as the case 
may be before it; 

(b) an appeal on a certificate granted 
by the High Court under Art. 132 (1) 
and/or Art. 134 (1) (c) of the Constitution, 
or under any other provision of lawif the 
High Court has not recorded the reasons 
or the grounds for granting the certifi- 
eate; 


(c) an appeal under sub-cl, (a) or sub- 
clause (b) of cl, (1) of Art. 134 of the 
Constitution, or under the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970 (28 of 1970) or 
under S. 379 of the Code of Criminal 
Procedure, 1973 (2 of 1974); 

(d) an appeal under S. 476B of the 
Code of Criminal Procedure, 1898 (5 of 
1898); 

(e) an appeal under cl. (b) of sub-s, (1) 
of 5. 19 of the Contempt of Courts Act, 
1971 (70 of 1971).” 


We are concerned with sub-r, (c) in 
R. 15 (1). The Supreme Court Rules 


were framed in exercise of the powers 
conferred under Art, 145 of the Consti- 
tution and all other powers enabling the 
Supreme Court to make rules, Article 145 
of the Constitution empowers the 
Supreme Court subject to the provisions 
of any law made by Parliament with the 
approval of the President to make rules 
from time to time for regulating gene- 
rally the practice and procedure of the 
Court, ‘Two sub-articles are relevant and 
they are sub-arts, (b) and (d). While 
sub-art, (b) empowers the Supreme 
Court to make rules as to the procedure 
for hearing appeals and other matters 
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pertaining to app2als including the time 
within which appeals to the Court are 
to be entered. Sub-art. (d) enables the 
Supreme Court to frame rules as to the 
entertainment of appeals under sub- 
clause (c) of cl. (1) of Art, 134, Arti- 
cle 134 confers appellate jurisdiction on 
the Supreme Court in regard to criminal 
matters :— 


"134. (1) An appeal shall lie to the 
Supreme Court from any judgment, final 
order or sentence in a criminal proceed~ 
ing of a High Ccurt in the territory of 
India if the High Court — 

(a) has on appeal reversed an order of 
acquittal of an accused person and sen» 
tenced him to death; or 
' (b) has withdrawn for trial before it- 
self any case from any Court subordinate 
to its authority and has in such trial con- 
victed the accused -person and sentenced 
him to death; or 

(c) certifies that the case is a fit one 
for appeal to the Supreme Court. 


Provided that an appsal under sub- 
el, (c) shall lie subject to such provisions 
as may be made in that behalf under 
cl. (1) of Art. 145 and ta such conditions 
as the High Court may establish or 
require, 

(2) Parliament. may by law confer on 
the Supreme Court any further powers 
to entertain anc hear appeals from any 
judgment, final order or sentence in a 
criminal proceeding of a High Court in 
the territory of India subject to such 
conditions and limitations as may be 
specified in such law,” 


While an unrestricted right of appeal is 
provided to the Supreme Court under 
cls, (a) and (b) i.e. where on appeal an 
order of acquittal is reversed by the 
High Court and an accused person is 
sentenced to deeth or when the High 
Court has withdrawn for trial before it- 
self any case from any Court subordi- 
nate to its authority and has in such trial 
convicted the accused parson and sen- 
tenced him to death, an appeal under 
Art, 184 (1) (c) is subject to certain res- 
trictions. An appeal under sub-cl. (c) is 
provided only when the case is certified 
by the High Court as a fit one for appeal 
to the Supreme Court. Further, an ap- 
peal under sub-cl, (c) shall lie subject to 
such provisions as may be made in that 
behalf under cl. (1) of Art. 145 and to 
such conditions as the High Court may 
establish or require, The Supreme Court 
is empowered tc prescribe rules regard- 


` ing entertainment of appeals under Arti- 


1979 © 
cle 134 (1) (ce) by Art. 145 (1), sub-arti~ 
ele (d). 


63. So far as procedure for hearing 
appeals generally rules can be framed 
by the Supreme Court under sub-art, (b) 
of Art. 145 (1). The Supreme Court (En- 
largement of Criminal Appellate Juris- 
diction) Act, 1970 has conferred on the 
Supreme Court further power to enter- 
tain and hear appeals than conferrec on 
it under Art. 134 (1) (a) and (b) as ro~ 
vided for in Art. 134 (2) of the Consti- 
tution, As Art, 145 (1) (b) enables the 
Supreme Court to frame rules as to pro- 
cedure for hearing appeals, the procedure 
thus prescribed will apply to appeals 
under the Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) Act, 
1970. Rule 15 of O. 21 is framed under 
Art, 145 (1), sub-art. (b). The rules can 
provide for the procedure for hearing 
appeals. 


64, Mr. Mulla, the learned counsel, 
submitted that the rule making power of 
the Supreme Court is confined only to 
the rules as to entertainment of appeals 
under sub-clause (c) of clause (1) of arti- 
cle 134 and would not enable the Supreme 
Court to frame rules regarding apreals 
under any other provision, The Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, 1970. confers right 
of appeal to the Supreme Court from any 
judgment, final order of sentence in a 
criminal proceeding of a High Court in 
the territory of India if the High Court: 


(a) has on -appeal reversed an order of 
acquittal of an accused person and sem- 
tenced him to imprisonment for life or to 
imprisonment for a period of not less 
than ten years; 


(b) has withdrawn for trial before it« 
self any case from any court subordinate 
to its authority and has in such trial 
convicted the accused person and sen- 
tenced him to imprisonment for life or io 
imprisonment for a period of not less 
than ten years, 

The result is that in addition to the right 
of appeal under Article 134 (1) (a) and 
(b) an appellant under the Supreme 
Court (Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970 has also a right to 
appeal unrestricted by any of the provi- 
sions of Article 134 (1) (c) or the rules 
framed by the Supreme Court under 
Article 145 (1) (d) The submission of 
learned counsel fails to take note of Arti- 
cle 145 (1) (b) which empowers the 
Supreme Court to frame rules as to the 
procedure for hearing appeals which 
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would include hearing of appeals under 
Art, 134 (1) (a) and (b) of the Consti- 
tution as well as ap under the 
Supreme Court (Enlargement of Criminal . 
Appellate Jurisdiction) Act, 1970. The 


. rules therefore are properly made under 


Art. 145 (©) (b) and would be valid so 
far as to the procedure of hearing ap- 
peals, . 


65. The submission of the learned 
counsel is that when a right of appeal is 
conferred on a person, the appeal can 
only be disposed of by the Supreme 
Court after full hearing i.e. after calling 
for the records, issuing notice to the 
other side and hearing both the rarties 
and giving reasons for its conclusion. 
It was submitted that a summary diısmis- 
sal affects the substantive right of eppeal 
and is not confined to procedure and is 
contrary to the provisions of the law 
made by Farliament and as such b2yond 
the rule making powers conferred under 
Art, 145 (1) (b). As the Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970 conferred a right 
of appeal any provision under the 
Supreme Court Rules restricting such 
appeal is submitted to be outside the 
scope of the rule-making powers cf the 
Supreme Court, 


66. The Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) Act, 
1970 confers a right of appeal but the 
procedure as to the hearing of apreal is 
not prescribed under the Supreme Court 
(Enlargement of Criminal Aprellate 
Jurisdiction) Act, 1970. Before referring 
to the provisions of the Supreme Court 
Rules relating to the procedure =s to 
hearing of appeals it is useful to refer 
to the provisions of the law mad= by 
Parliament regulating the hearing cf the 
appeal by all Courts including the 
Supreme Court, Chapter XXIX of the 
Code of Criminal Procedure, 1973, Act 2 
of 1974, deals with appeals. Section 374(1) 
provides that any person convicted on a 
trial held by a High Court in its extra- 
ordinary original criminal jurisdiction 
may appeal to the Supreme Court. This’ 
section confers a right of appeal against 
all convictions whatever the sentence 
may be on a trial held by the High Court 
in its extra-ordinary original criminal 
jurisdiction, and is thus wider than the 
right of appeal conferred under Arti- 
cle 134 (1) (a) and (b) or under the 
Supreme Court (Enlargement of Criminal 
Appellate Curisdiction) Act, 1970, Sec- 
tion 375 provides that there will be no 
appeal where an accused person has 
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pleaded guilty and convicted on such 


plea by the High Court, This section 
thus excludes the appeal obviously to the 
Supreme Court against the conviction on 
a trial held by the High Court in its 
extraordinary original criminal jurisdic- 
tion if the accused has pleaded guilty, 
Section 376 excludes appeals in petty 
cases, where the High Court passes only 
a sentence of imprisonment for a term 
not exceeding 6 months or a fine not ex~ 
ceeding one thousand rupees, Thus 
though S. 374 confers a right of appeal 
on any person convicted on a trial held 
by the High Court in its extraordinary 
original criminal jurisdiction to the 
Supreme Court this right is restricted 
under Ss, 375 and 376 in that'a person 
who pleads guilty and has been convict- 
ed on such plea by the High Court is 


barred from preferring an appeal to the 


Supreme Court. So also an appeal against 
a sentence of imprisonment for a term 
not exceeding six months or of fine not 
exceeding one thousand rupees or of 
both is taken away under S. 376. Sec« 
tion 379 confers a right of appeal to the 
Supreme Court where the High Court 
has, on, appeal, reversed -an order of 
acquittal of an accused person and con= 
victed him and sentenced him to death 
or to imprisonment for life or to impri- 
sonment for a term of 10 years or more, 
Section 379 gives effect to the provision 
of Art. 134 (1) (a) and (b) of the Consti- 
tution and S. 2 of the Supreme Court 
‘(Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970. The result of the 
passing of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970 and S. 379 of the Criminal Pro- 
cedure Code is that they provide an 
appeal to the Supreme Court in addition 
to the right of appeal conferred under 
Art. 134 (1) (a) and (b) of the Constim 
tution, 


67, ‘The contention of Mr, Mulla, the 
learned counsel for the appellant, is that 
R- 15 (1) (c) of O. 21 .mot ‘merely 
relates to the procedure but also 
‘deprives the substantive right of appeal 
conferred on the accused under - Arti- 
cle 134 (1) (a) and (b) and the Supreme 
Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act, 1970 and under 
S. 379 of the Code of Criminal Proce- 
‘dure, By the impugned rule the appeal 
on being registered is put up for hearing 
ex parte before the Court and the Court 
is empowered .either to dismiss it sum- 
marily or direct issue of notice to all 
necessary parties or make such orders as 
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the circumstances may require, Sec, 384 
of the Code of Criminal Procedure, 1973 
confers a right on the appellate Court to 
dismiss the appeal summarily when it 
considers that chere is no- sufficient 
ground for interfering. The proviso to the 
section requires that no appeal presented 
under S, 382 by the appellant, or his 
pleader shall be dismissed unless’. the 
appellant or his pleader has had a ‘reason- 
able opportunity of being heard in sup« 
port of his case. An appeal from tha 
appellant from jail cannot be dismissed 
except after giving the appellant a 
reasonable opportunity of being heard in 
support of the same, unless the Appellate 
Court considers that the appeal is frivo-« 
lous or that the production of the accusa 
ed in custody before the Court would 
involve such imconvenience as would be 
disproportionate in the circumstances of 
the case, Section 384 (2) provides that 
before dismissing an appeal under this 
section, the Court may call for the record 
of the case, Under sub-s, (8) where the 
Appellate Court dismissing an appeal 
under S, 384 is a Court of Session or of 
the Chief Judicial Magistrate, it.: shail 
record its reasons for doing so, Sec, 385 
prescribes the procedure for hearing ap- 
peals. not dismissed) summarily. While 
S, 374 confers a right of appeal, S. 375 
and S. 376 restrict such -a right. Sec- 


’ tion 384 prescribes the procedure for 


hearing appeals enabling the Court ta 
dismiss certain appeals summarily and 
to deal with others under S. 385 if they 
are not summarily dismissed. The right 
of appeal conferrsd can be curtailed by 
procedure as envisaged in S, 384. Cri- 
minal Procedure Code or rule 15. Order 
XXI of the Supreme Court Rules. 


68. We are unable to accept the con- 
tention that a right of appeal would mean 
that before an appeal is disposed of the 
records should be called for, notice 
ordered to the other side, the other side 
heard and reasons given for the disposal 
of the appeal. The provisions of the 
Criminal Procedure Code which have 
been referred to, show that an appeal to 
the Supreme Court under S. 374 of the 
Criminal Procedure Code is restřicted by. 
the provisions of S. 375 and S. 376 and 
could be dealt with summarily under. Sec- 
tion .384 of the Criminal Procedure Code. 
Mr, Mulla, the learned counsel submitted 
that the provisiors of the Criminal 'Pro- 
cedure Code are not applicable to the 
Supreme Court. But this plea does not 
bear scrutiny in view of the specific pro- 
visions making the procedure applicable 
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to the Supreme Court. An appeal to the 
Supreme Court is subject to the several 
provisions of the Criminal Procejure 
Code, including the provisions releting 
to summary disposal of the appeals, The 
plea of the learned counsel that the pro- 


visions of the impuged rule are contrary. 


to any law made by Parliament is not 
maintainable. The impugned rule 1f (1) 
(c), Order XXI, more or less incorporates 
the provisions found in the Criminal Pro= 
cedure Code. The contention of the learn- 
ed counsel that the right conferred on 
him under Article 134 (1) (a) and (b) of 
the Constitution and under the Supreme 


Court (Enlargement of Criminal Appel-. 


late Jurisdiction) Act, 1970, is curtailed is 
therefore without substance, 


69. In the result, we find that the con- 
tention of the learned counsel, namely 
that the impugned rule is, beyond the 
rule making power of the Supreme Court 
under Art. 145 of the Constitution can- 
not be accepted as Art, 145 (1) (b) speci- 
fically enables the Supréme Court to 
frame rules as to the procedure for Fear- 
ing appeals. The contention, that the 
Rule is opposed to the provisions of laws 
made by Parliament and is thus beyond 
the scope of rule making powers wader 
Article 145 cannot also be upheld for the 
reasons stated. 


70. Neither in the Memorandum ` of 
Grounds nor in his arguments the learn- 
ed counsel contended that a summary 
dismissal of an appeal under the provi~ 
sions of the Criminal Procedure - Code 
would offend the provisions of 'Articls 21 
of the Constitution.: In the, course of 
arguments it was submitted that if the 
impugned rule is construed as empo-ver- 
ing the Court to dismiss an appeal 
summarily, it would offend Art. 21 of the 
Constitution, ‘When the provision in the 
Criminal Procedure Code enabling the 
Court to dismiss an appeal summarily 
is not challenged, the impugned rule is 
equally. unassailable. 


71i. We will now consider whether the 
impugned rule would in any way offend 
Art. 21. of the Constitution. Article ZI of 
the Constitution reads as follows:—~- . 

“No person shall be deprived of his 
life or personal liberty. except according 
to the procedure established by law.’ 
The words ‘Procedure establishec by 


law’ have been construed by various ` 
decisions of this Court. In A, K. Gopaian’s- 


case (1950 SCR 88): (AIR 1950 SC OD it 
has been held -by a majority that the 
word ‘law’ in Art. 21 has been used: in 
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the sense of ‘State made’ law and not in 
the sense of law.embodying the princi- 
ples of. natural justice, Procedure esta- 
blished by law means “a law made by 
Union Parliament or Legislature of 
State.” According to Patanjali Sastri, J. 
law in Art, 21 did not mean jus neturale 
but means positive or State made law. 
Procedure established by law, according 
to the learned Judge, did not however 
mean any procedure which may be 
prescribed by a competent legislature, but 
the ordinary well-established > criminal 
procedure, that is, those settled usages 
and normal modes of procedure sarction- 
ed by the Criminal Procedure. Code which 
are the general law of criminal proce- 
dure in our country, If this test is ap- 
plied, the procedure that is chalienged 
being the procedure prescribed undar the 
Criminal Procedure Code cannot be 
assailed, Later decisions have pointed 
out that even though the procedure is 
prescribed by a compstent legislature, 
it may fail to satisfy the requirements 
of the article if the procedure ' prescribed 
is no procedure at all. We cannot accept 
the plea that the procedure ‘prescrited by 
the Criminal Procedure Code is no pro- 
ceang at all, 


72, The main objection to the mvok- 
ing of ‘Art. 21 for challenging the validity 
of the impugned rule is that a person 
convicted of an offence has no right of 
appeal unless such a right is conferred 
by the statute, If the statute does’ not 
confer a right of appeal the persor. has 
no remedy, In P. K. Mittra v. State: of 
West Bengal 1959 Suppl (1) SCR -63 : 
(AIR 1959 SC 144) - this Court held: that 
a right of appeal is a statutory - right 
which has got to be recognised by ‘the 
Courts, and the right of appeal, where 
one exists. cannot be denied in ‘exercise 
of the discretionary power even of the. 
High Court, An appeal is a creature of 
the statute and the powers. and the juris- 
diction ofthe appellate Court must be 
circumscribed by the words of the’ siatute: 
vide (1970) 2 SCR 227: (AIR 1971 SC 
840), Shankar Kerba Jadhav v, State of 
Maharashtra. A right of appeal must be 
given by statute or by some authority 
equivalent to a statute or rulés framed 


under a statute vide Meenakshi v, 
Subramaniya, (1888) 14 Ind App 160 
(PC). ree 
73. The powers and. the jurisdiction 


of the appellate Court as prescribed by 
the Criminal Procedure Code and the 
rule cannot be said: to deny a right - of 
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hearing to the appellant. The plea that 
audi alteram partem has been violated 
has also no substance, The right to be 
heard in an appeal is regulated by 
statute. In the appeal with which we are 
concerned, the accused persons had the 
benefit of a full trial before a Sessions 
Court at the first instance or before the 
High Court, After a full trial the judg- 
ment is rendered by a High Judi- 
cial Officer such as a Sessions Judge or 
a High Court Judge. The Appellate Court 
has before it the judgment of. the lower 
Court and the petition for appeal. At the 
preliminary hearing the appel_ant or his 
pleader is heard before the Court decides 
to dismiss the appeal summarily, 


74. The impugned rule prescribes the 
procedure for hearing of the appeals. 
The Criminal Procedure Code provides 
that there shall be no right oZ appeal jn 
cases where the accused is convicted by 
' the High Court on a plea of guilty or 
when the High Court passes a sentence. 
of ‘imprisonment for a term not exceed- 
ing six months, The appellate Court is 
empowered to dismiss the appeal sum- 
marily when there are no sufficient 
grounds for interfering, The power to 
summarily dismiss an appeal is conferred 
under the Criminal Procedure Code when 
the Court is satisfied that there are no 
sufficient grounds for interfering with 
the judgment appealed against, This deci~ 
sion is taken by the Appellate Court 
being the Chief Judicial Magistrate. 
Court of Session, the High Court or the 
Supreme Court. In the case ož the Chief 
Judicial Magistrate and Court of Session, 
reasons should be recorded for summary 
dismissal,- The High Court and the 
Supreme Court need not record reasons 
for summarily dismissing the appeal. It 
is necessary that the Supreme Court or 
the High Court should be satisfied that 
there are no sufficient grounds for inter- 
fering. The conclusion that there are no 
sufficient grounds for interfering is arriv- 
ed at by the High Court or tke Supreme 
Court after. hearing -the appellant, 
examining the judgment and the petition 
for appeal, There can be no doubt that 
the Appellate Court is discharging an 
onerous duty in dismissing a case sum- 
marily. It may be noted that the Code 
provides for calling for the records before 
dismissing an appeal. In cases where the 
appellant is sentenced to death, impri- 
sonment for life or long term of impri- 
sonment, it is the bounden duty of the 
Appellate Court to hear the appellant, 
examine the petition of appeel and copy 
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of the judgment appealed against, If it 
feels necessary to call for the records of 
the case, it is its duty to call for the 
records and examine them, before coming 
to the conclusion that there are no suffi- 
cient grounds for interfering. It is the 
responsibility of the appellate authority 
to order notice ard hear the other side 
if it is not satisfied that there are no 
sufficient grounds for interfering, Equal- 
iy it is the duty of the Appellate Court to 
dismiss the appeal summarily if it is 
satisfied that there are no sufficient 
grounds for interfering. The duty is im- 
posed for regulating the work of the 
Courts for otherwise judicial time would 
be unnecessarily spent., Taking into ac- 
count the fact thas the duty to decide 
the question whether there are no suffi- 
cient grounds for interfering is placed on 
highly placed judicial officers after 
effording a due hearing it cannot be 
stated that the very right of appeal has 
been taken away, It'is not possible to ac- 
cept the contention that the procedure 
prescribed is not in accordance with the 
law as the Criminal Procedure Code and 
the impugned rules are laws properly 
made, It cannot also be said that the law 
is ee of the right conferred under 
Art, 21, 


75. The decision. of the Supreme Court 
rendered under $. 421 of the Crl Pro- 
cedure Code of 1898 which is similar to 
B. 384 of the Code of Criminal Procedure 
of 1973 may be referred to. In (1970) 1 
SCC 469 : (AIR 1970 SC 1033), Govinda 
Kadtuji Kadam v. State of Maharashtra, 
the Supreme Court held that the Appel- 
late Court has full power under S. 421 
of the Cri, Procedure Code to dismiss an 
appeal in limine even without sending 
for the records if on perusal of the im- 
pugned order and the petition of - appeal 
it is satisfied with the correctness of the 
order appealed against. It may be em- 
phasised that the power of summary 
dismissal has to be exercised after per- 
using the petition of appeal and the copy 
of the order appealed against and after 
affording the appellant and his pleader a 
reasonable opportunity of being heard in 
support of the appeal, The order sum- 
marily dismissing an appeal by the High 
Court by the word ‘rejected’ is not vio- 
lative of any statutory provision, While 
holding that a summary rejection of the 
appeal by the High Court is not violative 
of any statutory provision, this Court 
pointed out that it is desirable that 
reasons are recorded by the High Court 
when prima facie arguable issues have 
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been raised as that would enable the 
Supreme Court to appreciate the reasons 
for rejection of the appeal by the High 
Court, These observations are not appli- 
cable to the Supreme Court because the 
order of this Court is final, 


76. Rule 15 (1) of the Supreme Court 
Rules enables the Supreme Court after 
putting up the appeal for hearing ex 
parte to dismiss it summarily or direct 
issue of notice to all mecessary parties or 
may make such orders as the circum- 
stances of the case may require, Rule 13 
precribes that a memorandum of appeal 
shall be in the form of a petition stating 
succinc:ly and briefly as far as possible 
fn chronological order, the principal 
steps in the proceedings from its commen- 
cement till its.conclusion in the High Court. 
Sub-r. (2) of R. 13 prescribes that the 
petition of appezl shall be accompanied 
by a certified copy of the Judgment or 
order appealed from, and in the case of 
an appeal on a certificate also of the cer- 
tificate granted by the High Court, and 
of the order granting the said certificate. 
Rule 14 prescribes that when the appel- 
lant is in jail, he may present his peti- 
tion of appeal and the documents men- 
tioned in rule 13 including any writ- 
ten argument which he may desire to 
advance to the Officer-in-charge of the 
jail, who shall forthwith forward the 
same to the Registrar of this Court. 
The petition of appeal thus received 
under rules 13 and 14 is put up for hear- 
ing ex parte before the Court which is 
empowered either to dismiss it sum- 
marily or to diract issue notice to the 
mecessary parties. Thus it is to be seen 
that the procedure contemplated in rules 
13, 14 and 15 is zlmost similar to the pro- 


visions of the Code of Criminal Proce-. 


dure referred to above. Im an appeal 
sent by the appellant from jail he is 
entitled to send any written arguments 
which he may desire to advance in sup- 
port of his appeal. The Court in proper 
cases in which it considers it desirable 
would engage an advocate to present 
the case of the appellant in jail, The 
mere fact that the appellant in jail is 
not being heard in person or through an 
advocate would rot mean that the appeal 
of the appellant in jail is not being 
heard. The Court peruses the judgment, 
petition of appeal and the written argu- 
ments, if any, before proceeding to take 
action under rule 15, This Court being 
the highest. Court is not required to 
give reasons but is expected to bestow 
greatest care in exercising the power of 
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summary dismissal under Rule 15, On 
a consideration of the provisions of the 
Criminal Procedure Code and the im- 
pugned rules, we are unable to accept 
any of the contentions raised by the 
learned counsel, 

77, In passing a reference was made 
by the learned counsel to the decision 
of this Court reported in (1978) 2 SCR 
621: (AIR 1978 SC 597) (Maneka Gandhi: 
v. Union of India) in support of his con- 
tention that the rights conferred under 
article 21 are also available to the appel- 
lants before the Supreme Court, We 
are unable to accept the contention for 
the case referred to is one wherein an 
opportunity was mot provided to a per- 
son before the passport was impounded. 
It has no application to am appeal as in 
the present case the appellant is pro- 
perly heard in a trial and is also heard 
‘by the appellate court, We feel that 
Maneka Gandhi’s case has no applica- 
tion to the facts of the present case. 

78. In the result we reject all the 
contentions put forward by, the learned 
counsel and hold that the impugned Ruie 
is within the rule-making power of the 
Supreme Court and answer the reference 
accordingly, 

ORDER 

79. In the light of the majority judg- 
ment. we uphold the vires of Order’ XXI 
Rule 15 (1) (c) of the Supreme Court 
Rules and also Section 384 of the Cri- 
minal Procedure Code but hold that in 
their application ‘both the provisions 
shall be governed by the criteria laid 
down in the majority .Judgment. 

80. In the appeal above mentioned, 
we direct notice to the respondent. 

Order accordingly. 
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(A) Constitution of India, Arts. 14 and 
15 — Essence of Art. 14 — ” Admission to 


Medical Colleges — Linkage of division - 


of -seats with ‘registered student-strength 
— Whether discriminatory. 


-The rule of law runs close to the rule 
of life and where societal life, as be- 
tween one part of the State and another, 
is the victim of die-hard disparities the 
constitutional mandate of equal justice 
under the law responds to. it pragmati- 
cally and permits classification geared to 
eventual equalisation. (Para 9) 


‘Every inconsequential ‘differentiation | 


between two things does not. constitute 
. the vice of discrimination, if law clubs 
them together ignoring venial ‘variances. 


Article 14 is not a voodoo which visits. 


with invalidation every executive or le- 
gislative fusion of. things or. categories. 
where there are no pronounced inequal- 
ities’ . Mathematical equality is not the 
touchstone of constitutionality. “(Para 15) 


_ The vagarious element in marking and 
. moderation of marks may be a fact of 
life, but too marginal to qualify for sub-. 
stantial, difference unless otherwise made 
‘out. Indeed, there may be differences 
among the colleges under the same Uni- 
versity, among the examiners in. the 
same university. . Such ` fleeting factors 
or ephemeral differences ' cannot be ‘the 
solid , foundation for a substantial differ- 
entiation ‘which is the necessary pre- 
condition for quashing an executive or 
legislative act as too discriminatory to 
Satisfy the egalitarian essence. of Art. 14. 
The functional validation of the- writ 
jurisdiction is an appropriate examina- 
tion of the AORE of the alleged 
disparity.. r - : (Para 17) 


It is not an inflexible Aa of univer~ 
sal application, that under utterly differ- 
ent social and educational environs uni~ 


versity-based grouping of candidates for . 


specialised courses will, 
_ valid. 


willy-nilly, .be 
(Para’ 21) 


The injunction” ‘of the University-wise 


_ student-strength is drawing the red herr- 


ing across the trail an irrelevance that 
invalidates the scheme. 
nexus between: the registered’ stúdent- 
strength and the seats to be allotted.” "The 
fewer -the colleges the fewer the pre- 
degree or degree students. And so, the 
linkage’ of the division of seats with the 
registered student-strength would. make 
an irrational inroad into the University- 
wise allocation. Such a formula would 
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be a punishment for backwardness, not. 
a promotion -of their advancement. 
(Para 28) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 14, N. 1; Art. 15, N. 17A. 

(B) Constitution of India, Arts. 226 
and 32 — Writ Jurisdiction: - —. . Duty of 
Court. 

The Court canrot adopt. a “rigid. atti- 
tude of negativity and sit back after 
striking down the scheme of Govern~ 
ment, leaving ‘it to the helpless Govern- 
ment caught in a crisis to make-do. as 
best as it may, or throwing the situation 
open to. agitational chaos to find a solu- 
tion by demonstrations in the streets and 
‘worse. (Para 34) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Arts. 226 and 32, Notes 7, 10. 

' (C) Constitution of India, Arts. 32 and 
136 — Jurisdiction of Supreme Court. 
under —: Scope of — - Principle of affir- 
mative action. : 


The root of the grievance and ‘the fruit 
of the writ are not individual but, collec- 
tive and while the ‘adversary system’ 
makes the Judge a mere umpire, tradi- 
tionally speaking, the community | orien= 


‘tation of the judicial function, so desir- 


able in the Third World remedial juris- 
prudence, transforms. the Court’s power 
into affirmative structuring of redress so 
as to make it personally meaningful and 
socially relevant. Frustration. of invali- 
dity is part of the judicial duty; fulfil- 
ment of legality is complementary. ` ‘This 
principle of affirmative action: is within 
the jurisdiction of the Supreme Court 
under Art. 136 and Art. 32... (Para 40) 

Anno: AIR Comm, Constn.-- of India 
ane Edn.), Art. ae Notes 4; "10; Art. 136, 
Cases Referred : - 


Chronological: Paras 
AIR 1978 Ker. 176 : 


1978 Ker LT 369 


(FB) > `7,-12 
AIR 1974 sc 1: asa 1 Ree 1: i974 
> Lab IC 1. 15 
AIR 1971 sc 1762 : 87i) Supp SCR 
608 : - 19, 20, 21, 22. 


AIR 1970 SC 35: 
AIR 1964 Ker ote 


' (1970) 1 SCR 413 20 
: 1964 Ker LT: 298 
T 1 

Mr. M. M: Abdul “Khader, “Advocate 
General, Kerala (M/s. V. J.‘ Francis and 
Mustafa K. Rowter, ‘Advocates with him), - 
for Appellant in C. A. No. 2297 of 1978 
‘and Respondents ‘in W. -P. No. 4705 of . 


1978, 


Mr. P. V. Govindan Nair: Sr. Advocate 
(Mr: : N. Sudhakaran dnd Mrs. Baby 
‘Krishnan, -Advocates with him), for Peti- 
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tioner in W. P. No. 4705 of 1978 and Ras 
pondent No. 1 in C. A. No. 2297 of 1978. 

Dr. V. A. Seyid Muhammad, Sr, &d- 
vocate (M/s. S. K. Mehta, P, K. Shem-« 
shuddin, P, N. Puri and E M. Sadzul, 
Advocates with him), for Interveners} 
Mr. A, S. Nambiar, Advocate, for Fes« 
pondent No. 3 in C. A. No, 2297 of 1978. 

KRISHNA IVER, J.:— The dynancics 
of the writ jurisdiction and the poten-ial 
for. affirmative court action, as part .of 
remedial jurisprudence, constitute Ihe 
key thought which animates the ultimate 
decision and direction we give in this 
couple of cases which have come up by 
Special Leave and under Art. 32 to this 
Court, aware as we are of a host of Lke 
proceedings which pend in the High 
Court. 


2. The State of Kerala is the appel- 
Tant in the Civil Appeal and ist respon= 


dent in the Writ Petition but the collca. 


tive litigation springs from a traditional 
type of action and typical kind of retief 
granted in exercise of its writ juriscdice 
tion by the High Court striking down a 
transitory scheme of admission to ‘the 
medical colleges of the State evolved by 
the Government but invalidated by the 
High Court on the ground of discrimina~ 
tion in the distribution of seats amcng 
the eligible students drawn from two ttis- 
parate regions of the State: Of course, 
instant repercussion of the decision is 
apt to be confusion in the admission to 
the academic courses which have hardly 
commenced already and this desperate 
situation has driven the Government to 
this Court seeking reversal of the Judg- 
ment under appeal; Law promotes order, 
not anomie. ; 


3. Any incisive study of the exereisa 
of the writ power in India may reveal 
that it limits its action to quashing or 
nullifying orders proceeding on a vicla~« 
tion of law, but stops short of a tecn- 
struction whereby a valid scheme may 
replace a void project. This is no refize- 


tion on the High Courts ruling but is‘ 


symptomatic of an obsolescent aspect of 
the judicial process, its remedial shert- 
comings in practice and the need to into~ 
vate the means, to widen the base and to 
organise the reliefs so that the coart 
actualises social justice even.as it Inhibits 
injustice. This community perspective 
of the Justice System explains why we 
have resorted to certain unusual dirze« 


tions and have shaped the ultimate com= 


plex of orders in these proceedings in a 
self-acting package, With this exordium 
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we proceed to narrate briefly the neces« 
sary facts and developments revelatory 
of the course of events and the cause of 
action, the impact of the High Court’s 
judgment and the compulsions -which 
have brought the State in appeal to this 
Court, 

4. The Kerala State, notwithstanding 
its striking demographie, cultural, lingu- 
istie and political integrality and educa- 
tional advance, » has certain historical 
hangovers of academie disparity and 
developmental mal-distribution which 
have survived for two decades as this 
case testifies. We are not concerned with 


the etiological enquiry into this malady 


but recognise it as a reality since the 
authentic materials from Commission re- 
ports and prior rulings of the High Court 
concurrently so establish Broadly 
speaking, this ‘composite’ State may be 
dichotomised as Travancore-Cochin and 
Malbar regions woven into one fabric by 
the States Reorganisation Act, 1956. 
Gaping disparities of development cannot 
be wished away by political fusion into 
one State and determined efforts at equa~ 
lisation of human conditions, economic and 
cultural, alonelend living validity to geo- 
political homogeneity. Malbar being ‘ad- 
mittedly laggard in the’ educational field, 
the State endeavoured to wipe out this 
weakness by starting or supporting new 
colleges in this neglected segment; and one 
such institution was the medical college at 
Calicut. "Indeed, the drive to upgrade 
the educational status of this backward 
region persuaded the State to set up the 
Calicut University to which were affiliat- 
ed all the colleges in that Cinderella 
area, including the Calicut Medical Col- 
lege. An adjoining district, Trichur, was 
also tacked on, for convenience, maybe. 

5. The cynosure of attention in, this 
litigation is the scheme of admission to 
Medical Colleges in the State; and so we 
May adjust the forensic lens to focus on 
the struggle for seats in the four medical 
eolleges in the State—all run by Gov- 
ernment but providing for five hundred 
and odd students, as against several 
thousands of applicants. ‘This ‘musical 
chair’ situation -naturally led to many 
qualified claimants being rejected and li- 
tigative adventures being inaugurated on 
grounds of discrimination. One such writ 
petition having been. allowed, the State 
has, by special leave, come up in appeal. 
The points raised in the writ petition 
under Art. 32 are identical. 

6. A sensitive appreciation | of the 
grievance successfully ventilated by the 
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writ petitioners in the High Court is pos= 
sible only if we unfold a fuller conspec= 
tus of the facts, Cognizance of some es= 
sential circumstances is necessitous as 
the first step. There are three Univer- 
Sities in the State but we are concerned 
only with two — the Kerala and the Cali- 
cut Universities —- to which the four 
medical colleges are affiliated, three of 
which are under the jurisdiction of the 
first and the fourth under the latter, 
Broadly speaking, the latter caters to the 


academic requirements of the Malabar - 


segment plus a neighbouring district and 
the former to the rest of the State, 


7. The Malabar area has been regard= 
ed as notoriously backward from the 
point of view of collegiate education so 
much so, the number of colleges which 
provide pre-degree courses necessary by 
way of qualification for entrance into 
medical colleges, are relatively fewer 
and, on the contrary, the remaining part 
of the State thanks to many factors, has 
been on a higher level, with colleges 
more numerours and pre-degree stu- 
dents more prolific. Geographic justice, 
a component of social justice, has to take 
note of these comparative imbalances. 
Rightly, therefore, the State Government, 
based on certain reports of Commissions, 
considered the two territorial divisions 
as separate units and regulated seat al- 
locations to medical colleges in the State 


on an equitable basis. The social thrust - 


of the classification, based on geographi- 
cal: dissimilarities, was the core factor in 
formulation of that scheme of admissions, 
This principle found favour with the 
High Court in its Full Bench ruling in 
Rafia Rahim’s case, 1978 Ker LT 369 
(AIR 1978 Ker 176), While, over the years, 
amelioration produced by State Plans 
has reduced the degree of backward- 
ness, the fact remains that substantial 
equalisation of opportunities between the 
two areas is a ‘consummation devoutly 
to be wished? We agree with the High 
Court that (at p. 387 of Ker LT) « (at p. 
193 of AIR): 


“In considering the question of the 
education! backwardness of a particular 
class of people, or a particular tract of 
territory of this State, we cannot forget 
that the evolution of human society and 
its march from backwardness to progress 
must essentialy be a slow and gradual 
. process. It is not as if, by a Govern= 
mental or executive fiat, a class of peo- 
ple or a bit of territory has been con- 
demned to backwardness, and with the 


A.LR. 
lifting of the ban by efflux of time or 


- otherwise, they automatically spring back 


into a progressive or forward class of 
people or tract. It is useful to recall tha ` 
observations made by this Court in State 
of Kerala v. Jacob Mathew, 1964 Ker LT 
298 ; (AIR 1964 Ker 316}; 


.“§ In these regions of human life ana 
values the clear-cut distinctions of ‘cause 
and effect merge into each other. Social 
backwardness contributes to educational 
backwardness; educational backwardness 
perpetuates social backwardness; and 
both are often n> more than the inevit- 
able corollaries of the extremes of po- 
verty and the deadening weight of cus- 
tom and tradition.” 

8 If we may add, chronic social dis- 
ability cannot be amenable to instant 
administrative surgery and law shall not 
bury its head, ostrich fashion, in the 
sands of fiction and assume equality 
where the opposite is the reality. 

9. The rule of law runs close to the 
rule of life and where societal life, as be- 
tween one part af the State and another, 










under the law responds to it pragmatical- 
ly and permits classification geared to 
eventual equalisation. We, therefore, 


perpetuation but as transient panacea for 
a geo-human handicap which the State 
must actively strive to undo, 


10. In Kerala, as in some other States, 
reservation policies of Governments and 
‘equal protection’ pronouncements of 
courts have chased each other. A happy 
harmony among the great instrumentalit- 
jes for accomplishment of constitutional 
goals by complementary action is the de- 
sideratum for developing countries, if wa 
may say so respectfully, 


11. The principle of reservation with 
weightage for the geographical area of 
the Malabar District has our approval in 
endorsement of the view of the, High 
Court. An earlier decision of the Kerala 
High Court, 1954 Ker LT 298: (AIR 
1964 Ker 316) gave rise to a Commission 
appointed to recommend which sections 
of the people required special. treatment 
under Art. 15 (4) of the Constitution, hav= 
ing regard to their social and educational 
conditions. That Commission, inter alia 
accepted the educational backwardness of 
the Malbar area and. recommended equit- 
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able allocation of seats on that footing. 
Substantially founding itself on these re- 
commendations but modifying them in 
some measure Government hammered 
out a formula, a basic feature of. which 
was pooling together the #pplications for 
admission to the four medical colleges in 
. the State in one consolidated list and se- 
lecting students for medical courses 
strictly according to the marks secured — 
of course, making «allowance for seats re- 
served for a limited -percentage of stu- 
dents from .outside and the customary 
bonus of reservation of seats for Schedul- 
ed Castes, Scheduled Trikes and back- 
ward classes. This part of the ‘selection 
calculus’ is beyond cavil before us, as the 
nation with all its ‘social engineering 
boasts and.all its tumultuous bungling, 
is distances away from human justice 
through: humanlaw. The rough and tum- 
ble of academic life, based on the Pooling 
System seemed to run smooth for some 


years when a new attack was mounted on, 


it-in the High Court with constitutional 
artillery from the inexhaustible armoury 
of Art. 14. -A Full Bench hit the scheme 
fatally this time, not with the familiar 


but fruitless archery of geographical dis-~ 


crimination but with the- - weaponry of 
‘reverse discrimination’ . in. a different 
manifestation. k 


12. The střategy of attack was neatly 
expressed by the” learned single Judge 
whose judgment on this point was en- 
dorsed by the Full Bench. Discrimina- 
tion was discovered by the ‘Court in attri- 
buting parity to the marks of examinees 
in pre-degree and degree courses of the 
Calicut University with those of the can- 
didates of the Kerala’ University. The 
Full Bench framed the question, ‘tell-tale 
fashion; 1978 Ker LT 369 at p. 375: 
(AIR 1978 Ker'176 at p. 181): *- 


“The question is not whether’ one Uni- 
versity is superior to the cther or main- 
tains higher standards in the matter of 
syllabus, examination and evaluation 
than the other, out whether the opera- 
tion of different Universities with vary- 
ing standards of their own is _ Productive 
of inequality.” 

13. The. descriptive presentation cof 
this discriminatory facet was given by 
the learned single Judge in the. same 
case (at pp. 371-372. of Ker LT) : (at 
p-.178 of AIR): : 

, “To compare the anes obtained by 

students of two different Universities 

valued by different examiners ən answer 

papers of.different patterns may not be 
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. comes difficult. 
- are similar and the valuation also is simi- 


- pe 382 of Ker LT) v 
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the proper mode of determining compa- 
rative merit. Even in the case of candi- 
dates appearing for the same examina- 
tion in the same: University there may 
be a cause for complaint in the matter. of 
marks . awarded to the candidates. Quite 
often revaluation has shown that at. least 
in some cases there is justification for thé 
plea for such revaluation. Different exa- 
miners value the answer papers and 
though there is a chief examiner his role 
is quite limited. But these are inevit- 
able and the marginal errors may .have 
to be ignored. By and large the compa- 
rative merits of the candidates will be 
reflected in the marks they obtain in the 
examination to which all candidates are 
uniformally subjected to. But the same 
could not be said in the case of examina- 
tions conducted by two or more Univer- 
sities, It is well known that sometimes 
question papers are tough and sometimes 
valuation is liberal. Quite_often valua- 
tion is guided by the percentage of pass 
expected in an examination. Moderation 
is also resorted to. While all these may 
work uniformally on all the candidates 
appearing for the same examination in the - 
same University that could not be the 
case with regard to the candidates~.ap- 
pearing for the same qualifying examina- 
tion from another University writing 
different papers, which are valued by a 
different set of examiners. When com- 
parison is. between two candidates .pass- 
ing out from two Universities taking res- 


pective examinations of the Universities 


the equation of- candidates in matters 
where near-accuracy is called for be- 
May. be the examinations 


lar, but the other factors cannot ‘be rul~ 
ed out. If admissions’ to: courses like 
medicine: and engineering is to be on the 
basis that the best talent is to be prefer- 
red, where students from more than one 
University passing the qualifying exa- 

mination have to compete some. method 
other than comparing their marks should 
be- devised to determine their compara- 
tive talent.” 


The Full Bench agreed with this anathe- 
matization of -egual treatment of ‘un- 
equals’ and voided the Selection Process. 
The Court, with helpful realism,- con- 
cluded by adding a positive . guideline 
to the -declaration of. nullification (at 
(at p. 188 of AIR): 
“Asa result of our discussion, we are of 
the opinion, that the scheme of selection - 
for admission to the Medical Colleges on 
an assessment of merit of students drawn 
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from different Universities ; with no uni- 
formity of standards is objectionable and, 
violative of Art. 14 of the Constitution 
We grant a declaration to the writ peti- 
tioner to that effect! We ‘deny. effective 
relief to the writ-petitioner on account of 


nori-joindér of the ‘selected candidates,’ 
and ‘the futility and ineffectiveness of up“ 


setting the selections and directing ‘fresh 
admission at this stage. 
the best scheme, of selection in the cir- 


lectin of candidates by holding. a uni- 
form’! entrance. examination | to . secura 
uniformity of standards, as recommended 
by the Indian Medical Council + vide 
Exts. P§.and P8 — and as endorsed by 
the University authorities (vide Ex. P7). 
Wa. direct the State Government to forth- 
with- devise a scheme of selection by 
holding such an entrance ‚examination 
and. publish the same within, three months 
from today,,so that the candidates wish- 
ing to apply for selection to che: Medical 
Colleges of this: State for the. next aca- 
demic year, 


. ment and evaluation of students :drawn 
from different Universities, our, direction 
should not be understood as unalterably 
and inelastically fixing the limits for 
Governmental action. Methcds ‘for se- 
curing uniformity of syllabus, pattern of 
examination, and mode of evaluation in 
the different Universities, would well bea 
within the province of the Government 
to undertake. We allow this writ appeal 
to the limited extent indicated above.” 


l4. In the end, the writ petitioner 
won the battle but lost the war, for she 
got an abstract declaration that her ex- 
clusion was invalid but was denied . the 
concrete direction ,to be admitted into 
the college. 


15. We are not impressed much with 
the surmise which colours the reasoning 
of the Full Bench and the: learned single 
Judge that there is such substantial dif- 
ference in the pre-degree courses and 
evaluations between the sister univer- 
sities within the same State that’ the 
breach of Art. 14 by equal treatment of 
the marks unequally secured by exa- 
minees in the two universities may be 
spelt out. It is trite law that every in- 
consequential differentiation between two 
things does not constitute the vice of dis- 
crimination, if law clubs them together 
ignoring venial’ variances. Article 14 is 
ngota voodoo: which Visits. with invalidą- 


“We consider ‘that’ 


‘have, due- notice’ of „the. 
scheme of selection. The object, being to; 
secure uniformity of standards: for assess- 


cuinstdnices' would be the’ method of‘-se-' forward classifications plainly 


ALL R 


tion every executive or legislative fusion] 


of things or categories | where there : are}, 
no pronounced inequalities. Mathemati-| 


cal, equality ig not the touchstone ‘of con- 
stitutionality. This. Court in Trileki Nath 
Khosa,; (1974) 1 SCC ue at p. 42 L ibe 
1974 SC. A) ‘cautioned ; 


al 


“Mini-classifications based . bn! ere 


D 


distinctióhs are false to our: egalitarian’ 


faith and only substantial and ‘straight- 


relevant * goals ‘cen ' have constitutional 


promoting 


validity:' To dverds ` ' classification | ig” sor 


undo equality?” ohh 


In the same ruling there was a caveat, 


entered by Chandrachud, J.:(as he then 
was) against “a charter for making! mi- 
nute and miscrocosmic classifications”. 

What is more, a large latitude is allowed 
in this area to the State te classify or de- 
classify based on diverse considerations 
of relevant pragmatism, and the judi- 
ciary should not “rush in” where the 
executive warily treads. - ‘The core ques- 
tion, is: whether there is guch substantial 
differentiation, between the. A two “univer- 
sities in regard to, ‘the, pre- -degree -or 
degree courses and ‘system’ of examina- 
tions as too glaring to imperial the’ equal 
protection clause. The presumption is 
in favour of the vires. of legislative. and 
executive action where Art. 14 is the 
basis of challenge. We see, no factual 
disparities disclosed in the Full Bench 
ruling to reach the result of substantial 
difference in the syllabi, in the pattern of 
examinations, in ihe marking systems or 
in the choice of the. examiners. so as to 
warrant: invalidation on. account of. equal 
regard: being- accorded to the’ marks‘ se- 
cured by, the examinees from the two 
universities. We cannot forget that many 
colleges are run by the State or Institu- 
tional Managemer-ts where pre-degree or 
degree courses are undertaken. The 
teachers move frcm one university juris- 


diction ‘to the other, the teaching mate- . 


rial is inevitably of a like natures. the 
subjects taught must ordinarily be alike. 
The examiners are usually drawn from 
within the State or neighbouring States. 
Even the composition of the academic 
bodies'in the two ‘universities may ‘have 
common members. The University’ Acts 
themselves are substantially similar. To 
surmise discrimination from ' possibilities 
is alien to the forensic process in the ab- 
sence of hard facts: We are aware that 
there are Universities and Universities, 
that gross divergences among them exist 
affecting the. quality of the, teaching, and, 
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the marking, the aeei of grading 
and the absurdity of equating the end“ 
products on the bling assumption that’ 
the same marks mean the same ‘excel- ` 
ence. But not glib surmises but’ solid 
facts supply thé sinews of discriminatory 
inequality or equality. Goifig by vague 
reports, some backward universities and ' 
collegés ‘have degenerated: intd degree- 
dealers bringing rapid discredit to Indian 
academic sani 


16. The Indian Medital Council Act, 
1956 has constituted the Mėdical í Counci 
of India as'an expert body to control the. 
minimum standards of medical education 
and to regulate their observance. , Ob- 
viously, this high-powered Council has 
power to prescribe the minimum stand- 
ards of medical education. It has’ impli- 
cit power to supervise the qualifications 
or, eligibility standards for admission into 
Medical ' Institutions. Thus there "is an 
overall invigilation by the Medical Coun-' 
cil ° to prevént sub-standard entrance 
qualifications for medical courses, " 


Ti The rvagarious element: in marking. 
and maderation of marks may be a fact 
of life;-butitoo marginal to qualify -for: 
substantial’ difference unless - otherwise 
made out. Indeed, there: may: be differ- ' 
ences among the colleges under the same 
University, among the examiners in the 
same University. Such fleeting factors. 
or ephemeral differences. cannot be the 
solid foundation for a substantial differ- 
entiation which is the necessary pre-con- 
dition for quashing an executive or legis- 
lative act as too discriminatory to satisfy 
the egalitarian essence of Art. 14. The 
functional validation of the writ jurisdic- 
tion is an appropriate examination of the 
substantiability of the alleged disparity. 
We do not, however, proceed finally to 
pronounce on this point with reference 
to the two universities since nothing is 
available before us, or, for that matter, 
was. before the High Court to warrant a 
fair conclusion on the issue. We are per- 
suaded to make. these observations ‘or 
future guidance, so that academic 
schemes may not be struck down as arbi- 
trary or irrational save where a some sound 
basis has been laid. 


18. We get back to where we left off 
before this divagation into the Full Bench 
decision’s ratio on discrimination as be- 
tween the two universities. The sole 
question that survives is of allocation of 
seats on a University-wise classification. 
Following upon the Full Bench decision 
which struck down the pool scheme of 
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selection, a constitutionally viable pro- 
cess had to be evolved. Govérnment, 
therefore, appointed a fresh expert com 
mittee to examine and report thè quo’ 
modo of admissions to medical colleges’ 
in the light of the directives contained in ` 
the ‘Full Bench decision. Two solutions’ 
were seriously considered by the Com- 
mittee, namely (1) a common entrance 
examination such as is in vogue in many 


- States and'has the approval of the Medie — 


cal Council of India; and (2) the stan- 
dardization of the syllabi uniformly for 
the two universities and the elimination” 
of different yardsticks in regard to the’ 
setting of question papers;' marking sys- 
tems and the like. The first oné,‘ though’ , 
the better, was given up as productive ot 
publie and: student resistance. ` Howevėr' ` 
wise a measure may be, its viability de-' 
pends on ‘its ' acceptance by ‘the consu-' 
mers: namely,” the student community’ 
‘and the’ parent community. ` Agitational“` 
opposition’: or ' determined dead-locking’’ 


' may make it unwise to inflict it on an un- 


willing constituency. Of ‘dourse. ‘by’ a 
gradual process of enlightenment the’ 
wisdom of such a measure may dawn, ' 
What is rejected to-day may bè greeted’ 
tomorrow. - The Committee jettisoned 
the first proposal of a common entrance), 
examination partly scared of ‘its imprace ` 
ticability' at the moment.’ So it opted’ 
for the second, namely ‘uniformity oł 
standards, from ‘the formulation of syllabi 
up to assignment of marks at the exa- 
minations. Surely either of the propo- 
sals is an effective answer to Art. 14 
Even so, when the Committee’s recom» 
mendations were placed before the Gov- 
ernment it reflected carefully on the 
pragmatics of implementation and reach- 
ed the conclusion that it would take some 
time to fulfil the pre-requisites to give 
effect to that formula. Time runs, uni- 
versity applications rush in admissions 
must begin, courses must start and ad- 
ministrative paralysis in decision-making 
is no alibi. Implementational dilatori- 
ness cannot stall the flow of medical edu« 
cation. Caught in this crisis, caused, in 
part, by the court ruling, Government 


‘fabricated a quick scheme of admission 


to the four medical colleges, which, again, 
has now been struck down by tha High 
Court resulting in the appeal: before us, 


19- The corner-stone of classification 
adopted for medical admissions by the: 
Government this time was University- 
wise allocation. By itself, this approach 
had constitutional sanction, , having ' res 
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gard to the ratio in Chanchala’s case, 
(1971) Supp SCR 608: (AIR 1971 SC 
1762). 


20.’ The ratio in Chanchala concludes 
the dispute in this case. The discrimi- 
natory vice, if University-wise classifica- 
tion and consequential allocation of seats 
were resorted to, was pressed but re- 
pelled. Shelat, J. speaking for the Court, 
formulated the contention thus (at pp. 
617-618 of SCR) : (at Pp. 1767, 1768 of 
AIR): ` 

“The next contention was that R. 9 (1), 
which prescribes University-wise distri- 
bution of seats results in discrimination 
for it lays down a classification which is 
neither. based on any intelligible differ- 
entia, nor has a rational nexus. with the 
object of the rules. The argument was 
that although there is one Selection Com- 
mittee for all the Government Medical 
Colleges in'all the three Universities and 
for the said 59 seats in private colleges, 
students passing from colleges affiliated 
to a particular University are first admit- 
ted in Government Medical Colleges affi- 
liated to that University and only seats 
up to 20% in each of such medical col- 
, leges can be allotted to outsiders in the 
discretion of the Committee., The result 
is that a student having higher marks 
than the last admitted student is depriv- 
ed of a seat only for the reason that he 
had passed his P. U. C. examination from 
a college affiliated to another university. 
According to counsel, such a classification 
has no rational basis and has no reason- 
able nexus with and is in fact’ inconsis- 
tent with the very object of establish- 
ment of Government Medical Colleges, 
namely, to train in “medicine the .most 
meritorious amongst the candidates seek- 
ing admission.” 


The fundamental educatiorial realities 
and resultant resolution of the legal im- 
brdglio are instructively 
Chanchela’s case, (1971) Supp SCR. 608°: 
(AIR 1971 SC 1762), which have special 


relevance to our case..because the social. 


facts, constitutional confrontations . and 
administrative answers in the Kerala and 
Karnataka litigations are similar. -Shelat 
J. observed (at Pp, 619-621 of SCR) :(at 
p. 1769 of ATR): 

“The three Universities were set up: in 
three different places presumably for the 


purpose catering to the educational and 
academic needs of those’ areas. Obvious-: 


ly one university for the. whole of the 
State could neither have been adéquate 
nor feasible to satisfy those needs. Since 
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it would not be possible to admit all can- 
didates in the medical colleges run by 
the’ Government, some basis for screen- 
ing the candidates had to be set up. 
There can be no manner of doubt, and it 
is now fairly well settled that the Govern- 
ment, asalso other private agencies, who 
found such centres for medical train- 
ing, have the right to frame rules for 
admission so long as those rules are not 
inconsistent with the university statutes 
and regulations end do not suffer from 
infirmities, constitutional or otherwise. 
Since the Universities are set up for satis- 
fying the educational needs of differ- 
ent areas where they are set up and 
medical colleges are established in those 
areas, it can safely be presumed that 
they also were sc set up to satisfy the 
needs. for medizal training of those 
attached to those universities. In our 
view, thereis nozhing undesirable inen- 
suring that those attached tosuch univer- 
sities have their ambitions to have train- 
ing in specialised subjects, like medicine, 
satisfied through colleges affiliated to 
their own universities. Such a basis for 
selection has not the disadvantage of dis- 
trict-wise or unitwise selection as any 
student from any part of the State can 
pass the qualifying examination in any 
of the three universities irrespective of 
the place of his birth or residence. -> Fur- 
ther, the rules confer a discretion on the 
Selection Committee to admit outsiders 
up to 20% of the total available seats in 
any one of these colleges, ie. those who 
have passed the equivalent examination 
held by' any other university not only in 
the. State but also elsewhere in’ India..... 
The fact that a candidate having lesser 
marks‘ might obtzin admission at the cost 
of another having higher marks from an- 
other university does not necessarily 
mean that a less- meritorious candidate 
gets advantage over a more meritorious 
one. As is well known, different univer- 
sities have different standards in the. exa-. 
minations held by them. A preference 
to one: attached to one university in its 
own institutions for post-graduate or 
technical-training is not uncommon...... 
«Further, the Government which bears 
the financial burden of running the Gov- 
ernment colleges is entitled to lay down 
criteria: for admission in its own colleges 
and to decide the sources from which ad- 
mission would be made, provided of 
course, such classification is not arbi- 
trary and has a rational basis and a rea- 
sonable- connection with the object of 


the rules.. So long as there is no discri- 
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mination within each of such sources, the 
validity of the rules laying down such 
sources cannot be successfully challeng- 
ed. (See Chitra Ghosh v. Union of India, 
(1970) 1 SCR 413 at p. 418: (AIR 1970 
SC 35 at pp. 38, 39)). In our view, the 
rules lay down a valid classification. 
Candidates passing through the qualify- 
ing examinations held by a University 
form a class by themselves as distin- 
guished from those passing through such 
examination from the other two univer- 
sities. Such a classification has a rea- 
sonable nexus with the -object of the 
rules, namely, to cater to the needs of 
candidates who would naturally look to 
their cwn university to advance their 
training in technical studies, such as me- 
dical studies. In our opinion, the rules 
cannot justly be attacked onthe ground 
ef hostile discrimination or as being 
otherwise in breach of Art. 14.” 


1.. We do not mean to lay down, as 
an inflexible dogma of universal - appli- 
cation, that under utterly different social 
and educational environs University-bas- 
ed grouping of candidates for specialised 
courses will, willy-nilly, be valid. But 
the basic identity’ of pertinent circum- 
stances bearing on the university-centred 
descrimen in Chanchala, (AIR 1971 SC 
1762), and here constitutionalize the 
scheme of selection adopted by Govern- 
ment grouping all eligibles from col- 
leges affiliated to each University as 
separate units. The High Courts per- 
spective in this regard is impeccable. 


22. It is an interesting sidelight that 
in Chanchala as much as 20% ‘of the 
total seats were thrown open to ‘out- 
siders’ i.e. ‘those who have passed the 
equivalent examination hald by any 
other University. not only in the State 
but also elsewhere in India. The under= 
lying unity of syllabus and broad agree- 
ment on evaluation are assumed in ‘this 
pool system, confined to 20% but open ‘to 
several universities. 


23. Having held in the earlier Full 
Bench case that University-wise cate- 
gorisation for seats allocation was good 
the High Court, in the impugned judg- 
ment, still struck down the new scheme 
as discriminatory. The vice was traced 
to a certain feature which went beyond 
mere university-wise allocation and made 
further modifications governed by the 
proportion of the number of students 


presented by the two universities for the 


pre-degree and B. Sc. examinations. 


t Ay, 
there’s the rub’, me 
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24. The Committee’s long range pro- 
posal of, uniformity between the two 
universities was unexceptionable and, if 


‘adopted, would end apprehensions of in- 


justice . stemming from dissimilarities 
flowing from divergent syllabi and exa- 
mination methodology. Indeed, Govern- 
ment has accepted it as the long-term 
solution and rightly. The relevant G. O. 
dated July 14, 1978, sums up the Com- 
mittee’s unification solution thus: 

“As a long term solution Government 
may move the Universities of Kerala and 
Calicut to unify the curriculum and 
courses of study for pre-degree course 
and form Inter University Board for the 
conduct of examination. When such a 
scheme is- established pre-degree will be 
the only qualifying examination for se- 
lection to all courses in the medical col- 
leges. The Committee has pointed out 
that: unification of the syllabus, course of 
study ‘and examination in the four disci- 
plines of B. Se., viz, Physics, Chemistry, 
Zoology. and Botany would be impossible 
and thus the reservation now given to 
graduate candidates for selection to Medi- 
cal ‘and Dental colleges will have to be 
abolished.” 

And the decision of Government is in 
these terms: 

“Government ......... have accepted the 
recommendation of the Committee to 
have unified curriculum and . course of 
study and common board for conduct of 
examinations for the Kerala and Calicut 
Universities. But Government consider 
that unification of syllabus and method 
of examination should be made also at 
degree level in respect of the 4 disciplin- 
es of Physics-Chemistry, Zoology and 
Botany and that the reservation now 
given to the graduates for admission to 
the’ Medical and Dental colleges should 
be: continued. The Universities concern- 
ed are being requested to take further 
action in the matter.” 


‘But the modus operandi for unification 


of syllabi and what not are incapable of 
instant execution by unilateral declara- 
tion, since it is the business of the Uni- 
versities. And Universities are self-con- 
sciously autonomous and often politicis- 
ed, with the result that the writ of Gov- 
ernment may not run’ there. Moreover, 
administrative slow-motion is the genius 
of governmental. and university process- 
es.: . Universities, with plural bodies, 
many voices and contradictory cerebra- 
tions, may meet and debate, appoint sub- 
committees and discuss their reports, 


await reactions of other. organs and hold’ 
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joint meetings . to 
issues in all their dimensions and. act 
«generally only after leisurely reflection. 
cademics cannot be hustled and often 
hasten slowly., Meanwhile, the year 
rolls on students stagnate and medical 
education grinds to a halt. 


25. These painful realities apparently 


“induced . the Government to fabricate in 


its secretariat foundry a transitory, stra- 
tegy for the current year. "4 

26. This short-run project - ka 
each University as a.unit which, as we 
have ,earlier explained, was good so--far 
as it went. But a dubious rider was add- 


, ed which invited the judicial Waterloo. 


That is the bone of contention and so we . 


excerpt the relevant portion: 

“After considering the proposal in all 
its aspects Government have decided that 
the seats available for MBBS course after 
deducting the seats for mandatory admis- 
sion may be distributed for the students 
of the two Universities in the ratio of the 
candidates registered for the pre-degree 
and B. Sc. course in the two Universities, 


taking the average of the number of can- 
didate registered for the pre-degree and 
B. Se. degree courses with eligibility for 
admission to Medical Colleges for the 








-last three years as the basis.” 


This operated as a cut back on the total 
‘Calicut’ seats as wholly available for 
the Calicut University students and, in- 
deed, as urged by counsel for the respon- 
dent, subtly subverted the. criterion of 
‘Malabar’ backwardness. 


27. The Calicut Medical College and 
the Calicut University were created as 
the purpose-oriented mechanisms for 
progressive elimination of educational 
backwardness in the territory. This ob- 
jective would be fulfilled if the entire 
number of seats of the Calicut Medical 


; College were exclusively made the en- 


£ 


, titlement for eligible students from, col- 
‘leges affiliated to that University. A 
- further slice knifed out of the cake would 
spell reversal of policy. 


` 28.. We agree with | the High. Court 
that the injection of the University- 
wise student-strength is drawing the red- 
herring across the trail — an irrelevance 
that invalidates the scheme. We carinot 
see the nexus between the ' registered 
student-strength, and “thé seats to be al- 
lotted. “The fewer the colleges ‘the fewer 
the pre-degree or degree students. And 
go, the linkage of the division of seats 
with the registered. 


” State ‘of Kerala v. Ey P. Mp nahahie. E. tye J. -) 
L F 
consider . ‘academic 


. students emerging | 


student-strength l 


E 

A. b R. 
would, make an irrational oad uo. ‘the 
University-wise , allocation. Such, a for- 


. mula would, be a punishment for, back- 


wardness, not a promotion of their,, ad- 
vancement. We. cannot uphold the, , dis- 
criminatory: „paring down based on un- 
reason. 

, 29-: Once this premise is reached; the 
calculus is. non-controversial. to 

30. The ‘three’ medical colleges: affi- 
liated,.to the Kerala University have a 
total strength of 345 students and- the 
only college affiliated to the Calicut Uni- 
versity has a student strength of 180. On 
these basic figures, the arithmatic work- 
ed out on the principles of deduction is 
beyond ‘controversy. 42 students form 
the reserved quota and have to be appor- 
tioned between the two universities in 
the ratio of their student-strength. Mak- 
ing available of seats for candidates from 
other universities is also common ground. 
Both sides agree that the net number of 
seats available to be filled up, if we pro- 
ceed solely on the principle of Univer- 
sity-wise allocation, will be 166 for the 
Calicut University students and 317 for 
the Kerala University students. The ad- 
missions, even on these agreed figures, 
will be subject to the die-hard rule of’ 
communal reservation. The further di- 
vision of seats in the ratio 60:40 as be- 
tween the graduates and pre-degree can- 
diates also has to be maintained. No 
question of complicating the numbers by 
any: further injection of the population 
ratio between Malabar and Travancore- 
Cochin arises bezause the new formula 
takes care of the backwardness of Mala- 
bar and there cannot be double benefits. 

31. Decoding the rules in simplex 
form, what we gət in arithmatical terms 
is that the Calicut University students 
who have now bzen allotted under the 
Government formula 136 seats will, be 
entitled to an extra 30 seats. 


32. If we rigidly direct ‘that’ these 
additional seats be assigned to the 
rom - the colleges 
under the Calicut, "University an equal 
number may have. to be expelled from 


. the students already admitted from out 
of. the Kerala University quota. 
i cohsequeñce becomes 


This 
` compulsive since 


the total , Strength sanctioned for the 


four’ medical, colléges, fixed by the two 


Universities and approved by the Medi- 
cal Council of India is 525 seats. 

33. Here comes the play of proces- 
sual realism in moulding the relief in 
the given milieu, The rule of law should 
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~ not pétrify life ` or be inflexibly mu_ish. 
It is tempered by expérience, ‘inellowved 
by principled compromise, informed’ by 
the anxiety to avoid ‘injustice and soft- 
“ens the blow within the marginal limits 


‘of legality. ‘That is the karuna of’ the 
law., 


: 34. Nor is law „unirhag ginative, espe- 
cially in the writ. jurisdiction where res- 
ponsible justice is the goal. The court 
cannot adopt a rigid attitude of negati- 
vity and, sit back affer striking down 


the helpless Government , caught ir a 
crisis to make-do as best as it may, or 
throwing the situation open to agitational 
chaos to finda solution by demonstra- 
tions in the streets and worse. We are, 
therefore, unable to stop with merely de- 
claring that the scheme of admission ac- 
cepted by Government “is ultra vires and 
granting the relief to the petitioner of 


admission to the medical college: The 
need for controlling its repercussions 
calls for judicial response. After al, 


law is not a brooding omnipresence in 
the sky but an operational art in so- 
ciety.” 


35. The, High Court’s ultimate direc- 
tion is: “We allow this writ petition and 
quash Exh. P2 G.O. to the extent to 
which it accepts alternative proposal of 
the committee referred to in Exh. P.1”. 
The Court also observes: "We think it 
will be unfair in the circumstances to 
deny effective relief to the writ peti- 
tioner... ” The relief claimed was ad- 
mission to the medical college. 


36. The upshot of the judgment, in 
terms of student impact, government po- 
licy. college admissions and potential for 
agitation, may be envisioned fcr. a 
while. We may alse take note of the 
‘gregarious trend of one writ petition be- 
ing followed by many when the griev- 
ance is common and the first case is in 
essence a test case and class action. 
What is granted to the petitioner has to 
be granted to others who follow her. In 
terms of numbers several candidates may 
have to be admitted into the mecical 
colleges. More than that is the cheotic 
consequence of the pro tempore prcject 
of the Government being struck down 
with no alternative methodology of se- 
lection. Governments have no magic 
remedies to tide over sudden crises. 
Their processes are notoriously slow and 


the temper of the student community is- 


notoriously inflammable. Thus the ne- 
gative stroke of voiding the G.O. and 


-State ‘of Kerala v. TÌ P.’Roshana"(K. Iyer J.) ` 


‘Keétala University students 


the scheme of Government, leaving & to .. jettisoned. 


“it right to force into the medical 
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granting relief to the petitioner is to 
throw ‘out a number of students already 
undergoing ` ‘their course ‘atid’ to" incite 
unwittingly student’ unrest’ of maghitude, 


„apart from leaving ‘the academic’ ‘algebra 


for adrnissions in‘a state’ ‘of vacuum. One 
thing is certain.’ If the syndrome’ of 
campus chaos is’ to be obviated; the court 
should come to the assistance of the 
already vad- 
mitted and undergoing their medical 
course who might otherwise have.to be 
We; ‘therefore, do not nE 
col- 
leges arly student who may be qualified 


‘for admission by virtue of our order at 


the expense’of another who has alteady 
been admitted and ‘is undergoing ‘the 
medical -cour'se. This means thdt:30 stu- 
dents from the colleges affiliated to-'the 
Calicut University will have.to be pro- 
vided for ab extra. But how to find ac- 
commodation for 30 more students? 


37. The Universities concerned have 
the power to increase the strength ad 
hoc when gripped by a crisis such as has 
occurred here. The Medical Council of 
India has an overall control in this field, 
being the statutory body created under 
the Indian Medical Council Act, 1956. 
Thus, the concurrence of the Calicut and 
the Kerala Universities and the Medical 
Council of India becomes necessary for 
working out effective reliefs in terms of 
adding to the strength on a temporary 
footing, with a sense of equity and an- 
xiety to do justice to the existing en- 
trants. : 

38. Unforunately, neither the Univer- 
sities concerned nor the students affected 
are parties. The presence of the Medi- 
cal Council of India also has to be secur- 
ed: Confronted by this situation, we di~- 
rected as a measure of emergency, issu- 
ance of notice to the two Universities and 
made them party to the record. A similar 
step was taken in the case of the Medi- 
cal Council of India. At short notice, 
all the three parties entered appearance. 
Although Shri A. S, Nambiar, appearing 
for the University, expressed inability to 
consent to any course of addition of 


strength, he agreed that the concerned 
academic bodies were likely to meet 
shortly and the Universities themselves 


would abide by any directions this Court 
issued in the interests of justice. The 
learned Advocate Genera] had earlier 
represented that the Universities were 
likely to agree to a temporary addition 
of strength, provided the Medical Coun- 
cil of India would also approve of the 
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‘Course. We need hardly say that the desirable in the Third World. remedial 
writ of this ‘Court binds. the parties on jurisprudence, .transforms the -court’s 
record and all the three bodies are. be- power into affirmative structuring. of 
fore ‘us and must abide by the direc- redress so. as to make it personally 


tions. we issue necessitated by the exi- 
gency of the situation andthe need: to do 
justice. 


39. After. all, the Court system be- 
longs to the people and must. promote 
constructive justice; and. all institutions, 
including the Governments and Univer- 
sities, likewise belong to the people. 
This commitment ‘is the whetstone for 
doing justice in the wider context of so- 
cial good. The Universities, as we ga- 
ther from counsel representing all the 
parties, may not find it difficult to ac- 
commodate 30 students more, apportioned 


among the four medical colleges. of the . 


State. This addition is.compelled by the 
critical condition set out above. This 
need will not survive this academic year 
and, in that sense, no long term trauma 
for academic standards will be inflicted 
by each of the colleges accommodating a 
few more students for their courses this 
year. After all, not much time has pass- 
ed since the teaching session began. 
Compared to their existing strength, the 
additions are negligible. The Medical 
Council of India, through -the learned 
_ Additional Solicitor General, has ek- 
pressed that it has no objection to this 
proposal for a miniscule addition confin- 
ed to this academic year. We see no 
ground for either University to plead in- 
_ ability to help the cause of justice. The 
insistence on standards, measured by 
marks, is not being relaxed, so much 
so the quality of the admission of the 
additional students does not suffer. A 
marginal strain in the matter of teach- 
ing and perhaps extra burden in regard 
to the practicals may have to be endur- 
ed. We are, therefore, sure that the Uni- 
versities, the colleges concerned, the 
teaching community and the alumni 
themselves will appreciate the goal .and 

co-operate in the success of the direction 
we make. 

40. Had we left.the judgment of the 
High Court in the conventional form of 
merely quashing the formula. of admis- 
sion the remedy would have aggravated: 





the malady—confusion, agitation, para- 
lysis. The root of the grievance and 
the. fruit of the writ are not ..individual 


but collective and while the ‘adversary 
system’ makes the: judge: a mere umpire, 
traditionally speaking,.. the community 

orientation of the judicial function, so 


meaningful and sccially relevant. Frus- 
tration. of invalidity is part of the. judi- 
cial duty; fulfilment of legality is com- 
plementary. .This. principle of. affirma- 
tive action is within our jurisdiction un- 
der. Art. 136 and Art. 32 and we: think 
the present cases deserve its exercise. 

41. We direct the State Goverment 
to admit 30 more willing students who 
are qualified under the rules ; and: who 
are students from the colleges affiliated 
tothe Calicut University—in ‘order of the 
marks secured. They will be’ distribut- 
2d bythe Selection Committee among 
the four: medical colleges of Government 
in an:equitable way and their ‘decision 
will be final. The ‘Kerala and the :Cali- 
zut Universities will be bound to ex- 
pand the strength of .the “medical - col- 
leges concerned for this year in obedi- 
ence to this direction of the Court and 
she respective bodies under the Univer- 
sities will act accordingly. 

42. The selecticn of these 30 students 
will not be confined to those who have 
moved this Court or the High Court by 
way of writ proceedings or appeal. The. 
measure is acacemic excellence, not 
litigative persistence. It will be thrown 


open to the first £0,.strictly according to 


merit measured by marks secured. The 
apportionment as between graduates and 
Dre-degree students and the application 
of the communal reservation will apply 
to these 30 to be selected. The Selection 
Committee’ will make its decision on’ or 
before the 31st Jan., 1979. ‘The Univer- 
sities’ concerned 'will convey their ap- 
proval to the Governmenè for the ne- 
cessary .addition to the student strength 
in obedience to the’ direction of this 
Court on or before the 27th Jan., 1979. 

43. We direct the State Government, 
for the coming academic year 1979-80, 
to allot 166 seats for the students from 
the colleges affiliated to tke Calicut Uni- 
versity and 317 seats to the students 
zrom the colleges affiliated to the Kerala 
University, the formula regarding every 
other aspect being as indicated in this 
rudgment such as for the mandatory ad- 
missions, the apportionment between 
pre-degree students and the degree-hol- 
ders and other reservations. 

44. Another imperative step we cast 
on the two- Universities, which are par- 
ties before us, and are, therefore; bound 


1979. 


by this order -deserves to be clearly ex- 
pressed.-: Having regard to the: utter 
confusion: in-medical .studies that .. may 
be preduced by. keeping the -unification 
of syllabi and methodology. of examina- 
tions in a flux we think it absolutely 
essential to fix a time target for the Uni- 
versity bodies to act. Govt. will issue 
necessary directions to its representatives 
on: these bodies to accelerate the pace. 
We expect both the Universities to im- 
plement the proposal. made by the Com- 


mittee and accepted by the.Government - 


regarding the uniform curricula and com- 


mon examination system and allied mat- ` 


ters in such manner that -there will be 
no. inequality. as . between students 
emerging from one University and the 
other within the State. This. process 
shall be completed on. or before Bist. ae 
-1979. 


45. ‘We -are aware that these various 
directions and orders call for high pre- 
ssure activisation. Perhaps, we May em- 
-phasise the need for guarding. against the 
slow march of bureaucratic movement 
embodied in Lord -Curzon’s lament res- 
pecting the administration of his time, a 
state of affairs wholly opposed to the’ dy- 
namic fulfilment of the imperatives cast 
by the Constitution upon the nation and 
its institutions. Said Lord Curzon ina 
despatch to the Secretary of State: 

‘Your despatch of August 5th arrived. 
It goes to Foreign- Department. There- 
upon Clerk No. 1 paraphrases and com- 
ments upon it over 41 folio pages of print 
of his own composition, dealing solely 


with the Khyber suggestions in it. Then: 


comes Clerk No. 2 with 31 more. pages 
upon Clerk No. 1. Then we get to. the 
region of Asst. Secretaries, Dy. Secretar- 
ies and Secretaries. All these gentlemen 
state their worthless views at equal 
length.. Finally we get to the-top of the 
scale and we find the Viceroy and’ Mili- 
tary Member, with-a proper regard for 
their dignity, expanding themselves over 
a proportionate space of print. Then 
these papers wander about from Depart- 
ment to Department and amid the vari- 
ous Members of Council. I am grappling 


with this vile system in my own depart- ` 


_ ment, but it has seatéd itself like the Old 


Man of the Sea upon the shoulders of the - 


Indian Government and every man ac- 
cepts, while deploring the burden.” 1 

Hopefully, we part ‘with this case with 
the thought that’ there will be no occa- 


L Culled from David Dike. -—- Curzon in 
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sion for any party to move. for extension 
of time or to prove that the curse Lord 
Curzon spelt out still haunts the wheels 
of administration. The .appeal is allow- 
ed; so also the writ petition — in the 
manner and to the extent we have di- 
rected, - The-parties will bear their costs. 
The decisional guidelines herein’ given 
will, we dare say, so. help dispose of the 
many Writ Petitions pending in the High 
Court. The journey to the Supreme 
Court is not always necessitous for final 
justice. 
ORDER 

46. While there is agreement that’ 
thirty seats more have to be added as has 
been indicated in the judgment making ` 
the total number of seats allocable to the 
students of the Calicut University to 166, 
there is some dispute regarding the num- 
ber of seats available for the students be- 
longing to the Kerala University. We 
have mentioned in the judgment that it 
is 3:7. It is'open to the State Govern- 
ment or to the concerned Universities to 
bring it to the notice of the court in case 
there is any clarification necessary. 


Orders accordingly. 
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AND A. D. KOSHAL, JJ.** 
‘Kamalapati Trivedi, Appellant v. The 
State of. West Bengal, Respondent. 
- Criminal Appeal No. 45 of 1972, 

13- 12-1978. 

Criminal P.' C. (5 of 1898), Ss. 195 (1) 
(b); 173; 169; 190 and 6 — Expression 
“in relation to any proceeding” in Sec- 
tion 195 (1) (b), meaning of — Offence 
under S. 211, I. P.C, when committed 
in relation to a proceeding in Court  — 
Magistrate releasing accused on bail and 
ultimately discharging him on submis- 
sion of final report by police that the 
complaint made to it was false, whether 
acts judicially and therefore a “Court” 
— Taking of cognizance of offence by a 


*(Criminal Revn. No. 1006 of 1970, . D/- 
_ 18-8-1971 (Cal)). i 

**#(Note :— In this case, the Judges . of 
the Supreme Court differ in their views. 
The majority view is taken by Jaswant 
Singh and A. D. Koshal, JJ. and the 
minority by P. S. Kailasam d. —Ed.) 
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“arrest of the accused all of whom 


“Sg Se. 


` Magistrate ‘under S. 190, whether a 
' condition precedent for him to be re- 
‘garded as a “Court”. Cri. Rev. No. 1006 
‘of 1970, D/=' 18-8-1971 (Cal), Reversed; 
ATE: 1934 Mad 175; AIR 1917 Cal 593; 


, AIR ‘1921 Pat 302 and AIR 1348 Lah 184 


“| (FB), Overruled. (Penal Code (1860), Sec- 
“tion 211):. E A 

a Per’ majority = Kailasam, J. contra :-— 
‘A complaint was :' registered by: one T 
against P and others at the police 'sta- 
tion for! certain offences ` under Penal 
Code.: Warrants were issued ' for -the 
- sur- 
-rendered on 6-5-1970 before the Court 
of Sub-Divisional Judicial Magistrate 
who:'was the Magistrate ‘having’ jurisdic- 
‘tion and who passed an order releasing 
them on bail. .The police ' held an~ in- 
vestigation culminating in à report which 
was submitted to the SDJM under S. 173. 
The contents of the report made out the 
complaint to be false and included a 
prayer that the accused “may be released 
from the charge.” On the 31st of July, 
1970 the SDJM, agreeing with the re- 
port, passed an order discharging the 
accused. Thereafter P filed a complaint 
before the SDJM accusing T of the com- 
mission of offences under Ss. 211 and 182 
of the Penal Code by reason of the latter 
having lodged with the. police the false 
complaint. T appeared in the Court of 
the SDJM in response to a summons 
issued by the latter only in respect of 
an offence under S. 211 af the Penal 
‘Code and was allowed a fortnight to 
furnish security while the case itself 


was adjourned. T. presented a petition 
to the High Court at Calcutta praying 
that the proceedings pending against 


him before the SDJM be quashed in- 
asmuch as the latter was de>arred from 
taking cognizance of the. offence under 
, Section 211.in the absence of a com- 
„òlaint. in writing. of the SDJM himself 
“In. view of.the provisions of clause (b) 
ofS. 195 (1), Cr. P.. C.. 
‘Held: that the complaint against T was 
in ‘respect of an. offence alleged to have 
been committed in relation to a pro- 
ceeding in Court and that in taking 
cognizance of it the SDJM acted in con- 
travention of the bar contained in Cl. (b) 
of S. 195 (1), as there was ro complaint 
in writing either of the SDIM or of a 
superior Court. Cri. Rev. No. 1006 of 
1970, D/- 18-8-1971 (Cal), Reversed.. 
{Para 39) 


As ‘the order caoine P on bail and 
the’ one ultimately discharging him of 


Kamalapati v. State of W. B.o Yo |! 


, ‘Courts: by the 
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ALR. 
the offence compiained ‘of - ainotnt’ ' to 
‘proceedings ‘before a Court, both’ the 


orders ‘restlted directly from the infor- 
mation lodged’ by T with: the police 
against P and in, this situation: ‘there is 
no getting‘ out 62 the! conclusion’. that 
the offence under’ S. 211, LP.C. must be 
regarded as one committed in relation 
to those proceedings. is requirement 
of Cl. (b) of S. 195 (1) is also ‘therefore 
fully satisfied, ` Veo (Para 38) 


Magistrates are specifically labelled as > 
statutory provisions of 
Section. 6 and therefore have tò he’ ré- 
garded as such. It is no doubt true. that 
the Code assigns to a Magistrate vari- 
ous functions which do not fall, within 
the sphere of judicial duties and are, on 
the other hand, functions of an execu- 
tive nature such as the’ exercise’ of 
supervisory jurisdiction in relation to in- 
vestigation carried out by the police: or 
work done on the . administrative | side; 
and it may plausibly be argued that . in 
the discharge of such functions a Magis- 
trate does not acz as a Court. But then 
a Magistrate cannot but be regarded as 
a Court when he acts judicially. While ` 
deciding the question of bail, therefore, 
a Magistrate must he held to be acting 
as a Court and rot in any other capa- 
city, irrespective of the stage which the 
case has reached by ther, that is, whe- 
ther it is still under investigation by the 
police or has progressed to the stage of 
an inquiry or trial, by the Magistrate. 
The taking of a cognizance of any. of- 
fence by a Magistrate under Sec. 190 is 
not a condition precedent for him.to be 
regarded as a Court. (Para 29) 


An order of bail’ passed by’ a’ Magis- 
trate also decides the rights of the State 
and the accused and is ‘made by’ the 
Magistrate after the application of. his 
mind and therefore in the discharge of 
his judicial duties, which factor consti- 
tutes it an act of a Court, (Para 33) 


Further in the case of an order pass- 
ed by a Magistrace under sub-see. (3) of 
S. 173 in agreement with the police. re- 

port does not call for any hearing or 
the production of any evidence on, the 
part of the accused, as it goes, in his 
favour. If the Magistrate, on the other 
hand, disagrees with the report submit- 


ted by the police and takes cognizance 
of the offence, the accused comes. into 
the picture and thereafter shall. have 


the right to be heard and to adduce evi- 
dence in support of his innocence. 
Viewed in this: context, all orders. passed 
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judicially (such 
as orders of bail and those passed under 


. Bub-sec.. (3) of S. 173 of the. Code. dis- 


charging an accused or orders taking 
‚cognizance: of the offence .complained: of) 
are. parts of an ..integral. whole which 
may end with, a definitive judgment 


_ after an inquiry, or.a trial, or earlier ac- 
of the situa- . 


cording to,:the exigencies. 
tion. obtaining at a particular stage, and 


which involves, if need be, the adducing e. 


of evidence and the decision, .of the 
Magistrate on an appreciation . thereof. 
They cannot be viewed in isolation and 
given a character different from the en- 
tire judicial process of which they are 
intended to form a part. AIR 1934 Mad 
175; AIR 1917 Cal 593; AIR 1921 Pat 302 
and AIR 1948 Lah. 184 (FB) Overruled; 
AIR 1941 Bom 294; AIR 1952 Sau. 67 
and (1963) 2 Cri LJ 64 (All), Approved, 
(Case law discussed). (Para 34) 

Anno: AIR Comm: Cr. P. C. (6th 
Edn.), S. 195, N. 8, 9, 17; S. 173, N-11; 
S. 190, N. 3,4,14; S. 6, N. 1. 
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KAILASAM, J: (Minority view):—’ This 
appeal is filed by special leave’ by 'Kam- 
lapati, Trivedi against the judgment of 
the Caleutta High urt in cain 
Revision No. 1006 of 1970 by which ' 
refused to quash ‘the' ‘proceedings w 
were taken cognizance of by the Mágis- 
trate, on a complaint given by one 
Satya Narayan Pathak. 


2. Satya Narayan Pathak is the Se- 
cretary of Bharatiya Primary School in 
Howrah. The appellant before us, 
Kamlapati Trivedi, was a Head Teacher 
of the Bharatiya Primary School. On 
18th April, 1970 Satya Narayan Pathak 
served a Notice on the appellant calling 
upon him to show cause why he should 
not be found guilty of negligence of 
duty. On receipt of the Notice, the ap- 
pellant attempted to remove certain re- 
cords from the school but he was pre- 
vented. On the same day, that is, on 
18th April, 1970 the appellant complain- 
ed in writing to the Officer In-charge of 
Bally Police Station, Howrah at 21.40 
hours that Satya Narayan Pathak and 
others criminally trespassed, assaulted 
and abused him in filthy language and 
committed theft of. money and valuable 
documents of the school. The Police 
treating the complaint of the appellant 
as First Information Report took cog- 
nizance of an offence under Sections 147 
448 and 379, I.P.C. and registered it. A 
warrant of arrest was issued against 
Satya Narayan Pathak and others. Satya 
Narayan Pathak attended the Court on 
21-5-1970 .and 21-7-1970 the dates fixed 
for submission of the Police report. The 
Police Officer who investigated the case 
on finding no evidence against Satya 
Narayan Pathak and others, named as 
accused, submitted a final report and 
the Magistrate agreeing with the report 
discharged all the accused. 

3. As Satya Narayan Pathak felt that 
the appellant instituted criminal pro- 
ceedings with intent to cause injury to 
him and others, for offences under Sec- 
tions 147, 448 and 379 knowing that 
there was no just or lawful ground and 
had caused pecuniary loss and agony to 
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him, he preferred a complaint against 
the appellant for offences under Ss. 211 
and 182 of the I.P.C. on 20th October, 
1970. The learned Magistrate took cog- 
nizance of the case and ‘summoned’ the 
appellant under Section 211 of the In- 
dian Penal Code, fixing 10th December, 
1970 for appearance of the appellant. On 
16th. November, 1970 the appellant ap- 
peared in court and was released on bail. 
The appellant moved the High Court of 
Calcutta for quashing the proceeding by 


. the .Magistrate on the ground that the 
cognizance taken’ by the Magistrate was 


bad and without jurisdiction for non- 
compliance of the provisions of Sec. 195 
(1). (b) of Criminal Procedure Code. The 
learned Judge refused to quash the pro- 
ceedings and discharge the accused, by 
judgment dated -18th Aug., 1971. Against 
the order of the single Judge of the 


High Court, the present appeal to - this. 


Court has been filed. 

4. The main ground of attack in this 
appeal is that the High Court failed to 
appreciate the meaning of the words 
“in relation to any proceedings in any 
court” in Section 195 (1) (b) of the 
Code of Criminal Procedure. It is sub- 
mitted that when a final report was 
submitted by the Police under S. 173 of 
Criminal. Procedure Code and the Ma- 
gistrate passed an order it would be a 
judicial order and the bar. under Sec- 
tion 195 (1) (b) would b2 attracted. 

- 5. The question that arises for consi- 
deration is whether on the facts of the 
case the bar against taking cognizance 


` in S. 195 (1) (b) is attracted. Sec, 195 (1) 


(b) so far as it is relevant for the pur- 

pose of this case may be extracted : 
“195 (1) No court shall take cognizs 

ance , 


(a) siiis desensees 

(b) of any offence punishable under 
any of the ‘following sections of ‘the 
same Code, namely, Ss. 193, 194, 196, 


195, 199, 200, 205, 206, 207,- 208, 209, 
210, 211 and 228, when such - offence is 
alleged to have been committed in, or 
in relation to, any proceeding in’ ‘any 
Court, except on the complaint in writ- 
ing of such Court or of some other 


Court to which such Court is subordi- 
nate; or | 
(c) aetedverwevecroeve 


(2) In Clauses (b) and (ce) of sub-set- 
tion (1), the term. “Court” (includes) 
Civil, Revenue. or Criminal Court, but 
does not include a Registrar or Sub- 


_ Registrar under the Indian. Registration 
Act, 1877. f ; - 
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6. While Section 190 of the Criminal 
Procedure Code enumerates the condi- 
tions requisite for initiation of proceed- 
ings, S. 195 bars taking cognizance of 
certain offences except on complaint by 
authorities specified in the Section. Sec- 
tion 195 (1) (a) requires that the com- 
plaint should be by. a-public servant if 
the offences complained of are under 
Ss, 172 to 188 of the Indian Penal Code. 
Sub-sec. (1) (b) refers to offences under 
Ss. 193, 194, 195, 196,199, 200, 205, ,206, 
207, 208, 209, 210, 211 and 228 and : re- 
quires the complaint in writing of the 
Court before whom the offence is alleg- 
ed'to have been committed in or in re- 
lation to any proceeding in any Court. 
Sub-sec. (c) relates to offences -under 
Ss. 463, 471, 475 or 476 when the offence 
is committed by a party to any proceed- 


-ing in any Court in respect of a docu- 


ment produced or given in evidence, in 
such proceeding a complaint in writing 
by the court is required. Secs. 172, to 
190 of the Indian Penal Code’ deal with 
offences constituting contempt of lawful 
authority of public servants. The bar to 


- taking cognizance of offences under Sec- 


tions 172 to 188 except on a complaint 
by the public servant is laid down in 
S. 195 (1) (a) of the Code of Criminal 
Procedure. Chapter XI, of -the Indian 
Penal Code relates to false evidence and 
offences against public justice. In cases 
of offence such as under Ss. 463, 471, 
475 or 476 alleged to have been, com-- 
mitted by a party in a proceeding in 
any court in respect of a’ document’ pro- 
duced or given in evidence in such pro- 
ceeding, the complaint in writing’ of 
such court is required. The policy be- 
hind the bar for institution of criminal 
proceedings by a private party is that 
when offences are committed against 
lawful authority ar. false evidence given 
or offence committed against public jus- 
tice, it should be the concerned autho- 
rity that should prefer a company and 
no one else. ; 


7. In this appeal we are -aoneerned 
with the question whether the offence 
under §,.211, I. P.C. is “committed in or 
in relation to any proceeding in any 
court”. Before I deal with the ques- 
tion whether the offence is committed in 
or. in relation to any proceeding in ‘any 
court, I have to determine the meaning - 
of the word ‘cour! for the purpose: of 
this Section. Sub-sec. (2) to Section 195 
states that:in Cls. (b) and (c) of sub-sec- 
tion (1), the term “Court? includes a 
Civil, Revenue or -Criminal Court, . but 
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does not include a Registrar or Sub- 
Registrar under the Indian Registration 
Act, 1877. It may be noted that the 
word ‘includes’ was introduced by an 
amendment to sub-clause by Act 18 of 
1923 instead of the word “means”. In 
the Criminal Procedure Code (1974) the 
word ‘means’ hes been introduced in the 
place of ‘includes’, To some extent the 
use of the word ‘includes’ may w-den 
the scope of- the ‘definition. In Hals- 
bury’s Laws of England, -third edition, 
Volume: 9 at pege 342, the meaning of 
Court is given. At page 343 it is steted: 
“many bodies are not courts, althcugh 
they have to decide questions, and in 
so doing have fo act judicially in the 
sense that the proceedings must be eon- 
ducted with fairness and impartiality.” 

Lord Sankey in Shell Co. of Australia 
Ltd. v. Federal Commr. of Taxation, 
1931 AC 275 at pp. 296,° 297 (PC) has 
enumerated some negative’ propositions 
as to when a Tribunal is not a ccurt. 
The learned Judge observed “The auzho- 
rities are clear to show that there are 
Tribunals with many of the trappings of 
a court which nevertheless are not 
courts in the strict sense of exercising 
judicial power”. In enumerating the 
propositions Lord Sankey observed : 


“In that connection it may be useful 
to enumerate scme negative proposit.ons 
on this subject : (1) A tribunal is not 
necessarily a Court in this strict sense 
because it gives a final decision. (2) Nor 
because it hears witnesses on oath. (3) 
Nor because two or moze contending 
parties appear before it between wom 
it has to decide. (4) Nor because it gives 
decisions which affect’ the rights of .sub- 
jects. (5) Nor because there is an appeal 
to a Court. (6) Nor, because it is a kody 
to which a matzer is referred by an- 
other body.” 


8. In enumerating the negative >ro- 
positions the learned Judge relied on the 
decision in Rex v. Electricity Commrs., 
(1924)'1 KB 171. 

9. in Virinder Kumar Satyawadi v. 
State of Punjab, (1955) 2 SCR 1003: 
(AIR 1956 SC 153); Venkatarama Ayyar, 
J. speaking for this Court quoted with 
approval the decision in- Shell Co, of 
Austrelia (1931 AC 275) (supra) and ob- 
served that tne distinction between 
Courts and tribunals exercising qvasi- 
judicial functions is well establised, 
though whether an authority constitut- 
ed by a particular enactment falls with- 
in one category or the other may, on 
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the provisions of that enaċtment, be 
open to argument. After referring to 
the various decisions, the learned Judge 
observed “it may be stated broadly that 
what distinguishes a Court from a 
quasi-judicial tribunal is that it is charg- 
ed with a duty to decide disputes in a 
judicial manner and declare the rights 
of parties in a definitive judgment. To 
decide in a judicial manner involves 
that the parties are entitled as a mat- 
ter of right to be heard in support of 
their claim and to adduce evidence in 
proof of it. It also imparts an obliga- 
tion on the part of the authority to de- 
cide the matter on a consideration of. 
the evidence adduced and in accordance 
with law. 

. 10. This view was Rcootted ‘by the 
Supreme Court in Smt. Ujjam Bai v. 
State of U, P., (1963) 1 SCR 778: (AIR 
1962 SC 1621) where Justice Hidayatullah 
observed that though the taxing: autho- 
Tities follow a pattern of action which 
is considered judicial, they are not con- 
verted into courts of civil judicature 
and they still remain instrumentalities 
of the State and are within the defini- 
tion of the State. 


11. The answer to the question as to 
what is ‘court’ in the Criminal Proce- 
dure Code is not free from difficulty for 
in many places the word Magistrate as 
well as court is used in identical situa- 
tions. Section 6 of the Criminal Proce- 
dure Code states that besides the High 
Courts and the Courts constituted un- 
der any law other than this Code for 
the time being in force there should be 
five classes of Criminal Courts in India, 
namely: (i) Courts of Session; (ii) -Presi- 
dency Magistrate, (iii) Magistrates of the 
first class (iv) Magistrates of the second 
class, (v) Magistrates of the third class. 
Criminal ‘courts according to this sec- 
tion therefore, consist of courts specified 
besides the High Court and courts that 
are constituted under any other law 
other than Criminal Procedure Code. 
The Code of Criminal Procedure pro- 


‘vides not merely judicial enquiry 
into or trial of alleged offences but 
also for prior investigation thereof. 


Section 5 of the Code provides that all 
offences under Indian Penal Code shall 
be investigated, inquired into and tried 
and otherwise dealt with in accordance 
with the provisions hereinafter contain- 
ed. For the purposes of investigation 
offences: are divided into two categories, 
‘cognizable’ and non-cognizable, When 
information of the commission of a cog- 
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nizable ae is received ‘or -such com- 
mission is šuspected, the appropriate po- 
lice ‘officer has: the authority to enter on 
investigation: ‘In ' case ġf non-cognizable' 
offence the officer shall not . investigate 


without the ordet iof'a competent Ma- :' 


gistrate. «According: to - scheme of the 


Code investigation is) preliminary to a: 


case (being put up for trial for a cogniz- 
able offence. Investigation starts on an 


information relating ta commission of an: 


offence given to an officer in-charge of! 
Police: Station and! recorded under Sec- 
tion 154 of the iCode. Investigation con- 
sists :generally iof ‘various steps, . name- 
ly -proceeding ‘to the spot, ascertainment. 
of facts and circumstances of the case, 


discovery and arrest of suspected offender, 


collection of evidence: relating to the 
commission of the offence which may 
consist „of examination of various per- 
sons including .the accused, and the re- 
duction ofi.the statement into writing 
such as places and seizure of things and 
formation of opinion as.to whether on 
material. collected there is a case to 


place the accused before the - Magistrate . 


for trial and filing of the charge-sheet 
under |S. 173 of the Criminal Procedure, 
Code.. After the investigation is com- 


pleted and a charge-sheet is filed under 


S. 173 of the Criminal: Procedure Code 
the question of taking cognizance: arises. 
Section 190 of the Criminal: Frocedure 
Code lays down conditions necessary for 
initiation of proceedings It provides 
for that ‘any Presidency Magistrate, Dis- 


trict Magistrate or Sub-Divisional Ma- - 


gistrate or any other Magistrate spe- 
cially empowered in this behalf may. 
take cognizance of any offence 

(a) upon receiving a complaint of 
facts which constitute such offence; 

(b) upon a report in writing of ` such 
facts made by any police officer; and , 

(c) upon information received from 
any person other than, a police-officer or 
upon his own knowledge or suspicion, 
that such offence has been committed. 

12. One mode of taking cognizance 
by the Magistrate is upon a report in 
writing of such facts made by any po- 
lice officer. This stage is reached. when 
the police officer submits a report under 
8.173. When the Police Officer upon 
investigation forms an opinion that 
there is sufficient evidence or reason- 
able: ground he shall forward the case to 
the Magistrate empowered to take cog- 
nizance of the offence upon a Police re- 
port. Under S, 190 of the Criminal 
Procedure Code, if the Magistrate to 
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Officer, agrees with the opinion of the 
police officer,>he proceeds ‘to take cog- 
nizance, and issues" process under Sec- 
tion 204. The judicial opinion is unani- 
mous that when once Magistrate tak- 
ang cognizancé of an offence ‘finds that 
there’ is sufficient ground for proceeding 
and iissues summons or a warrant as the 
case may be;the takes ‘cognizance, 
the trial begins, and further proceedings 


will be undoubtedly before a orininal 
court, Eo aKo Ji 
13." In Jamuna ‘Singh v. ‘Bhiadai Sah, ` 


1964) 5 SCR, 37: (AIR 1964°SC 1541),. 


Das Gupta, J. obsérved “The Code does’ 


not contain dny definition of the . words | 


‘institution of a case’. It is ‘clear, how- 
ever, and indeed not disputed, f 
case can be said co be instituted in a 
court only when the court takes cog- 
nizance of the offence alleged therein”, 

When once this stage is reached the re- 
quirement’ of Section 211 of the ‘Indian 
Penal Code “institutes or causes to be 
instituted any criminal proceeding” is. 
satisfied. 
L. P.C. refers to falsely’ charging a per- 


son with having committed ap offence., 
another, of a. 


A person falsely _ charging 
cognizable’ offence before a police officer, 
will come within the mischief of the, s se- 
cond part of the Section., 


14. The crucial question that arises 
in this case is whether it can be said 
that when a person falsely charges an- 
other person of a cognizable offence be- 
fore a Police Officer and when the Po- 
lice Officer upon’ investigation finds that 
there is no sufficient ‘evidence or reason- 
able ground for suspicion to justify the 
forwarding of the accused to the Magis- 
trate under S. 16 and the Magistrate 
agrees with him, an offence under 
S. 211 is committed in or in relation ta 
‘any proceeding in any court’. It is set- 
fled law that when a Magistrate ap- 
plies his mind under Chap. XVI that is 
on complaints, he must be held to’ have 
taken cognizance of the offence men- 
tioned in the complaint but when he 
applies his mind not for such purpose 
but for purpose of ordering investigation 
under S. 156 (3) ot issues a.search war- 
rant for the purpose of investigation, he 
cannot be said to have taken: cognizance 
of any offence vide R. R. Chari v, State 
of U. P., 1951-SCR 312: (AIR 1951 SC 
207) and in Gopal Das v. State of Assam 
AIR 1961 SC 986. When the Magistrate 
receives a report under Section 169 of 


that a` 


` and 
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the Criminal Procedure Code that there 
is not sufficient evidence or reasonable 
grouné for suspicion and agrees with it, , 
he may be doing | so in exercise of his 


judicial function but, the question , is . 


whether he is “acting as a court. 

15. In Abhinandan dha v. Diresh 
Mishra (1967) 3 SCR,..668: (AIR. 1968 
SC: 417) this Court has. pointed out the 
difference between the report by the, 
police filed under, S. 170 of the Crimnal 
Procedure Code which is referred tọ as 
a charge-sheet and a report sent urder 
S. 169 which, is termed, variously in dif- 
ferent States as either . ‘referred charge’, 
‘final report’ or summary. This ccurt 
observed that when the police subnit- 
ted a report that no, case has been made, 
out for sending up accused for trial it 
is not open to the Magistrate to direct 
the police officer to file a charge-shzet. 
In such circumstances the Magistrate is 
not powerless as it is open to. him to 
take cognizance of an offence on the 
report submitted by the Police under 
S. 190 (1) (c) of the Criminal Procedure 
Code. Dealing with the position of the, 
Magistrate when a report is submitted . 
_ by -the police that no case is made vut 
for sending a case for trial the ccurt 
observed that it is open to the Mazis- 
trate to agree with the report and chose 
the proceedings. Equally it will ke 
open to the Magistrate if he takes a dif- 
ferent view to give directions to the pc- 
lice under S. 162 (1) to make further in- 
vestigations. ` After receiving a report 
from the police on further investigation 
if the Magistrate forms an opinion on 
the fact that it constitutes an offence he 
‘may take cognizance of an offence m- 
der S. 190 (1) (c) notwithstanding the 
opinion of the police expressed in final 
report. .This court held in conclusion 
that there is no ‘power expressly or im- 


Pliedly conferred on -the Magistrate am ` 


der the Code to call upon the police to 
submit a charge-sheet when they hav2 
sent a report under S. 169:of the Cede 
that there is no case made out for send- 
ing the case for trial. The same view 
is expressed in the decision in Karla 
Prasad Singh v. Hari Nath Singh, (1967) 
3 SCR 828 : (AIR 1968 SC 19). In R. N. 
Chatterji v. Havilder Kuer Singh, (1970) 
3 SCR 716; A. N. Ray, J. as he then was, 
followed the decision in Abhinandan cha 
v! Dinesh Mishra (supra) and held taat 
the provisions of the Criminal Proce- 
dure Code ‘do not empower ‘the Magis- 
trate to direct the police. officer „to sub- 
mit a charge-sheet but if he is of, -he 
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opinion that the report submitted by. the .. 
police requires further investigation, the , 
Magistrate may order investigation, un-, 
der S. 163 of the | Criminal Procedure |; 
Code. It was held that’ directing fur- 
ther enquiry is entirely different from. 
asking police to, submit , a charge-sheet. , 
The only course’ open for the Magistrate ` 
if he is not satisfied, with the police re-. 
port under S. 169 is to take cognizance, 
of an offence under S. 190 (1) (c) of the 
Criminal Procedure Code, It may be 
noted that in M. L. Sethi v. R. P. Ka- ; 
pur, (1967) .1 SCR, 520 ,: (AIR 1967 , SC, 
528), it was held that if the Magistrate 
disagrees with the opinion of the police . 
he may proceed to take cognizance on 
the facts stated in the police report un- 
der S. 190 (1) (b). a L 


(Kailasam,.J.): 


16. It is clear that when’ a Magis- `. ; 
trate applies his mind to the contents of 
a complaint before him for the purpose, 
of proceeding under, S. 200 and the other 
provisions , of the Code following it, he 
is taking cognizance’ of an offence . as 


‘held by five Judges Bench, decision of. 


this Court in Mowu v. The Superinten-, 
dent, Special Jail, Nowgong,. Assam, 
(1971) 3 SCC 936. The position regard- 
ing the case in which Magistrate ac- `' 
cepts a report under |S: 169 Criminal © 
Procedure Code is different. On an’ 
analysis of the various sections, it ap- 
pears that a report under S, 169 of the 
Cr.P.C. and the, Magistrate agreeing 
with it, -are proceedings under Ch. XIV. 
which relates to information to the po- 
lice and their power to investigate. The 
Chapter provides for supervision by the 
Magistrates of the investigation by the 
police. It has been laid down that Ma- 
gistrate has no option except to agree 
with the report of the Police. Officer un- 
less he proceeds to take cognizance of 
the offence under S. 190. (1) (c). Though 
the Magistrate in deciding whether to 
accept the report or not may be exer- 
cising his judicial mind, it cannot .. be 
said that he‘is acting as a court. The 
Magistrate acting at this stage cannnot. 
be said to fulfil the: positive require; , 
ments enumerated by Venkatarama; 
Ayyar, J. in Virinder Kumar Satyawadi | 
v. State of Punjab (AIR 1956 SC 153) 
(supra), To be classified as court it: 
must be charged with a duty to decide 
disputes in’ a judicial manner and de- 
clare the! rights of parties in a definitive; 
judgment and to decide in a judicial 
manner, it involves that the parties are, 
entitled as a matter of. right to be heard. 
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in support of their claim and to ad- 
duce evidence in proof of it and an ob- 
ligation on the part of the authority to 
decide the matter.on a consideration of 
the evidence adduced and in accordance 
with law. As pointed out by Lord San- 
key in Shell Co. case (1931 AC 275) 
(supra) ‘though there may be 
the trappings of the court the Magis- 
trate at this stage cannot be termed as 
a court within the provisions of S. 195 
(2), Cr. P. C. The Magistrate may de- 
cide the question finally which máy af- 
fect parties but that is not enough. Even 
when a tribunal hears’ witnesses on 
oath and decides rights of parties and a 
right of appeal is provided it may not, 
as observed: by Lord Sankey, become a 
court. Most of requirements of a court 
are lacking when the Magistrate agrees 
with the report of the police officer un- 
der S. 169. At this stage the rights of 
the parties are not finally decided as 
the complainant is entitled to file a 
complaint directly to the Magistrate. 
The persons accused are not before the 
Magistrate and neither the complainant 
nor the accused are entitled to be heard 
or to adduce evidence before the Magis- 
trate at this stage: It cannot be said 
that the ‘Magistrate has a duty to. de- 
cide the: matter on a consideration of: He 
vocne adduced before him. 


17. Taking ikia account the scheme 
of the Criminal . Procedure ‘Code, the 
function of the ‘Magistrate in agreeing 
with’ a report under: S. 169 can- only be 
aid to be in the course of investigation 
by the police.. In Chapter XIV which 
relates to information to the police. and 
their powers to investigate, the Magis- 
trate having jurisdiction over the area 
and empowered to take cognizance is 
given certain supervisory powers, ‘Thus 
the Police Officer in- charge of Police 
Station is required to refer the informant 
to the Magistrate when information as to 
a non-cognizable: offence is . received by 
him. The Police Officer shall not investi- 
gate a non-cognizable case without the 
orders of the Magistrate though the Po- 
lice Officer is entitled to investigate a 
cognizable offence without the -order of 
the Magistrate. ‘The Magistrate under 
Section 190 is entitled to order an in- 
vestigation into a cognizable offence. Séc- 
tion 157, Cr. P. C. requires the officer in- 
charge of Police Station to send-a report 
to. the Magistrate empowered ‘to’ .takée 
cognizance of the offence of: which.he has 
received information. Under Section 159 
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Cr. P. C.. thè- Magistrate receiving a rẹ- 
port under S. 157 may proceed or.de- 
pute any magistrate subardinate to'him 
to proceed to hold a preliminary inquiry 
into the case. Section 164 empowers 
Presidency Magistrate or any Magistrate 
of First-class or any Magistrate of ‘se- 


cond class specially empowered by. the 


State Government to record a statement 
or confession mace to him in the -cotirse 
of an investigation under this Chapter. 
When a search is conducted by a‘. Police 
Officer, he is required to send copies of 
the record to the nearest Magistrate: em- 
powered to take cognizance. Section 167 
of the Cr. P. C. -equires that when in- 
vestigation: cannot be completed within 
24 hours and when there. are grounds of 
believing that the accusation or informa- 
tion is well-founded, the Officer in-charge 
of the Police Station shall transmit ta 
the nearest Magistrate the copy: of the en- 
tries in the diary relating to the case 
and forward-the accused to such Magis- 
trate. The Magistrate to whom the ac- 
cused is forwarded is empowered to 
authorise the detention of the accused in 
such custody as-he thinks fit for a term 
not exceeding -15 days. If the: period is 
to exceed-15 days he is required to, for- 
ward the accused .to the Magistrate hav- 
ing jurisdiction. When an -investigation 
is completed and-when the Police Officer 
is of the opinion that there is sufficient 
evidence, he shall: forward the accused 
to the’ Magistrate along. with his ‘report. 


‘The final report of the’ Poliċe.. Officer is 


to be submitted under.S. 173. - It. may- be 


- noticed: that 5..159 does not require ‘the 


Police Officer to send a report -as::he is 
required ‘under Section 170 when. he.is 
of the opinion that there is no sufficient 
evidence or reascnable ground of suspi- 
cion to justify the forwarding of the ac- 
cused to the Magistrate. The only pre- 
caution he has to ‘take is to take steps to 
ensure -the. appearance of the accused-in 
the event of-the Magistrate’ empowered 
to take-cognizance wants his. presence. 
A. perusal:of the -various -sections . under 
Chapter XIV shows- that. the Magistrate 
is associated with the . investigation by 
the Police in a supervisory capacity... It 
has been laid down that when the Magis- 
trate applies his mind -for ordering an 
investigation under S. 156 (3) of the Cri- 
minal P.-C.-or for issue of a search war- 
rant for the purpose of. investigation, he 
cannot be said-to have taken cognizance 
of the offence. The Magistrate “during 
this. stage functions as a‘ Magistrate dur- 
ing ‘investigation. As the trial has yet 
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to. commence: it cannot be said that he is 
-acting as a court. - 

18. Before leaving this aa o: the 
case I would refer to some of the deci- 
sions which were cited before usor this 
point. . Strong reliance was -placed by 
the learned counsel for the appellant on 
a decision.in J. D. -Boywalla v. Sorab 
Rustomji Engineer, 43 Bom LR 529: 
(AIR 1941 Bom 294), Boywalla, tha ap- 
‘pellant in the case, lodged a com>laint 
-with. the police against the respondent 
‘Sorab Rustom-i Engineer for cheating 
in respect of three rupees.. The ~olice 
-after investigation submitted a report 
stating that no offence has been disclos- 
-ed against him with a -request that he 
may be. discharged and his bail bond can- 
:celled. On receipt -of the repor. the 
Magistrate diszharged the accused and 
«cancelled the kail bond.. Sorab Rustomji 
Engineer, against -whom the complaint 
was filed, filed a case under S. 211 cf the 
I-P. C. alleging that the -appellant Boy- 
-walla instituted criminal - proceedings 
against- him knowing that there is nc just 
.or lawful. ground for. such proceeslings. 
The appellant contended that it is- the 
Magistrate that can lodge a- complaint 
under S, 195 (1) (b) of the Criminal P. C. 
-nd that no court shall take cognizance 
.of the offence punishable. under S. 211. of 
-the I. P. C. When such offence is alleg- 
-ed to have been committed in-or in rela- 
tion -to any, proceeding to a court except 
on a complaint in writing of such court. 
John Beaumont, Chief Justice held that 
-in doing what he had done the Magis- 
otrate had taken cognizance of the -case 
and therefore under S, 195 (1) (b) Cr. P. C. 
_it was-the Magistrate alone who could 
lodge a complaint. Two reasons were 
‘given -by the Chief Justice. The second 
ground. with which we are concerned at 
.the moment deals as to che capacity in 
which the Magistrate acted when h? ac- 
cepted the police-report under S. 16¢ and 
_discharged the accused. The Chief Jus- 
.tice expressed that after considering the 
report if the Magistrate thinks that -here 
is no sufficient ground. for proceedirg he 
-may discharge the accused and though 
.the..Cede does not expressly provide 
-there can. be no doubt that the 
Magistrate can act upon the report af. the 
-police officer and discharge an accused 
person without further inquiry only by 
-acting in his judicial capacity which 
‘should be open to review by the High 
Court; The.learned Chief- Justice pro~ 
ceeded .on the basis that before a Magis- 
trate passed orders on the report o: the 
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police under Section. 169 he should take 
cognizance of. the- offence... The Chief 
Justice thus took the view. that (1). the ` 
Magistrate before discharging the: accus- 


-ed in pursuance of a police report under 


S. 169 takes cognizance and (2) acts -in 


` his judicial capacity, While there could 


be no doubt that the Magistrate is acting 


‘judicially, I am unable to hold that be- 


fore a Magistrate discharges.an accused 
agreeing with the report of. the police 
under S. 169 Cr. P. C, he takes cogniz- 
ance. This Court has held that the stage 
of taking, cognizance arises only when.he 
acts under S..190-(1)-(b). -. Further: this 
Court has: taken. the view that -if the 
Magistrate does not agree with a police 
report under S, 169 Cr. P. C., he can 
The 
facts of the case were the accused...was 
arrested and later after the order of. dis- 
charge the bail: bond was cancelled. The 
circumstances of the: arrest of the aċcus- 
ed, his being released. on bail during in- 
vestigation and his discharge’. after the 
police report: were the reasons. for the 
learned Chief Justice coming. to the: con- 
clusion that the Magistrate was acting in 


a judicial capacity. The learned Judge 
‘observed ; 


to hear it suggested that-there is any 


“indeed it is a- novelty to me 


authority which can make’. an admin- 
istrative order discharging ` the ` arrested 
person from judicial capacity”. ' But as 
he has pointed out acting in a judicial 
capacity -alone is not enough. The Su- 
preme Court-in .M.-L. Sethi’s case (AIR 
1967 SC 528) (supra) expressed : its’ dis- 
sent from’ the view taken in’ Ghulam 
Rasul v. Emperor, AIR 1936. Lah 238, 
where the learned Judge held that a 
complaint by criminal court. is necessary 
when a false report is made. in an in- 
vestigation by the police. The facts of 
the case are that Ghulam. Rasul made a 
report to. the police ‘that a certain’ person 
stole his. watch from his car. On investi- 
gation the police came to the conclusion 
that the report was false and that the 
watch had been.removed. by the peti- 
tioner himself: The case was reported-'to 
the Magistrate for cancellation. A com- 


-plaint was given against Ghulam Rasul 


for offence under Ss. 193 and 211, I, P. C 
and the Magistrate took cognizance -and 
recorded the evidence of the prosecution 
witnesses and framed charge against 
him, Accepting the contention on be- 
half of Ghulam Rasul- the High Court 
held that in view of S. 195 (1) (b), “Cri- 
minal P. C., the Magistrates ` taking 
cognizance of the offence was illegal. 


786 S1C. [Prs.18-20] 


The Court observed: "I am clear that 
the words in this sub-section ‘in relation 
to any proceeding in any court’ apply to 
this case of a false report or a false state- 
ment made in an investigation by the 
police with the intention that there shall 
in consequence of this, be a trial in the 
Criminal Court”. The facts of the case 
show that a report under S. 169, Crimi- 
‘nal P. C. was submitted by the police for 
cancellation and the Magistrate dropped 
further proceedings. The Supreme 
Court referring to the view of the High 
Court observed: “He appears to, have 
held the view that the Magistrate having 
passed an order of cancellation, it was 
necessary that the complaint should-be 
filed by the Magistrate, because Sec- 
tion 195 (1) (b) had become inapplicable. 
If the learned Judge intended to say that 
without any proceeding being taken by 
the Magistrate in the case which was in- 
vestigated by the police it was still essen- 
tial that a complaint should be filed by 
the Magistrate simply because a subse- 
quent proceeding following the police 
investigation was contemplated we con- 
sider that his decision cannot be accept- 
ed as correct”, This decision makes it 
clear that even though the Magistrate 
passed an order of cancellation on the 
report by the police under Section 169 if 
the Magistrate has taken any proceeding, 
a complaint by the Magistrate’ is not 
necessary, The decision of the Supreme 
Court covers the facts of the present 
case so far as the discharge of the accus- 
ed on a police report under S. 169, Cri- 
minal P. C. is concerned. Referring to 
the Bombay decision, the Supreme 
Court observed that "the decision of the 
Bombay High Court in-J. D. Boywalla v. 
Sorab Rustomji Engineer (supra) is also 
inapplicable because in that case also 
orders were passed by a Magistrate on 
the final report made by the police after 
investigation of the facts in the report, 
in respect of which complaint under Sec- 
tion 211 I. P. C. was filed”. In Sethi’s 
Case (supra) at the stage when the com- 
plaint was filed by the respondent under 
S, 211 I P. C., the police were enquiring 
into the appellant’s report. When there 
is no proceeding’ pending before any 
court at the time when the applicability 
of S. 195 (1) (b) is to be determined, a 
complaint by the court is not necessary. 
The decision in Bombay case is’ there- 
fore not applicable to the facts in Sethi’s 
ease, as in the Bombay case orders were 
passed by the Magistrate on the final re- 
port of the police. 
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19.. There is a conflict between vari- 
ous High Courts as to whether a com- 
plaint is necessary when on a police re- 
port under S. 169 the Magistrate does not 
take any further action. The Bombay, 
Saurashtra and Andhra Pradesh High 


Courts in AIR 1946 Bom 7 (11); ATR 1952 


Sau 67 (68) and AIR 1969 Andh Pra 281 
(287), have held that a Magistrate pass- 
ing an order on a final report of police 
under S. 173 referring the case as false 
should be deemed to be a Court passing 
a judicial order disposing of the informa- 
tion to the police, and that in such a case, 
the complaint of the Magistrate is neces- 
sary for the prosecution of the infor- 
mant under S. 211 of the I. P. C. The 
Madras, Calcutta and Allahabad High 
Courts in AIR 1934 Mad 175, AIR 1948 
All 184 (FB) (sic) and AIR 1916 Cal 593 
tsic) following AIR 1921 Pat 302 and AIR 
1917. Cal 593 have held the other view. 


For the reasons already stated I hold 


that when no further proceedings are 


taken by the Magistrate cn receipt of a... 


police report under S. 169 there is no 
proceeding in or in relation to any court 


„and therefore, no complaint by the court 


is necessary. 


20. The next question which arises in 
this case is that whether a complaint by 
the court is necessary because of the 
arrest and release on bail of the accused 
Satya Narayan Pathak in consequence of 
the complaint given by the appellant. 
The police after taking cognizance of the 
complaint by Kamlapati Trivedi, the ap- 
pellant in this ease, took cognizance 
under Ss. 147, 448 and 379 I. P. C., regis- 
zered a case and issued a warrant: of 
arrest against Satya Narayan Pathak and 
five others. They. all surrendered in 
court on 6-5-1970 and were released on 
bail on a bond of Rs. 200/- each. -They 
attended court on 21-5-1970 and 21-7-70 
‘when the police report was expected to 
de filed. The High Court found that 
zhere was a police investigation and dur- 
cng investigation Satya Narayan Pathak 
surrendered before the Magistrate who 
released him on bail and police submit- 
zed a final report and the Magistrate dis- 
charged him from his bail bond. On 
this evidence the High Court came to 
zhe conclusion thet the proceedings be- 
fore the court become a criminal pro- 
zeedings only when the Court takes 
zognizance and not before. On these 
facts the question arises whether the pro- 
zeedings when the accused were releas- 
2d on bail and later after the receipt of 
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the report from the police they ‘were 


discharged, would be in or in relation to 


a court. It was submitted that whan in 
pursuance of a complaint the accused 
was arrested and remand and bail pro- 
ceedings were subsequently taken be- 

. fore a Magistrate in conrection with the 
report of the police, they were prozeed- 
ings in court and a complaint by the 
court was necessary. In support of the 
proposition a decision in Badri v. State, 
TLR (1963) 2 All 359.: (1663-2 Cri LT 64) 
was relied upon. In that case the Allaha- 
bad High Court held that an offence 
under S. 211, I. P. C., alleged to have 
been committed by the appellant -by mak- 
ing a false-report against the complain- 
ant and others to the police, was an 
offence in relation to the remand pru- 
ceedings and the bail proceedings be- 
cause those - proceedings were a cCirect 
consequence-.of the making of the report 
and the subsequent arrest and, there- 
fore, the case is governed by S. 195 (1) (b) 
of the Code of Criminal Procedure. The 
Supreme Court in Sethi’s case, (1937) I 
SCR 520 at p. 538 : (AIR 1967SC 528 at p. 
538) (supra) didnot consider it necessary 
to’express any opinion whether remand 
and bail proceedings before the Magis- 

. trate can be held to be proceedings in a 
court nor did they consider the question 
whether the charge of making a falsz re- 
port could be rightly held to be in rela- 
‘tion to these proceedings. The pos-tion, 
therezore, is the question whether re- 
mand and bail proceedings before the 
Magistrate in pursuance of information 
given to the police of a cognizable offence 
are proceedings in or in relation to a 
court is left open, 


21. To determine whether the remand 
or bail proceedings are proceedings in a 
court it is useful to refer again to Chap- 
ter XIV of the Criminal P. C. On a som- 
plaint by an informant relating to a «om- 
mission of a cognizable 
vestigation starts. The information may 
not be against any person. When an in- 
vestigation cannot be completed ir 24 
hours after the arrest .of the accused and 
when the officer is of the view that there 
are grounds for believing that the secu- 
sation or information is well-founded the 
Officer is required to transmit to the 
nearest Magistrate a copy of the entries 
in the diary and to forward the accused 
to the Magistrate. When the accused is 
‘produced the Magistrate is required to 
act under S. 167 (2) of the Cr. P. Œ. The 
Magistrate to whom the accused is pro- 


Kamalapati v. State of W. B. 


‘of the proceedings. 


offence the in-, 


(Kailasam J.) [Prs. 20-21] S.C. 787 


duced can from time to time authorise 
detention of accused in such custody as 
such Magistrate thinks fit for a term not 
exceéding 15 days in whole. If he has 
not the jurisdiction to try the case or 
commit it for trial but considers further 
detention is necessary, he may order the 
accused to be forwarded to a Magistrate 
having jurisdiction. We have seen that 
in investigation by the police the Magis- 
trate is associated in a supervisory capa- 
city. The action taken by the Magistrate 
cannot be taken to be that of a court for 
the Magistrate who has no jurisdiction 
to try the case has a limited power. 
Even the Magistrate who has jurisdiction 
to try the accused when acting under the 


section is not acting as a court for the 


words used are the Magistrate having 
jurisdiction. The trial commences only 
after the offence has been taken cogniz- 
ance of. The proceeding under S. 167, 
is during investigation. But it has to be 
noted that when the bail and remand 
procecdings are before the Magistrate, 
he has to act judicially. If the accused 
applies for bail the Magistrate has to act 
judicially and take into account the 
facts of the case before he decides to re- 
lease the accused on bail or refuse bail. 
Chapter XXXIII Cr. P. C. deals with 
bail. Section 496 provides as to when 
bail may be taken of non-bailable 
offences. The provisions of Ss. 496 and 
497 speak of an accused person in cus- 
tody charged with a non-bailable offence 
being produced before court at any stage 
The section deals 
with the exercise of the power of a court 
at any stage of proceedings when the ac- 
cused is brought before a court while in 
the custody of the police officer. Ac- 
cording to the wording of section, the 
bail proceedings would be before a court 
even though the accused is produced 
while in custody of a police officer. Even 
though the word ‘court’ is used in Sec- 
tions 496 and 497, we have to consider 
whether proceedings can be said to be 
taken before a court as defined in Sec- 
tion 195 (2) of Cr. P. C. In deciding the 
question we have to bear in mind the res- 
tricted meaning given to the word in tne 
observations of Lord Sankey in Shell 
Company’s case reported in Shell Co, of 
Australia Ltd. v. Federal Commr. of 
Taxation (1981 AC 275) (supra) and the 
tests laid down by Venkatarama Ayyar, 
J. in Virinder Kumar Satyawadi v. State 
of Punjab (AIR 1956 SC 153). and Hidaya- 
tullah, J. in Smt. Ujjam Bai v. State of 
U. P. (AIR 1962 SC 1621) (supra). 
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Though ‘there may be some trappings of 
a court ‘and the section itself mentions 
the word ‘court’, I feel that the require- 
ments for being court for the purpose of 
S. 195 (2) have not been satisfied. The 
intention of the legislature in prescrib- 
ing a bar when an offence under Chap- 
ter XI of IL P. C. is committed, that is, 
when false evidence is given or offence 
against public justice is committed is that 
the court should decide whether a com- 
plaint should be given for an offence 


committed before it and if satisfied 
should prefer the complaint itself. Be- 
fore a court gives a complaint, it will 


have to satisfy itself that a prima facie 
case is made out and that it is in the in- 
terest of justice that a complaint should 
be lodged. The purpose, therefore, is 
that a private party should not be per- 
mitted to make a complaint regarding 
offences committed in: or in relation to 
court proceedings. In an investigation 
by the police the complainant is only in 
the background. He might not have 
mentioned the name of any person as be- 
ing involved in the crime. Taking all 
the circumstances into account, I am in 
the absence of the complainant, unable 
to hold that remand and bail proceedings 
before cognizance of the offence is taken 
could be held to be proceedings before 
a court bearing in mind the restricted 
meaning given to the word ‘court’. 

22. The second question is whether 
‘the charge of making of the false report 
could be rightly held to be in relation to 
proceedings in court. When an informa- 
tion is given of a commission of a cogniz- 
able offence, the police register. a case 
and start investigation. For facilitating 
the investigation provision for remand is 
provided for. If the investigation is not 
completed within 24 haurs the police 
may ask for further remand and the 
court may grant according to’ provisions 
of S. 167 of Criminal P. C. At this stage 
though the remand and bail proceedings 
arise as a consequence of complaint 
given, it cannot be said that it is the di- 
rect result of a false report to a court for 
no one might have been mentioned.in the 
complaint as a suspect. Further, it will 
be seen that the complainant is not en~ 
titled to appear in court and oppose 
grant of bail. The court dealing with 
the remand or bail proceedings cannot be 
said to fulfil the conditions laid down by 
Venkatarama Ayyar -as the parties ara 
not entitled as a matter of right to be 
heard in support of their claim and ad- 
duce evidence in proof of it. 
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23. The Magistrate dealing with re- 
mand proceedings or a bail ‘petition. does 
rot hear the complainant. He acts on 
the material that is placed before him 
ky the police during investigation. The 
complainant has no opportunity of sub- 


‘stantiating or pres2nting his case before . 


the Magistrate at this stage. If the action 
cf the Magistrate in agreeing with the 
report under §.-169 Cr. P. €. and the pro- 
ceedings taken during investigation by 
way of remand or bail. are understood ‘to 
ke proceedings in or in relation to court 
a complaint may be preferred by ‘the 
Magistrate withou: giving an opportu- 
rity to the complainant to satisfy the 
Magistrate about the truth of his case. 
In this connection, it is useful to refer 
to S. 476 of the Criminal P. C. The sec- 
tion provides that when any Civil, Reve- 


rue or Criminal Ccurt is, whether on ‘ap- 


plication made to it in this behalf or 
ctherwise, of opinion that it is expedient 
in the interests of justice that an inquiry 


Should be made into any offence referred 


to in S. 195, sub-section (1), clause (b) or 
clause (c), which appears to have been 
committed in or in relation to a proceed- 
ing in that Court, such Court may, after 
such preliminary inquiry, if any, as it 
thinks necessary, record a finding to that 
effect and make a complaint thereof in 
writing signed by the Presiding -Officer 
of the Court, and shall forward the same 
to a Magistrate of the first class having’ 
jurisdiction. Before making a complaint 
e preliminary inquiry is contemplated. 
Normally, it would mean that the person 
against whom a complaint is preferred 
has an opportunity to show why a com- 
plaint should not be preferred against 
him. These stages are not reached in a 
case when the Magistrate has still to 
take cognizance of an offence. The res- 
tricted meaning given to the Court in 
5. 195 (2), Cr. P. Z. read along with the 
conditions to be specified before a com-; 


_plaint is preferred by the court, inclines 


me to hold that the proceedings before a 
Magistrate in which he agrees with: the 
zeport by the police under S. 169, Crimi- 
nal P. C., and the proceedings in remand 
or bail applications during investigation 
will not amount to proceedings in or in 
relation to court. 


24. In the result I agree with the 
High Court that there was no proceeding 
in or in relation to a court, and, there- 
fore, S. 195 (1) (b) of Criminal P. C. is 
not attracted. The appeal is dismissed. 
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. KOSHAL, J. (Majority view):— 25. I 
have had the advantage of going through 
the judgment prepared by my learned 
brother, Kailasam, J. Having given it 
my best consideration, I- regret tnat I 
‘have to differ with him. 


26. The facts giving rise to this ap- 
peal lie in a narrow compass and may 
be stated in brief. The appellant before 
us is one Kamlapati Trivedi (hereirafter 
called Trivedi) on whose compleint a 
case was registered under Ss. 147, 448 
and 379 of the Indian Penal Code at the 
Bally Police Station on the 18th april, 
1970 against six persons including one 
Satyanarayan Pathak {called Pathak 
hereinafter). Warrants were issuec for 


the arrest of the accused, all’ of whom. 


surrendered on the 6th of May, 1970 in 
the Court of the Sub-Divisional Judicial 
Magistrate, Howrah (referred to later 
herein as SDJM) who was the Magis- 
trate having jurisdiction and who pass- 
ed an order releasing them on bail 

The police held an investigation cul- 
minating in a report' dated the 25th of 
July, 1970 which was submitted to he 
SDJM under Section 173 of the Code of 
Criminal Procedure, 1898 (the Code, for 
short), The contents of the report made 
out the complaint to be false and .in- 
cluded a, prayer that the accused ‘may 
be released from the charge.” On che 
3lst of July, 1970 the SDJM, agr2eing 
with the report, passed an order dis- 
charging the accused. 

On the 20th of October, 1970 Pathak 
filed a complaint before the SDJM ac- 
cusing Trivedi of the commission of of- 
fences under Ss. 211 and 182 of th2 In- 
dian Penal Code by reason of the latter 
having lodged with the police the false 
complaint dated the 18th of April, 1£70. 
Trivedi appeared in the Court of the 
SDJM on the 16th of November, 1970 in 
response to a summons issued by the 
latter only in respect of an offence un- 
der S. 211 of the Indian Penal Code and 
was allowed a fortnight to furnish secu- 
rity while the case itself was adjourned 
to the 10th of December, 1970. 

It was then that Trivedi presenzed a 
petition dated the 23rd Dec., 1979 to 
the High Court at Calcutta praying that 
the proceedings pending against him be- 


fore the SDJM be quashed inasmuch as 


the latter was debarred from taking 
cognizance of the offence under S$ 2il 
of the Indian Penal Code in the absence 
of a complaint in writing of the EDJM 
himself in view of the provisions ‘of 
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Cl. (b) of sub-sec. (1) of Sec. 195 of the 
Code. Sub-secs. (1) and (2) of that sec- 
tion may be reproduced here for ready 
reference: - 

195; (1) No Court shall take cogniz- 
ance— i 

(a) òf any offence punishable under 
Ss. 172 to 188 of the Indian Penal Code, 
except on the complaint in writing of 
the public servant concerned, or of some 
other public servant to whom he is sub- 
ordinate; = 

(b) of any offence punishable under 
any of the following sections of the same 
Code, namely, Ss. 193, 194, 195, 196, 199, 
200, 205, 206, 207, 208, 209, 210, 211 and 
228, when such offence is alleged to have 
been committed in, or in relation to, any 
proceeding in any Court, except on the 
complaint in writing of such Court or of 
some other Court to which such Court 
is subordinate; or 

(c) of any offence described in S. 463 
or punishable under S. 471, S. 475 or 
S. 476 of the same Code, when such of- 
fence is alleged to have been committed 
by a party to any proceeding in any 
Court in respect of a document produc- 
ed or given in evidence in such proceed- 
ing, except on the complaint in writing 
of such Court, or of some other Court 
to which such Court is subordinate, 

(2) In Clauses (b) and (c) of sub-sec- 
tion (1), the term “Court” includes a 
Civil, Revenue, or Criminal Court, but 
does not include a Registrar or Sub-Re- 
gistrar under the Indian Registration Act 
1877.” 

It was argued before the High Court 
that part of the proceedings which start- 
ed with the registration of the case by 
the police on the 18th of April, 1970 at 
the instance of Trivedi and culminated 
in the order dated the 31st of July, 1970 
discharging Pathak and his five co-ac- 
cused constituted proceedings before a 
Court, that the offence under 5. 211 of 
the Indian Penal Code attributed to Tri- 
vedi was committed in or, in any case, 
in relation to such part and therefore 
the case against Trivedi fell within the 
ambit of Cl. (b) above extracted. The _ 
argument did not find favour with the 
High Court and the learned single Judge 
before whom it was made rejected it 
with the following observations: 

“The police submitted a final report 
and so the Magistrate discharged him 
from his bail bond but there was no 


criminal proceeding before the Court 
against Satyanarayan. The proceeding 
before the Court’ becomes a criminal 
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proceeding only when a Court takes 
cognizance and not before. Whatever 
the view of the other High Courts may 
be, the consistent view of this High 
Court is that so long as cognizance is 
not taken it cannot be said that there 
was a proceeding pending in the - Court 
in respect of that offence and since no 
proceeding was pending before the Court 
S. 195 (1) (b) of the Code is not attract- 
ed.” 

It is against the order of the High 
Court (which is dated the 18th of Aug., 
1971) that Trivedi has instituted this ap- 
peal by special leave. : 

27. Before us the argument which 
was put forward on behalf of Trivedi 
for the consideration of the High Court 
has been repeated and it has been urg- 
ed strenuously by his learned counsel 
that in so far as the SDJM passed an 
order on the 6th of May, 1970 releasing 
him (Pathak—Ed) on bail and then an- 
other on the 31st of July, 1970 discharg~ 
ing him, the SDJM acted judicially end 
therefore as a Court, that it cannot but 
be held that these orders were passed in 
proceedings in relation to which the of- 
fence under S. 21] of the Indian Penal 
Code was alleged to have been commit- 
ted and that’ consequently the SDJM 
had no jurisdiction to take cognizance of 
that offence.’ 

28. The points 
tion therefore are: 

(a) Whether the 


Kamalapati v. 


requiring determina- 


SDJM acted as a 


Court when he passed the orders 
dated the 6th of May, 1970 and 
the 3ist of July, 1970 or any of 


them? 

(b) If the answer to question (a) is in 
the affirmative, whether the offence un- 
der $. 211 of the Indian Penal Code at- 
tributed to Trivedi could be regarded as 
having been committed in relation to 
the proceedings culminating in either or 
both of the said orders? 

29. In finding an answer to question 
(a) I attach quite some importance to 
the provisions of Ss. 6, 495 and 497 of 
the Code. These sections are extracted 
below : 

“6. Besides the High Court and the 
Courts constituted under any law other 
than this Code for the time being in 
force, there shall be five classes of Cri- 
minal Courts in India, namely :—- 

I. Court of Session: 

I. Presidency Magistrates: 

III. Magistrates of the first class: 

IV. Magistrates of the second class: 
V Magistrates of the third class.” 
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“496. When any person other than a 
person accused of a non-bailable offence 
is arrested or detained without warrant 
sy an officer in charge of a police sta- 
tion, or appears or is brought before a 
Court, and is prepared at any time 
while in the custody of such offcer or 
at any stage of the proceedings before 
such Court to give bail, such person 
shall be released on bail: 

Provided that such officer or Court, if 
he or it thinks fit, may, instead of tak- 
:ng bail from such person, discharge him 
on his executing a bond without sure- 
ties for his appearance as hereinafter 
provided : 


"Provided, further, that nothing in 
this section shall be deemed to affect 
the provisions of S. 107, sub-sec. (4), or 
5. 117, sub-see. (8).” 

“497, (1) When any persen accused of 
or suspected of the commission of any 
non-bailable offence is arrested or de- 
tained without warrant by an officer in 
charge of a police station, cr appears or 


` is brought before a Court, he may be 


released on bail, but he shall not be so 
released if there appear reasonable 
grounds for believing that he has been 
guilty of an offence punishable with 
death or imprisonment for life: 

Provided that the Court may direct 
that any person under the age of sixteen 
years or any woman or any sick or in- 
firm person accused of such an offence 
be released on bail. 

(2) If it appears to such officer or 
Court at any stage of the investigation, 
inquiry or trial, as the case may be, 
that there are not reasonable grounds 
fer believing that the accused has com- 
mitted non-bailable offence, but that 
there are sufficient grounds for further 
inquiry into his guilt, the accused shall, 
pending such inquiry, be released on 
bail, or, at the discretion of such officer 
or Court, on the execution by him of a 
bond without sureties for his appear- 
ar.ce as hereinafter provided. 

(3) An officer or a Court releasing any 
person on bail under sub-sec. (1) or sub- 
sec. (2) shall record in writing his or 
its reason for so doing. 

(8A) If, in any case triable by a Ma- 
sistrate, the trial of a person accused of 
any non-bailable offence is not conclud- 
2c within a period of sixty days from 
ihe first date fixed for taking evidence 
in the case, such person shall, if he is 
in custody during the whole of the said 
period, be released on bail to the satis- 
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faction of the Magistrate, unless for tea- 
sons to be recorded in writing, the Ma- 
gistrate otherwise directs. 


(4) If, at any time, after the comlu- 
sion of the trial of a person accusec. of 
a non-bailable offence and before ‘cdg- 
ment is delivered, the Court is of obin- 
ion that there are reasonable grcinds 
for believing that. the accused is not 
guilty of any such offence, it shall re- 
lease the accused, if he is in custody on 
the execution by him of a bond with~- 
out sureties for his appearance to hear 
judgment delivered. 


(5) A High’ Court or Court of  Ses- 
sion and, in the case of a person rel2as- 
ed by itself, any other Court may cause 
‘any person who has been released un- 
‘der this section to be arrested and nay 
commit him to custody.” 


j Magistrates are specifically labellec as 
‘Courts by the statutory provisions of 
S. 6 and therejore have to be regarded 
as such. It is no doubt true that the 
Code assigns to a . Magistrate varous 
functions which do not fall within the 
sphere of judicial duties and are, on the 
other hand, functions of an executive 
nature such as the exercise of supervi- 
sory jurisdiction in relation to investi- 
igation carried out by the police or work 
done on the administrative side; am it 
may plausibly be argued that in the dis- 
charge of such functions a Magist-ate 
{does not act as a Court. But ther in 
my opinion a Magistrate cannot bwu be 
regarded as a Court When he acts jadi- 
cially. This follows from the provis ons 
of S. 6 itself, The Code does not con- 
tain any provision to the effect that no 
functions performed by a Magistrate in 
relation to criminal proceedings whe her 
handled by him or dealt with by the 
police would be regarded as functons 
performed by a Court unless they are 
posterior in point of time to the sage 
when he acts under S. 190 of the Code. 
On the contrary, Sections 496 and 497 
which embrace bail matters specifically 
describe a Magistrate while deaing 
therewith as a Court and these sect-.ons 
operate fully az all stage of a case in- 
cludirg that waen the investigation has 
just started. There is nothing in the 
context in which the word ‘Court is 
used in these two sections and S. 195 
which would provide an indication -hat 
it has been used in two different senses 
therein, and in such a situation the 
legislature must be deemed to have tsed 





it in one and the same sense wherever - 
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it occurs in the Code. While deciding 
ihe question of bail, therefore, a Magis- 
trate must be held to be acting as a 
Court and not in any other ‘capacity. 


_ irrespective of the stage which the case 


has reached by then, that is, whether it 
is still under investigation by the police 
or has progressed to the stage of an in- 
quiry or trial by the Magistrate. It at 
once follows that the taking of cogniz- 
ance of any offence by a Magistrate un- 
der S. 190 of the Code is not a condi- 





tion precedent for him to be regarded 
as a Court. è 
30. Nor- do I feel that the opinions 


expressed by Halsbury and Lord Sankey 
lay down any different principle. Those 
opinions appear to me to cover only 
cases of tribunals which perform quasi- 
judicial functions but are not statutorily 
recognised as ‘Courts’. At page 342 of 
Volume 9 of Halsbury’s Laws of England 
(third edition) appears the following pas 
sage in para 809: 

“Originally the term “court” meant, 
among other meanings, the Sovereign’s 
palace; it has acquired the meaning of 
the place where justice is administered 
and, further, has come to mean the per- 
sons who exercise judicial functions un- 
der authority derived either immediate- 
ly or mediately from the Sovereign. All 
tribunals, however, are not courts, in 
the sense in which the term is here em- 
ployed, namely, to denote such tribunals 
as exercise jurisdiction over persons by 
reason of the sanction of the law, and 
not merély by reason of voluntary sub- 
mission to their jurisdiction. Thus arbi- 
trators, committees of clubs, and the 
like, although they may þe tribunals 
exercising. judicial functions, are not 
“courts” in this sense of that term. On 
the other hand, a tribunal may be a 
court in the strict sense of the term al- 
though the chief part of its duties is not 
judicial. Parliament is a court, its du- 
ties are mainly deliberative and legisla- 
tive: the judicial duties are only part of 
its functions. A Coroner's court is a 
true court although its essential function 
is investigation.” : 
“In para 810 the learned author pro- 
ceeds to lay down the criteria which de- 
termine when a tribunal would þe re- 
garded as a Court. In his opinion, the 
elements to be considered are: 

(1) the requirement for a public hear- 
the 
public in a proper case, and 

(2) a provision that a member of the 
tribunal shall not take part in any deci- 
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sion .in which ‘he is ‘personally interest- 
edj? . í he -has -been -present 


Kamalapati v. 


or - unless: 
throughout the proceedings, 
““The- learned author then quotes 
Sankey’s observations in Shell” Co. | of 
Australia’: Ltd; »v.. Federal’ Commyr, ‘of 
Taxation (1991 AC 275) (PC) and then 
gives-numerous examples . of tribunals 
which are not regarded as. Courts. One 
common feature: of such tribunals is that 
they -are-not described’ as Courts by stà- 
tute and’ are charged with the perform- 
ance:‘of administrative  or-.- executive 
functions as distinguished from” judicial 
functions. e 

’ Paragraph, 812: on pP 344 of the same 
Voluine deals with the subject of” crea- 
tion of Courts and lays down: 


~ “Courts are created by the ‘authority 
of the Sovereign as the fountain of jus- 
tice. This: ‘authority is. 
by’ statute, charter, letters patent, 
Order in Council. In ‘some cases, a 
court is held by prescription, as having 
existed from time immemorial, with the 
implication. that there ‘was at some time 
a grant. of -the | Court. by the Sovereign, 
which has been lost.’ ` 

‘An’ Act of Parliament is necessary toa 
create a court ‘which does not’ proceed 
atcording to the ° common law” * 
- Referenée may ‘usefully’ be made to 
S. 6 of the same Chapter. in which the 
above paragraphs occur. That Section’ is 
headed “Magistrate’s Courts”. The rele- 
vant part of paragraph 1041 with which 


Lord 


the Section begins is „to the following 
effect: ` na 
SA Magistrate's” court consists of. a 


justice or justices of the peace acting 
undér an enactment or by virtue of his 
or their commissidn or under common 
law (otherwise | than ` as a court or com- 
mittee of quarter’ sessions or .a purely 
administrative tribunal), or of a oe 
diary Magistrate. » 


The combined effect of the various 
paragraphs forming part of the treatise 
and noticed above would be that a Court 
may be created by a statute and that 
-when such a Court performs judicial 
functions, it will be deemed to act as a 
Court. and, further, that Magistrates 
Courts -are ‘regarded’ as such unless per- 
forming. executivé or administrative 
functions, .That is how the position 
_ stands in England and there is nothing 


in the case of Shell Company of Austra-~ 


lia Ltd. v. Federal, Commr. of Taxation 
(supra) which, runs, to the. contrary.” It 
may be. noted: that, Ai that case:the -ques- 


exercised D ; 


~ 
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tion. for decision was .as. to :whether:. the 
Board: of Review which had been consti- 
tuted under the Australian Income: Tax 
‘Assessment . Act to review the decisions 
o2 the Commissioner of-Taxation was or. 
was not a. Court and it was in that, cen: 
text . that, Lord. Sankey. expressed -. his 
opinion. Obviously he. was not dealing 
with the functions of a tribunal which - 
had been statutorily. labelled as a Court, 

31. -What I have said of Lord. San- 
key's opinion is true of the decisions-of - 
this Court in Virinder Kumar -Satyawadi 
v State of Punjab, (1955).2 SCR.1018:: 
(AIR 1956 SC 153) and Smt. Ujjam Bai 
v. State of U. P., 11963) .1 SCR 778: 
(AIR 1962 SC. 1621), In. the former the 
question for decision was .as to whether 
a returning officer discharging functions 
under the Representation of the People 
Act, 1951 was a Court and in answering 
the ‘same the Cours referred to the case 
oł Shell Company of Australia’ (supra) 
avid other English and Australian autho- 
r-ties and then observed: i 


"It is unnecessary to traverse ‘the 
same ground once again. It may “be 
stated broadly that what ‘distinguishes a 
Court from a quasi-judicial tribunal | is 
that it is charged with a duty to decide 
disputes in’ a judicial ‘manner and de- 
claré the rights of parties in a definitive 
judgment. To decide in a judicial man- 
ner involves that the parties are entitl- 
ed as a matter of right to be heard in 
support of their claim and’ to adduce 
evidence in proof'of it. And it also im- 
ports an‘obligation on the part of the 
authority to decide the matter on a con- 
sideration of the evidence adduced and 
in accordance with law. ‘When a ques- 
tion therefore arises as to whether an 
authority created by an Act is a Court 
as distinguished from a quasi-judicial 
tribunal, what has to be decided is whe- 
ther having regard to the provisions of 
the Act it possesses all the attributes of 
a Court.” 


In Ujjam Bai’s case denon this Court 
was resolving a question as to whether 
an officer of the income-tax department 
was a Court and replied in. the negative, 
troadly for the reason that even though 
taxing authorities follow a pattern of 
action „which is considered judicial, they 


are not converted into Courts of Civil 
judicature and that their actions - are 
executive in nature, 

Neither~of these cases. deals. ie, -an 


authority on which the status of a Court 
is. conferred, by . statute, nor with vone 
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forming ‘part of. the judiciary, such. as.a 
Magistrate in whose tase. the opinion of 
this. Court ‘would surely have been dif- 
ferent as is apparent from: the judgment 
of Hidayatullah, J., ‘in Ujjam Bai’s ` case 
(AIR.-1962 SC 1621) (supra) -which quoted 
the following passage from Gullapalli 
Nageswara v: State of Andh. Pra, 1959 
Supp (1) SCR 319: (AIR 1959 SO 308) 
(at p. 1666 of AIR 1962 SC): 

“The concept of a quasi-judicial ‘act 
implies that the act is not wholly judicial 
it‘ descri bës only a duty cast on the 
éxécutive ‘body ‘or authority to conform 
to’ norms of judicial procedure - in per- 
forming some acts ‘in exercise ‘of its 
exécutive power.” ` 
and’ then _proceéds :. 


“The taxing ‘departments | are instru- 


mentalisies of the State. They are not a 


part of the legislature; nor are, they a 
part of the judiciary. Their functions 
are. the. assessment and . collection of 
taxes,. and in the. -process..of assessing 
taxes ‘they have to follow a_ pattern of 
action, which: is considered , judicial. They 
are riot thereby converted into Courts of 
civil judicature.. They still remain the 
instrumentalities of.the State and are 
within. the definition of ‘State’ in Art.. 12. 
In this view .of the, matter, their ac- 
- tions must, be regarded, in the. ultimate 
analysis, .as executive in nature, since, 
their determinations result in the de- 
mand of.tax which neither ‘the legisla- 
ture nor the judiciary can collect. Thus, 
the actions of. these quasi-judicial bo~- 
dies mey be open to challenge on the 
ground. of breach of fundamental 
rights.” av 


It is thus clear that the source of 
power exercised by the authority, that 
is, whether it is an executive power or 
judicial power, would make all the dif- 
ference in’ the determination of -the 
question’ as to whether the authority 
acts as-a Court or merely as a guasi- 
judicial ‘tribunal not functioning as a 
Court. In this connection a reference 
may also be made to S. 19 of the Indian 
Penal Code coupled with illustration (b) 
appended thereto and S, 20 thereof : 
Section 19: 


"The word “Judge” denotes not only 


eyery person who is officially designated 


as a Judge, but also every person 


-- "Who is empowered by law to give, 
in any legal proceeding, civil or crimi- 
nal, a ‘definite judgment, or a judgment 
which, if- not appealed against, would 
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be definitive, or a judgment’. which ` 
confirmed by some other-authority, would 
be definitive, or 

“who is one of a body of persons, 
which body of -persons.is empowered. by. 
law to give’ such a judgment.” . 
Illustration (b) : 

“A Magistrate exercising jurisdiction 
in respect of a.charge on which he has 
power to sentence to fine or imprison- 
ment, with or without appeal, is a 
Judge.” ' i 
Section 20 : 

“The words “Court of Justice” denot 
a Judge who is empowered by.law to 


` act judicially alone, or a body of Judges 


which is empowered by law to act: judi- 
cially as a-body, when such Judge or 
body of Judges is acting judicially.” 
Although we are not here concerned 
with the terms “Judge” and “Court of 
Justice” -properly so-called, the provi- 
sions above extracted do give a definite 
indication of the attributes of a Court 
as used in criminal law generally. It 
may be noted that the Code and the In- 
dian Penal Code are the main statutes 
operating in India in relation to the dis- 
pensation of criminal justice and mayina 
sense be regarded as supplementary to 
each other, the Code forming the proce- 
dural link of the same chain of which 


the Indian Penal Code constitutes the 
link of substantive law. This relation 
between the two enactments is further 


strengthened by the provisions contain- 
ed in sub-sec. (2) of S. 4 (the definition 
clause) of the Code which runs thus : 


"4 (2): Words which refer to acts 
done,’ extend also to illegal. omissions; 
and 


“all words and expressions used Here: 
in 1 and- defined in the Indian Penal Code, 
and not hereinabove defined, shall be 
deemed to have the meanings respec- 
tively attributed to them by the Code.” 


It is no duobt true that the expression 
“Court of Justice” does not appear to 
have been used in the Code (although 
the expression “Judge” does find a place 
in S.. 197 thereof), but then there is no 
escape from the conclusion that when 
a “Judge” (including a Magistrate) who 
is empowered to act judicially and does 
so act constitutes not merely a Court 
of Justice. 


32. Now I proceed to examine the 
relevant provisions contained in Ch, XIV 
of the Code which carries the caption 
“Information to the Police and their pow- 
ers to Investigate.” It may be.stated at 


` 
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once that although the Chapteris headed 
as stated, it is not confined to matters 
which are strictly concerned with the 
investigation stage but also deals with 
situations which arise after the investi- 
gation has been finalized. Reference may 
be made in this behalf to sub-sec. (2) of 
S. 172 of the Code which reads thus : 

“Any Criminal Court may send for 
the police-diaries of a case under in- 
quiry or trial in such Court, and may 
use such diaries, not as evidence in the 
case, but to aid it in such inquiry or trial. 
‘Neither the accused nor his agents shall 
be entitled to call for such diaries, nor 
shall he or they be entitled to see them 
merely because they are referred to by the 
Court, but, ifthey are used by the police 
officer who made them, to refresh his 
memory, or if the Court uses them for 
the purpose of contradicting such po- 
lice-officer, the provisions of the Indian 
Evidence Act, 1872, S. 161 or Sec. 145, 
as the case may be, shall apply.” 


The sub-section clearly deals with the 
use of police-diaries at an inquiry or 
trial which a Magistrate holds not in 
his administrative or executive capacity 
but undoubtedly as a Court. The cap- 
_tion of.the Chapter therefore is not de- 
cisive of the question as to whether a 
particular provision contained therein is 
limited to the supervisory jurisdiction of 
the Magistrate in relation to the investi- 
gation being conducted by the police or 
deals with his judicial functions as a 
Court. 

The contents of Ss. 169, 170 and 173 
of the Code may now be scrutinised. 
They are reproduced below: 

“169. If, upon an investigation under 
this Chapter, it appears to the officer in 
charge of the police station or to the 
police officer making the investigation 
that there is not sufficient evidence or 
reasonable ground of suspicion to jus- 
tify the forwarding of the accus- 
ed to a Magistrate, such officer 
shall, if such person is in custody, 
release him on his executing a bond, 
with or without sureties, as such officer 
may direct, to appear, if and when so 
required, before a Magistrate empower- 
ed to take cognizance of the offence on 
a-police report ahd to try the accused 
or commit him for trial.” ` 

“170. (1) If, upon an investigation un- 
der this Chapter, it appears to the offi- 
cer in charge of the police-station that 
there is sufficient evidence or reasonable 
ground as aforesaid, such officer shall 
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forward the accused under custody to a 
Magistrate empowered to take cogniz- 
ance of the offerce upon a police report 
and to try the accused or commit him 
for trial or, if the offence is bailable and 
the accused is able to give security, 
shall take security frem him for his 
appearance before such Magistrate on a 
day fixed and for his attendance. from 
day to day before such Magistrate until 
otherwise directed.” f 

“(2) When the officer in charge of a 
police station forwards an accused per- 
son to a Magistrate or take security for 
his appearance before such Magistrate 
under this section, he shall send to such 
Magistrate any weapon or other article, 
which it may be necessary to produce 
before him, and shall require the com- 
plainant (if any) and so many of the 
persons who appear to such officer to 
be acquainted with the circumstances of 
the case as he raay think necessary, to 
execute a bond to appear before the Ma- 
gistrate as thereby directed and prose- 
cute or give evidence (as the case may 
be) in the matter of the charge against 
the accused. 

(3) If the Court of the District Magis- 
trate or sub-divisional Magistrate is 
mentioned in the bond, such Court shall 
be held to include any Court to which 
such Magistrate may refer the case for 
inquiry or trial, provided reasonable no- 


tice of such reference is given to such 
complainant or persons.” 
“173. (1): Every investigation under: 


this Chapter shell be completed with- 
out unnecessary delay, and, as soon as 
it is completed, zhe officer in charge of 
the police-station . shall 

(a) forward to a Magistrate empower- 
ed to take cognizance of the offence on 
a police report a report, in the. form 
prescribed by the State Government, set- 
ting forth the names of the parties, the 
nature of the informetion and- the 
names of the persons who appear to be 
acquainted with the circumstances of 
the case, and stating wheather the accus- 
ed (if arrested) has been forwarded in 
custody, or has been released on his 
bond, and, if so, whether or without 
sureties, and 

(b) communicate, in such manner as 
may be prescribed by the State Govern- 
ment, the action taken by him to the 
person, if any, ky whom the informa- 
tion relating to the commission of the 
offence was first given. 

(2) Where a superior officer of police 
has been appointed under S. 158, the re- 
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port shall, in any cases in which the 
State Government by general or spe- 
cial order so directs, be submitted 
through that officer, and he may, pend- 
ing the orders of the Magistrate, direct 
the officer in charge of the police station 
to make further investigation. 

(3) Whenever it appears from a report 
forwarded under this section that the 
accused has been released on his bond, 
the Magistrate shall make such order 
for the discharge of such bond or other- 
wise as he thinks fit. 

(4) After forwarding a report under 
this section, the cfficer in charge of the 
police-station shall, before the com- 
mencement of the inquiry cr trial, fur- 
nish or cause to be furnished to the ac- 
cused, free of cos:, a copy cf the report 
forwarded under. sub-s. (1) and of the 
first information report recorded under 
S. 154 end all other documents or rele- 
vant extracts thereof, on which the pro- 
secution proposes to rely, including the 
statements and confessions, if any re- 
corded under S. 164 and the statements 
recorded under sub-sec. (3) of S. 161 of 
all the persons whom the prosecution 
Proposes to examine as its witnesses, 

(5) Notwithstanding anything contain- 
ed in sub-sec. (4), if the police-officer is 
of opinion that ary part of any state- 
ment recorded -under sub-sec. (3) of 
5. 161 is not relevant to the subject- 
matter of the inguiry or trial or that 
its disclosure to the accused is not es- 
sential in the interests of justice and is 
inexpediant in the public interests, he 
shall exclude such part from the copy of 
the statement furnished to the accused 
and in such a case, he shall make a re- 
port to the Magistrate stating his rea- 
sons for excluding such part: 

“Provided, that at the commencement 
of the inquiry or trial, the Magistrate 
shall, after perusing the part so exclud- 
ed and considering the report of the po- 
lice officer, pass such orders as he 
thinks fit and if he so directs, a copy of 
the part so excluded or such portion 
thereof, as he thinks proper, shall be 
furnished to the accused.” 

Sections 169 and 170 do not talk of 
the submission of any report by the po- 
lice to the Magistrate, although they do 
state what the police ‘has to do short of 
such sukmission when it finds at’ the 
conclusion of the investigation (1) that 
there is not sufficient evidence or rea- 
sonable ground of suspicion to justify 
the forwarding of the accused to a Ma- 
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gistrate (Sec. 169) (2) that there is suffi- 


“cient evidence or reasonable ground as 


aforesaid (section 170). In either case 
the, final report of the police is tb be 
submitted to the Magistrate under sub- 
sec. (1) of S. 173. Sub-sec. (3) of that 
section further provides that in the case 
of a report by the police that the accused 
has been released on his bond (which is 
the situation envisaged by section 169), 
the Magistrate shall make “such order 
for the discharge of such bond or other- 
wise as he thinks fit”. Now what are 
the courses open to the Magistrate in 
such a situation? He may, as held by 
this Court in Abhinandan Jha v. Dinesh 
Mishra, (1967) 3 SCR 668: (AIR 1968 SC 
117) 

(1) agree with the report of the police 
and file the proceedings; or 

(2) not agree with the police 
and : 

(a) order further investigation, or 

(b) hold that the evidence is sufficient 
to justify the forwarding of the accused 
to the Magistrate and take cognizance of 
the offence complained of. 

The appropriate course has to be de- 


report 


. cided upon after a consideration of the 


report and the application of the mind 
of the Magistrate to the contents there- 
of. But then the problem to be solved 
is whether the order passed by the Ma- 
gistrate pertains to his executive or 
judicial capacity. In my opinion, the 
only order which can be regarded as 
having been passed by the Magistrate in 
his capacity as the supervisory autho- 
rity in relation to the investigation car- 
ried out by the police is the one cover- 
ed by the course 2 (a). The order pass- 
ed by the Magistrate in each of the 
other two courses, that is, (1) and 2 (b), 





and is a judicial order determining the . 
rights of the parties (the State on the 
one hand and the accused on the other) 
after the application of his mind. And. 
if that be so, the order passed by the 
Magistrate in the proceeding before us 
must be characterised as a judicial act 
and therefore as one performed in his 
capacity as a Court. 

33. The reasons which have weighed 
with me in coming to the conclusion ar- 
rived at in the last paragraph are equal- 
ly applicable to the consideration of the 
question whether an order of bail pass- 
ed by a Magistrate calls for the per- 
formance by him of his judicial func- 
tions. Such an order also decides the 
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rights of thë State and the accused and 


is made by the Magistrate after the ap-~ 


plication of his mind and therefore in 
the discharge of his judicial duties, 
‘which factor . constitutes it as act of a 
Court. : 


34. For a. iribünal to be acting as a 
Court, it is not necessary that the par- 
ties must have a right of hearing: or 
adducing evidence at every stage of the 
proceedings before it. This is specially 
true of Courts constituted as such by 
the legislature. ` Reference may here be 
made to interlocutory orders ` issuing 
temporary injunctions or staying. pro- 
ceedings in a subordinate Court or dis- 

>- possession of a party by civil Courts at 
the instance of a plaintiff or appellant 
and in the absence of the opposite party 
which comes into the picture later on 
after it is served with a notice. And 
even subsequent to the appearance oi 
the party adversely affected, the existence 
of a prima facie case would tilt the 
scales against it so that the order ear- 
lier’ passed in favour of the other party 
is confirmed till the conclusion of the 
case on merits, even though the case 
may finally be decided otherwise and 
the interlocutory order found to be un- 
just and then vacated. And yet it can 
hardly be argued that the presiding of- 
ficer of the Court does not act asa 
Court when passing such an order. 
Really, the right to adduce evidence and 
be heard is to be taken into considera- 
tion as being available at one stage of 
the proceedings or the other. Thus in 
the case of an order passed by a Magis- 
trate under sub-sec, (3) of S. 173 of the 
Code in agreement with the police re- 
port does not call for any hearing or 
the production of any evidence on the 
part of the accused, as it goes in his 
_|favour. If the Magistrate, on the other 
hand, disagrees with the report submit- 
ted by the police and takes cognizance 
‘Jof the offence, the accused comes into 
the picture and thereafter shall have 
the right to be heard and to ‘adduce evi- 
dence in support of his innocence, 
Viewed in this context, all orders pass- 
ed by a Magistrate acting judicially 
(such as orders of bail and those pass- 
ed under sub-sec. (3) of S.-173 of the 
Code discharging an accused or orders 
taking cognizance of the offence com- 
plained of) are parts of an integral 
whole which may end with a definite 
judgment after an inquiry or a trial, or 
‘earlier according to the exigencies ‘of 
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the situation obtaining at a particular 
stage, and which: involves, if need. be, the 
adducing of evidence and the decision of 
the: Magistrate on an appreciation there- 
of. They cannot be viewed in isolation 
and given a character different from 
the entire judicial .process of which 
they are intended to form a part. 

35. In the view that I have taken of 
the matter, I dc not consider it’ neces- 
sary to go into the details of the con- 
flict .of opinion amongst the High Courts 
in India in relation thereto but I would 
touch briefly thereupon. In J. D. Boy- 
walla v. Sorab Rustomji Engineer, 43 
Bom LR 529 - (AIR 1941 Bom 294) 
Beaumont, C. J. speaking for himself 
and Macklin, J.. emphatically held that 
a Magistrate while passing an order re- 
leasing an accused person on bail or 
discharging him in pursuance of a re- 
port submitted by the police to the ef- 
fect that the evidence was insufficient to 
sustain the charge, acts judicially and 
therefore is a Court within the meaning 


of that term as used in Cl. (b) of sub- 
sec. (1) of S. 195 of the Code. That de- 


cision was followed by a Division Bench 
consisting of Shah, C. J, and Baxi, J., 
in State v. Vipra Khimji Gangaram, AIR 


-1952 Sau 67 in so far as an order dis- 


charging an accused person as aforesaid 
is concerned. Beaumont, C. J’s view in 
regard to orders of bail was accepted as- 
correct by M. © Desai, C. J. and Misra, 
J., in Badri v. State, ILR (1963) 2 All 
359 : (1963-2 Cr. LJ 64). f 

These three decisions, in my opinion, 
lay down the correct law on the point 
and the view expressed to the contrary 
by the Madras, Calcutta and Patna High 
Courts as also ky a Full Bench of the 
Allahabad High Court in Hanwant v. 
Emperor and by a Full Bench of the 
Lahore High Court in Emperor v. Hayat 
Fateh Din, AIR 1948 Lah 184, merits re- 
jection for the reasons stated above. 

36. In so far as this Court is concern- 
ed, the point debated before us has not 
been the subject-matter of any decision 
and was expressly left open in M. L. 
Sethi v. R. P. Kapur, (1967) 1 SCR 520 : 
(AIR 1967 SC 528). In that case the ap- 
pellant had lodged a report with the 
police charging the respondents with cer- 
tain cognizable offences. While the 
police were investigating into the report, 
the respondent filed a-complaint in the 
Magistrate’s Court alleging that the ap- 
pellant had committed an offence under 
I. P. C. by falsely 
charging the respondent with having 
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‘committed an offence. Ths Magistrate 
took cognizance of the respondent’s com- 
plaint under S. 190 of the Code. At that 
stage there were no proceeedings in any 
Court nor any order by any Magistrate 
for arrest, remand or bail of the respon- 


dent in connection with the appellant's 


report to the police. Later, however, the 


police arrested the respondent in. con-— 


nection with’ the’ appellant’s’ report and 
filed a charge sheet: against him, but the 
case ended in an order of discharge. 
Thereafter, the appellant raised an ob- 
jection in the Court of the Magistrate to 


the effect that cognizance of the offence, 


under Section 211 of the I. P. C, could 
not be taken in view of the provisions of 
cl, (b) of sub-section (1) of S. 195 of the 
Code, The Magistrate rejected the ~con- 
tention and the order was confirmed by 
the Sessions Court and the High Court. 
While dismissing the appeal, this Court 
held that the complaint filed by the res- 
_pondent was competent and- that cl. , (bÌ 
aforesaid did not stand in the way of the 
Magistrate taking cognizance, inasmuch 


as, there had been no proceedings of any. 


kind whatsoever before the Magistrate 
in relation to the report lodged by the 
appellant with the police till the com- 
plaint was filed by the respondent. Re- 
liance was placed. on, behalf of the ap- 
pellant in that case on Badri v. State 
_ (supra) and J. D. Boywalla v. Sorab Rus~ 
tomji Engineer (supra) but the points de- 
cided in those cases were held not to 
arise in the case then before the ‘Court 
which made the following observations 
in relation thereto (at p. 538 of AIR 
1967 SC): : 


“In the case of Badri v. State, . where. 


an offence under S. 211, I. P. C., was al- 
leged to have been committed by the 
person making a false report against the 
complainant and others to the police, it 
was held that it was an offence in rela- 
tion to the remand proceedings and the 
bail proceedings which were subsequent- 
ly taken before a Magistrate: in connec- 
tion with that report to the police; and, 
therefore, the.case was governed by Sec- 
tion 195 (1) (b), Cr. P. C, and no cogniz- 
ance of the offence could be taken except 
on a complaint by the Magistrate who 
held the remand and bail proceedings. 
We do not consider if necessary to ex- 
press any opinion whether the. remand 
and bail proceedings before Magistrate 
could be held to be proceedings in a 


Court, nor need we consider the question. 


whether the charge of making of the 


` 
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false report- could be rightly held to be 
in relation to those proceedings. That 
aspect need not detain us, because, in 
the case before us, the facts are different. 
The complaint for the offence under Sec- 


tion 211, I. P..C. was taken cogniz- ' 
‘ance of: by the Judicial Magistrate at 


Chandigarh at a stage when there had 


been no proceedings for arrest, remand _ 


or bail of the respondent and the .case 
was still entirely in the hands of. the 
police.. There was, in fact, no order by 
any Magistrate in the proceedings being 
taken by the police on. the report lodged 
by the appellant up to the stage when the 
question of .applying the provisions of 
Section 195 (1) (b), Cr. P. C. arose. These 
two cases are also, therefore, of no. assist- 
ance to the appellant. On the. same 


_ ground, tHe decision of the Bombay High 


a 


Court, in J. D. Boywalla v Sorab Rus- 
tomji Engineer is also inapplicable, be- 
cause in that case also orders were. pass- 


ed by a Magistrate on the final report _ 


made by the police after investigation | of 
the facts in the report in respect of 
which the complaint under S. 211, I. P. C. 
was sought to be filed.” 


37. In- another part of. the ident 
deciding M. L. Sethi v.' R. P. Kapur, (AIR 
1967 SC 528). (supra).. this Court ioe 
agreed with: the view expressed ` 
Ghulam Rasul v. Emperor, AIR: 1936 Lah 
238, wherein Blacker, J., made the fol- 
lowing observations : 


“I am clear that the words in this sub- 
sec. “in relation to any proceedings in any 
Court”. apply tothe case ofa false report 
or a false statement made in an investiga- 
tion by the police with the intention that 
there shall in consequence of this’ be a 
trial in the criminal Court, and I find 
support for this view in the case report- 


“ed as AIR 1929 Sind 132”. 


This view of Blacker, J. was repelled 
by this Court thus: 


“The decision in the words in whith 
the learned Judge expressed himself ap- 
pears to support the argument of learn- 


ed counsel for the appellant in the pre- . 
. sent case but we think that very likely 


in that case, the learned Judge was influ- 
encéd by the circumstances that the case 


‘had been reported ‘by the police to the 


Magistrate for cancellation. He appears 
to have held the view that the Magistrate 


-having passed an order of cancellation, 


it was necessary that the complaint 


‘should be filed by the: Magistrate, be-, 
‘cause 5: 195 -(1) (b) had become apy A E 
If the learned Judge intend Hdd +; E E 


able, 


S.C. 797. 
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say that without any proceedings being 
taken by the Magistrate in the case 
which was investigated by the police, it 
was still essential that a complaint should 
be filed by the Magistrate simply because 
a subsequent proceeding following the 
police investigation was contemplated, 
we consider that his decision cannot be 
accepted as correct.” 


These observations cannot be held to 
mean that if an order of cancellation of 
a case has actually been passed by a 
Magistrate in agreement with the report 
of the police to the effect that no suffi- 
cient evidence was available against the 
accused, such order could not be regard- 
ed as a judicial proceeding and the 
Magistrate passing it could not be given 
the status of a Court. This is apparent 


from the last sentence of the passage just- 


above extracted which indicates that all 
that was meant was that if Blacker, J. 
meant to say that even though no pro- 
ceeding at all had been taken by the 
Magistrate, cl. (b) of sub-section (1) of 
S. 195 of the Code would be attracted 


merely for the reason that the police had ` 


held an investigation. which would at a 
later point of time result in any proceed- 
ings before the Magistrate this Court 
could not agree with him. Another faci 
which may be noted inthis connection 
is that the judgment in Ghulam Rasul 
v. Emperor (supra) does not state in um 
mistakable terms that any order of can- 
cellation of the case was passed by the 
concerned Magistrate and all that is men- 
tioned is that the police had reported the 
case for “cancellation” which may well 
mean that really no order of cancella« 
tion had in fact been made by the Magis: 
trate, 


38. As the order releasing 
(sic) (Pathak ?) on bail and the one ulti- 
mately discharging him of the offence 
complained of amount to proceedings be- 
fore a Court, all that remains to be seen 
is whether the offence under Sec. 211 of 
the I. P. C. which is the subject- 
matter of the complaint against Trivedi 


can be said to have been committed "in 
relation to” those proceedings. Both 
the orders resulted directly from 


the information lodged by Trivedi with 
the police against Pathak and in: this 
situation there is no getting out of the 
conclusion that the said offence must be 
regarded as one committed in relation to 
those proceedings. This requirement of 
cl. (b) aforementioned is also therefore 
fully satisfied. ; 
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33. For the reasons stated, I hold that 
the complaint agaist Trivedi is in respect 
of an offence alleged to have been com- 
mitzed in relation to a proceeding in 
Court and that in taking cognizance of it 
the SDJM actec im contravention of the 
bar contained in the said clause (b), as 
there was no complaint in writing either 
of the SDJM or of a superior Court. In 
the result, therefore, I accept the appeal 
and, setting aside the order of the High 
Court, quash the proceedings taken by 
the SDJM against Trivedi. 

JASWANT SINGH, J.:— I have had 
the advantage of going through the judg- 
ments prepared by my esteemed brothers 
Kai.asam and Koshal. While I find my- 
self unable to agree with the view ex- 
pressed by my learned brother Kailasam, 
I am inclined to agree with the opinion 
of and the conclusion arrived at by my 
learned brother Koshal. 

: ORDER 

40. In accordance with the opinion of 

the majority, the appeal is allowed, the 





order of the High Court is set aside and 


the proceedings taken by the Sub-Divi- 
sional Judicial Magistrate against the ap- 
pellant, Kamlapati Trivedi, are quashed. 

Appeal allowed. 
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` P, N. BHAGWATI, JASWANT SINGH 


AND A. P. SEN, JJ. 
Mahindra and Mahindra Ltd., Appel- 
lant v. The Union of India and another, 
Respondents. 
C:vil Appeal Mo. 860 cf 1978, D/- 24-1- 
197¢. » 


(4) Monopolies and Restrictive Trade 
Practices Act (54 of 1969), S. 55 — Inter- 
pretation — Amendment of S. 100, C. P. 
Code — Effect of, on right of appeal — 
Applicability of S. 8 (1) of General 
Clauses. Act (10 of 1897). i 

The grounds specified in the then exist- 
ing Section 100, C. P. C., were incorpo- 
rated in S. 55 and the substitution of the 
new Section 100 did not affect or restrict 
the grounds as incorporated. (Para 29) 

If there is mere reference to a provi- 
sion of one statute in another without in- 


*(Judgment and Order of MRTPC in 
R. T. P. Engu:ry No. 91 of 1975, D/- 
2-2-1978.) : 


CW, CW/A887/79/CWM 
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corporation, then, unless a different in- 
tention -clearly appears, S. 8 (1) of Gene- 
ral Clauses Act would apply and the re- 
ference would be construed as a refer- 
ence to the provision as may be in force 
Trom time to time in the former statute. 
But if a provision of one statute is incor- 
porated in another, any subsequent 
amendment in the former statute or even 
its total repeal would not affect the pro- 
vision as incorporated in the latter sla- 
tute. 

Section 55 is an instance of legislation 
by incorporation and not legislation by 
reference. AIR 1962 SC 316; AIR 1871 
SC 454; AIR 1931 PC 149; AIR 1963 SC 
553; AIR 1975 SC 17, Relied on. 

f . f “(Paras 8, 9) 

The right of appeal was clearly intend- 
ed to be limited to the grounds set out 
in the then existing S. 100. Those were 
the grounds which were before the Legis- 
lature and to which the Legislature could 
have applied its mind and it is reasonable 
to assume that, it was with reference to 
these specific and known grounds that 
the Legislature intended to restrict the 
right of appeal. The grounds specified 
in S, 100 might be changed from time to 
time having regard to the legislative 


policy relating to second appeals and it’ 


is difficult to see any valid ‘reason why 
the Legislature should have thought it 
necessary that these changes should also 


be reflected in S. 55 which deals with. 


the right of appeal in a totally different 
context. (Para 9) 

Anno: AIR Manual (3rd Edn.j, Gene- 
ral Clauses Act, S. 8, N. 1. 


(B) Monopolies and Restrictive Trade 
‘Practices Act (54 of 1969), S. 13 (2) — 
Power conferred: on the commission 
under Scope and magnitude of 
Regn. 85 — Effect of. 

A wide and unusual power is confer- 
red on the Commission under S. 13 (2) to 
amend or revoke an order at any time. 
It is a curial power intended to ensure 
that the order passed by the Commission 
is and continues to be in conformity with 
the requirements of the Act and the 
trade practices condemned by the order 
+- is really and trully a restrictive trade 
practice. But howsoever large may be 
the amplitude of the power, it must be 
pointed oùt that it cannot be construed 
to be so wide as to permit re-hearing on 
the same material without anything 
more, with a view to showing that the 
order is wrong on facts. This is the only 
limitaticn that can be read in S. 13 (2). 

(Para 10) 
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‘It is left to the discretion of the Com- 
mission whether the power should be 
exercised in'a given case and if so, to 
what extent. But this discretion being a 
judicial or in any event a quasi judicial 
discretion, cannot be “arbitrary, vague 
or fanciful’; it must be guided by rele- 
vant considerations; Every case of an 
application under S. 13 (2) would have to 
be decided on its own distinctive facts 
and the Commission would have to find 
whether it is” a proper case in which, 
having regard to the relevant considera- 
tions, the order made by it should be 
amended or revoked. The fact that an 
appeal lies against the order under Sec- 
tion 55 but has not been preferred, 
would be no ground for refusing to exer- 
cise the power under S. 13 (2). The 
scope and applicability of Section 13 (2) 
is not cut down by the provision for ap- 
peal under S. 55. (Para 10) 

Regulation 85 (2) does not in any man- 
ner limit the power under S, 13 (2), The 
words “as far as may” occurring in 
Regn. 85 indicate that the provisions of 
5. 114 and O.. XLVII, R. 1 are to be in- 
voked only to the extent they are ap- 
plicable and if, in a given case, they are 


‘Not applicable, they may be ignored but 


that does not mean that the power con- 
ferred under S. 13. (2) would not be 
exercisable in such a case. (Para 11) 

(C) Monopolies and Restrictive Trade 
Practices Act (54 of 1969), Ss. 13 (2) and 
55 -— Application under S. 13 (2) made 
instead of appeal — Acquiescence held 
pees not inferred — (Civil P. C. (5 of 

, S. 9 — Evidence Act 
TS (1 of 1872), 

An application under.S. 13 (2) being 
an alternative and perhaps a more effec- 
tive remedy available to.a party, the 
failure to prefer an appeal cannot be 
construed as acquiescence on its part. 

(Para 12) 

Anno: AIR Comm. C P. C. (9th Edn.), 
S. 9, N. 5; AIR Manual (8rd Edn.), Evi. 
Act, 5. 114, N. 93. 

(D) Evidence Act (1 of 1872), S. 115 
— Estoppel — When arises. 

Estoppel can arise only if a party to 
a proceeding has altered his position on 
the faith of a representation or promise 
made by another. (Para 12} 

Anno: AIR Manual (3rd Edn.), Evi. 
Act, S. 115, N., 21. i 
_{E) Monopolies and Restrictive Trade 
Practices Act (54 of 1969), S. 10 (a) (iii) 


— Application under — Necessary con- 
tents of. 


r 
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It is true that -an application by the 
Registrar under 8. 10 (a) (iii) "must con- 
tain facts which, in the Registrar’s opin- 
ion, constitute restrictive trade prac- 
tice” and -it is not sufficient to make 
“mere references to clauses of the agree- 
ment and bald allegations that the ‘claus- 
es constitute restrictive trade. practice”. 
The application must set-out facts or fea- 
tures “to show or establish as to how the 
alleged clauses constitute restrictive 
trade practice in the context of facts”. 
AIR 1977 SC 973, ‘Relied on, (Para 13) 


But even if the application ‘did “not set 
out any facts or features showing how 
` the trade practices complained of by the 
Registrar were restrictive trade practic- 
es, the Registrar could still at the hear- 
‘ing of the inquiry, in the absence of any 
demand for particulars being made by 
the other side, produce material before 
the Commission disclosing facts or fea- 
tures which would go to establish the re- 
strictive nature of the trade | practices 
complained of by him and if the Regis- 
“trar did so, the defect in the application 
would not be of mich consequence. 

(Para 13) 

(F) Monopolies and Restrictive Trade 
Practices Act (54 of 1969), Ss. 2, (0) and 
33 — “Restrictive trade practice? — 
‘What amounts to — Duty of Commission 
or Court to consider relevant factors -= 
Observations of Beg, C. J. in Hindusthan 
.Levers Ltd. v. MRTP, AIR 1977.SC 1285 
-Held not good law — (evidence Act (1 of 
1872); Ss, 91, 92). ~ 

If a trade practice merely regulates 
and . thereby promotes competition, it 
would not fall within the definition of 
restrictive trade practice, even though it 
may be, to some extent, in restraint of 
trade. Whenever, therefore, a question 
arises before the Commission or the 
Court as -to whether a certain trade prac- 
tice is restrictive or not, it has to be, de- 
cided not on any theoretical or a priori 
reasoning, but. by inquiring whether the 
trade practice has or may have the effect 
of preventing, distorting or restricting 
competition. This inquiry must depend 
on, the existing constellation of economic 
facts and circumstances relating to the 
particular trade. The peculiar facts and 
features of the trade would be very much 
relevant in determining whether a. parti- 
cular trade practice has the actual or 
probable effect of diminishing or pre- 
‘venting competition.. ' (Para 14) 

The “rule of reason” normally requires 
an ascertainment of the facts or features 
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peculiar. to the -particular business; its 
condition before and after: the restraint 
was imposed; -tke nature of the restraint 
and its effect, actual or probable; -~ the 
history of the restraint -and the evil be- 
lieved to exist, the reason for adopting 
the particular restraint and. the. purpose 
or end-sought to be attained. and it.is 
only on a consideration of: these factors 
that it .can be cecided whether a. parti- 
cular act, contract: or agreement, impos- 
ing the restrain: is unduly restrictive of 
competition so as.to constitute “restraint 
of trade”. i : (Para 15) 

Tt is'-possible that a:.trade practice 
which may -prevent or diminish -compe- 
tition in a given. constellation of econo- 
mic facts and zircumstances may, in a 
different constellation of economic: facts 
and ‘circumstances, be found .to promote 
competition. It cannot be said-that every 
restraint imposed by .a trades practice 
necessarily prevents, distorts or -restricts 
competition and jis,’ therefore, a. restric- 
tive trade practice. Of course there may 
be trade practices, which are -such:-that 
by their’ inherent nature and. inevitable 


‘effect. they necessarily impair ‘competi- 


tion and in case:of such trade practices, 
necessary: ‘to .consider 
any other factsior circumstances, for they 
would: bẹ. per sa restrictive. trade: prac- 
tices, Such would be the position: in 
case. of those trade practices which’ of 
necessity produee the prohibited:. effect 
in such an overwhelming proportion “of 
cases that minute inquiry in every *in- 
stance would be wasteful of judicial. and 
administrative resources., `> (Para -15) 
- The. clauses, of- the _distributorship 
agreement imposing restriction as. to ter- 
ritory, area or market ‘and providing for 
exclusive dealership are not per se. .res- 
trictive trade practices. Whether such 
trade practices constitute restrictive 
trade practices. sr not ih.a given case 
would depend cn the particular _ facts 
and features of the trade and other re- 
levant considerations which would show 
the actual or probable effect of ‚such 
trade practices on competition. ... 
‘(Para 15) 

The question whether a ‘trade. practice .. 
is restrictive trade practice or. not is | 
essentially a question cf law based on 
the application of the definitien in Sec- 
tién 2 (o) to tha facts of a given case 
and no admission on a question of law 
can ever bé used in evidence against the 
maker. of the admission. >, (Para. 16) 

Sections 91 and 92 cf the : Evidence 
Act does not come into the picture at 
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all while considering whether a particu- 
lar trade practice set out in an agree- 
ment has or may have the effect of pre- 
‘venting, distorting or restricting com- 
petition so as to constitue “a rėstrictive 
trade practice’: It is the actual or pro- 
bable:-effect of the trade practice which 
has to be judged in the light of the vari- 
ous considerations and there is no ques- 
tion oë contradicting, varying, adding to 
or subtracting from the terms of the 
agreement by admitting any extraneous 
evidence, Observations of Beg, C. J. in 
Hindustan Lever Ltd. v. MRTP, AIR 1977 
SC 1285, Held. not: good law. - 
y (Para 19) 
not become a 

merely be- 


.A trade practice does 
restrictive trade practice 
cause it falls within one or the other 
clause of Sec. 33 (1),. but it must also 
satisfy the: definition of. “restrictive trade 
practice” contained in S. 2 (0) and -it is 
only then that the agreement relating to 
it would require to be registered under 
S. 33 (1). It is not sec. 33 (1) which in- 
validates a clause in an agreement re- 
lating ‘to a trade practice, but it is the 
restrictive nature of the trade practice 
as-set out in S. 2 (0) which makes it 
void. Observations: of Beg, C. J. in 
Hindustan Lever Ltd. v. MRTP, -AIR 
1977. SC 1285 Held not good law. 

(Para 20) 


‘It is true that a clause in an ‘agree- 
ment may embody a trade practice and 
such trade practice may have the actual 
or probable ‘effect of restricting, lessen- 
ing or destroying competition and’ hence 
it may constitute a restrictive trade prac- 
tice and the clause may be voided, but 
itis difficult to see how the introduction of 


such a clause in the agreement, as- dis- ` 


tinguished from the trade practice em- 
bodied in the clause’ itself, can be a re- 
strictive trade practice, It is. not the in- 
troduction of such a clause, but the 
trade practice embodied in the clause, 
which has or is reasonably likely to have 
_ the ‘prescribed anti-competitive effect- 
Therefore, : whenever a question of res- 
trictive trade practice arises in relation 


to a clause in an agreement, it is the. 


trade practice embodied in the clause 
that has to be examined for the pur- 
pose of determining its actual or pro- 
bable effect on competition. Observations 
of Beg, C. J. in Hindustan Lever Ltd. 
vy. MRTP, AIR 1977 SC 1285, Held not 
good law. {Para 22) 


= What is required to be considered for 
déteimining the legality of the clause is 
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not mere theoretical: possibility -that .the 
clause may be utilised for taking action 
which is restrictive of competition, for 
it does not necessarily follow from the 
existence of such possibility that the: ac- 


tual or probable effect of the clause 
would be anti-competitive. The mate- 
rial question to consider is whether 


‘there is a real probability that the pre- 


sence of the clause itself would . be like- 
ly to restrict competition. This is basleal- 
ly a question of.market effect and: + 

cannot be determined by adopting a oe. 
trinaire approach. .There .can be .no 
hard and fast rule and each case would 
have to’ ‘be examined on its ‘own facts 
trom a business and common sense point 
of view for the purpose. of ; determining 
whether the clause has the actual) or 
probable effect of unduly restricting 
competition, It is not correct: to say that 
in every case where the clause is theo- 
retically capable of being so utilised as 
to unjustifiably restrict competition, it 
would constitute a restrictive trade prac- 
tice. (Para 23) 


` Anno: AIR Manual (3rd ‘Edn.), Mono- 
foe and -ReStrictive. Trade Practices 
Act, 33, N. 1., Evi. Act, 8. 91, Note’ 1, 
S, S2 N. lL: 

(G) Monopolies and Restrictive Trade 
Practices Act (54 of 1969), Ss. 37 and 38 
— Cease and desist order —:Two condi- 
tions precedent stated — Noncapeaking 
order — Invalid. ; 

There are two. conditions: precedent 
which must’ be satisfied before’ a. cease 
and desist order can'be ‘made by the 
Commission in regard to any trade prac- 
tice complained of before it. One is that 
the : Commission must find that. the 
trade practice complained’ of is a res- 
trictive trade practice ‘and the other is 
that where such finding . is reached, the 
Commission’ must further be satisfied 
that none of the gateways pleaded in ans= 
wer to the complaint - exists, f (Para 2 


‘The Order is clearly. vitiated Dy an 
error of law apparent on the face of the 
record if it contains only the final and 
operative order made by the Cornmis- 
sion and does: not record any reasons 
whatsoever in support of it, ' Civil Ap- 
peal No. 245 of 1970, D/- 17-12-1975 
(SC), ‘AIR 1976. SC 1785, Relied on; : 

(Para 24) 

Annó: AIR Manual, (3rd Edn.), Mono- 
polies and Restrictive ‘Trade Practicés 
Act, S. 38, N. 1. © ey S 
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Mr, Ashok H. Desai Sr. Advocate (M/s. 
B. H. Wani, Ravinder Narain, Talat 
Ansari, A. N. Haksar and Narain: Advo- 
cates with- him), for Appellant; Mr. 
Soli J. Sorabjee, Addl. Sol. Gen. (M/s. 
R. B. Datar and Girish Chandra Advo- 
cates with him), for Respondent No. 2. 


BHAGWATI, J.:—— This appeal under 
S. 55 of the Monopolies and Restrictive 
Trade Practices Act, 1969 ` (hereinafter 
referred to as the Act) raises interest- 
ing questions of law relating to the in- 
terpretation and application of certain 
provisions of the Act. The facts giving 
rise to the appeal are for the most part 
undisputed and they may be briefly 
stated as follows: 


2. “The appellant is a public limited 
company engaged in manufacture and 
sale of jeep motor vehicles and their 
spare parts and accessories. Since 1947 
the appellant was marketing and dis- 
tributing jeep motor vehicles and it had 
set up a large and complex network of 
. dealers, who were described as distribu- 
tors, for marketing and after sale ser- 
vice of such vehicles. In or about 1956 


: 46 LT 49, Clarke. v. 
8 
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the appellant started manufacturing its 
own jeep motor vehicles and since then 
it has been manufacturing such vehi- 
cles and distributing ard marketing the 
same through its network of distribu- 
tors. The appellent has appointed these 
distributors for marketing and sale of 
jeep motor vehicles on certain terms and 
conditions containad in a standard dis- 
tributorship agreement. The material 


clauses of this agreement read as fol- 
lows: 
“Section (3): Territory of Distri- 


butor — The Company grants to Dis- 
tributor the non-exclusive - privilege 
(except as hereinafter provided) of sell- 
ing at retail and the right (except here- 
inafter provided) t appoint in writing 
by forms of agreements avproved by the 
Company, Dealers to sell at retail- the 
products enumeraied in Sec. 2 of this 
agreement, within the following territory 
and also demarcazed in the map attach- 


ed hereto and which forms a part of 
this agreement. 
Distributor accepts the above retail 


selling privileges and agrees to develop 
with diligence the sales of sale products 
in said territory in accordance with this 
agreement and undertakes to achieve the 
quantum of sales in the territory as may 
be fixed by the Company from time to 
time. 

Section (4): Limitations on territo- 
rial Rights — (i) Distributor agrees 
not to solicit outside of the terri- 
tory described in S. 3 — the purchase of 
any products. 


x x x x 
Section (6): Price and Payment— Dis- 

tributor will psy for products the 
Company’s established Distributor net 


prices in effect’ on date on despatch. 
Price lists will be furnished to Distribu- 
tor by the Company, but the Company 
reserves the right to change prices at 
any time without notice. 

OX x x x f 

Section (11): Price Changes —- If the 
Company reduces its published suggest- 
ed retail list pric], for any current mo- 
del of ‘Jeep’ motor vehicles, the com- 
pany will make an allowance to Distri- 
butor as hereinafter provided. The al- ` 
lowance shall be made in respect of 
new and unused ‘Jeep’ Motor Vehicles of 
the then current model in respect of © 
which the price change has been made 
which have been purchased by Distribu- 
tor from the Cornpany within a period 
of 30 (thirty) days prior to the effec- 
tive date of such decrease in suggested 


1979 


‘list price, and which distributor shall 
have in his unsold stock on such effec- 
tive date. The allowance shall be equal 
to the difference between the net amount 
paid to the Company for such ‘Jeep’ 
Motor Vehicle (less all allowance there- 
to granted), and the net amount which 
would have been paid had such ‘Jeep’ 
motor vehicles beer purchased at the 
reduced price. No allowance, however, 
shall be made unless there is a reduc- 
tion in the RETAIL list price and in- 
creases in discounts, boruses and the 


like shall in ` no event be considered as a’ 


reduction in price. ` 
x x X x 

Section (17): Care or owner and custo- 

mer Relations 
XXX Distributor agrees -— 

“x x. x x 

(e) To refrain from selling or offering 
for sale any competing product. The 
Company shall be the sole judge as to 
whether a product is competing or not.” 
The appellant by its letter dated 27th 
January, 1971 submitted to the Registrar 
of Restrictive Trade Agreements (herein- 
after referred to as the Registrar’ cer- 
tified copies of agreements entered into 
by the appellant with the Distributors 
for registration, since in the opinicn of 
the appellant, they were registrable un- 
der the provisions of Chap. V of the Act. 
The. appellant also’ submitted to the Re- 
gistrar along with its letter dated 19th 
May, 1972 four copies of the- standard 
distributorship agreement for registra- 
tion in terms of Cl. (ii) of Rule 12 of the 
Monopolies Restrictive Trade Practices 
Rules, 1970 (hereinafter referred to as 
the Rules) and the stanéard distributor- 
ship agreement was registered by the 
Registrar under — S. 35 of the Act. 


- 3 On 17th Dec., 1975 the Registrar 
made an application to the Monopolies 
and Restrictive Trade Practices Commis- 
sion (hereinafter referred to as the Com- 
mission) under S. 10 (a) (ili) of the Act 
pointing out to the Commission that the 
standard distributorship “agreement en- 
tered into by the appellant with the 
distributors was filed by the appellant 
for registration in’ the office of the Re- 
gistrar and the same had been duly re- 
gistered under S. 35 of the Act. The 
Registrar drew the attention of the Com- 
mission to Cis. (3), (4), (5), (6), (11), (13), 
(14), (17). and (20) of the standard dis- 
tributorship agreement and claimed that 
the, provisions contained in these clauses 
related “to restrictive trade practices re- 
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of the respondent. 
its letter 


quested the Deputy Secretary 
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lating to imposing restrictions on per- 
sons and classes of persons to whom 
goods are sold and from whom goods 
are bought; tie-up Sales/full-line forc- 
ing; exclusive dealing; granting or allow- 
ing concessions;. discounts, overriding 
commission, etc. in connection with or 
by reason of dealings; resale price main- 
tenance; and allocation of area/market 
for disposal of products covered under 
the agreement, respectively attracting 
clauses (a), (b), (c), (e), (£) and (g) of Sec- 
tion 33 (1) and/or Sec, 2 (0) of the Act” 
and that these restrictive trade practices 
had and might have: the effect of prevent- 
ing, distorting and restricting competition 
and tended tobring about monopolisation 
of prices and conditions of delivery and 
to affect the flow of. supplies in the mar- 
ket relating to goods covered under the 
standard distributorship agreement in 
such manner as to impose on the con- 
sumers unjustified, costs and restrictions 
and the same were prejudicial to pub- 
lic interest. The Registrar prayed on the 
basis of these allegations that the Com- 
mission be pleased to inquire into the 
restrictive trade practices indulged in by 
the appellant, under Sec. 37 of the Act 
and pass such orders as it might deem 
fit and proper. The Commission, on re- 
ceipt of this application, decided, in 
exercise. of the powers conferred upon 
it under Ss. 10 (a) and 37 of the Act, to 
hold inquiry into the restrictive trade 
practices complained of by the Registrar 
and issued notice dated 2nd Jan., 1976 
under Regulation 53 of the Monopolies 
and Restrictive Trade Practices Commis- 
sion Regulations, 1974 (hereinafter re- 
ferred to as the Regulations) to the ap- 
pellant that if the appellant wished to 
bë heard in the proceedings before ‘the 
Commission it should comply with the 
requirements of Regulations 65 and 67 
failing which the Commission would 
proceed with. the inquiry in the absence 
The appellant, .by 
dated 3rd : February, 1976, 
acknowledged receipt of the notice and 
intimated to the Commission that it did 
not wish to be heard in the proceedings 
before the Commission but put forward 
its submissions in. regard to the restric- 
tive trade practices alleged by the Re- 
gistrar in his application. The appellant 
pointed out that the clauses of the stan- 
dard distributorship agreement com- 
plained of by the Registrar did not con- 
stitute restrictive trade practices for the 
reasons explained in the letter and're- 


to place 
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their submissions before the Commis- 
sion at the enquiry to be held by it. 
The letter was purported to be submit- 
ted in terms of Regulation 36 (3), but 
the reference to this Regulation was ob- 
viously under some misapprehension be- 
cause this Regulation occurred in Chap- 
ter V which provided the procedure for 
reference under Chapters HI and IV and 
it had no application in case of an in- 
quiry under S. 37 of the Act. The Joint 
Secretary (legal) of the Commission 
pointed out to the appellant by his let- 
ter dated llth February, 1976 that if 
the appellant wished to be heard in the 
proceedings, the appellant should comply 
with the requirements of Regulations 65 
and 67 and it is only if the appellant did 
so, that it could file a reply in answer 
to the application of the Registrar and 
moreover, the reply had to be properly 
drawn‘and duly verified and declared as 
provided in those Regulations. The Joint 
Secretary (Legal) made it clear that in 
view of this legal position obtaining un- 
der Regulations 65 and 67. it was not 
possible: to take note of the contents of 
the letter addressed by the appellant 
setting out the explanation for the vari- 
ous clauses impugned in the application 
of the Registrar. Though this position 
in law was specifically pointed cut by 
the Joint Secretary (Legal) on behalf ot 
the Commission, the appellant did not 
comply with the procedure set out in 
Regulations 65 and 67 with the result 
that the Commission decided to proceed 
ex parte against the appellant, The Re~ 
gistrar filed an affidavit of the Assistant 
Registrar dated 10ih May, 1976 in sup- 
port of the allegations contained in the 
application but this affidavit surprisingly 
did not contain any further or other 
material than that set out in the appli- 
cation. No other evidence, oral or docu- 
mentary, was produced by the Registrar 
and the Commission proceeded to deride 
the issues arising in the enquiry on the 
basis of the application supported by the 
affidavit of the Assistant Registrar. The 
Commission, after going through the ap- 
plication and the affidavit of the Assis- 


tant Registrar and hearing the Registrar, ` 


made `an order dated 14th 
the operative part of which 
following terms; 


May, 1976, 
was in the 


(1) The Respondent is hereby res- 
trained and prohibited by any agree- 
ment with any distributor to restrict by 
any method the persons or classes of 
‘persons to whom the goods are sold 
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whether such person be retail purchaser 
or a dealer. 

(2) The Respondent is hereby restrain- 
ed and prohibited from restricting in 
any manner, any purchaser whether a 
dealer or otherwise in the course of its 
trade from acquiring or otherwise, deal- 
ing in any goods other than those of the 
Respondent or the goods of any other 
person. 

(3) The Respondent is hereby restrain- 
ed and prohibited from selling any goods 
to any distributor, dealer or otherwise 
on the condition that the prices to be 
charged on resale by the purchaser 
shall be the prices stipulated by the 
respondent unless it is clearly stated that 
prices lower than those prices may be 
zharged. The Respondent is hereby 
directed that in all future price lists it 
must state on the cover or on the front 
page that the prices if any indicated 
therein as resale prices are maximum 
prices and that the prices lower than 
those price may be charged. i 

(4) The Réspondent is hereby re- 
strained and prohibited from allocating 
any area or market to any distributor or 
dealer for the disposal of the Respon- 
dent's goods. 


(5) The Respondent is, hereby restrain- 
ed and prohibited from’ prevénting any 


distributor from appointing any dealer 
of its own choice on such terms 
and conditions as may be mutually 


agreed upon between’ distributors and 
dealers in cases where the Respondént 
does not wunderteke any obligation, 
liability or responsibility in respect of 
the dealers, 

(6) The clauses in the agreements re- 
lating to the above restrictive trade 
practices are hereby declared to be 
void. The practices arising therefrom 
shall be discontinuad and shall not be 
repeated, 

(7) The Respondent shall within 3 
months from the date of service of this 
order on it make and file an affidavit 
before. the Commission setting out the 
manner in which this order has been 
given effect to. A copy of the said affi- 
davit shall simultaneously be furnished 
to the Registrar. 

(8) There will be 
costs,” 

Since the appellant was required to file 
an affidavit of cornpliance within three 
months as directed by cl. (7) of the 
Order, the appellant filed an affidavit 
dated 10th Sept, 1374 stating that the 


no order as to 
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appellant had fully implemented in prac- 
tice the directions contained in Para- 
graphs (1) and (5) of the Order and re- 
frained from enforcing against the dis- 
tributors any.of the clauses which had 


been declared void by the Commission: 


The appellant also pointed out that a 
draft of a new distributorship <gree- 
meng was being finalised by the =ppel- 
lant with a view to giving effect to the 
“restrictions and prohibitions’ coniained 
in the Order, The Registrar filed :n af- 
fidavit of the Deputy Registrar dated 
27th Sept, 1976 seeking particulares from 
the appellant showing how the sppel- 
lant had implemented the directiors con- 
tained in the Order. The appellant by 
its reply dated lith November, 1976 
poinzed out that since the date of 12ceipt 
of the Order, the appellant had not 
given effect to the trade practices vover- 
ed by Paragraphs (1) to (5) of the 
Order nor required any of the dis‘ribu- 
tors to abide by the clauses of the stan- 
dard distributorship agreement relating 
to those trade practices and on th: con- 
trary, intimated to the distributors that 
the old distributorship agreement would 
have to be substituted by a new revis- 
ed agreement, The appellant sub-nitted 
that since the clauses of the stendard 
distributorship agreemeent declared void 
by the Commission were not enforreable 
in law by the appellant, it did not make 
any difference whether or not they were 
deleted from the existing distributorship 
agreement and in view of the fact that 
a new revised agreement was being pre- 
pared which would comply with tre di- 
rections contained in the Order, it was 
not’ necessary to effect any amencments 
in the existing distributorship agree- 
meni. It seems that there was a hear- 
ing before the Commission on this issue 
as regards compliance-with the direc- 
tions contained’ in the Order anc the 
draf; of the revised distributorship 
‘agreement prepared by the appellant 
was considered and pursuant to th: sug- 
gestion made by the Commission the 
appellant agreed to amend two clauses 
in the draft and the Commission Dy its 
Order dated 7th Dec.’ 1976 directed that 
the revised  distributorship agre2ment 
should be filed by the appellant b” 31st 
March, 1977. f 


4. Now, it appears that subsequent 
to the Order of the Ccmmission dated 
7th Dec., 1976 an important decision was 
given by this Court in Tata Engineering 
and Locomotive Co. Ltd, Bomb:y v. 
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The Registrar of the Restrictive Trade 
Agreements New Delhi, (1977) 2 SCR 685: 
(AIR 1977 SC 973) relating to the inter- 
pretation of some of the relevant provi- 
sions of the Act bearing on restrictive 
trade practices. This decision was given 
in an appeal preferred by Tata Engine- 
ering Locomotive Company Ltd. (here- 
inafter referred to as-the Telco) against 
an order made by the Commission in an 
enquiry under S. 37 and it reversed the 
view taken by the Commission in seve- 
ral important aspects. Though this de- 


‘cision was given on 2ist Jan., 1977, it 


was not fully reported until March 1977 
and on reading it, the appellant felt that 
the order of the Commission dated 14th 
May, 1976 required reconsideration, as 
it was contrary to the law laid down in 
this decision, The appellant accordingly 
made an application to the Commission 
on 31st March, 1977 where, besides ask- 
ing for extension of time for filing a 
copy of the revised  distributorship 
agreement on the ground that the dea- 
lers were spread out all over India 
and it would take considerable time for 
execution of the revised distributorship 
agreement by them, the appellant point- 
ed out that it had not contested the en- 
quiry proceeding under S. 37 in the first 
instance because the decision given by 
the Commission in the Telco case was 
directly applicable, but since that deci- 
sion of the Commission was reversed by 
this Court in appeal, the appellant was 
advised to move a suitable application 
for amendment and/or modification of 
the Order dated 14th May, 1976 and 
that was also an additional reason why 
the time for filing the revised distribu- 
lorship agreement should be extended, 
so, that the revised distributorship agree- 
ment could be in accordance with the 
directions. if any. which might be given 


by the Commission on the proposed ap-. 


plication. The Commission acceded to 
the request contained in this application 
and extended the time for filing the re- 
vised distributorship agreement up to 4th 
June, 1977. 

5. The appellant thereafter -made an 
application dated 30th May, 1977 under 
S. 13 (2) of the Act read with Regn. 85 
for revocation, amendment or modi- 
fication of the Order of the Commission 
dated 14th May, 1976. The appellant set 
out in this application various facts and 
features relating to its trade of manu- 
facture and sale of Jeep motor vehicles 
and their spare parts and accessories and 
enumerated a. number of grounds on 


` 
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which the order of the Commission Dtd. 


14th May, 1976 deserved to be re- 
vised, revoked, amended or otherwise 
modified, The application was opposed 
by the Registrar by filing a reply dated 
17th Aug., 1977. The parties were there- 
after heard by the Commission on 26th 
Aug., 1977 and pursuant to the direc- 
tions given by the Commission, affidavits 
of documents were filed and evidence 
was recorded on both sides. .It appears 
that in the course of.the evidence the 
appellant came to know that in Novem- 
ber, 1977 Hindustan Motors Ltd. had in- 
troduced in the market diesel trekker 
which -was clearly a-competing. -vehicle 
and the - appellant thereupon applied 
to the Commission’ on 30th January, 
1978 for amendment of the appli- 
cation by adding a -plea, that. the 
fact that since Nov., 1977 Hindustan Mo- 
tors Ltd. had started manufacturing and 
selling diesel trekker which was a high- 
ly competitive product was another 
material change in the relevant circum- 
stances which justified the revocation, 
amendment or modification of the Order 
dated 14th May, 1976. This application 
for amendment was opposed by the Re- 
gistrar on the ground that it was made 
at a very late stage of the proceeding. 
The Commission did not pass any order 
on this application for amendment and 
kept it pending and proceeded to dis- 
pose of the main application by an 
Order dated 28th Feb., 1978 by which it 
rejected the main application with costs 
and added a-.short order on the same 
day stating that in view of the order on 
the main application, there would be no 
order on the application for amendment. 
The appellant thereupon preferred the 
present appeal in this Court under Sec- 
tion 55 challenging the validity of the 
order made by the Commission rejecting 
the application of the appellant. 


6. Before we set out the rival con- 
tentions of the parties in the appeal, it 
would be convenient at this stage to re- 
fer to the relevant provisions of the Act 
and the Regulations, Section 2 is the 
definition section and Cl. (u) of this sec- 
tion defines ‘trade practice’ to mean 
“any practice relating to the carrying on 
of any trade, and includes—(i) anything 
done by any person which controls or 
affects the price .chargeéd by, or the 
method of trading of, any trader or any 
class of traders, (ii) a single or isolated 
action of any person in relation to any 
trade”. ‘Restrictive trade practice’ is 


Mahindra & Mahindra Ltd. v. Union of India 


ALR. 


defined in S. 2, CL (0) to mean “a trade 
practice which has, or may have, the ef- 
fect of preventing, distorting or restrict- 
ing competition in any manner and- in 
particular,— (i) which tends to obstruct 
the flow of capital or: resources into the 
stream of production, or (ii) which tends 
to bring about manipulation of prices, 
conditions ‘of delivery or to affect the 
flow of supplies in the market relating 
to goods or services in such: manner as 
to:impose on the consumers: unjustified 
costs or restrictions.” Section 5, sub-sec- 
tion. (1) provides for the establishment 
of the Commission which is to consist: of 
a Chairman and not less than two and 
not more than eight other members to 
be: appointed: by tke- Central Govern- 
ment' and sub-sec.. (2) of Sec. 5- lays 
down that the Chairman shall be a per~ 
son who is or has been. or- is qualified +o 
be a judge of- the Supreme Court or of 
a High Court: It is obvious: from these 
two sub-sections of S. 5 that the Legis- 
jature clearly conzemplated that the 
Commission must-have a Chairman who 
would provide the judicial element and 
there must be at least two other mem- 
-bers who would provide expertise ‘in 
subjects like economics, law, commerce, 
accountancy, industzy, public affairs or 
administration, so that there could be a 
really high-powerec expert - commission 
competent and adequate to deal with 
the various problems which come be~- 
fore it. It, however, appears that. the 
Central Governmen: paid scant regard 
“o this legislative requirement - and 
though the office of Chairman fell va- 
cant as far back as 9th Aug., 1976, it 
Tailed to. make appointment of ‘Chairman 
until 24th Feb., 1978. Of the two other 
members of the Commission one had al- 
ready resigned earlier and his -vacancy 
was also not filled with the result that 


-the Commission continued with only one 


member for a period of about 18 months 
This was a most unfortunate . state. of 
affairs, for it betrayed total lack of con- 
cern for the’ proper constitution and 
functioning of the Commission and com- 
plete neglect of its statutory- obligation 
by .the Central Government. We. fail to 
see any reason why the Central Gov- 
ernment could not make necessary ap- 
pointments and properly constitute the 
Commission in accordance with the re- 
quirements of the Act. It is difficult to 
believe that legal: and judicial talent in 
the country had become so impoverish- 
ed that the Central Government could 
not find a suitable person to- fill the 
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vacancy of Chairman for a year and 


a half. Moreover it must be remem- 
bered that the appointments, after 
all have to be made from what- 
ever legal and judicial talent is 


available and the situation is not going 
to improve by waiting for a year or two: 
a new star is not going to appear in the 
legal firmament within such a snort 
time and the appointments cannot be 
held up indefinitely. Indeed, it is highly 
undesirable that important quasi-judi- 
cial or administrative posts should re- 
main vacant for long periods of time, 
because apart from impziring the effi- 
ciency of the functioning cfthe statutory 
authority or the administration, inexpli- 
cable delay may shake the confidence of 
the public in the integrity of the ap- 
pointments when made. Turning back 
to the provisions of the Act, we find 
that S. 10 (a) (iii) empowers the Com- 
mission to inquire into any restrictive 
trade practice upon an application made 
to it by the Registrar. The powers of 
the Commission while holding an en- 
quiry under the Act are enumerated in 
S. 12 and S. 13, sub-sec. (2) provides 
that “any order made by the Commis- 
sion may be amended or revoked at any 
time in the manner in which it was 
made.” Then follow Ss. 14 to 19 which 
deal inter alia with the procedure to be 
followed by the Commission. We are 
not concerned with Ss. 20 to 32 which 
occur in Chapters III and IV because 
they deal with topics other than res- 
trictive trade practices. Chapter V re- 
lates to registration of agreements re- 
lating to restrictive trade practices and 
it consists of Ss. 33 to 36 of which only 
Ss. 33 and 35 are material. Sub-s. (1) of 
S. 33 provides that any agreement relat- 
ing to a restrictive trade practice felling 
within one or more of the categories 
specified there shall be subject to re- 
gistration in accordance with the provi- 
sions of Chap. V and proceeds to enu- 
merate the categories of restrictive zrade 
practices covered by that provision and 
S. 35 lays down the time within which 
an agreement falling within S. 33, sub- 
sec, (1) shall be registered and the pro- 
cedure to be followed for effectuating 
such registration. Secs. 37 and 38 are 
the next important sections and they oc- 
cur in Chap, VI headed “Control of cer- 
tain restrictive trade practices.” Sub- 
sec, (1) of S. 37 provides that “The Zom- 
mission may inquire into any restr-ctive 
trade practice, whether the agreement, 
if any, relating thereto has been regis- 
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tered under S. 35 or not, which may 
come before it for inquiry and, if, after 
such inquiry it is of opinion that the 
practice is prejudicial to the public in- 
terest, the Commission may, by order, 
direct that (a) the practice shall be dis~ 
continued or shall not be repeated; (b) 
the agreement relating thereto shall bé 
void in respect of such restrictive trade 
practice or shall stand modified in res- 
pect thereof in such manner as may be 
specified in the order.” Section 38, sub- 
sec, (1) enacts that for the purposes of 
any proceedings before the Commission 
under S. 37, a restrictive trade practice 
shall be deemed to be prejudicial to the 
public interest unless the Commission is 
satisfied of any one or more of the cir- 
cumstance set out in that sub-section 
and is further satisfied, after balancing 
the competing considerations, that the 
restriction isnot unreasonable. These cir- 
cumstances specified in sub-see. (1) of 
S. 38 render a trade practice permissible 
even though it is-restrictive and provide 
what have been picturesquely described 
in the’ English law as “gateways” out of 
the prohibition of restrictive trade prac- 
tices, Section 55 is the next relevant 
section and it provides that any person 
aggrieved by any order made by the 
Central Government under Chap. III or 
Chap. 1V or as the case may be, of the 
Commission under S: 13 or Section 37 
may, within 60 days from the date of 
thé order, prefer an appeal to the Sup- 
reme Court on “one or more of the 
grounds specified in S. 100 of the Code 
of Civil Procedure 1908.” This is the 
section under which the present appeal 
has been preferred by the appel- 
lant, ‘The last section to which we must 
refer is S, 66 which confers power on 
the Commission to make Regulations for 
the efficient performance of its functions 
under the Act. The Commission has, in 
exercise of the power conferred by this 
section, made the Regulations of which 
three are material, namely, Regulations 
65, 67 and 85. These Regulations, in so 
far as material, read as follows : _ 

Li E . TESE : 

“Section 65: Appearance of par- 
ties: Every- respondent who wishes to 
be heard in the proceedings shall, with- 
in 14 days of the service upon him of 
the copy of the notice of enquiry, en- 
ter an appearance in the office of the 


‘Commission by delivering to the Secre- 


tary six copies of a memorandum stat- 
ing that the respondent wishes to be 
heard in the proceedings and containing 
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the name of his advocate having an of- 
fice in Delhi or New Delhi and duly au- 
thorised to accept service of processes 
and ‘the ‘Secretary ‘shall send one. copy 
of ithe memorandum to the Registrar: in 
case where proceedings are initiated un- 
der sub-cl. (iii) of Cl.'(a) of Section. 10, 
and in all, other cases to the Director 
of Investigation.” «©. . oa 

"Section 67: Reply to” ` the: notice : 
Every respondent who'has entered an 
. appearance shall within four weeks of 
his entering appearance! deliver to the 
Secretary a reply ‘to the notice 6 ae 
pies)" which: shall include :—- f 
` (a) particulars of each of the 
sions ‘of S. 38 of’ the’ Act on. which | he 
intends to’ rely; and. 


(b), particulars of the facts and maté 


ters alleged by him to entitle „him to 
rely on” such provisions.” 
“Section. 85 : “Amendment or. Revoca- 


tion of order ete.— An application un- 
der. sub-section. (2) of „Section 13:of the 
Act for amendment or revocation of 
any order made by the Commission: in 
any proceedings shall be suppor ted by 
evidence on affidavit ‘of the material 
change in, the relevant circumstances or 
any other . fact Jor, circumstances „on 
which the applicant relies. Unless the 
Commission otherwise directs notice of 
the application together with copies of 
the affidavits in support . ,thereof, shall 
be - served. on every party who. ap- 
peared at the hearing, of. the previous 
proceedings ‘and every, such party shall 
be entitled to be heard on the applica- 
tion and the provisions, of Sec. 114 and 
Order XLVII of. the Code, of Civil Pro- 
cedure, 1908 (5 of 1908), shall as far as 
may, be applied to these proceedings.” 
It is against the background of these 
provisions of the ‘Act and the Regula- 
tions that, we have to determine the 
question arising for consideration in the 
appéal. es 


-%- The’ Gontention of: ‘the appellant in 
support of the appeal was that the Order 
dated 14th. May; .1976 ‘suffered from 
various infirmities and was liable to be 
revoked. or in -any event modified under 
S. 13 (2) of the Act. .It was said that 
the application’ of the Registrar on 
which the Order dated 14th May, ` 1976 
was made did’not set out any facts .or 
‘features showing ‘how the trade o prac- 
tices’ referred’ to in the application were 
restrictive -of competition sò as to con- 
stitute restrictive trade practices and 
merely contain a bald recital of the im- 
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pugned clauses and mechanical - repro- 
duction of the language of the relevant 
sections without enything more. The ap- 
plication of the :Eegistrar was thus: not 
in accordance with the law laid down in 
the decision of this.Court in the Telco, 
case (AIR 1977 SC 973) and no. order 
could be made upon it by the Commis- 
sion. “It was alsc urged that: there! was 
no material placed: before the Commis- 
sion by the Registrar on the- basis. : of 
which the Comm.ssion could -possibly 
come to thè conclusion that. the trade 
practices referred to in the application 
were restrictive trade practices: Even ‘if 
the Commission was , justified) in pro- 

ceeding ex parte against the. appellant, 
the highest that could be assumed in fa- 
vour of the Regissrar was that the facts 
set out-in the application and: the sup» 
porting affidavit of the -Assistant Regis- 
trar would be deemed. to be admitted, 

but, apart from the impugned clauses, 
no other. ‘facts were set out. either in, the 
application ‘or in the affidavit of the As- 
sistant Registrar and there was..accord: 
ingly no evidence on which. the, ‘order 

dated 14th May, 1976 could be made by. 
the Commission. It-was also contended 
that the. Order dated 14th May, . 1976 
did not set out any facts peculiar to: the 
trade of the appellant or the conditions 
before and after the imposition of «the. 
restraint or the aztual or probable ef- 
fect of the restraint nor did. it indicate 


-as to how the trade practices referred 


to in the impugned clauses constituted 
restrictive trade practices; it. ‘was anon- 
speaking order which did not give „any 
yeasons at all for holding that the trade 
practices, complains of were restrictive 


_ trade. practices and hence it: was,:vitiated 


by a legal infirmizy. The appellant fur- 
ther urged that the Order Dtd. 14th May 
1976 was a continuing order as it vre- 
quired, the appellant not merely to :cease 
but also to desist from the restrictive 
trade practices set out in the, order 
and it was, therefore, required to be con- 
tinually justifiable and since the, - ‘facts 
and features of the trade set out: in the 
application of the appellant clearly estab- 
lished that the trade practices referred 
to in the impugned clauses did not..con- 
stitute restrictive trade . practices, “the 
Order dated 14th May, 1976 ` was not 
justified and in ary event could not. be 
continued and it was atcordingly lable 
to be revoked or amended under . Sec- 
tion 13 (2). It was submitted that in 
any event the Orcer dated 14th May, 
1976 was contrary to the law. declared 
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by this Court in .the. Telco case and 
since: the decision in the Telco case was 
a fact or circumstance subsequent to the 
making of the Order, it justified the in- 
vocation of the power -under S. 13 (2) 
for revoking -or modifying the Order. 
Lastly, it-was contended. that in ‘any 
view cf the matter there was a :mate- 
rial change in the relevant  circumstan- 
ces ' subsequent to the making ' of the 
Order dated 14th. May, 1976 in that Hin+ 
dustan Motors. Ltd. started manufactur- 
ing and marketing ` competing utility 
vehicles since June, 1976 and this. was 
sufficient to warrant reconsideration of 
the Order :under S. 13 (2). -The respon- 
dents raised ~a preliminary objection 
against the maintainability of the appeal 
on ground that under S., 55 read’ with 
the newly substituted S. 100 of the Code 
of ‘Civil Procedure, 1908, an appeal could 
lie to this Court only on a substantial 
question’ of law and. since the conten- 
tions raised‘ on-behalf of the appellant 
did not raise any substantial question of 
law, the appeal was not maintainable. 
The respondents also urged that on a 
proper construction ` of., S. 13. (2) . read 
with Regulation 85, the Commission 
could revoke or amend. the Order dated 
14th May, 1976 only if ‘there was a 
material ‘change , in the relevant circum- 
stances since the making of the Order 
or ,any of the grounds specified in Order 
XLVI Rule 1 of the Code of Civil Pro- 
cedure, 1908 was available to the appel- 
lant. The second and third grounds 
specified in Order XLVII, Rule 1 obvi- 

‘ously did not exist in the present case 
and the claim of the appellant for exer- 
cise of the power under Section 13 (2) 
could, if at all, rest only on the first 
ground, namely, error of law apparent 
on the :face of .the.record.: But, said the 
respondents,. there was no error of law 
apparent on the face of the record-so far 
as the Order dated 14th May, 1976 was 
concerned, nor was there any material 
change in the; relevant circumstances 
subsequent to the. makingiof the order 
and hence S., 13 (2) was rot attracted. 
The respondents contended that what 
the appellant was seeking-to achieve by 
the application under S.. 13 (2) was re- 
consideration of the Order dated 14th 


May, .1976 which was clearly impermis- . 


sible, since. S. 13 (2) could not be. used 
as a substitute for S.-55,and: that. too, 
‘without the restrictive condition of that 
section. It.was also urged on behalf of 
the.. respondents that, in any event, the 


appellant was’ precluded::-from challeng- 
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ing the Order dated 14th May, 1976 by 
an application under Section 13 (2) by 
reason of its subsequent conduct in ac- 
quiescing in the Order and uncondition- 
ally accepting the same. The appellant 
clearly waived the defects or infirmi- 
ties, if any in the Order dated 14th May, 
1976 and was precluded from raising 
any contention against the validity - of 
that, Order, The respondents disputed 
validity of the contentions raised: on be- 
half of the appellant and urged that in 
any event even if any of these defects 
or infirmities were present, they did 
not render the order’ void as being with- 
out jurisdiction and hence the validity of 
the order could not be challenged in the 
collateral proceedings under S- 13 (2). 
The respondents also contended that in 
any view of the matter the.order dated 
l4th May, 1976 was justified inasmuch as 
the trade practices complained of by: the 
Registrar were restrictive. trade: practic- 
es, These were the rival contentions 
urged on behalf of the parties and we 


shall now proceed to examine them. 
} 4 


'8 The first question that arises for 
consideration on the preliminary objec- 
tion of the respondents is as to what is 
the true scope and ambit of an appeal 
under S. 55. That section provides. inter 
alia that any person aggrieved by an 
order made by thé Commission under 
S. 13 may ‘prefer an appeal to this Court 
on “one or more of the grounds specified 
in Section, 100 of the Code of Civil Pro- 
cedure; 1908”. Now at that date when 
S. 55 was enacted,’ namely, 27th Decem- 
ber, 1969, being the date of coming into 
force of the Act, 5. 100 of the Code of 
Civil Procedure ‘specified three grounds 
on which a second appeal could ‘be 
brought to the High Court and one of 
these grounds was that the -decision ap- 
pealed against was-contrary to law. It 
was sufficient under S. 100: as it stood 
then that there should be a question of 
law in order: to attract the jurisdiction 
of the High Court in second appeal ahd, 


. therefore, if the reference in S. 55 were 


to the grounds set out in the then exist- 
ing S5. 100, there can be no doubt that an 
appeal would lie to this Court under Sec- 
tion.55 on a question of' law. But sub- 
sequent to the enactment of S. 55, Sec- 
tion 100 of the Cide of Civil Procedure 


was substituted by a new section by Sec- 


tion 37 of the Code of Civil Procedure 
(Amendment) Act, 1976 with effect from 
lst February, 1977 and the new S. 100 
provides that a second appeal shall lie to 
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the High Court only if the High Court is 
satisfied that the case involves a substan- 
tial question of law. The three grounds 
on which a second appeal could lie under 
the former S. 100 were abrogated and in 
their place only one ground was substi- 
tuted which was a highly stringent 
ground, namely, that there should be a 
substantial question of law. This was 
the new. 5. 100 which was in force on the 
date. when the present appeal was pre- 
ferred by the appellant and the argu- 
ment of ‘the respondents was that the 
maintainability of the appeal was, there- 
fore, required to be judged by reference 
to the ground specified in the new S. 100 
and the appeal could be entertained dnly 
if there’ was a substantial question of 
law. The respondents leaned heavily on 
S. 8 (1) of the General Clauses Act, 1897 
which provides :, 

"8 (1) Where this Act, or any Central 
Act or Regulation made after the com- 
mencement of this Act, repeals and re- 
enacts, with or without modification, any 
provision of a former enactment, then 
references in any other enactment or in 
any instrument tothe provision so repeal- 
edshall, unlessa different intention ap- 
pears, be construed as references to the 
provision so re-enacted.” 
and contended that the substitution of 
new S. 100 amounted to repeal and re- 
enactment of the former S. 100 and, 
therefore, on an application of the rule 
of interpretation enacted in S. 8 (1), the 
reference in S, 55 to S. 100 must be con- 
strued as reference to the new S. 100 and 
the appeal could be maintained only on 
the ground specified in the new S. 100, 
that is, ona substantial question of law. 
We do not think this contention is well 
founded. It ignores the distinction be- 
tween a mere reference to or citation of 
one statute in another and an incorpora- 
tion which in effect means bodily lifting 
a provision of one enactment and mak- 
ing it a part of another. Where there is 
mere reference to or citation of one en- 
actment in another without incorpora- 
tion, S. 8 (1) applies and the repeal and 
re-enactment of the provision referred to 
or cited has the effect set out in that sec- 
tion and the reference to the provision 
repealed is required to be construed as 
reference to the provision as re-enacted. 
Such was the case in the Collector of 
Customs, Madras v. Nathella Sampathu 
Chetty, (1962) 3 SCR 786: (AIR 1962 
SC 316) and the, New Central Jute Mills 
Co. Ltd. v. The Assistant Collector of 
Central Excise, Allahabad, (1971) 2 SCR 
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92: (AIR 1977 SC 454). But where a 
provision of one statute is incorporated 
in another, the r2peal or amendment of 
the former does not affect the latter. 
The effect of incorporation is as if the 
provision incorporated were written out 
in the incorporating statute and were a 
part of it. Legislation by incorporation 
is a common legislative device employed 
by the legislature, where the legislature 
for convenience cf drafting incorporates 
provisions from an existing statute by 
reference to that statute instead of sett- 
ing out for itself at length the provisions 
which it desires zo adopt, Once the in- 
corporation is made, the provision incor- 
porated becomes an integral part of the 
statute in which it is transposed and 
thereafter there is no nead to refer to 
the statute from which the incorporation 
is made and any subsequent amendment 
made in it has no effect on the incorpo- 
rating statute. Lord Esher, M. R., while 
dealing with legislation by incorporation 
in In re. Wood’s Estate (1886) 31 Ch D 
607 pointed out et page 615: 


“If a subsequent Act brings into itself 
by reference some of the clauses of a 
former Act, the legal effect of that, as 
has often been held, is to write those 
sections into the new Act just as if they 
had been actually written in it with the 
pen, or printed in it, and, the moment 
you have those clauses in the later Act, 
you have no occasion to refer to the 
former Act at all” 


Lord Justice Brezt, also observed to the 
same effect in Clarke v. Bradlaugh, (1881) 
8 QBD 63 at 69: 


ayetini there is a rule of construction 
that, where a statute is incorporated by 
reference into a second statute, the re- 
peal of the first statute by a third sta- 
tute does not affect the second.” 

This was the rule applied by the Judicial 
Committee of the Privy Council in 
Secretary of State for India v. Hindus- 


tan Co-operativs Insurance Society 
Limited, 58 Ind App 259: (AIR 1931 
PC 149). The Judicial Committee 
pointed out in this case that the 
provisions of “he Land Acquisition 
Act, 1894 having beeen incor- 
porated in the Calcutta Improvement 


Trust Act, 1911 and become an integral 
part of it, the subsequent amendment of 
the Land Acquisition Act, 1894 by the 
addition of sub-section (2) in S. 26 had 
no effect on the Calcutta Land Improve- 
ment Trust Act, 1911 and could not be 
read into it, Sir George Lowndes deliv- 
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ering the opinion of the Judicial Com- 
mittee observed at p. 267 (of Ind App): 
(at p. 152 of AIR): 

.“In this country it is accepted that 
where a statute is incorporated: by refer- 
ence into a second statute, the repeal of 
the first statute does not affect the se- 
cond: see the cases collected in Craies 
on Statute Law, 3rd Edn. pp. 349, 350. x 

x x x Ke KS ok x 

x x x x The independent 
existence of the two Acts is, therefore, 
recognised; despite the death of the 
parent Act, its offspring ‘survives in the 
incorporating Act. x x x x 
- It seems to be no less logical to hold 
that where certain. provisions from an 
existing Act have been incorporated into 
a subsequent ‘Act, no addition to. the 
former Act, which is not expressly made 
applicable to.the subsequent Act, can be 
deemed to be incorporated in it, at all 
events if it is possible for the subsequent 
Act to function epeenially without the 
addition.” 


So also in Ramsarup v. Munshi, (1963) 3 
SCR 858: (AIR 1963 SC 553) it was 
‘held by this Court that since the defini- 
tion of ‘agricultural land’ in the: Punjab 
Alienation of Land Act, 1900 was bodily 
incorporated in the Punjab Pre-emption 
Act, 1913, the repeal of the former Act 
had no effect on the continued operation 
of the latter. Rajagopala Ayyangar, J. 
speaking for the Court observed at pages 
868, 869 of the Report: (at p. 538 of 
AIR): 


“Where the provisions of an Act are 
incorporated by reference in a later Act 
the repeal of the earlier Act, has in gene- 
ral, no effect upon the construction: or 
effect of the Act in which its provisions 
have been incorporated. 
ee, x x x Xo ox, x 
In the circumstances, therefore, the re- 
peal of the Punjab Alienation of Land 
Act of 1900 has no effect on the continu- 
èd operation of the Pre-emption Act 
and the expression ‘agricultural land’ in 


the latter Act has to be read as if the 


‘definition in the Alienation of Land Act 
had been bodily transposed into it.” 

The decision of this Court in Bolani Ores 
Ltd. v.. State of Orissa, (1975) 2 SCR 138: 
(AIR 1975 SC 17) also proceeded on the 
same principle. There the question arcse 
in regard to the interpretation of S. 2 ‘c) 
of the Bihar and Orissa Motor Vehicles 
Taxation Act, 1930 (hereinafter referred 
to as the Taxation Act). This section 
when enacted adopted the definition of 
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‘motor vehicle’ contained in S. 2 (18) of 
the Motor Vehicles Act, 1939. Subse- 
quently, S. 2 (18) was amended by Act 
100 of 1956 but no corresponding amend- 
ment was made in the definition contain- 
ed in S. 2 (c) of the Taxation Act.. The 
argument advanced before the Court was 
that the definition in S. 2 (c) of the Taxa- 
tion Act was not a definition by incorpo- 
ration but only a definition by reference 
and the. meaning of © ‘motor vehicle’ in 
5. 2 (c) must, therefore, be taken to be 
the same as defined from time to time in 
5. 2 (18) of the Motor Vehicles Act, 1939. 
This argument was negatived by the 
Court and it was‘held that this was.a 
case of incorporation and not referencé 
and the definition in S. 2 (18) of the 
Motor Vehicles Act, 1939 as then exist- 
ing was incorporated in Sec. 2. (c) of, the 
Taxation Act and neither repeal of the 
Motor Vehicles Act, 1939 nor any amend- 
ment in it would affect the definition of 
‘motor vehicle’ in S. 2 (c) of the Taxa- 
tion Act. It is, therefore, clear that if 
there is mere reference to a provision of 
one statute in another without incorpo- 
ration, then, unless a different intention 
clearly appears, S. 8 (1) would apply and 
the reference would be construed as ə 
reference to the provision as may be in 
force from time to time in the former 
statute. But if a provision of one statute 
is incorporated in another, any subse- 
quent amendment in the former statute 
or even its total repeal would not affect 
the provision as incorporated. in the lat- 
ter statute. The question is to’ which 
Garegory the present case belongs. 


9. We have no doubt that Sec. 55 is 
an instance of legislation by incorpora- 
tion and not legislation by reference. 
Section 55 provides for an appeal to this 
Court on “one or more of the grounds 
specified in S. 100”. It is obvious that the 
legislature did not want to confer an un- 
limited right of appeal, but wanted to 
restrict it and turning to S. 100, it found 
that the grounds there set out were ap- 
propriate for restricting the right. of ap- 
peal and hence it incorporated them in 
S. 55. The right of appeal was clearly 
intended to be limited to the grounds set 
out in the then existing S. 100. Those} 
were the grounds which were before the 
Legislature and to which the Legislature 
could have applied its mind and it is rea- 
sonable to assume that it was with re- 
ference to those ‘specific and known 
grounds that the Legislature intended to 
restrict the right of appeal. The Legis- 
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lature could never have intended to 
limit the right of appeal to any ground 
or grounds which might from time to 
time find place in S. 100 without know- 
ing what those grounds were, The 
grounds specified in S., 100 might be 
changed from time to time having re- 
gard to the legislative policy relating to 
second appeals and it is difficult to see 
any valid reason why the Legislature 
should have thought it necessary that 
these changes should also be reflected in 
S. 55 which deals with the right of ap- 
peal in a totally different context. We 
fail to appreciate what relevance the 
legislative policy in regard to second ap- 
peals has to the right of appeal under 
S. 55 so that S. 55 should be inseparably 
linked or yoked to S. 100 and whatever 
changes take place in S, 100 must be 
automatically read into Section 55. It 
must be remembered that the Act is a 
self-contained Code dealing with the 
monopolies and restrictive trade practic- 
es and it is not possible to believe that 
the Legislature could have made the 
right of appeal under such a code depen- 
dent on the vicissitudes through which a 
section in another statute might pass 
from time to time. The scope and ambit 
of the appeal could not have been intend- 
ed to fluctuate or vary with every change 
in the grounds set out in S. 100. Apart 
from the absence cf any rational justi- 
fiction for doing so, such an indissolu- 
ble linking of S. 55 with S. 100 could 
conceivably lead to a rather absurd and 
Startling result. Take for example a 
Situation where §, 100 might be repeal- 
ed altogether by the Legislature — a 
situation which cannot be. regarded as 
wholly unthinkable. If the construction 
contended for ‘on behalf of the respon- 
dents were accepted, S. 55 would in such 
a case be reduced to futility and the 
right of appeal would be wholly gone, 
because then there would be no grounds 
on which an appeal could lie. Could 
such a consequence ever have been con- 
templated by the ‘Legislature? The 
Legislature clearly intended that there 
should be a right of appeal though on 
limited grounds, and it would be absurd 
‘to place on the language of S. 55 an in- 
terpretation which might, in a given 
situation, result in denial of the right of 
appeal altogether and thus defeat the 
plain object and purpose of the section. 
We must, therefore, hold that on a pro- 
per interpretation the grounds specified 
in the then existing S. 100 were incorpo- 
rated in S. 55 and the substitution of the 
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new S, 100 did not affect or restrict the 
grounds as incorporated and since the 
present appeal admittedly raises ques- 
tions of law, it is clearly maintainable 
under S. 55. Wa may point out that even 
if the right of appeal under S. 55 were 
restricted to the ground specified in the 
new S. 100, the. present appeal would 
still be maintainable, since it involves a 
substantial: questicn of law relating to 
the interpretation of Section 13 (2). 
What should be the test for determining 
whether a question of law raised in an 
appeal is substantial has been laid down 
by this Court in Sir Chunilal V. Mehta 
and Sons Ltd. v. The Century Spinning 
and Manufacturing Co. Ltd., 1962. Supp 
(3) SCR 549 : (AIR 1962 SC 1314) and it 
has been held that the proper test would 
be whether the question of law “is of 
general public importance or whether it 
directly or substantially affects the rights 
of the parties, end if so, whether it is 
either an open question in the sense that 
it is not finally settled by this Court or 
by the Privy Council or by the Federal 
Court or is not free from difficulty or 
calls for discussion of alternative views”. 
The question of interpretation of S. 13 (2) 
which arises in she present appeal direct- 
ly and substantially affects the rights of 
the parties and it is an open question in 
the sense that it is not finally settled by 
this Court and it is, therefore, clearly a 
substantial question of law within the 
meaning of this test. We must, there- 
fore, reject the preliminary objection 
raised on behalf of the respondents 
against the mairtainability of the present 
appeal, f 


10. That takes us to a consideration 
of the merits of the appeal and the first 
question that arises on the merits is as 
to the true scope and magnitude of the 
curial power conferred on the Commis- 
sion under S. 13 (2). That section pro- 
vides that “any order made by the Com- 
mission may be amended or. revoked at 
any time in the manner in which it was 
made”, The words “in the manner in 
which it was made” merely indicate the 


‘procedure to'be followed by the Com- 


mission in amending or revoking an 
order. They have no bearing on the con- 
tent of the power granted under Sec- 
tion 13 (2) or on its scope and ambit. 
That has to be determined on an -inter- 
pretation of S; 13 (2) in the light of. the 
context or setting in which it occurs and 
having regard to the object and purpose 
of its enactment Now, one thing is clear 
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that the power conferred under S. 13 (2) 
Is a. corrective or rectificatory power and 
it is conferred in terms of widest ampli- 
tude. There are no fetters placed by the 
Legislature to inhibit the .width and 
amplitude of the power and in this res- 
pect it is unlike S. 22 of the English Res- 
trictive Trade Practices Act, 1956 which 
limits the power of the Court under that 
section to discharge a previous order 
made by it by providing in terms clear 
and explicit that leave to make an av- 
plication for. discharging the previous 
order shall not be granted except on 
prima facie evidence of material change 
in the relevant circumstances. This pro- 
vision is markedly absent in S, 13 (2) and 
no express limitation is placed on the 
power conferred under that section. It 
is left to the discretion of the Commis- 
sion whether the power should be exer- 
cised in a given case and if so, to what 
extent. But it must be remembered that 
this discretion being a judicial or in any 
event a quasi judicial discretion, cannot 
be ‘arbitrary, vague or fanciful’, it must 
be guided by relevant considerations. It 
is not possible to enumerate exhaustive- 
ly, the various relevant considerations 
which may legitimately weigh with the 
Commission in exercising its discretion, 
nor would it be prudent or wise to do so, 
since the teeming multiplicity of circum- 
stances and situations whick may arisé 
from time to time in this kaleidoscopic 
world cannot be cast in any definite or 
rigid mould or be imprisoned in any 
strait-jacket formula. Every case of 
an application under S. 13 (2) would have 
to be decided on its own distinctive facts 
and the Commission would have to find 
whether it is a proper case: in which, 
having regard to the relevant considera- 
tions, the order made by it should be 
amended or revoked. The fact that an 
appeal lies against the order under Sec- 
tion 55 but has not been preferred, would 
be no ground for refusing to exercise the 
power under S, 13 (2). ‘The power con- 
ferred on the Commission under S., 13 (2) 
is an independent power which has no- 
thing to do with the appellate power 
under 8. 55. It is not correct to say that 
the power under S, 13 (2) cannot be exer- 
cised to correct an order which could 
have been set right in appeal under Sec- 
tion 55. The argument of the respon- 
dents, that, if such a view is taken, it 
would permit S, 13 (2) to be used asa 
- substitute for S. 55 and that too, without 
its restrictive condition has no ferce and 
does not appeal to us. There is no ques- 
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tion of using S. 13 (2) as a substitute for 
S., 55. Both are distinct and indepen- 
dent powers and one cannot be read as 
subject to the other. The scope and ap- 
plicability of S. 13 (2) is not cut down by 
the provision for appeal under S. 55, It 
is perhaps because the right of : appeal 
given under S. 55 is limited to a question 
of law that a wide and unfettered power 
is conferred on the Commission to amend 
or revoke an order in appropriate cases. 
An order under S. 37 or for the matter of 
that, under any other provision of the 
Act, is not an order made in a mere 
inter partes proceeding having effect 
limited only to the parties to the pro- 
ceeding. Not only in its radiating poten- 
ciés, but also by its express terms, it 
affects other parties such as the whole 
network of distributors or dealers who 
are not before the Commission. It also 
affects the entire trade in the product 
including consumers, dealers and manu- 
facturers in the same line. The provi- 
sions of the Act are infected with public 
interest and considerations of public 
interest permeate every proceeding under 
the Act. Hence it is necessary to ensure 
that if, by reason of inaptitude or negli- 
gence of a party to the proceeding or on. 
account of any other reason, an errone- 
ous order has been made, it should be 
possible to correct it, lest it may, instead 
of promoting competition, produce an 
anti-competitive effect or may turn out 
to be prejudicial to public interest. It is 
also possible that there may be some facts 
or circumstances which may not have 
been brought to the attention of the 
Commission, though having a crucial 
bearing on the determination of the in- 
quiry, and which, if taken into account, 
may result in a different order being 
made, or some fact or circumstance may 
arise which may expose the invalidity of 
the order or render it bad and in such 
cases too, some provision has to be made 
for correcting or rectifying the order. 
So also, there may be a material change 
in the relevant circumstances subsequent 
to the making of the order which may 
affect the essential reasoning on which 
the order is based and this too may 
necessitate a reconsideralion of the order. 
After all, an order under S. 37 is made 
in a given constellation of economic facts 
and circumstances and if that constella- 
tion undergoes material change, the 
order would have to be reviewed in the 
light of the changed economic situation. 
No order under S. 37 can be immutable. 
It is by its very nature transient or pro 
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tempore and must be liable to be al- 
tered or revoked according as there is 
material change in the relevant econo- 
mic facts and circumstances. It is ob- 
vicusly for this reason that such a wide 
and unusual power is conferred on the 
Commission under S. 13 (2) to amend or 
revoke an order at any time. It is a 
curial power intended to ensure that the 
Order passed by the Commission is and 
continues to be in conformity with the 
requirements of the Act and the trade 
practice condemned by the order is real- 
ly and truly a restrictive trade practice 
and. it must, therefore, be construed in a 
wide sense so as to effectuate the object 
and purpose of the grant of the power. 
But howsoever large may be the ampli- 
tude of this power, it must be pointed 
out that it cannot be construed to be so 
wide as to permit re-hearing on the same 
material without anything more, with a 
view to showing that the order is wrong 
on facts. This is the only limitation we 
would read in S. 13 (2). Outside of that, 
the power of the Commission is large and 
ample and the Commission may, in the 
exercise of such power, amend or revoke 
an order in an appropriate case, 





11. The respondents relied strongly 
on Regulation 85 but we fail to see how 
that Regulation assists the respondents 
in limiting the width and amplitude of 
the power under S. 13 (2). Regulation 85 
does not say that an application under 
S. 13 (2) shall be entertained only on cer- 
tain specific grounds. It is true that it is 
open to a statutory authority to lay down 
broad parameters for the exercise of the 
power conferred upon it, so long as those 
parameters are not based on arbitrary or 
irrational considerations and do not ex- 
clude. altogether scope for exercise of 
residuary discretion in exceptional cases. 
But we. do not think that even broad 
parameters for exercise of the power 
under S, 13 (2) are laid down in Regn. 85. 
That Regulation is in two parts. The 
first part provides that an application 
under S. 13 (2) “shall be supported by 
evidence on affidavit of the material 
change in the relevant circumstances or 
any other fact or circumstances on which 
the applicant relies.” This is a proce- 
dural provision which prescribes. that if 
the applicant relies on any material 
change in the relevant circumstances or 
on any other facts or circumstances in 
support of the application, he must pro- 


duce the necessary evidence in proof of 
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the same by affidavits. This provision 
merely lays down a. rule of procedure 
and it has nothing to.do with the grounds 
on which an application under Sec. 13 (2) 
may be mainta:ned and it is difficult to 
see how it can be pressed into service on 
behalf of the respondents. The second 
part states that unless the Commission 
otherwise directs “notice of the applica- 
tion together with copies of the affida- 
vits in support thereof, shall be served 
on every party who appeared at the hear- 
ing of the previous proceedings and 
every such party shall be entitled to be 
heard on the application and the provi- 
sions of S. 114 and Order XLVII, R. 1 of 
the Code of Civil Procedure, 1908 shall, 
as far as may/be applied to these pro- 
ceedings”. This part first deals with the 
question as to which parties shall be 
served with the notice of the application 
and who shall be entitled to appear at 
the hearing of the application. This is 
purely procedural in nature and does not 
throw any light on the issue before us. 
But this part then proceeds to add that 
the provisions af S, 114 and O.. XLVII, 
R. 1 shall, as far as may, be aplied to the 
proceedings in the application. Can this 
provision be read to mean that an appli- 
cation under S. 13 (2). can be maintained 
only'‘on the grcunds set out in Sec. 114 
and O. XLVII, R. 1? The answer must 
obviously be in the negative. The words 
“as far as may” occurring in this provi- 
sion are very significant. They indicate 
that the provisions of S, 114 and O. XLVII 


R. 1, are to be invoked only to the extent 


they are applicable and if, in’ a given 
case, they are not applicable, they may 
be ignored but that does not mean that 
the power conferred under S. 13 (2) 
would not be exercisable in such a case. 
The reference tc the provisions of S. 114 
and O. XLVII, R. I does not limit the 
grounds on which an application may be 
made under Section 13 (2). In fact, the 
respondents themselves conceded - that 
the grounds set cut in S. 114 and O. XLVII 
R. 1 were not the only grounds available 
in an application under S. 13 (2) and that 
the application could be maintained on 
other grounds such as material change 
in the relevant circumstances, It is, 
therefore, clear zo our mind that even if 
a case does not fall within Sec. .114. and 
Order XLVII, R. 1, the Commission would 
have power, in an appropriate case, to 
amend or revoke an order made by it. 
If, for example, a strong case is made 
out showing thal an order made under 


S.. 37 is plainly erroneous in law or that 
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some vital fact or feature which would 
tilt the decision the other way has es- 
caped the attention of the Commission in 
making the order or that the applicant 
was prevented by sufficient cause from 
appearing at the hearing of the inquiry 
resulting in the order being passed ex 
parte, the Commission would be entitl- 
ed to interfere in the exercise of its power 
under S. 13 (2), These examples given 
by us are merely illustrative and 
they serve to show that Regula- 
tion 85 does not in any manner limit the 
power under S. 13 (2), 


12. Before we proceed to  consiler 
whether any case has been made out by 
the appellant for the exercise of the 
power under S. 18 (2), we may briefly 
dispose of the contention of the respon- 
dents based on acquiescence and estop- 
pel. The argument of the respondents 
was that the appellant, by his subsequ- 
ent conduct, acquiesced in the making 
of the Order dated 14th May, 1976 and 
was, in any event, estopped from chal- 
lenging the same. We find it difficult to 
appreciate this argument. We do not 
see anything in the conduct of the ap- 
pellant which would amount to acqui- 
escence or raise any estoppel against it. 
It is obvious that the appellant did not 
wish to be heard in the proceeding: be- 
fore the Commission because the deci- 
sion of the Commission in the Telco 
case (AIR 1977 SC 973) held the field at 
that time and it was directly against -he 
appellant. Otherwise, there is no rea- 
son why the appellant should not have 
entered an appearance under Regulation 
65 and filed a proper reply as provided 
in Regulation 67 and appeared at che 
hearing of the inquiry to oppose the ap- 
plication of the Registrar. The appel- 
lant did make its submissions in writ- 
ing by its letter dated 3rd Feb. 1976, 
but since the appellant did not enter an 
appearance as required by Regulat:on 
65, it was precluded from filing a reply 
under Regulation 67 and the Commission 
was legally justified in refusing to look 
at the submissions contained in the 
letter of the appellant, though we may 
observe that it would have been more 
consonant with justice if the Commis- 
sion had, instead of adopting a technical 
and legalistic approach, considered the 
submissions of the appellant before 
making the order dated 14th May, 1976. 
Be that as it may, the Commission de- 
clined to consider the submission of ihe 
appellant and proceeded to make the 
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Order dated 14th May, 1976 ex parte in 
the absence of the appellant., Now, once 
the Order D/- 14-5-1976, was made, 
it was the bounden duty of the appel- 
lant to obey it, until it might be set 
aside in an appropriate proceeding. The 
appellant, therefore, started preparing 
a draft of the revised  distributorship 
agreement in conformity with the terms 
of the Order dated 14th May, 1976 and 
since the preparation of the draft was 
likely to take some time, the appellant 
applied for extension of time which was 
granted upto 3lst March, 1977. However, 
before the extended date was due to éx- 
pire, this Court reversed the decision. of 
the Commission in the Telco case and as 
soon as this new fact or circumstance 
came to its knowledge, the appellant 
made an application dated 31st March, 
1977 stating that in view of the decision 
given by this Court in the Telco case, 
the applicant was advised to move.a 
suitable application for amendment and/ 
or modification of the Order dated 14th 
May, 1976 and the time for filing the 
revised distributorship agreement should, 
therefore, be further, extended and on 
this application, the Commission granted 
further extension of time up to 4th 
June, 1977. It is difficult to see how 
any acquiescence or estoppel could be 
spelt out from this conduct of the appel- 
lant. Itis true that the appellant did nöt 
prefer an appeal against the Order 
dated 14th May, 1976, but the applica- 
tion under §. 13 (2) being an alterna- 
tive and perhaps a more effective 
remedy available to it, the failure. of 
the appellant to prefer an appeal can- 
not be construed as acquiescence on its| 
part. The appellant undoubtedly asked 
for extension of time from the Commis- 
sion for the purpose «of implementing 
the Order dated 14th May, 1976 but that 
also cannot amount to acquiescence, .be- 
cause until the decision of the Commis- 
sion in the Telco case was reversed in 
appeal by this Court, the appellant had 
no reason to believe that the Order 
dated 14th May, 1976 was erroneous and 
as soon as the appellant came to know 
about the decision of this Court revers- 
ing the view taken by the Commission, 
the appellant immediately pointed out to 
the Commission that it was moving an 
application for amendment or revocation 
of the Order dated 14th May, 1976 un- 
der S. 18 (2). The appellant did not at 
any time accept the Order dated 14th 
May, 1976 knowing that it was errone- 
ous and it is elementary that there can 








816 S.C. [Prs. 12-14] Mahindra & Mahindra Ltd. v. Union of India 


be no acquiescence without knowledge - 


of the right to repudiate or challenge. 
Moreover, it may be noted that the ap- 
pellant did not, right up to the time it 
made the application under S. 13 (2), 
implement ihe Order dated 14th May, 
1976 by entering into revised distribu- 
torship agreement with the distributors. 
There was, therefore, no acquiescence on 
the part of the appellant so far as ‘the 
Order dated 14th May, 1976 is concern- 
ed. Nor. could there -be any -estoppel 
against the appellant precluding it from 


challenging the Order by an application. 


under S. 13 (2), for estoppel can arise 
only if a party to a proceeding has al- 
tered his position on the faith of a re- 
presentation or promise made by an- 
other and here there is nothing to show 
that the Registrar had altered his posi- 
tion on the basis of the application for 
extension of time made by the appellant. 
Both the contentions, one based on ac- 
quiescence and the other on estoppel, 
must, . therefore, be rejected, : 


13. That takes us straight to the con- 
sideration of the question whether the 
appellant has made out any case for 
the exercise of the power. of the Com- 
mission under S, 13 (2). The first ground 
canvassed by the appellant was that the 
application on which the Order dated 
14th May, 1976 was, made was not in ac- 
cordance with law inasmuch as it did 
not set out any facts.or features which 
would show that the trade practices 
complained of by the Registrar were 
restrictive trade practices. Now, it is 
true, as laid down by this Court in the 
Telco case, that an application by the 
Registrar under S. 10 (a) Gii) “must con- 
tain facts which, in the Registrar’s opin- 
ion, constitute restrictive trade practice” 
and it is not sufficient to make “mere 
references to clauses of ‘the agreement 
and bald allegations that the clauses con- 
stitute restrictive trade practice’, The 
application must set out facts or features 
“to show or establish as to how the al- 
leged clauses constitute restrictive trade 
practice in the context of facts.” The 
application of the Registrar in the pre- 
sent case was, therefore, clearly con- 
trary to the law laid down by this 
Court in the Telco case, but on that ac- 
count alone it cannot ke said that the 
Order dated 14th May, 1976 was vitiat- 
ed by a legal infirmity. Even if the 
application did not set out any facts or 
features showing how the trade prac- 
~ tices complained of by the 


go to establish the restrictive nature of 
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were restrictive trade practices, the Re- 
gistrar could still zt the hearing of thein- 
quiry, in the absence of any demand for 
particulars being made by the appellant, 
produce material before the Commission 
disclosing facts or features which would: 


the trade practices complained of by 
him and if the.Eegistrar did so, the de- 
fect in the’ application would not be of! 
much consequence. But unfortunately 
in the present cese the only. material 
produced by the Repistrar was ‘the affi- 
davit of the Assistant Registrar which 
did nothing more than just reproduce 
the impugned cleuses of the distributor- 
ship agreement and the words of the 
relevant sections of the Act.. There was 
no, material at all produced by the .Re- 
gistrar before the Commission which 
would show how, having regard to the 
facts or features of. the trade of the ap- 
pellant, the trade, practices set-out in 
the offending clauses of the distributor- 
ship agreement were restrictive trade 
practices. , The Order dated 14th May, 
1976 was, therefore, in the submission 
of the appellant, based on no material at 
all and was accordingly vitiated by an 
error of law. Tre respondents, however, 
contended that it was not necessary. to- 
produce any material before the Com- 
mission in support of the claim of | the 
Registrar, because the trade pr actices ré- 
ferred to in the offending clauses. were 
per se restrictive trade practices. and in 
any event, even if any supporting mate- 
rial was necessary, it was to be found 
in the admission of the appellant , con- 
tained in its letter submitting the dis- 
tributorship agreement for registration 
under S. 33. We do not think there is 
any force in this contention: of the res- 
pondents and the Order dated 14th May, 
1976 must be held to be bad on the 
ground that it was based on no mate- 
trial and could not possibly | have, been 





made by the Commission. 


14. It is now settléd law as a result 
of the decision of this Court in ‘the Telco 
case (AIR 1977 SC 973) that every trade 
practice which is in réstraint of trade is 
not necessarily € restrictive trade prac- 
tice, The definition of restrictive trade 
practice given in S. 2 {o} is a pragmatic 
and ‘result-oriented definition. It defines 
‘restrictive trade practice’ “to mean a 
trade practice which has or may have 
the effect of preventing, distorting or re- 
stricting competition in any manner and 
in: Cls. (i) and (ii), particularises , two 
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‘specific instances of trade practices 
which fall within the category of res- 
trictive trade practice. It is clear irom 
the definition that it is only where a 
trade practice has the effect, actual or 
probable, of restricting, lessening or 
destroying competition that it is lable 
to be regarded as a restrictive trade 
practice. If a trade practice merely re- 
gulates and thereby promotes competi- 
tion, it would not fall within the defini- 
tion of restrictive trade practice, ven 
though it may be, to some extent, in 
restraint of trade. Whenever, therefore, 
a question arises before the Commis- 
sion cr the Court as to whether a cer- 
tain trade practice is restrictive or not, 
it has to be decided not on any theore- 
‘tical or a priori reasoning, but by in- 
quiring whether the trade practice has 
or may have the effect of preventing, 
distorting or restricting competition. This 
inquiry obviously cannot be in vacuo 
but it must depend on the existing con- 
stellation of economic facts and circum- 
stances relating to the particular trade. 
The peculiar fects and features of the 
trade would, be very much relevan: in 
determining whether a particular trade 
practice has the actual or probable ef- 
fect cf diminishing or praventing com- 
petiticn and in the absence of any mate- 
rial showing these facts or features, it 
is difficult to se2 how a ‘decision can be 
reached by the Commission that the par- 
ticular trade practice is a restrictive 
trade practiee. 


15. It is true that on the subject of 


restrictive trade practices, the law in 
the United’ States has to be approached 
With great caution, but it is interesting 
to note that the definition of “restrictive 
trade practice’ in our Act echoes to 
some extent the ‘rule of reason’ evolved 
by the American Courts while interpret- 
ing S. 1 of the Sherman Act. That sec- 
tion provides that “every contract, com- 
bination in the form of trust or other- 
wise, or conspiracy, in restraint of trade 
or commerce is hereby declared to- be 
illegal” and literally applied,‘it would 
outlaw every conceivable contract which 
could be made concerning trade or com- 
merce or the subjects of such com- 
merce, The Supreme Court of Urited 
States, therefore, read a ‘rule of rea- 
son’ in this section in the leading deci- 
sion in Standaré Oil Co, v. United States 
(1910) 221 US 1:55 L ed 619. It was 
held by the Court as a ‘rule of reason’ 
that the term “restraint of trade” means 
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what it meant at common law and in the 
law ofthe United States when the Sher- 
man Act was passed and it covered only 
those acts or contracts or agreements or 
combinations which prejudice public in- 
terest by unduly restricting competition 
or unduly obstructing the due course of 
trade or which injuriously restrain 
trade either because of their inherent 
nature of effect or because of their evi- 
dent purpose. Vide also United ‘States 
v. American Tobacco Co. (1910) 221 US 
106: 55 L’ ed 663. It. was pointed” out 
that the ‘rule of reason does not freeze 
the meaning of ‘restraint of trade’ to 
what it-meant at the date when the 
Sherman Act was passed and it prohi- 
bits not: only those acts deemed to be 
undue restraints of trade: at - common 
law but also those acts which new. times 
and economic conditions make unrea- 
sonable, This ‘rule of reason” evolved 
by the Supreme Court in the Standard 
Oil Company’s case and the American 
Tobacco Co.’s case has governed the ap- 
plication of S. 1 of the Shermen Act 
since then and though it does not furnish 
an absolute’ and unvarying standard’ arid 
has been applied, sometimes’ more broad- 
ly and sometimes more narrowly, to the 
different problems coming before the 
courts at different times, it has held the 
field and, as pointed out by Mr. Justice 
Reed in the United States v. E. I. Du 
Pont, the-Supreme Court has not reced- 
ed from its position on this rule. © The 
‘rule of reason’ has, to quote again ' the 
words of the same learned: Judge’ “given 
a workable content to anti-trust legfsla- 
tion”, Mr. Justice Brandeis applied the 
‘tule of reason’ in Board of ‘Trade v. 
United States (1917) 246 US 231:62-L 
ed 683 for holding that -a rule prohibit- 
ing offers to purchase during the period 
between the close of the call and the 
opening of the session on the next busi- 
ness day for sales of wheat, corn, - oats 
or rye at a price other than at the clos- 
ing bid, was not in “restraint of trade” 
within the meaning of $. 1 of the Sher- 
man Act. The learned Judge pointed out 
in a passage which has become classical: 

“Every agreement concerning trade, 
every regulation of trade, restrains. To 
bind, to restrain, is of their very essence. 
The true test of legality is whether the 
restraint imposed is such as merely’ re- 
gulates and perhaps thereby promotes 
competition, or whether it is such vas 
May suppress or even destroy competi- 
tion. To determine that question ~ the 
court must ordinarily consider the facts 
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peculiar to the business, to which the 
restraint .is applied; its condition before 
and after. the restraint was imposed the 
nature of the restraint, and its 
actual or probable, The history of the 
restraint, the evil believed to exist, the 
„reason for adopting the particular re- 
' medy, the purpose or end sought to be 
attained, are all relevant facts. This is 
not because a good intention will save 
an otherwise objectionable regulation, or 
the reverse; but because knowledge of 
intent may help the court to interpret 
facts and to predict consequences.” - 


It will thus be seen that the ‘rule of 
reason’ normally requires an ascertain- 
ment of the facts or features peculiar 


to the particular .business; its condition 
before and after the restraint was im- 
posed; the nature of the restraint and 
its effect, actual or probable; the his- 
tory of the restraint and the evil þe- 
lieved to exist, the reason for adopting 
the particular, restraint and the purpose 
or end sought to be attained and it is 
only on a consideration ofthese factors 
ithat it can be decided whether a parti- 
cular act, contract or. agreement, . im- 
posing the restraint is unduly restrictive 
of competition so as to constitute ‘res- 
traint of trade.’ The language of the de- 
finition of “restrictive trade practice” in 
our Act suggests ,that in. enacting the 
definition, our legislature drew upon the 
‘concept and rationale. underlying the 
‘rule of reason’, That is why this Court 
pointed out in the Telco case (AIR 1977 
SC 973) in words almost bodily lifted 
from the judgment of Mr, Justice Bran- 
deis : : 
“Thé decision whether trade practice 
is restrictive or not has to be arrived at 
by applying the rule of reason and -not 
‘on that doctrine that any restriction a5 
to area or’ price will per se be a res- 
trictive trade practice. Every . trade 
agreement restrains or binds persons of 
places or prices. The question is whe- 
ther the restraint is such as regulates 
and thereby promotes competition or 
whether it is such as may suppress or 
even destroy competition. To determine 
this question three matters are to be 
considered. First, what facts are peculiar 
_to the business to which the restraint is 
applied. Second, what was the condi- 
tion before and after the restraint is im- 
posed, Third, what is the nature of the 
_ restraint and what is its actual and’ pro- 
bable effect.” — >~ a muon 
These various facts and. features set out 
in. the Judgment of Mr. Justice Brandeis 


effect, 
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and reiterated in the decision of this 
Court in the Telco case would, therefore, 
have to be considered before a decision 
can be reached whether a particular 
trade :practice is restrictive or not, .It isi 
Possible: that a, trade practice which may 
prevent or diminish competition in a 
given constellation of economic facts and 
circumstances may, in a different con- 
stellation of economic..facts and circum- 
stances, be found to promote.. competi- 
tion. It cannot be said that every. res- 
traint ‘imposed by a trade practice ne- 
cessarily prevents, distorts ‘or restricts 
competition and is, therefore, a restric- 
tive trade practice. Whether it is-so or 
not would depend upon the various con- 
siderations to which we. have just re- 
ferred, Of course, it must: be pointed 
out that there may be trade practices 
which are such that by their inherent 
nature and inevitable effect they neces- 
sarily impair competition and in ċase of 
such trade practices, it would not be ne- 
cessary: to consider any other facts or 
circumstances, for they would be per se 
restrictive trade practices. Such would 
be the position in case of those trade 
pratices which of: necessity produce the 
prohibited effect in’such ah overwhelm- 
ing proportion of cases that ‘minute in- 
quiry in every instance would be waste- 
ful of. judicial and administrative re- 
sources,. Even in the United States a 
similar doctrine of per -se illegality -has 
been evolved in the interpretation of 
5. 1 of the Sherman Act and it has been 
held that certain restraints of trade are 
unreasonable per se and “because. of x 
their pernicious effect on competition and~ 
lack of .any redeeming virtue” they are 
“conclusively presumed to be unreason- 
able, and, therefore, illegal without ela- 
borate inquiry as- to the precise harm 
they have caused or the business excuse 
for their use.” In ‘such cases: “illegality 
does not depend on a showing of the 
unreasonableness of the practice and it 
is unnecessary to have a trial to show 
the nature, extent and degree of its 
market effect.” © Vide American . Juris- 
prudence 2d Volume 54, p. 687, Art. 32. 
We are çoncerned in the present appeal 
with clauses of the distributorship agree- 
ment imposing restriction as to territory 
area or market and providing for-excly- 
sive dealership and according to the de- 
cision of this Court in the Telco case, 
such trade ‘practices are not per se res- 
trictive trade practices, Whether such 
trade practicés constitute >. restrictive 
trade practices or not in a ‘given case 
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would: depend on the particular , facts 
and features of the trade and other re- 
jlevant considerations discussed _ above 
which would show the, actual or prob- 
able effect of such trade practices on 
competition. It was, therefore, abso- 
lutely necessary to produce the neces- 
sary material before the Commission to 


show that the impugned trade practices. 


had the actual or 
diminishing or destroying 
and were, therefore, restrictive trade 
practices. The burden was clearly on 
the Registrar for it was the Registrar 
who wanted the. Commission to strike 
down these tradé practices as restrictive. 
The Registrar, however, did not produce 
any material at all before the Commis- 
sion and the Order dated 14th May, 1976 
had no basis at all on which it could be 
sustained. 


probable effect: of 


16. There is no doubt that the appel4 
lant by its, letter dated 19th May, 1972 
submited, the distributorship agreement 
to the Registrar for registration under 
S. 33, but we do not see how this act of 
the appellant or ‘the letter forwarding 
the distributorship agreement for regis- 
tration can be construed as admission 
on the part of the appellant that the 
trade practices referred to in the offend- 
ing clauses of the distributorship’ agree- 
ment constituted restrictive trade prac- 
tices. In the first. place, the question 
whether a trade praétice is restrictive 
trade practice or not is essentially a 
|question of law based on the application 
of the definition in S. 2 (0) to the facts 
of a given case and no admission on a 
question of law can ever be used in evi- 
dence against the maker of the admission. 
Therefore, even if there was any admis- 
sion involved in submitting the distri- 
_ butorship agreement for registration, 
- it could not be used as evidence against 
the appellant in the inquiry under Sec- 
’ tion 37. Moreover, we do not think 
that in submitting the distributorship 
agreement for registration, the appellant 
made an admission that any particular 
clauses of the distributorship agreement 
constituted restrictive trade practices. 
There is nothing in the letter of the ap- 
pellant to show which were the parti- 
cular clauses of the  distributorship 
agreement regarded by the appellant as 
restrictive trade practices on the basis 
of which it made the application for re- 
gistration. It is possible that the appel- 
Tant might have taken the same view 
= which the Commission did in the Telco 
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case, namely, that the.moment an agree- 
ment contains a trade 


. Within any of the clauses of Sec. 33 (1), 


‘ tive trade practice and the 


the trade practice must irrespective of 
whether it falls within the definition in 
S. 2 (0) or not, be regarded as a restric- 
agreement 
must be registered and on that view, 


.the appellant might have submitted the 


distributorship agreement for 
competition | 


‘sion constituted restrictive 


registra- 
tion. The submission of the distributor- 
ship agreement for registration cannot, 
therefore, possibly “be construed as ad- 
mission on the part of the appellant that 
the particular clauses of the distributor- 
ship agreement faulted by the Commis- 
trade prac- 
tices. There was, accordingly, no ad- 
mission of the appellant on which the 
Commission could rely for the purpose 
of making the Order dated 14th May, 
1976. 

17. We must, in the circumstances, 
hold that, since there was’ no material 
at all on the basis of which the Commis- 
sion could find that the trade practices 
referred to in the offending clauses of the 
distributorship agreement were restric- 
tive trade practices, the Order dated 14th 
May, 1976 was contrary to law. This 
clearly attracted the exercise of the 
power of the Commission under Sec. 13 
(2).. The décision of this Court in the 
Teleo case (AIR 1977 SC 973) exposed 
the invalidity of the Order dated 14th 
May, 1976 and showed that it was bad 
as being based on no material whatso- ` 
ever. When the Commission passed the 
Order dated 14th May, 1976, the deci- 
sion ‘of the Commission in’ the ‘Telco 
case held the field and according to that 
decision, any trade practice which ‘fell 


- within one of the clauses of Sec. 33 (1) 


would be a restrictive trade practice and 
that is perhaps-the reason why the Re- 


‘gistrar did not produce any material 


before the Commission and even though 
there was no material before it, the 
Commission proceeded to invalidate the 


‘trade practices referred to in the offend- 


‘by this Court 


‘in sec. 2 (o) cannot become 


ing’ clauses as restrictive trade practices, 
since they fall within one or the other 
clauses of sec. 33 (1). But this view 
was reversed in appeal and it was held 
that a trade practice 
which does not fall within the definition 
restrictive 
trade practice merely because it is 
covered by one’ or the other of the 
clauses of section 33 (1): what section 33 
(1) requires as the condition for regis- 
tration is that the agreement must re- 


practice falling .- 
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‘late to a trade practice which is -restric- 
tive trade practice within the meaning 
of Sec. 2 (o) and such restrictive trade 
practice must additionally fall within 
one or more of the categories specified 
in that section. 
decision in the Telco case that the neces- 
sity for production of material to show 
that the trade practices complained «of 
were restrictive trade practices became 
evident and it came to be realised that 
the Order dated 14th May, 1976 was 
bad, The conclusion is, therefore, 
inescapable that the power of the Com- 
mission under S, 13 (2) was exercis- 
able in the present case and the Order 
dated 14th May, 1976 was liable to be 
revoked. 


18. Before we part with this aspect 
of the case, we must refer to one other 
decision of this Court which was relied 
‘upon on behalf of the respondents and 
that is the decision in Hindustan ' Lever 
_ Ltd. v. M. R. T. P.C., (AIR 1977 SC 1285). 
The judgment in this case was delivered 
. by Beg, C. J., speaking on behalf of him- 
self and Gupta, J. and though Beg, C, J., 
` was also a party to the judgment in the 
Telco case, this judgment seems to strike 
‘a slightly different note and hence it is 
necessary to.examine it in some detail. 
Two clauses of the Redistribution Stoc- 
kists’ Agreement were assailed in this 
case as constituting restrictive trade 
practices. One was clause 5 which in its 
last portion provided that the redistribu- 
tion stockists shall purchase and accept 
from the Company such stock as the 
Company shall at its discretion send to 
the re-distribution stockist for fulfilling 
its obligations under the agreement and 
the other was cl. 9 which imposed a re- 
striction as to area or market by provid- 
-ing that the redistribution stockist shall 
not rebook or in any way convey trans- 
port or despatch parts of stocks of the 
products received by him outside the 
town for which he was appointed redis- 
tribution stockist. The Commission held, 
following the view taken by it earlier in 
the Telco case, that the last part of cl. 5 
as well as cl. 9 constituted restrictive 
trade practices and declared them void. 
This view was affirmed by Beg, C. J., in 
‘the appeal preferred by Hindustan Lever 
Ltd. We are not concerned with the 
“merits of the question, whether the last 
_part of cl. 5 and cl. 9 were on the. facts 
‘of that case rightly held to be restrictive 
. trade practices, but rertain observations 
made by the learned Chief Justice in that 


It was because of this, 
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judgment call for consideration, since 
they seem to be inconsistent. with what 
was laid down by a Bench of three 
Judges of this Court in the Telco case. 


18. In the first place, the learned 
Chief Justice distinguished the judgment 
in the Telco case by observing that the 
agreement in that case could not he 
understood without reference to the ac- 
tual facts to which it was sought to be 
applied and extraneous evidence in re- 
gard to those facts for explaining “the 
nature of the special agreement for res- 
tricting or distribution of area” was, 
therefore, admissible under S. ‘92, cl. 6 
of the Evidence Act, but in the Hindus- 
tan Lever case the meaning’of the im- 
pugned clauses was plain and certain and 
the principle of S. 92, clause 6 was clear- 
ly inapplicable to let in extraneous evi- 
dence and hence no oral evidence could 
be led to deduce their meaning or vary 
it in view of the provisions of Ss. 91° and 
92. It was on this view that the learned 
Chief Justice held that oral evidence for 
the purpose of showing that the trade 
practices. in the impugned clauses were 
not restrictive was shut out and all that 
was necessary for the Court to do was to 
interpret. the impugned clauses. Now, 
this view taken by the learned Chief 
Justice does not and we say so with the 
utmost respect, appear to be ‘correct. We 
do not see how Ss, 91 and 92 of the Evi- 
dence Act come into the picture at all 
when we are considering whether a 
particular trade practice set out in an 
agreement has or may have effect of pre- 
venting, distorting or restricting compe- 
tition so as to constitute ‘a restrictive 
trade practice’. It is the actual or prob- 
able effect of the trade ‘practice which 
has to be judged in the light of the vari- 
ous considerations adverted to by us 
and there is no question of contradicting, 
varying, adding to or subtracting from 
the terms of the agreement by admitting 
any extraneous evidence. The meaning 
of the particular clause of the agreement 
is not sought to be. altered or varied by 
reference to the various factors which 
we have discussed above, but these fact- 
ors are required to be taken into account 
only for the purpose of determining the 
actual or probable effect of the trade 
practice referred to in the particular 
clause. The reliance placed by the learn- 
ed Chief Justice on Ss. 91 and 92 was, 
therefore, quite inappropriate and un- 
justified and we do not think that the 
learned Chief Justice was right in shut- 
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ting out oral evidence to determine the 
actual or probable effect of the trade 
practices impugned in the case before 
him. It may be pointed out that the de- 
cision in the Telco case (AIR 1977 SC 
973) did not prozeed on an application of 
the principle embodied in S. 92, cl. (€) of 
the Evidence Act and with the greatest 
respect, the learned Chief Justice was in 
error in distinguishing that decision on 
the ground that extraneous evidence was 
considered in that case in view of the 
principle underlying S. 92, cl. ‘6, while in 
the case before him that principle was 
not applicable and hence extraneous 2vi- 
dence was not admissible’ The learned 
Chief Justice wes bound by the ratio of 
the decision in the Telco case. 


20. Secondly, the learned Chief Jus- 
tice seemed to teke the view in his judg- 
ment at page 465 of the Report that :f a 
clause in an agreement relates to a trade 
practic? which infringes any of the 
clauses of S. 33 (1), it would be bad and 
it would be unnecessary to inquire whe- 
ther the trade. practice falls within the 
definition of ‘restrictive trade practice’ 
in S. 2 (o). There were two places in the 


‘judgment where the learned Chief Jus- 
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tice used expressions indicating this 
view. He said at one place: “The last 
part of clause (5)......... would be struck 
by S. 33 (1) (b)”, and at another place 
“Inasmuch as clause (5)......... expressly 
gives the stockist the discretion to sell at 
lower than maximum retail prices stipu- 
lated, the agreement was not struck by 
S. 33 (1) (b).” This view is plainly, end 
again we say so with the greatest respect, 
contrary to the law. laid down by a 
Bench of three Judges of this Court in 
the Telco case. We have already point- 
ed out that, according to the decision in 
the Telco case, a trade practice does not 
become a restrictive trade practice mere- 
ly because it falls within one or the other 
clause of S. 33 (L, but it must also satis- 
fy the definition of ‘restrictive trade 
practice’ contained in S, 2 fo) and it is 
only then that the agreement relating to 
it would require to be registered under 
S. 33 (1). It is, with the greatest respect 
to the learned Chief Justice, not correct 
to say that a particular clause in an 
agreement is struck by one or the other 
clause of S. 33 (1). It is not Sec. 33 (1) 
which invalidates a clause in -an agree- 
ment relating to a trade practice, but it 
is the restrictive nature of the trade prac- 
tice as set out in S. 2 (0) which makes it 


(void.. The view taken by the learned 
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Chief Justice on this point cannot, there- 
fore, be accepted. . 
21. Lastly, the learned Chief Justice 
held that the introduction of a clause in 
an agreement itself constitutes a trade 
practice and if such clause confers power 
which can be used so as to unjustifiably 
restrict trade it would constitute a res- 
trictive trade practice. The learned 
Chief Justice pointed out that the defi- 
nition of trade practice is wide enough to 
include any practice relating to the carry- 
ing on of any trade and observed that ‘it 
cannot be argued that the introduction 
of the clauses complained of does not 
amount to an action which relates to the 
carrying on of a trade. If the result of 
that action or what could reasonably flow 
from it is to restrict trade in the manner 
indicated, it will, undoubtedly, be struck 
by the provisions of the Act”. The inter- 
pretation ' placed by the learned Chief 
Justice was that if a clause in an agree- 
ment is capable of being used to prevent, 
distort or .restrict competition in any 
manner, it would be liable to be struck 
down as a restrictive trade practice, re- 
gardless of what is actually done under 
it, for it is not the action taken under a 
clause, but the clause itself which per- 
mits action to be taken which is unduly 
restrictive of competition, that is mate- 
rial for determining whether there is a 
restrictive trade practice. The learned 
Chief Justice emphasised that if aclause 
in an agreement confers power to act in 
a manner which would unduly restrict 
trade, the clause would be illegal and it 
would be no answer to say that the clause. 
is in fact being implemented in a lawful 
manner, This view taken by the learned 
Chief Justice cannot, with the utmost 
respect, be accepted as wholly correct. 


22. It is true that a clause in an agree-! 
ment may embody a trade practice and 
such trade practice may have the actual 
or probable effect of restricting, lessen- 
ing or destroying competition and hence 
it may constitute a restrictive trade 
practice and the clause may be voided, 
but it is difficult to see how the introduc- 
tion of such a clause in the agreement, 
as distinguished from the trade practice 
embodied in the clause itself, can. be a 
It is not the 
introduction of such a clause, but the 
trade practice embodied in the clause, 
which has or is reasonably likely to have 
the prescribed anti-competitive effect. 
Therefore, whenever a question of res- 
trictive trade practice arises in relation 
to a clause in an agreement, it is the 
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trade practice embodied inthe clause that 
has to be examined for the purpose of 
determining its ‘actual or probable effect 
on competition. Now, a clause in an 
agreement may proprio vigore on its 
own terms, impose `a restraint such as al- 
locating a territory, area or market to a 
dealer or prohibiting a dealer from using 
machinery or selling goods of any other 
manufacturer or supplier or requiring 
the dealer to purchase whatever machi- 
nery or goods in the particular line of 
business are needed by him from the 
manufacturer or supplier entering into 
the agreement. Where such restraint 
produces or is reasonably likely to pro- 
duce the prohibited statutory effect — 
and that would depend on the various 
considerations referred to by us earlier — 
it would clearly constitute a’ restrictive 
trade practice and the clause would be 
bad. In such a case it would ‘be no an- 
swer to say that the clause is not being 
enforced by the manufacturer or supplier. 
The very presence of the clause would 
have a restraining influence on the dealer, 
for the dealer would be expected-to carry 
out his obligations under the clause and 
he would not know that the clause is not 
going to be enforced against him. This 
is precisely what was pointed out by Mr. 
Justice Day in United Shoe Machinery 
Corpn. v. United States, (1921) 253 US 
708 : (66 L ed 451), where the question 
was whether the restrictive-use, exclu- 
Sive-use and additional-machinery claus- 
es in certain lease agreements of shoe- 
machinery were struck by the provisions 
of S. 3 of the Clayton Act: “The power 
to enforce them”, that is, the impugned 
clauses ‘is omnipresent and their ‘res- 
training influence constantly operates 
upon competitors and lessees. The fact 
that the lessor, in many instances, for- 
bore to enforce these provisions, does not 
make them any less agreements within 
the condemnation of the Clayton Act.” 
There would be no difficulty in such a 
case in applying the definition of restric- 
tive trade practices in accordance with 
the law laid down in the Telco case as 
explained by us in this judgment. 


23. Then there may be a clause which 
may be perfectly innocent and innocuous 
such as a clause providing that the dealer 
will carry out all directions given by the 
manufacturer or supplier from time te 
time. Such a broad and general clause 
cannot be faulted as restrictive of com- 
petition, for it cannot be assumed that 
the manufacturer or supplier will abuse 
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the power conferred by the clause by 
giving directions unduly restricting trade. 
So much indeed was conceded by the 
learned Additional Solicitor General ap- 
pearing on behalf of the respondents. 
But a genuine difficulty may arise where 
a Clause in an agreement does not by it- 
self impose any restraint but empowers 
the manufacturer or supplier to take 
some action which may be restrictive of 
competition. Ordinarily, in such a case, 
it may not be possible to say that the 
mere presence of such a clause, apart 


-from any action which may be taken 


under it, has or may have the prohibited 
anti-competitive effect. The manufactu- 
rer or supplier may take action under 
the clause or he may not, and even if he 
takes action, it may be in conformity 
with the provisions of the Act and may 
not be restrictive of competition. The 
mere possibility of action being taken 
which may be restrictive of competition 
would not in all cases affect the legality 
of the clause. In fact, a consistent course 
of conduct adopted by the manufacturer 
or supplier in acting under the clause in 
a lawful manner may tend to show that 
the clause isnot reasonably likely to pro- 
duce the prohibited statutory effect. 
What is required to be considered for de- 
termining the legality: of the clause is 
not mere theoretical possibility that the 
clause may be utilised for taking action 
which is restrictive of competition, for it 
does not necessarily follow from the exis- 
tence of such possibility that the actual 
or probable effect of the clause would be 
anti-competitive. The material question 
to consider is whether there is a- real 
possibility that the presence of the clause 
itself would be likely to restrict compe- 
tion. . This is basically a question of mar- 
ket effect and it cannot be determined by 
adopting a doctrinaire approach. There 
can be no hard and fast rule and each 
case would have to be examined on its 
own facts from a business and common 
sense point of view for the purpose of 
determining whether the clause has the 
actual or probable effect of unduly res- 
tricting competition. We cannot accept 
the proposition that in every case where 
the clause is theoretically capable of be- 
ing so utilised as to unjustifiably restrict 
competition, it would constitute a res- 
trictive trade practice. 

24, There is also another infirmity in- 
validating the Order dated 14th May, 
1976. We have already pointed out and 
that is clear from the decision of this. 
Court in the Telco case that in an inquiry 
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under S. 37 the Commission has firs to 
be satisfied that the trade practice c«m- 
plained of in the application is a restic- 
tive trade practice within the mearing 
of that expression as defined in Sec. 2 (o) 
and it is only after the Commission is so 
satisfied, that it can proceed to consHler 
whether any of the ‘gateways’ provided 
in S. 38 (1) exists so that the trade prac- 
tice, though found restrictive, is deemed 
not to be prejudicial to the public irte- 
rest and if no such ‘gateways’ are estab- 
lished, then only it can proceed to make 
an orcer directing that the trade praccice 
complained of shall be discontinued or 
shall not be repeated. There are taus 
two conditions precedent which must be 
Satisfied before a cease and desist order 
can be made by the Commission in ze- 
gard to any trade practice complained of 
before it. One is that the Commisson 
must find that the trade practice ccn- 
plained of is a restrictive trade pracfice 
and the other is that where such “findmg 
is reached, the Commission must further 
be satisfied that none of the gatewxys 
pleaded in answer to the complaint exists. 
Here in the present case the appellcnt 
did not appear at the hearing of the n+ 
quiry and no ‘gateways’ were pleaded by 
it in the manner provided in the Regiva~ 
tions and hence the question of the Con- 
mission. arriving at a satisfaction in -e- 
gard tc the ‘gateways’ did not arise. Eut 
the Commission was certainly requimd 
to be satisfied that the trade practiees 
complained of by the Registrar were re-s- 
trictive trade practices before it cotld 
validly make a cease and desist order. 
The Order dated 14th May, 1976 did rot 
contain: any discussion or recital showng 
that the Commission had reached the 
requisite satisfaction in regard to the ef- 
fending trade practices. But we can lezi- 
timately presume that the Commissibn 
must have applied its mind to the offern- 
ing clauses of the distributorship agre- 
ment and come to ‘the conclusion thst 
the trade practices referred to in thae 
clauses were restrictive trade practices 
before it made the Order dated 14th My 
1976. There is in fact inherent evidenze 
to show that the Commission did’ app-y 
its mind to the clauses impugned in tae, 
application of the Registrar; ‘because it 
struck down only a few out of those 
clauses and did not invalidate the re.t. 
This circumstance clearly shows that tue 
Commission considered with reference zo 
each impugned cause whether it related 
to restrictive trade practice and made 
the Order dated 14th May, 1976 only n 
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respect of those clauses where it was 
satisfied that the trade practices were 
restrictive. The charge that the Order 
dated 14th May, 1976 suffered from non- 
application of mind on the part of the 
Commission cannot, therefore, be sus- 
tained. But the Order dated 14th May, 
1976. was clearly bad inasmuch as it did 
not disclose the reasons which weighed 
with the Commission in directing the ap- 
pellant to cease and desist from the trade 
practices set out in the order: The Order 
dated 14th May, 1976 was a non-speaking 
order. It consisted merely of bald direc- 
tions given by the Commission and did not 
set out any reasons whatsoever why the 
Commission had decided to issue those 
directions. It had a sphynx-like face, 
which goes ill with the judicial process. 
It is true that the Order dated 14th May, 
1976 was an ex parte order, but the ex 
parte character of the order did. not ab- 
solve the Commission from the obliga- 
tion to give reasons ‘in support of the 
order, Even though the Order dated 14th 
May, 1976 was ex parte, the appellant 
would have been entitled to prefer an 
appeal against it under S. 55 and it is 
difficult to see how the. appellant could 
have, possibly attacked the order in the 
appeal, when the order did not disclose 
the reasons on which it was based. It is 
now settled law that where an authority 
makes an order in exercise of a quasi 
judicial function, it must record its rea- 
sons in support of the order it makes. 
Every quasi judicial order must be sup- 
ported by reasons. That is the minimal 
requirement of law laid down by a long 
line of decisions of this Court ending 
with N. M. Desai v. Textiles Ltd., Civil 


Union of India 


-Appeal No. 245 of 1970, D/- 17-12-1975 


and Siemens Engineering Co. v. Union of 
India, 1976 Supp SCR 489: (AIR 1976 
SC 1785). The Order dated 14th May,’ 
1976 was, therefore, clearly vitiated by 
an error of law apparent on the face of 
the record inasmuch ‘as it contained only. 
the final and operative order made by 
the Commission and did not record any! ` 
reasons whatsoever in support of it, and 
the appellant was, in the circumstances, 
entitled to claim that the Grder should 
be revoked by the Commission. 


25. This view taken by us renders it 
unnecessary to consider whether there 
was any material change in the relevant 
circumstances justifying . invocation of 
the power under S. 13 (2) and hence we 
do not propose to deal with the same. 
The Commission has devoted a part of 
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the order impugned.in the present ap- 
peal to a consideration of this question 
and taken the view that there was~no 
material change in the relevant ‘circum~- 
stances subsequent to the making of the 
Order dated 14th May, 1976. We do not 
wish to express any- opinion on the cors 
rectness .of this view taken by the Com- 
mission, since we are setting aside the 
impugned order made by the: Commis- 
sion -and also revoking the, Order dated 
14th May, 1976 and sending the: matter 
back so, that the application of the Regis- 
trar under S. 10 (a) (ii): may be disposed 
‘of afresh. 

26. We accordingly allow the appeal, 
set aside the order of the Commission 
rejecting the application of the appellant 
under S. 13 (2), revoke the Order dated 
14th May, 1976 and remit the case to the 
Commission so that the Commission may 
dispose of the application of the Regis- 
strar. under S. 10 (a) (iii) in the light of 
the observations contained in this judg- 
ment.. .The-Commission will give an op- 
portunity to the appellant to file a pro- 
per reply in conformity with the require- 
ments of the Regulations and after tak- 
_ ing such relevant evidence-:as may be 
produced .by both parties. proceed. to dis- 
pose of the application of the Registrar 
on merits in accordance with law. There 
will be.no order.as to costs of the ap- 
peal. 

Orders ‘Becordinely, 


‘AIR 1979 SUPREME COURT 824 
= 1979 ALL. L, J. 400 
(From: Allahabad) act 

V, R. KRISHNA. IYER, JASWANT 

SINGH AND A: D. KOSHAL, JJ. 

Lakhan Rai, Appellant v. Ram Kumar 
Aggarwal, Respondent. 

Civil Appeal No. 2052 of 1977, 
30-11-1978. 


U.P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S.7-C — Arrears 


D}- 


of rent — Whether deposit of rent into. 


court is equal to payment to landlord in 
terms of S. 7-C — This depends upon 
expression of willingness by landlord to 
receive rent from tenant —- Landlord not 
signifying any - willingness in de- 
mand notice — Deposit in court is tan- 


‘tamount to payment to landlord, Deci- 


sion of Allahabad H. C. Reversed. 


A Caa 2) 
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Lakhan Rai v. Ram Kumar (K. Iyer J.) 


A.ER. 


KRISHNA IYER, J.:— The short point 
raised in this appeal-by special leave is 
as to whether payment of rent within 
one month of the receipt of the notice by 
the landlady demanding payment of ar- 
rears of rent, which had fallen due for 
three months or more, has been made. 
If no such payment has been made, the 
decree for eviction which the High Court 
has approved in appeal must stand, If 
such payment has been made, the appeal 
deserves to be allowed, 


2, So the question is . whether pay- 
ment has been made, There is no dis- 
pute that deposit of the rent for the 
period ‘of four months, which is the 
period in arrears, has been made into 
court ‘under Section 7-C of the U. P. 
(Temporary) Control of. Rent and Evic- 
tion Act, 1947 within three days of thel 
issuance of the notice by the landlady. 
Then the question to be considered is whe- 
ther the deposit into court is equal to 
payment to the landlady in terms of Sec- 
tion 7-C. This depends in turn on the 
expression of willingness by the landlady 
to receive payment of the rent from the 
tenant, We have been taken through 
the notice of demand issued by the land- 
lady and there is nothing to signify any 
such willingness. In this view, the High 
Court was in error in coming to the 
coclusion that the deposit into court was 
not tantamount to payment to the land- 
lady. The appeal has to be allowed, and 
we do so, but, in the circumstances of 
the case, parties will bear their costs 
throughout, 


‘3, Shri. Goburdhan at the end of (his 
submissions did try to make out a case . 
that the landlady had bona fide need to 
evict the tenant. But, this is a ground 
which has not been alleged or ‘proved 
and cannot be considered in this appeal. 
All that we can say is that if there is 
such a bona fide requirement within the 
meaning of the Act, it is open to the 
landlady to file a fresh petition for evic- 
tion and the present order by this Court 
will, in no way, stand in the way of the 
landlady starting such proceedings which 
certainly will be considered on its merits 
by the Court. : : 


Appeal allowed. 
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AIR 1979 SUPREME COURT 825 
= 1979 CRI. L. J. 565 
(From: Madhya Pradesh) 
JASWANT SINGH AND 
O. CHINNAPPA REDDY, JJ. 
Vishnu Datta Mishra, Appellant v. 
State of Madhya Pradesh, Respondent. 


` Criminal Appeal No. 49 of 1972, D/- 
28-11-2978. 


Penal Code (45 of 1860), S. 409 — Sen-. 


tence — Accused sentenced fo two years 
R. I. and a fine of Rs. 1,000 — Accused, 
. likely to lose his service — Accused, al- 
ready undergone imprisonment of six 
and half months — In the ends of jus- 
tice substantive sentence reduced for the 
period already undergone. (Para 3) 

Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 409 N. 39. 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against the 
judgment and crder of the High Court 
of Madhya Pradesh dated August 3, 1971 
affirming the conviction of the appellant 
under S, 409 of the Indian Penal Code 
‘and sentence of two years R. I, and fine 
of Rs. 1,000 passed thereunder, 


2. The.short point urged by Mr. Ta- 
lukdar appearing in support of the ap- 
peal, is that it is proved from the mate- 
rial on the record that the appellant 
made all the payments which were due 
to the labour and the Courts below have 
erred in holding him guilty of criminal 
breach of trust. He has in this connection 
drawn our attention to the deposition of 
Jai Ram, contractor (P.W. 3) to the effect 
that he got the work done on Mala- 
dhungi and Malapondo roads by engag- 
ing about 40 to 50 labourers on contract 
and go: from the appellant payments of 
labour charges for the work got done 
by him, This statement is not at all 
helpful to the appellant in respect of 
Exhs, 4, 6 and 8 in view of the further 
statement made by the witness that 
whenever the appellant made payments 
to him, he obtained his thumb impres- 
sion on the muster roll and that he nei- 
ther received payments in connection 
with the muster rolls Exs. P-4, P-6 and 
P-8 nor did he put his signature or 
thumb impression on them. The state- 
ment of this witness is also not helpful 
to the appellant as according to the wit- 
ness whenever tne appellant made any 
payment to Heacman, they alone used 
to put thumb impressions or signatures 
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on muster rolls and used to receive the 
payments themselves, and Exhs. 4, 6 and 
8 show. that the- amounts mentioned 
therein were to be made to Headman 
Nane Singh, Kunji Singh and Prem Singh 
respectively. Now Kunji Singh, P.W. 2 
who is a headman has stated that the 
appellant never gave him the amount of 
Rs. 541.40 (mentioned in Exh, 6) and 
never obtained his thumb impression on 
any paper and that he did not know 
persons by names Faggu, Govindi, Halku, 
Sukhi and Ram Singh etc, and though 
he got his own wages for the period he 
worked as labourer, he did not get any 
payment on account of wages due to 
other labourers. The statement of the 
other headman Prem Singh (P.W. 5) is 
also categoric. He has unequivocally stat- 
ed that the appellant never gave him 
the amount of Rs. 529.42 paise (men- 
tioned in Ex, P-8). Nane Singh (P.W. 1) 
has: also stated that no payment 
made to him by the appellant. If the 
appellant had really made the payments 
to the aforesaid headman, there is no 
reason why he should not have obtained 
their receipt on Exhs. P-6, P-8 and P-4 
respectively and in case of their denial 
confronted them with these receipts. 
The absence of the receipts by Nane 
Singh, Kunji Singh and Prem Singh on 
these muster rolls is an eloquent proof 
of the fact that the amounts mentioned 
in the said muster rolls were not paid 
to these persons. Even the recitals in 
Exhs. P-4 to P-8 do not show that the 
payments were made to Nane Singh, 
Kunji Singh and Prem Singh, All that 
they show is that the payments of the 
amounts mentioned therein were to be 
made to these persons. In :this state of 
evidence, we are unable to accede to the 
contention of the learned counsel for the 
appellant that the, appellant duly dis- 
bursed the amounts to the mates or to 
the contractor. 


3. For the foregoing, we are unable 
to interfere with the judgment and order 
of the High Court so far as the convice 
tion of the appellant is concerned. How- 
ever, taking into account the fact that 
the appellant is likely to lose his service 
and has already undergone imprisonment 
for a period of 64 months, we think that 
the sentence already undergone by him 
together with the fine as reduced by the 
High Court, will meet the ends of justice, 
Accordingly, we reduce the appellant’s 
substantive sentence of imprisonment ‘to 
the period already undergone by him. 


was . 
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With this modification in sentence, we 
dismiss the appeal. 
Appeal dismissed. 





AIR 1979 SUPREME COURT 826 
l = 1979 CRI, L. J. 566 
(From: Bombay)" 
JASWANT SINGH AND 
O. CHINNAPPA REDDY, JJ. 

S. P. Bhatnagar and another, Appel- 
lants v, The State of Maharashtra, Res- 
pondent. 

Criminal Appeals Nos. 346 and 387 of 
1975, D/- 4-1-1979. 


(A) Prevention of Corruption Act 
(2 of 1947), S. 5 (1) (d) — Scope — 
“Abuse of position” — What amounts 
to. Cr. A. Nos. 1005 and 1006 of 1973, 
D/- 6-8-1975 (Bom) Reversed on facts. 


The abuse of position in order tọ 
come within the mischief of S. 5 (1) 
(d) must necessarily be dishonest so that 
it may be proved thatthe accused caused 
deliberate loss to the department. It is 
for the prosecution to prove affirmati- 
vely that the accused by corrupt or 
illegal means or by abusing his posi- 
tion obtained any pecuniary advantage 
for some other person. AIR 1963 SC 
1116 and AIR 1977 SC 822 Fol. , 
l (Para 26) 

Held, on facts and circumstances of 
the case, that the analysis of circum- 
stantial evidence adduced by the pro- 
secution did not lead to an unerring 
certainty that the accused 1 and 2 (the 
Engineering Manager and Senior Engi- 
neer respectively of the Indian Oil Cor- 
poration) acted with any dishonest or 
corrupt motive or abused their position 
in having the contract in question en- 
trusted to the accused 4. Cr. A. 
Nos, 1005 and 1006 of 1973, D/- 6-8- 
1975 (Bom) Reversed. (Para 47) 


Anno: AIR Manual (3rd Edn.) Prev. 
of Corruption Act, S, 5, N. 5. 


(B) Evidence Act (1 of 1872), S. 3 — 
Circumstantial evidence — Sufficiency 
of to prove guilt — (Criminal P. C. 
(2 of 1974), S. 354). 

In cases depending on circumstantial 
evidence, there is always the danger 


*(Criminal Appeals Nos. 1005 and 1006 
of 1973, D/- 6-8-1975 (Bom)). 
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A. L R. 
that conjecture or suspicion may 
take the place of legal proof. 

The circumstances from which the 
conclusion of guilt is to be drawn 
should in the first instance be fully 


established, and all the facts so establi- 
shed should be consistent only with the 
hypothesis of the guilt of the accused. 
Again, the circumstances should be of 
a conclusive nature and tendency and 
they should .be such as to exclude every 
hypothesis but the one proposed to be 
proved. In other words, there must be 
a chain of evidence so far complete as 
not to leave any reasonable ground for 
a conclusion consistent with the in- 
nocence of the accused and it -must be 
such as to show that within all human 
probability the act must have been 
done by the accused, AIR 1952 SC 343, 
AIR 1952 SC 354, AIR 1967 SC 520 
Foll. (Paras 21, 22) 

The principle that inculpatory fact 
must be inconsistent with the innocence 
of the accused and incapable of ex- 
planation on any other hypothesis than 
that of guilt does not mean that any 
extravagant hypothesis would be suf- 
ficient to sustain the principle, but that 
the hypothesis suggested must be rea- 
sonable. AIR 1960 SC 29 Foll. i 
(Para 23) 

Anno: AIR Mamual (3rd Edn) Evi 
Act, S 3, N. 16, 17. AIR Comm. Cr, 
P., C. (7th Edn.) S. 354, N. 3, 4. 

(C). Criminal P. C. (2 of 1974), S. 354 
— Defence taken’ by one accused — 
Use of, against co-accused. 


The defence taken by one accused 
vannot in law be treated as evidence 
against his co-accused. (Para 44) 


Anno: AIR Comm, Cr. P. C. (7th 
Edn.) S. 354, N. 3, 4. 
Cases Referred: Chronological Paras 
AIR 1977 SC 822: 1977 ‘Cri LJ 
604 20, 21 
AIR 1967 SC 520: 1967 Cri LJ 525 22 
AIR 1963 SC 1116: (1963) Supp (2) 
SCR 724: (1963) 2 Cri LJ 186 20,21 


AIR 1960 SC 29: 1960 Cri LJ 137 23 
AIR 1952 SC 343: 1953 Cri LJ 1208 22 
AIR 1952 SC 354: 1953 Cri LJ 154 22 

Mr. Lalit Chari, Mr. P, R. Guna, Mr. 
A. K. Srivastava and Vineet Kumar, 
Advocates (in Crl. A. No. 387 of 1975) 
and Mr. R. L. Kohli, Sr. Advocate and 
Mr, P. P. Rao, Sr. Advocate (M/s. B.C. 
Kohli and R. Nagaratnam, Advocates 
with them) (in Cr. A. No. 346 of 1975), 
for Appellants; Mr. V. S, Desai, Sr, 
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Advocate (M/s. H. R. Xhanna, and 
M. N. Shroff, Advocates’ with him) for 
Respondents in both the Appeals. 


` JASWANT SINGH, J.:— The akove 
noted two criminal appeals which are 
directed against the common Judgment 
and Order dated August 6, 1975 of the 
High Court of Judicature at Bom- 


bay affirming on appeal the Judg- 
ment and Order dated . August 
6, 1873 of the Special Judge 


Greater Bombay, convicting S. P. Bhat- 
nagar, appellant in the aforesaid first 
appeal, (hereinafter described as A-1) 
under ‘Section 120-B read with Sec- 
tions 409 and 109 of the Indian Penal 
Code. and Section 5 (1) read with Sec- 
tion 5 (2) of the Prevention of Corrup- 
tion Act, 1947, and sentencing him to 
six months simple imprisonment on 
each of the said two counts as wellas 
convicting A. S. Krishraswami, ap- 
pellant in the aforesaid second appeal 
(hereinafter described as A-2) under 
the aforesaid two counts but reducing 
his sentence from nine months’ impri- 
sonment to six months’ simple im- 
prisonment on each one of those counts 
shall kte disposed of by this judgment. 

2. Briefly put the case as set up 
by the prosecution was: 

In 1364, the Indian Oil Corporation 
(hereinafter referred to as ‘the Cor- 
poration’) which is a Government own- 
ed company, 
acres end odd of a hilly tract of land 
situate in village Mahul in Trombay 
(Bombay) from the Tatas for the pur- 
pose of erecting black furnace oil 
storage tanks and construction of ad- 
ministrative buildings. After the area 
was taken over by the 
Varandani (P. W. 20), Junior Engineer 
of the Corporation, surveyed the land 
in October, 1964, under the directions 
of A-l and ‘A-2, the Engineering 
Manager and Senior Engineer respec- 
tively of the Engineering Department 
of the Marketing Division of the Cor- 
poration, with a view to find out the 
extent of ‘rock cutting and filling which 
might be required to be done for 
levelling the area of 7 asres out of 
the said tract of land. The kacha 
level plan (Exh. 125) and work-sheets 


prepared by Varandani on October 
13, 1964 and November 3, 1964, re- 
spectively’ during the course of his 


aforesaid survey (which were signed 
by A-1 and A-2), showed that 16,80,000 
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decided to purchase 13, 


Corporation, _ 
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cft. of rock cutting work and 8,00,000 
eft. of filling work would have to be 
done to suit the purpose for which the 
land was acquired, Estimate (Exh. 27) 
prepared by Varandani indicated that 
expenditure at the’ rate of Rs. 30/- 
per 100 cft. for rock cutting and Ru- 
pees 10/- per 100 cft, for filling would 
have to be incurred. > Pucca tracing 
(Exh. 34) of level plan (Exh. 125) and 
copies thereof signed by A-1 and A-2, 
and contour plan prepared by Varan- 
dani and approved by Engineering 
Manager were kept on the record, On 
the basis of the survey and the esti- 
mate of expenditure made by Varan- 
dani notice (Exh. 28) inviting tenders 
from experienced civil contractors for 
rock cutting, filling and levelling of 
the land in question was prepared by 
A-2 on February 2, 1965, and was 
forwarded (under his signatures) by A-1 
to: the Finance Department for appro- 
val on February 5, 1965. After the 
approval of the Finance Department, 
the Public Relations Officer of the 
Corporation by his letter (Exh. 29) 
dated February 11, 1965 requested 
Times .of India, Indian Express and 
Free Press‘to publish the tender notice 
(Exh. 28) wherein it was stated that 
the tenders which should reach the 
Corporation by 230 P.M. on March 
2, 1965 would be opened at 3.00 P.M. 
on that date. In response to this notice 
eleven firms of contractors including 


Ram & Co, submitted their tenders. 
N. N. Desai (hereinafter described as 
` A-4) however abstained from sub- 


mitting his tender. In the meanwhile, 
it was decided that instead of having 
stack measurement as provided in 
Exhibit 28, it would be desirable to. 
have the measurements on the basis 
of differences between the existing and 
finished levels. Accordingly, on March 
5, 1965, the aforesaid eleven tenderers 
were asked to submit revised tenders 
on the basis of the amended tender 
notice by March 15, 1965. 


3. Although fresh tenders were 
restricted to the | original eleven ten- 
derers, a tender form was issued to 
A-4 in response to the application 
made by him on March 8, 1965, On 
opening the tenders on March 15, 1965, 
it was found that five out of the eleven 
original tenderers and four new ones 
including A-4 had submitted their ten- 
ders, that the tender of Ram & Co. 


828 S.C, [Pr. 3] . 
whereby it had quoted Rs. 28/- per 
100 cft. for cutting work and ‘nil’ 


amount for filling was the lowest and 
that the second lowest tender was of 
A-4 who had quoted Rs. 26/- per 100 
cft. for cutting and Rs. 6/- per 100 
eft, for filling work. Thus, the actual 
amount as per quotation of Ram & 
Co. was Rs, 4,70,400/- and that of A-4 
was Rs. , 4,84,800/- for 16,80,000 cft. of 
cutting work and 8,00,000 ‘cft, of fill- 
ing work, On discovering that the ten- 
der of his firm was lowest, Roshan 
Lal, a partner of Ram & Co. address- 
ed communication dated March 20, 
1965 to the Managing Director of the 
Corporation requesting him that the 
aforesaid job of rock cutting and fil- 
ling be entrusted to his firm in view 
of its working experience detailed 
therein but handed over the same to 
A-1. At or about this time, Messrs 
Labitos Oil Fields Limited, a British firm, 
with whom the Corporation was try- 


ing to collaborate in its project ad- 
vised the Corporation that instead of 
three levels (steppings) which had 
been planned as per contour map 
(Exh. 34) there should be a single 
level and instead of the survey be- 
ing on the basis of 100 ft. spacing 


as done earlier by Varandani, it should 
be on the basis of 10 ft. spacing. Ac- 
cordingly A-1 and A-2 told Varandani 
(P. W. 20) and S. D. Vaidya, another 
Assistant Engineer (hereinafter des- 
cribed as A-3) to make a fresh survey 
along with A-4 according to the advice 
of Messrs Labitos Oil Fields Limited 
as it had been almost decided to en- 
trust the aforesaid work to A-4. Pur- 
suant to the instructions of A-1 and 
„A-2, B. N. Desai a representative of 
A-4 was associated with the revised 
survey which was carried from March 
21 to March 26, 1965. As a result of 
the joint survey kacha level plan 
(Exh. 22) and work-sheet (Exh. 23) 
were prepared by A-3 under the direc- 
tions of Varandani. As a result ofthis 
survey, it was found that rock cutting 
and filling would havetobe done tothe 
extent of 23,30,454 cft, and 31,500 cft. 
respectively as against 16,80,000 cft. 
and 8,00,000 cft. respectively as found 
as a resulf of the earlier survey, Not- 
withstanding the large variations in 
the cutting and filling work which 
required to be done as a result of the 
revised joint survey, the Engineering 
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Department did not invite fresh ten- 
ders but instead prepared another 
comparative statement on the basis of 
the rates quoted by Ram & Co. and 
A-4 in their tenders- opened on March ~ 
15, 1965 and showed therein that the 
tender of A-4 had turned out to be 
the lowest and that of Ram & Co. to 
be the second lowest. On April 7, 1965, 
A-2 drew up tender committee pro- 
ceedings (Exh. 16) as reproduced be- ` 
low and got them signed by A-1l in 
the hope that the recommendations 
made therein would be accepted by 
Srivastava (P. W. (5), the Financial 
Controller, and Mr. Patel, the Operation 
Manager, of the Corporation, who were 
the other members of the Tender Com- 
mittee, in addition to A-1 and finally 
by Gopal Krishan, the then Chairman 
of the Company:— 
“Ref, No. ENG/ASK/Q/250 
April 7, 1965 
Subject: Tender Committee proceed- 
ings for the finalisation of rock cutt- 
ing, levelling of plot, taken over from 
M/s. Tata at Bombay. 


(1) We had taken over 13.5 acres of 
land from M/s. Tata Power House at 
Trombay. It was intended to level this 
plot of land and recover about 7 acres 
of land by cutting and levelling in 
order to put up our Black Storage 
tanks and other allied facilities. Due 
to the uneven terrain, it was decided 
to have two steppings so that the 
Storage tanks may be installed at a 


higher level and the remaining ' ad- 
ministrative blocks, warehouse, stores 
ete, at a lower leval. Accordingly 


Public Tenders were invited for rock 
cutting ‘and filing this area on 100 
cft. basis. 


(2) Subsequently, M/s.- Lobitos Oil 


Fields Ltd. Ellesmere Port, Wirral, 
Cheshire, had negotiations with us 
for putting up a Transformer Oil 


Blending Plant at this site. The repre- 
sentatives of the above firm during 
their discussions with C. & S. M. and . 
M. E. (accused No. 1) stated, that they 
would like to have only plain piece 
of land instead of  steppings as was 
decided by us previously. This will 
entail additional cutting and minimise 
the quantity of filling. 


(3) Our estimated quantity previ- 
ously was 16,80,000 cft., of cutting and 
8,00,000 cft. of filling, As per the revi- 


1975 
sion in the levels to be maintained at 
this site that the total quantity of 
cutting comes to 23,30,456 cft. The 
quantity of filling comes to 31,500 cft. 
The total estimated cost for tha origi- 
nal work was Rs. 6,13,200/-, 

A comparative statement has been 
drawn as per the tendered rates quot- 


ed by the various parties and the 
position of the first three is as fol- 
lows:-— 
, (See Statement below) 

4. Contrary to the expectations of 


A-l and A-2, Srivastava (P. W. 5) re- 
fused to be a party to the Tender 
Committee recommendations: Ignoring 
not only the opposition of Srivastava 
and ‘the suggeszion of the Accounts 
Officer of the Finance Department and 
the Assistant Finance Controller of 
the Corporation made vide Exhibit 68 
and Exh, 31 respectively while proces- 
sing the tender committee proceedings 
that in view of the fact that both the 
quantity and value of the work had 
increased substantially as a result of 
the revised survey, it would be zair 
and proper to ask all the contractors 
who had responded to the tender novice 
to re-submit their quotations but also 
the offer made by Ram & Co. (which 
possessed the requisite skill and equip- 
ment) to execute the contract at the 
lower rates of. Rs. 20/- per 100 cft: 
for rock cutting and Rs. 15/- per 100 
eft, for filling as well as the flat re- 
fusal to reduce his rates given by A-4 


during the negotiations conducted at 
(Contd. on Col, 2) 
8. No. Name of Contractor Qty 
1 N. N. Desai Cutting 
Filling 
2. Ram & Co, Cutting 
Fillirg 
3. Liberty Cutting 
; Constructions Filling 
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the suggestion of the Accounts Depart- 
ment of the Corporation on April 17, 
1965 with the three contractors men- 
tioned in Exhibit 16. A-2 carried on 
in pursuance of the conspiracy enter- 
ed into between himself and A-1 and 
A-4, fresh negotiations with A-4 on 
or about April 20, 1965 without asso- 
ciating any member of the Fin- 
ance Department and persuaded him to 
accept the lowest revised rates offered 
by Ram & Co. although he did not 
possess the requisite experience in and 
equipment for rock cutting and fill- 
ing and bypassing the Financial Con- 
troller forwarded the papers to the 
Operation Manager who not being con- 
versant with the proceedings support- 
ed A-2 for entrusting the contract to 
A-4 at the lowest rates . offered by 
Ram & Co. On the Tender Committee 
recommendations reaching him in cir- 
culation, Srivastava put on record his 
bold and emphatic protest but even- 
tually reluctantly gave his concurrence 
to the recommendations made by A-l 
and the Operation Manager as is evi- 
dent from the concluding sentence of 
the Note: i 


“The case is recommended for ac- 
ceptance of the Chairman only be- 
cause the Engineering Manager has 
certified that he, would not be able to 


accept any responsibility about the 
deadline if work is not given to 
Desai.” 


5. Although according to A~-2’s note 
(Exh. 33) dated | April 19, 1965, the 


Co-ordinator and Sales Manager’ was 
Rate Amount Total 
% Oit 
23,30,450 Oft. 26% 8d.) 
26/- Sa. 6,05,917 + 607,807 
31,500 Oft. 6/- 1,890) 
23,30,450 Oft. 28/- 
31,860 Ott. frea 6,52,526}  6,52,526 
23,30,450 Cit. 28/. 6,652,526 k 
31,500 Cit 3150} 6.55,676 


M/s. N. N. Desai, Contractor are tha lowest. The Tender Committee therefore recom 
mends that this work may be allotted to M/s. N. N. Dessi, Contractor at their quoted rate of 


Ra. 6,07,807/- being the lowest tenderer, 


Sd/- 
(8. P. Bhatnagar) 
M. E 


Approved 
(P. A. Gopalkrishnan) 


i (A. K. Srivastava) 
F. Ò 


(H. B. Patel) 
0. N. 


Chairman” 
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keen to have the site developed as 
early as possible, the latter held up 
the matter for nearly three months in 
the vain expectation that the work 
would be done free of cost either by 
the Government of Maharashtra or the 
Bharat Sevak Samaj and it was not 
before July 15, 1967 that he gave his 
approval to A-l’s ‘proposal to award 
the contract to A-4 whereafter accept- 
ing the said proposal the Managing 
Director of the Marketing Division and 
Chairman of the Board of Directors of 
the Corporation accorded sanction to 
the entrustment of the work to A-4. 
On receipt of the sanction, A-1 for- 
warded the papers with his endorse- 
ment to the Financial Controller on 
July. 29, 1965. On July 30, 1965, work 
order (Exh. 19) (manifesting quantity 
of rock cutting work as 29,30,450 cft. 
filling work as 90,000 cft. and value 
of the work as Rs. 5,99,590/- as against 
the corresponding figures of 23,30,450 


cft, 31,500 cft, and Rs. 4,70,000/- re- 
spectively as specified in the final 
sanction which was based on the 


aforesaid level statement (Exh. 22) and 
work sheet (Exh, 23)) was prepared and 
handed ovej by A-2 to A-4. Copies 
of the work order were also endorsed 
by A-2 to the Bills Section of the 
Engineering Department and the Ac- 
counts Section of the Finance Depart- 
ment of the’ Corporation with the 
endorsement “the above has Chair- 
man’s approval on our note of even 
reference dated 7th April 1965, Please 


have the agreement executed, Ear- 
nest money of unsuccessful ten- 
derers may also please be refunded 


early.” On July 30, 1965, formal con- 
tract (Exh. 74) mentioning only the 
number and date of the work order 
in the blank columns of the printed 
form was prepared and signed by A-4 
and a representative of the Company- 
The joint level statement Exhibit 22 
and the work sheet Exhibit 23 in res- 
pect of the joint survey made between 
March 21 and 26, 1965 for ascertain- 
ing the extent of rock cutting and fil- 


ling which formed the basis for 
invitation of tenders and the final 
sanction in favour of A-4 were not 


only left unsigned by the concerned 
but were actually removed from the 
file and were substituted by spurious 
level plan (Exh. 24) and its copy 
(Exh, 38) which were fabricated by 
A-3 to justify the inflated figures of 
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rock cutting and filling work men- 
tioned in the work order (Exh. 19) 
dated July 29/30, 1965. On August 19, 
1965, fabricated level plans (Exhibits 
24 and 38) prepared by A-3 were sent 
to A-4 as annexutes to Exhibit 106 
which ran as under:— 

“We are enclosing herewith two 
prints of spot level of land area to 
be dressed and levelled at our Trom- 
bay plot. 


The whole plot should be brought 
to a level of 102.00 as directed. 


Please return to us a copy of the 
Blue Print showing spot levels duly 
signed as a token of acceptance of 
the same for payment.” 


6. While A-4 retained one of the 
spurious plans viz. Exhibit 38 with 
himself, he returned the other viz. 
Exhibit 24 after putting his initials 
thereon. Thereafter A-3 endorsed on 
the letter Exhibit 106 that ‘the print 
signed by A-4 should be filed by 
Sukhtankar (P. W. 13) who is in charge 
of the filing section.’ Accordingly, 
Sukhtankar filed Exhibit -106 along 
with Exhibit 24 in the Bill Section. 
The actual rock cutting operations 
commenced with effect from August 1, 
1965 and on August 27, 1965, A-4 pre- 
pared and submitted the fitst running 
bill (Exhibit 51) indicating that 8,00,000 
eft. of cutting work and 80,000 cft. of 
filing work had been completed. This 
bill was accompanied by the certi- 
ficate of A-3 reading as under:— 

“The measurements on which column 
No. 3 of this bill are based were taken 
by me on 24-8-1965 and recorded at 
pages of MMC No. 7201. Certified that 
the quantities of work actually execut- 
edas shown in column No, 4 has ac- 
tually been done and in no case less 
than the on account payments claimed”, 


7. The above certificate was counter- 
signed by A-2 on August 26, 1965. 
A-2, A-3 and A-4 also signed measure- 


ment certificate (Exhibt 52) which 
read as follows:— l 
“We certify that the measurements 


given above are the actual works car- 
ried out, in accordance wih the draw- 
ings and specifications as indicated in 
the work order referred’ to above.” 
8. On the basis of these certificates, 
the first on account running bill was 
passed and paid for. Thereafter’ the 


x 
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second and third running bills and 
measurement certificates Exhibits 53 
and 54 dated September 16, 1965 and 
November 17, 1965 respectively claim- 
ing that the additional cutting work 
of 5,00,000 cft. and 8,00,000 cft. had 
been Gone were likewise prepared by 
A-4 and signed by A-3 and counter- 
signed by A-2. The fourth running 
bill and measurement certificate (Exhi- 
bit 55) dated February 22, 1966 claim- 
ing that additional work to the ext2nt 
of 7,00,000 cft. had been done was 
prepared by A-4 and signed by A-3. 
This bill which was countersigned by 
K. S. Joshi, another Senior Engineer, 
who was put in charge of the Project 
in the absence of A-2, who had been 
transferred to Delhi, was also paid. 
9. On November 8, 1966, one Guru- 
nath Naik (P. W. 17) who was work- 
ing as a Junior or Assistant Engineer 
for some time in Bombay and for -he 
remaining period at Allahabad, Kan- 
pur and Mugalsarai was called by A-1 
and asked to see Ramrao, the then 
Junior Engineering Manager. Accord- 
ingly Naik met Ramrao who direcced 
him to go to the spot and have the 
level drawings. Pursuant to this direc- 
tion, Naik went to the site for spot 
verification and reported to Ramrao 
vide Exhibit 18 that excepting at one 
place where he got a level of 102-9 
nowhere else did he get a level of 
102. Neik ‘also reported that as against 
an area of 7.4 acres which had to 
be levelled hardly an area of 4.8 
acres was attempted to be levelled. 
On December 30, 1966, A-4 submitted 
his final bill (Exh, 56) claiming to 
have completed the work by August 
11, 1965. This bill bore the certificate 
dated December 29, 1966 of A-3 to 
the effect that the measurements, on 
which column No. 3 of the bill was 
based was taken by him on ‘that dete, 
and had been recorded in the measure- 
ments of the M. B, M. C. book. A-3 
also recorded a further certificate to 


the effect that the work had been com- 


pleted 100% according to the specifica- 
tions and drawings. This certificate of 
A-3 was followed by another certi- 
ficate of A-4 that he accepted the 
above certificate and certified that the 
amount of payment which he received 
on that bill would be in full and final 
settlement, of all his claims in respect 
of the work excepting the refund of 
his security deposit. By this bill, A-4 
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claimed to have done 3,84,720 cft, of 
cutting work and 18,200 eft. of fill- 
ing work in addition to the work 
covered by the four earlier running 
bills. Thus A-4 claimed to have done 
31,84,720 cft. of rock cutting work and 
98,200, cft. of filing work. On this 
bill, which bore the certificates of A-3 
and A-4 and was countersigned by 
Ramrao on December 30, 1961 and 
wherein it was falsely claimed by A-4 
that the work was completed on Au- 
gust 11, 1966 — although that date was 
also much beyond the stipulated date 
— A-3 recorded the following note: 


“The final bill amounts to Rupees 
6,51,674/- and is in excess of work 
order amount by Rs, 52,084. Since this 
excess is within 10 per cent of the 


ordered amount, M, E. may kindly 
approve,” 

10. Accordingly the papers were’ 
laid before A-1 who accorded the 


desired approval the moment the bill 
was laid before him and sent it for 
payment to the Accounts Officer ignor- 
ing the practice which required all 
such bills involving an excess of 10 
per cent over the sanctioned amount 
to be submitted to the Chairman for 
sanction. On the bill coming before 
the Accounts Department for scrutiny, 
it pointed out that since the actual 
work exceeded the sanctioned amount 
by Rs. 52,084/- for which originally 
the approval of the Chairman was 
taken, the excess needed to be regu- 
larised by obtaining his sanction. It 
was also pointed out that as the con- 
tractor had not completed the work 
within the stipulated time, the ques- 
tion of imposition of penalty also re- 
quired to be considered. On the pay 
order being returned to the Engineer- 
ing Department, Ramrao, the then 
Deputy Engineering Manager, sub- 
mitted the following reply vide Exhi- 
bit 59 dated January 12, 1967:— 


“The work is now completed as re- 
quired. However to acquire the re- 
quired level and gradient, the quantity 
of work has increased, The party has 
now submitted their final bill for this 
work amounting to Rs. 6,51,674/- which 
is in excess by Rs. 52,084/- than the 
original amount of work order. . 


The excess is within 10% of the ori- 
ginal estimate. M, D. is therefore re- 
quested to kindly approve the excess 
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‘work done and to pass the final bill for 
Rs. 6,51,674/-. 


AS per the work order, the work was 
to be completed within 4 months (120 
© working days). However, the Contrac- 
tors could not complete this work in- 
cluding the disposal of the excavated 
stuff within this time limit due to the 
fact that there was no approach avail- 
able to this plot. The party has com- 
pleted the work expeditiously, after the 
approach was given to them by M/s 
Tatas, 

M. D. is therefore, requested to con- 
sider this aspect and approve the time 
limit extension up to 11-8-1966, the date 
on which the patty has completed the 
work.” 

11. On the matter coming back to 
the Finance Department, Shende (P. W. 
16) pointed out that not only the quan- 
. tities of rock cutting and filling work 
which were found as a result of the 
“survey made between March 21 and 26, 
1965 had been enormously inflated in 
the work order but the work claimed 
to have been done also exceeded the 
inflated figures mentioned in the work 
order, He, therefore, suggested that 
the Department might agree to the 
payment of extra amount to A-4 sub- 
ject to A-1’s obtaining the Board's rati- 
fication. Sometime before March 28, 
1967, Krishnaswamy Rajam (P. W. 1), 
the Chief Internal Auditor, was sum- 
moned by the Managing Director and 
the General Manager and was asked to 
have a personal talk with A-3 in con- 
nection with the matter, On P. W. Ps 
questioning A-3 on March 28, 1967, the 
latter made confessional statement 
(Exh. 21) which is reproduced below 
for facility of reference :— 

“Regarding rock cutting and filling 

at Trombay site I wish to bring to your 
kind attention the following: 
Iwas assigned this job after the 
work was started at site by M/s N. N. 
Desai, The original estimates for cutting 
and filling were 16,80,000 cft. and 
8,00,000 cft. respectively. It was later 
revised to 23,30,450 cft. and 31,500 cft. for 
` cutting and filling, I have got the 
workings for this revision with me at 
Ahmedabad. (He refers to the genuine 
level statements and plans and work- 
sheets Exs. 22 and 23 which were pre- 
pared by him under the directions of 
Varandani between 21st and 26th 
March, 1965). 
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Later on I was advised by my sup- 
eriors to give a still further upward revi- 
sion giving the quantities as 29,30,450 cft. 


for cutting and 90,000 cft. for fill- 
ing. The work sheets prepared by 
me and signed by contractor only 
(N. N. Desai) has no bearing to ac- 


tual quantities involved. I- had merely 
acted as asked by my superiors in pre- 
paring work sheets accordingly which 
has resulted in this upward revision. I 
have also given - measurement certifi- 
cates in this regard in line with the 
revised wrong quantities. I realise now 
this has resulted in making excess pay- 
ments to the contractor. I beg to be 
excused for having. done sucha thing 
which was done solely .at the instance 
of my superiors in Engineering’ Depart- 
ment. E. M. (accused No; 1) and Dy. 
E. M. are aware of this.” . 


12. Thereupon P. W. 1 put up the 
papers before the Managing Director 
and the General Manager who. advised 
him to start investigation on particular. 
lines, During the course of the inquiry, 
A-2 told P. W. 1 that the work order 
which as far as he remembered was 
prepared by A-3 was cursorily signed 
by him due to heavy rush of work and 
that while checking the running ‘bills 
submitted for payment, he normally 
checked the percentage of progress. of 
work certified. by the Assistant Engi- 
neer. On further investigation made on 
April 1, “1967, A-3 produced the genuine 
level statement (Exh. 22) and the work 
sheet (Exh. 23) before P. W, 1 and told 
him that the substitution of the fabri- 
cated level statement “and: work sheet 
relating to rock cutting and filling at 
Trombay was done at the instance of 
Joshi, A-2 ‘and A-1 and that they were 
aware of the same. To the ‘further 
question as to what was the basis for 
the work order for the: figure of 
29,00,000 cft. of rock cutting and 
90,000 cft. of filling, A-3 told P. W. 1 
that there was no basis for the work 
order and the quantities were fixed to 
suit sanctioned amount. On a query be- 
ing made by P. W. 1 from Ramrao re- 
garding the final bill, he admitted that 
he had not personally checked the cal- 
culations and had  countersigned. the 
bill relying on the accuracy of the 
measurements shown in the bill which 
was prepared .by A-3. He further stat- 
ed that he had not personally checked 
the calculations based on the final bill 
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and initialled joint levels which accord- 
ing to him were normally done by the 
Assistant’ Engineer, During the  covrse 
„of this inquiry, Murthy ` (P. W. 18) was 
deputed by ‘A-1 and. “Krishnaswamy 
(P; W. 1) to ‘go to the. spot’ and find out 
the work which had actually keen 
done. Thereupon, Murthy (P, W. 18) 
submitted. his -interim report on April 
6,. 1967 pointing out “that at only one 
place the level ‘was 103.94 and else- 
where it remained much more. By his 
final report (Exh. 44) dated April 20, 
1967, Murthy (PL ‘W.' 18) pointed out 
that actually on’ the spot only 9,73,000 
cit, of rock, cutting and 50,000 cft. of 
filling had“ been: done. ‘After ‘recording 
‘the statefnerits of A-2, A-3 and. A-4 
Krishnaswamy (P. W. 1) 
detailed report (Exh. 25) on April 8, 
1967 to the Managing Director through 
the Financial Controller. in- his report, 
P. W. 1 also pointed out’ that contour 
plan/levels. statement which -in case of 
this, nature are jointly signed by. the 
contractor ‘ and’ the. representative of 
the Engineering - Department were’ not 
available in the ‘instant case for inspec- 
tion and that’ A-3 had’ produced a level 


statement alleged to have -been proces- . 


sed by him and ` Varandani 
“was not., signed 
cluding A-3’s superiors, P., W 1 
also ‘pointed. dut in the course of the 
report that the quantities of rock, cut- 
ting and filling shown in the. work 
order were 29,30,450 cft. end 90,000 cft, 
respectively and that there: was an in- 
crease of 6,00, 000. cft. of rock cutting 
straightway. ' Krishnaswami (P. W. '1) 
also mentioned in his report that ac- 
cording to A-3, the „level, statement 
giving the figure of, 29, 30,450 cft. for 
cutting and 90,000 eft, for filling had 
been signed by, A-4, l 


. which 


. 13. On "the report being” “put up be- 
fore the then Financial Controller, he 
directed: that:, before proceeding with 
‘the. matter, it‘ was necessary. to call for 
the comments of A-1.' Thereupon after 
calling for a report 
-A-l gave his comments . 
178 dated April. 17, 1967 wherein after 
doubting the.. competence: and qualifica- 


tion of-P..W. 1 tœ:hold the investiga- 


tion, he „offered to send one of . the 
senior engineers . from Western Branch 
to carry out an independent survey to 
find out the quantity of work done by 
A-4 and suggested that measurements 
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submitted a . 


by anybody in- ` 


from: Ramrao, 
vide Exhibit 
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might be made by. reference to the 
kacha level statement (Exh. 125), the 
work sheet (Exh, 126) and the contour 
plan (Exh. 34) which were checked by 
A-2 and approved by him. and which 
must be with the department, On April 
18, 1967, A-1 sent for A-3 and ques- 
tioned him in regard to the matter. In 
the statement . pinned by A-3 himself, 
he stated- that he changed the levels 
of drawing of Trombay plot regarding 
rock cutting .and filling job at the in- 


stance of A-2 and KSJ (ie. Joshi) but , 


did not. inform A-1. 


-14: On May 3, 1967, A-1 jesued show 
cause’ notices to A-2 and A-3 with a 
view to` hold. departmental enquiry 
against’ them. By his reply dated -May 
20, 1967 to ‘the’ show ‘cause notice, A-3 
stated that he -had changed the original 
contour plan: at the’ instance of A-2. 


{ 
15. On getting: iiomatioa. on. July 


15, 1967 that A-4 was having . some 


‘rock cutting done on the site although 


he had-in his final. bill claimed that he 
had fully ‘completed: the’ work on Aug. 
11, 1966. A-1 and A-2 visited the site 
along with Lakshmanan, the Operations 
Manager, and finding ‘that the. work: of 


-rock cutting was still going on and that 


the claim of A-4 as certified by A-3 
and countersigned by Ramrao about 
the work having been completed: on 
August .11, 1966, was apparently false 


chad the measurements of rock cutting 


and filling work taken by Ganapathy. 
As the measurements taken by Gana- 


‘pathy were on-the basis of ‘level plans 


prepared- by Tatas in which the bench ` 
mark’ was 94.5 as against the bench 
mark: of 100 for the survey’ in ques- 
‘tion, the Managing Director had the 
“measurements taken by M/s, R. L, Dalat 
& Co, The report: of Dalal &-Co, show- 
ed that the' rock - cutting work’ done 
was 9,60,000 cft. and filling work was 


t ,96;000 oft. only. 


16. ‘On July 28, 1967, the Managing 
Director issued a charge-sheet to A-l, 
A-2, A-3 and Ramrao. In his. reply 
(Exh, 64) ‘dated August.4, 1967 to the 
charge-sheet, A-3 submitted that what- 
ever he did was under the orders of 
A-1. and. the: Deputy Engineering Mana- 
ger. This time he did. not mention A-2. 


‘to be responsible for anything done by 


him. On the same day i.e. August 4, 
1967, A-1 sent for A-3 in his cabin and 
questioned him in the presence of three 
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other officers viz. Roy Chowdhary 
(P. W. 2), who was the Deputy Finan- 
cial Controller, Shrivon (P. W. 23), the 
Assistant Engineer, and Vora, the 
‘Senior Engineer. On this occasion, A-3 
allegedly made statement (Exh. 43) ab- 
solving A-1 and throwing the entire 
‘responsibility on A-2. While the three 
other officers and A-1 signed the state- 
‘ment (Exh, 48) made by A-3, A-3 de- 
‘clined to sign it and fled’ way from 
the chamber on some excuse and rush- 
ed to the chamber of Krishnaswamy, 
Chief Internal Auditor whereupon Roy 
Chowdhary (P. W. 2) also followed 
A-3 to the chamber of Krishnaswamy. 
In the chamber of Krishnaswamy, A-3 
resiled from the statement. Having re- 
gard to the position adopted by A-3 in 
_resiling from his earlier statement of 
that very day before A-1, Roy Chow- 
dhary reminded him that in the morn- 
ing in his presence, he had stated that 
it was A-2 who was responsible for 
asking him to change the drawings and 
increase the quantities, To this ques- 
tion of Roy Chowdhary in the chamber 
of Krishnaswamy, A-3 replied in the 
negative and stated ‘that A-1 called 
him and Joshi into his room and in- 
structed him personally to increase the 
‘quantity, When questioned by Roy 
Chowdhary as to why he-did not come 
out with that truth in the room of A-1 
in the presence of Roy Chowdhary, 
-A-3 replied that he did not do so eu 
of fear of A-1. / 


17, In his reply to the charge~sheet, 
- Ramrao inter alia stated that he sign- 
ed the bill (Exh, 56) relying on the 
certificate of A-3 who nad been assign- 
ed to the job and added that accord- 
-ing to the practice prevailing in the 
Corporation, Senior Engineers were not 
expected to , verify the measurements. 
Elaborating his explanation, he stated 
that just as senior Engineer, Dorai- 
. swamy could not proceed to a DPI nor 
Senior Engineer Vora nor Senior Engi- 
neer Chari could proceed to an instal- 
lation just to verify the billed quanti- 
` ties in view of the zact that there were 
_a number of bills an each work order 
and so many work orders jor each 
location, similarly in the Branches, 
Senior Engineers who were controlling 
the work for so many depots and in- 
_stallations were not expected to verify 
the quantities in each bill: that, how- 
‘ever, if there was a dispute with the 
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contractor or there was’ some other 
reason to doubt the correctness of ‘the 
Assistant Engineers certificate, the 
Senior Engineer might either ` taka 
measurements himself or get them taken 
by another Assistani Engineer; ` that 
subsequent to the counter-signature by 
the Senior Engineer, the bill was. pass- 
ed on to the Engineering Bills Section 
where the bills were checked by the 
Accountant against sanctions, work 
order, rates and amounts, deductions 
for cement, A, C. sheets or other mate- 
rials supplied and security deposit ` etc; 
that the Accountant prepared the pay 
order giving all these details for’ ae 
ture by a Senior Engineer’ as ‘far ` 

possible other than the sk AE 
Senior Engineer; that the bill then 
went to the Accounts Department where 
it was subjected to` further detailed 
scrutiny before payment; that ‘on, De- 
cember 30, 1966 Vaidya brought the 
bill for Rs, 79, 674/- dated Dec, 30, 1966 
to him ‘for counter-signature; that it 
would have normally been put up. to 
K. S, Joshi but was brought tọ him’as 
he’ was not available; that Vaidya was 
the Assistant Engineer who had handl- 


_ ed that contract fromm the time of plac- 


ing the work order; that the bill was 
for the ‘work carried out. by the, Con~ 
tractor subsequent to the” previous ‘on 
account bill 21-2-1966. (nearly 10 
months earlier) i. e. about. 3,18 lakhs cft. 
at Rs, 20/~ per 100 cit. of cutting. ‘and 
18,200 cft. of filling at Rs, 15/- per 100 
cft; that he had visited Trombay num- 
ber of times in. connection with. other 
works during the period commencing 
from August, 1966 and was aware that 
the Contractor had carried out, approxi- 
mately that much work during 1966; 
that the extra ‘quantity required sanc- 
tion of competent authority; that the 
previous bills passed showed ‘that the 
major portion of the work was carried 
out during the period August to Dec. 
1965 and. about 7 lakhs CFT of cutting 
during December, 1965- to February 
1966; that A, S. Krishnaswamy’ who 
placed the work order had counter- 
signed bills upto 2llakhs cft. of cutt- 
ing and 80,000 cft. of filling as early 
as November 17, 1965 and subsequently 
K. S, Joshi had countersigned a` bill 
for an additional 7 lakhs cft. of cut- 
ting and the contractor. had already 
been paid Rs. 5.72 lakhs less security 
deposit; that he, therefore counter- 
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‘signed: the bill dated Dec.-30, 1966,- -and 
passed -iton ito M. E` for- approval of 
theextra ‘quantity of cutting; that M. E. 
approved onthe same date and the. bill 
was sent to Engineering Bills Section for 
“serutiny by the: Accountant in respect of 
isanctions, work- -order terms. etc;. that 
-he also: particularly: ‘instructed that the 
-bill should be’ shown ‘to'!K. :S. Joshi-be- 
fore: the pay ordér: was ‘issued: since 
normally ‘the bill should: have. gone - to 
‘him for: .counter-signature;! that the 
‘accountant carried out: his ‘instructions; 
that: the -counter-signature did not de- 
nota final: -‘passing ‘of a- bill but only 
that. it. might: be proceeded further, and 
subjec: ed to all, the’ necessary admin- 
istrative and financial checks before pay- 
ment;, that all the _ ~ bills for- the work 
had, been ‘certified ‘by the” Assistant 
Engineer incharge who was, fully fami- 
liar with work,; and. the prévious ills 
had, been., countersigned by, colleagues 
of status, equal. to him; that he had no 
.reasons., to suspect `.. any, malpractice or 
mistakes ; cand also , there, was no; dispute 
with contractor;. that. “he . had exercised 
the} normal technical ‘checks which, were 
the, ; functions , denoted by counter-sig- 
nature as per ‘the R prevailing practice 
sand that -eunter-signature did ‘not, im- 
ply. correctness: of, the , quantities , certi- 
fied; ky, the, Assistant ..,Engineer (who 
alone.. was. , responsible for the correct- 
ness) in either, the SULTS or peoyious 
‘bills. es oe il fee K 5 r 
; 18. When: the. matter, was: thus pend- 
ing,.a. confidential information. reached 
Rege, ~ the :Deputy ; ‘Superintendent of 
Police,. C.B,-I,'(P. W. 27) who register- 
ed the case on. Dec, .27, .1967,. During 
‘the. coursė of «.. investigation, he visited 
the.: cffice. of the. Corporation, took 
charge of alb the concerned: documents, 
had.-the: site „measured. by .Shivshankar, 
Technical. Examiner, .. Central Intelli- 
:gence Service, (P. W, .4).,according to 
whom: the cutting and .filling work. done 
by the’ contractor iwas to the extent of 
19,612,000 cft. and 1,50,000...cft. respec- 
tively and, after securing the,- requsite 
usancticn,. prosecuted, A-1, A-2 and Ar3 
and ,aiso, submitted the. charge- sheet 
against A-4 with the result.that ie the 
four accused were convicted, ` 


“19, In these '- . appeals, “we have’ had 
the ‘advantage of hearing “full dressed 
arguments of counsel on Both’ sides who 
‘diligently prepared the tcasé and put 
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'yanan 
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across their respective ' rontentions with 
‘great vability. . 


` 20, We must’ point ` out. at ‘the’ ‘outset 


‘that although the trial ‘court had clear- 
‘ly acquitted. A-1, of the” charge under 


S. 409 read with S.. 120- -B and S. 109 
of the ‘Indian Penal Code (See last seri- 
tence at, page 332 of ‘the. Paper Book), 
dt unfortunately . forgot to kéep that 
‘fact in mind with the result that while 
concluding its . judgment. it held ‘him 
“guilty on, that, “charge | as. well. In’ the 
circumstances, ‘it was, not ‘open to the 
High Court in the appeal, by A- 1 ta go 
into that charge and. reverse the find- 
ings | arrived at by the trial court. We 


will accordingly ` be. concerned with | the 


question , of validity of A-1l's ‘conviction 
‘under S,'5 (2y read with S.'5. (i) (d): of 
‘the Prevention of, Corruption ` Act only 


but, 50 far as A- “5 js, concerned, we will 


‘have to, ‘examine | ‘the ‘validity ` of his 
conviction ,, ‘under. all the charges. Be- ” 
-ore examining | the sufficiency or other- 
Wise .of, the’ _material bearing on the 
charges, against both the appellants, we 
consider it necessary, to have a clear 
concept of, the meaning and - ambit . of 
the phraseology , “by corrupt ‘or illegal 
means or by otherwise abusing his posi- 
tion ‘as‘public: servant” ‘used ih S. 5- a) 


(a) of ‘the ‘Prevention of. Corruption 
"Act; 1947, ‘(hereinafter referred: to''-aé 
“the: Act’) for the ` contravention’ -of 


-have been''¢on- 
‘victed. It‘ will be' advantageous in: “this 
connection: to- ‘refer to two decisions 
rendered ‘by this’ “Court in ‘M. Nara- 
Nambiar v; State © of’ Kerala 
(1963) ‘Supp (2) SCR 724: : (AIR! 1963 
SC 1116)'‘and S.:K. Kale v. ‘State of 


“Maharashtra - (AIR 1977 SC 822) In the 


first case; Subba Rao} J. (as ‘he: ven 
was)' while ‘construing -clause (d) = 
sub-sec, “(1) of = 5 of the: Act. observed 
‘at p. 1118) :— 

-The Be ‘by otherwise abie 
‘ing bis" position as public servant’ covers 
acts ` done ` otherwise than by cor- 
‘rupt | or ‘illegal ‘méans by an officer 
abusing ‘his position.” The gist of the 
offence’ ‘tinder this’ clause is thata pub- 
lic officer: ‘ abusing ‘his position as ‘a 
public’: ‘servant ` - obtains for himself” or 
‘for - any other’ person ‘any ‘’ ‘valuable 
thing or“ “pecuniary advantage. “Abuse” 
e. ‘using his ara i 
‘for: ‘something’? for which: it ‘is not’: 


tended: That: abuse may “be by oman 


or ilegal“ ‘means ‘or otherwise than those. 
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means. The word ‘otherwise’ has wide 
connotation and if no limitation is 
placed on it, the words ‘corrupt’, ‘ille- 
gal’ and ‘otherwise’ mentioned in the 
clause become surplusage, for on that 
construction every abuse .of position is 
gathered by the clause. So some limi- 
tation will have to be put on that word 
and that limitation is that it takes col- 
our from the preceding words along 
with which it appears in'the clause, 
that is to say something savauring of 
dishonest act on his part, The conten- 
tion of the learned counsel that if the 
clause is widely construed even a re- 
commendation’ made by a public ser- 
vant for securing a job for another 
may come within the clause and that 
could not have been the intention of 
the legislature, But in our view such 
innocuous ‘acts will ‘not be covered by 
the said clause. The juxtaposition of 
the word ‘othérwise’ with the words 
‘corrupt or illegal means’ and the dis- 
honesty implicit in the word “abuse” 
indicate the necessity for a dishonest 
intention on his part to bring him with- 
in the meaning of the clause. Whether 
he abused his position or not depends 
upon the facts of each case.” 


21. Following the decision in M. 
Narayanan Nambiar v. State of Kerala 
(supra), it was held by this Court in 
5, K. Kale v. State of Maharashtra 
(supra) that the abuse of position in 
order to come within the mischief, of 
the section must necessarily be dis- 
honest so that it may be . proved that 
the accused caused deliberate loss to 
the department. It was further held in 
this case that it' is for the prosecution 
to prove affirmatively that the accused 
by corrupt or illegal means or by abus- 
ing his position obtained any pecuniary 
advantage for some olher person. It 
would, therefore, be necessary to find 
out in this case as to whether the ac- 
cused abused their position and acted 
dishonestly or with a corrupt or obli- 
que motive in having the contract in 
question entrusted to A-4. As the courts 
below have rested their judgments on 
a constellation of  cricumstances, it 
would be well to. bear in mind the 
fundamental rule relating to the proof 
of guilt based on circumstantial evi- 
dence which has been settled by a long 
line of decisions of this Court, The rule 
is to the effect that in cases depending 
on circumstantial evidence there is al- 


take 
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ways the danger that conjecture or 
suspicion may take the place of legal 
proof. In such cases the mind is apt to 
take a pleasure in adapting circumstan- 
ces to one another, and even in strain- 
ing them a little, if need be, to force 
them to form parts of one connected 
whole; and the ‘more ingenious the 
mind of the individual, the more likely 
itis, considering such matters, to. over- 
reach and mislead itself, to supply 
some little link that is wanting, to 
for granted some fact consistent 
with its previous theories and neces- 
sary to render them complete, 


22. In cases where che evidence is 
of a circumstantial nature, the circum- 
glances from which the conclusion of!’ 
guilt is to be drawn should in the first 
instance be fully established, and all 
the facts so established should be con- 
sistent only with the hypothesis of the 
guilt of the accused. Again, the circum- 
stances should be of a conclusive 
nature and tendency and they should 
be such us to exclude every hypothesis 


‘but the one proposed to be proved. In 


other words, there must be a chain of 
evidence so far complete as not to leave 
any reasonable ground for a conclu- 
sion consistent with the innocence of 
the accused and it must be such as to 
show that within all human probability 
the act must have been done by the 
accused. (See Hanumant Govind Nar- 
gundkar v. State of M. P. (1952 SCR 
1091: ATR 1952 SC 343); Palvinder 
Kaur v, State of Punjab, 1953 SCR 94: 
AIR 1952 SC 354 and Charan Singh v. 
State of U., P., AIR 1967 SC 520). 

23. The principle that inculpatory 
fact must be inconsistent with the in- 
nocence of the accused and incapable 
of explanation on any. other hypothesis 
than that of guilt does not mean that 
any extravagant hypothesis would bel. 
sufficient to sustain the principle, but 
that the hypothesis suggested must be 
reasonable. (See Govinda Reddy vi 
State of Mysore, AIR 1960 SC 29). 

24, Keeping in view the aforesaid 
construction placed on S. 5 (1) (d) of 
the Act and the principles with regard 
to proof of guilt based on circumstan- 
tial evidence, let us now turn to the 
various circumstances which have been 
relied upon by the.High Court in hold- 
ing the appellants guilty and see whe- 
ther they factually exist and if so 
whether they are of such a character 
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as- to be wholly incompatible with the 
innocence of the appellants: and consis- 
tent only with their guilt. In so doing, 
we propose to divide the aforesaid cir- 
cumstances under the following broad 
heads, and deal with them. sériatim:— 


1. The conduct of the appellants 
evidencing their keenness to have the 
contract entrusted to A-4, 


2. Issue of work order (Exh, 19) with 
inflated figures relating to rock cut- 
ting and filling. 


3. Removal of statement of level plan 
(Exh. 22) and work sheet (Exh. 23) from 
the departmental file and fabrication 
and substitution in their place of the 
fabricated ones by A-3. 


4. Despatch on August 19, 1965 of 
spurious level plan (Exh. 24) and its 
copy (Exh. 38) by A-2 to A-4 as an- 
nexures to Exhibit 106. 

5): Counter-signing of the running 
bills by A-2. 

6. The initialling of the final bill by 
A-L. 


25. Ref. 1: The first circumstance 
relied upon by the High Court in this 
behalf is that though the revised tən- 
der notice was limited tọ the eleven 
‘contractors who had originally submit- 
‘ted their tenders in response to the 
Tender Notice (Exh, 28), the appellants 
improperly gota tender form issued to 
A-4 and enfertained ` by the Ten- 
der Committee. It is true that 
the copies. of, Exhibit 15 on which 
the prosecution has sought to rely 
were sent by registered post to 
the eleven original tenderers by the 
Engineering Department of the Corpo- 
ration Sut it cannot be overlooked ‘that 
there is nothing in Exhibit 15 or else- 
where on the record to indicate that 
other contractors were precluded from 
submitting their tenders or that 
corrigendum extending the date for 
submission of the tenders was neither 
intended to be published nor was it 
actually published. It seems that -he 
attention of the High Court was 
drawn to the communication (Exh. 29) 
dated March 9, 1965 addressed by Ran- 
sanath, Public Relations Officer, to ihe 
Advertisement Manager, Times of Inia 
and others and the corrigendum form- 
ing annexure thereto which ran as 
under ;—— 
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" INDIAN OIL CORPORATION 
LIMITED 
(MARKETING DIVISION) 
Clarke Road, Mahalaxmi, 
Bombay-34, WB, India 
IN REPLY PLEASE REFER TO 
PR 31 317 
9th March, 1965 


To 
© The Advertisement Manager, 
The Times of India, (Bombay) 
The Indian Express (Bombay) 
Free Press Journal (Bombay) 
Dear Sir, f ' 
Subject; Tender No, 249/65 Corrigen- 


dum ; 

Attached, is text of an advertisement 

for IMMEDIATE Publication utilising 

the minimum possible space under 

Publie Notice/Tenders or in its ap- 

propriate place. . . 

We would appreciate your treating 
this request as URGENT. 

Thanking you, . 

. Yours faitafully, 

Sd/- (B. V. Ranganath) 

Public Relations Officer 


Encl: One. 
C. C- Engineering Manager, H. O. 
with reference to their inter-office 


memo No. Eng/ASK dated 9-3-1965. We 
are trying to get it published on’ 
March 10, 
INDIAN OIL CORPORATION LTD. 
(MARKETING DIVISION) 
Corrigendum to Public 
No. 249/65. l 
The last date for receiving this Ten- 
der has been extended to 15th March, 
1965 at 2.30 P.M. and will be opened 
the same day at 3.00 P.M.” a 
-25-A,- The attention of tha High 
Court also does not seem to have been 
invited to the above noted | endorse-~ 
ment at the foot of Exhibit 29. te 


Tender 


26- The High Court also seems to be 
wrong in thinking that out of the nine 
contractors who ~ submittted their ten- - 
ders in response to the revised tender - 
notice, eight were from the original 
nine tenderers and the ninth was A-4. 
A comparison of the two lists viz. the 
one of the original tenderers- snd the 
other of those contractors who submit- 
ted their tenders in response to the re- 
vised tender notice would make . it 
clear that five contractors appearing in 
the second list were fresh tenderers. 
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26-A. The. Financial’ Controller’s note 
(Exh. 17) dated- April 22, 1965 which 
appears to be the outcome of some per- 
sonal pique itself. shows that it was 
only on, April 15, 1965 that it was 
agreed between the. members of the 
Tender Committee that the grant of the 
contract would be confined to one out of 
the three lowest tenderers, one of whom 
was A-4, 


27. The fact that none of the gleven 
officers of the Finance and the Engi- 
neering Department of the Corporation 
who handled the file relating to the 
grant of the contract in question. ever 
raised ` any objection regarding the im- 
proper reception or’ entertainment of 
A-4’s ‘tender by the’ Engineering Depart- 
ment is a proòf positive of ‘the fact that 
there was nothing! wrong about the issue 
of'‘tender form to A-4 or its entertain- 
ment by the appellants. 


"28. Thus it is clear ; ‘that the first 
circumstance relied. upon by the High 
Court had. no factual existence and 
could not be pressed into service against 
the appellants. as 

29. The next finding of the. High 
Court :that while Ram & Co. was best 
fitted for entrustment of the contract 
in question in view of the vast experi- 
ence and equipment possessed by it. 
A-4 did not have any such merit. It is, 
a matter of common knowledge that 
rock cutting is not a specialised job and 
no extra-ordinary skill or experience 
is required for the same and that every 
civil construction involves some sort of 
rock cutting. It is also in. evidence that 
A-4 who was the Corporation’s old and, 
tried contractor had previously execut- 
ed 98 works‘ including the one on the 
Antop Hill in Bombay for the “Cor- 
poration to its entire satisfaction, and 
out. of the aforesaid works many relat-:: 
ed to installations which were more: 
complicated than rock cutting and fill- 
ing. It would also be noticed that in 
the: notes put up by them néither Sri-: 
vastava (P. W. 5) nor Shivananda,. Sup- 
erintendent, nor ‘Khurana,  Assistant!: 
Financial Controller of the :Finance ' 
Department, nor the -Operation Mana- 
ger ever pointed out’ that A-4 lacked 
the . requisite experience or competence- 


which ` disentitled -him.to the grant ofe 


the contract. In fact Shivananda and i: 
Khurana had suggested as an alterna- ' 
tive to inviting fresh’ tenders that A-* 
should. be asked to reduce his rates in: 


© is ‘also’ .' 
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view of the: revised figures on account 
of which the value of ae contract nee 
gone. up sonsiecraply;:” ae 


“Th. would also: be anoei ‘that ‘the. 
far :Court . while rightly holding that: 
Exhibit 122 was not delivered to A-1 
by. Roshan Lal (P. W. 19) fell into an 
error in: observing: that A-1-had a.hand: 
in suppressing it. ‘It seems .to have. es- 
caped its notice that at. the negotiations 
conducted on April. 17, 1965 with the 
three lowest tenderers viz... Ram and 
Co., Liberty & Co, and A-4 by the Ten- 
der.: Cómmittee, of which P.:W. 5 was 
a promirient ‘member, . Roshan Lal was- 


„present : and “while pressing’ his firms’ 


claim ito the grant: of the contract he 
did draw the attention of the members 

of the’. Committee to the contents. of 

Ext. 122 sent earlier by. his firm to: the 

Corporation. This is - evident- from Roshan | 
Lal’s own admission that, he infor-, 
med the corporation in writing as to 

his experience in. the line and what- 

ever he had written he had also told 

the concerned officers who were two or 

three in number, If A-1 would have had 

ahandin suppressing Ext. 122 he would 

not have’ allowed it te remain on the 

file. That apart a'bare perusal of report 

Ext.’ 33 which ‘ is- faitly detailed ` ‘is 

enough toshow that neither A-1 nor A-2 
was interested in: suppressing or! distort+ ` 
ing any “material fact. There ‘was, there- 
fore, hardly’ any ` justification for ` ‘the 

observation in question. l 


"The. third finding: itke iak 
e that the appellants told Vrindani ` 
(P. W. 20) and: Vaidya (A-3) that it had 
already been. «decided to entrust the 
contract: to A=4:and:in order not to lose 
time, a joint survey ‘shculd be made; ' 
erroneous. It ‘is unbelievable 
that A-1 and A-2? who were: pre-occu- ` 
pied with several’ « projects’ would: go- 
and tell ' Vrindanj ho was three ‘or four: 
steps below them:and was '' admittedly: 
not. a mémber of the conspiracy nor 
concerned with policy matters that it 
had been already’ decided to assign the 
contract:' to -A-4, The ‘aforesaid briefing- 
attributed to’ the appellants’ also. seems 
to be incredible in view of ~the fact that: 
it was only on'ithe ‘basis of the- level 
measurements taken by P.: W., 20: and 
A-3 during the survey made by them” 
between March 20 and '26, 1965 that 
A-4 turned out to be the lowest tender- 
er and at the time when the briefing: 
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is alleged to have been given the lowest 
tender was of Ram & Cô. Wi» 


32. The insinuation implicit’in the 
fourth finding of ‘the High Court: that 
Exts;. 16,-17, 30-33 and 123 lead tothe 
inference that A-I was the author and 
architect of the proposal for acceptance 
of A-s tender, is also unwarranted, 
There. is nothing in these ddécuments 
which can be interpreted to indicate 
that the appellant was actuated by any 
ulterior or corrupt motive or that he 
was guilty of any mis-demeanour, 
irregularity or impropriety. On the con- 
trary the said. documents, particularly 
Exts.. 16. and ;-33, which 
book fairly set-out allthe facts and cir- 
cumstances bearing upon the allotment 
of, the contract jin .question including 
the, claim thereto of Ram & Co. not 
only: manifest that the procedure re- 
ferred to by P. W. lyin his deposition 
for inviting and finalizing the tenders 
was meticulously followed .in ‘the pre- 
sent, case, but also establish A~1’s bona 
fides. It lias..also to be borne in mind 
that the. Tender Committee which com- 
prised of the. 
the Financial Controller in addition to 
A- 1 had only an advisory role to play 
and ‘the decision to, entrust the con- 
tract to a; particular. contractor lay swith 
the Chairman of the Board of Directors 
in consultation with the coordinator 
and Sales Manager who was. above the 
Tender Committee. That the appellant’s 
proposal favouring A-4 was in the in- 
terest of the corporation both from the 
point, of view of economy’ as well as 
speedy and’ satisfactory execution of 
work and was solely inspired by his 
contern, to ‘avoid the sad experience 
which the corporation had in’ respect of 
rock'' cutting work at Antop hill with 
the Kore- Brothers which, was a new 
patty is evident from the following en- 
dorsement made on A-33 by H.B, Patel, 
Operation Manager : pa 


“In view of the urgency and our 
past, experience with a new party at 
Antop hill, I agree to Senior Engineer’s 
proposal that we give the job to. M/s. 


N. 'N: Desai’ at the lowest tendered 
; ratés.” ane 
33. “The fifth finding of the High 


Court that the appellants had negotia- 
tions' on their own with A-4 with a 
sinister object is also. against the weight 
ofithe material on the record. The act 
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like an open. 


Operation Manager and. 
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of the. appellants in trying to ascertain, 
from A-4: whether he was prepared to 
reduce his rates to the level. of 
Ram & Co: which seems to have been 
taken in .. consultation and agreement 
with P, W. 5 was, in our opinion, guilt- 
less, It would. be well to remember in. 
this connection that Shrivastava P. W. 
5 himself admitted in the course of his 
deposition that there was practice in, 
their corporation .of asking the second 
lowest tenderer to match his rates witb 
the lowest tender. The proposal about 
the allotment of work in favour. of 
A-4 was, therefore, not only consistent, 
with the practice but was also in the 
interest. of ‘the corporation, 


34. In view of the foregoing we are 
inclined to think that the conduct of 
the ‘appellants in prefering A-4 to any 
new contractor did not savour of dis 
honest intention. 


35. Re, 2:— Coming to the’ work 
order. (Exh, 19) containing inflated 
figures which is the corner stone ‘of the 
prosecution case, it may be pointed out 
that. the prosecution has not been able 
to’ produce any evidence showing the 
circumstances under which it was pre- 
pared. The observation of the High 
Court that the work order must be the 
creation‘ of not only A-2 but of A-1 as 
well seems to be based upon mere‘con~, 
jecture, It ‘would be . noticed that: the 
work. order does not bear the signa- 
tures of A-1 and ‘there is nothing to 
show -that in the normal ‘course, the' 
work order had to come to A-1 before 
being issued to A-4. We cannot also in this 
connection afford to lose sight of the 
observations made by the trial court 
at page 279 of the Paper Book that ‘it 
is a common ground that accused No. 1 
is not concerned with the making of 
the order and that it is also a common 
ground that a work order: is issued by 
the Engineer In charge, In these cir-' 
cumstances, it is difficult- to understand 
how the High Court came to the con- 
clusion that the work order (Exh. 19) 
was the creation of not only A-2 but of 
A-I as well. It seems that the finding 


of. the High Court” was influenc~ 
ed “by its finding ‘ with -regard 
to: Exhibits 16 and 33. In view 


however, of our finding with re- 
gard to Exhibits 16 and 33, the obser- 
vation of the High Court that the work 


order was also the creation of A-1 can- 
~ nw m 
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not be sustained, We will, accordingly, 
advert to the material on the record 
with a view only to see how far it re- 
flects on the bona fides of A-2. The 
prosecution has not led any evidence 
to prove that A-2 dictated or prepared 
the work order, The proven facts show 
that according to the normal practice 
prevalent in the department it is not 
the Senior Engineer like appellant 
No, 2, who is in charge of the Project 
that prepares a work order but an As- 
sistant or Junior Engineer in charge of 
the work working under him, Although 
Varandani has in the course of his de- 
position tried to suggest that the work 
order was prepared by A-2, his sugges- 
tion cannot be relied upon in the face 
of Exhibit 67 wherein he told P. W. 1 
that the work order was presumably 
prepared by Vaidya, A-3. It is highly 
improbable that on the very day 
of the grant of the sanction of the 
contract in question A-2 would take 
the. extremely hazardous step of inflat- 


ing the figures to obtain undue advan-- 


tage’ for A-4 specially when he knew 
that the: fraud would he at once dis- 
covered by reference to the sanction 
which had been -transmitted to the 
Finance Department. 


36. The prosecution 
work order giving inflated figures was 
not only signed but was also prepared 
by A-2 is also negatived by the follow- 
ing ‘endorsement on the copy of the 
work order sent to the Bills and Ac- 
counts’ Sections of the Engineering De- 
partment of the Corporation :— 

“The above has Chairman’s approval 
on our note of even reference dated 
7th April, 1965. Please have the agree- 
ment executed. Earnest money of un- 
successful tenderers may be refunded 
early.” 


37. The above quoted endorsement 
completely demolishes the prosecution 
case, If A-2 had been the author of 
Exhibit 19, or had . suspected that his 
subordinate would have dared to in- 
flate the quantities of the work, it is 
inconceivable that he would have made 


the above quoted insertion giving the. 


particulars of the above mentioned note 
meant for the Chairman’s approval in 
the copy of the work order addressed 
to the Bills and Accounts 
which would have furnished a valuable 
clue for the speedy detection of the 


theory that the. 


Sections . 
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fraud that is alleged to have been per- 
petrated. J 

38. Again if A-2 were really a con- 
spirator' who had falsely inflated the 
figures of rock cutting and filling in 
the work order he would have seen to 
it that the potential documentary evi- 
dence embodied in Exhibit 125 which 
showed the genuine levels on the spot 
was destroyed or done away with. The 
fact that he did not do anything of the 
kind raises a strong doubt about his 
culpability, 

39. Thus though it cannot be gain- 
said that A-2 has been extremely neg- 
ligent in not scrutinising the papers, it 
seems to us that he affixed his signa- 
tures in a routine manner to the. work 
order prepared by his  stbordinate 
engineer without realizing the  import- 
ance of his act placing implicit faith 
in the integrity of the latter, 

40. Re. 3:— There is no clear, co- 
gent and convincing evidence to show 
that A-1 or A-2 or toth had a hand 
in the removal of the level plan (Exh. 
22) or the work sheet (Exh. 23) from 
the departmental file relating to the 
contract in question. and substitution in 
their ‘place of the ` faked level plan 
(Exh, 24) and work sheet (Exh. 38) 
which were admittedly fabricated by 
A-3. The statements made from time to 
time by A-3 in this behalf being con- 
tradictory and discrepant as would be 
evident from the following table: ~~ 

(See Table on next- Page) 
the prosecution ought io have made. a 
serious attempt to produce K. S. Joshi 
whose testimony was essential to clear 
up the mystery in which the whole 
affair is shrouded, The, non-production | 
of K. S&S Joshi who appears: to have : 
been one of the main actors in- the 
drama has left a lacuna which is very 
difficult - to- bridge. In the present state 
of evidence, it is inconceivable that 
A-l who admittedly had a meritorious 
record of service,’ had won commenda- 
tion from the Board of Directors for 
designing a tank and saving consider- 
able sums of money ard who was. the 
only Head of Department to be given 
three advance increments for his in- 
tegrity and efficient work and who had 
no aXe to grind would be a party to 
the unholy conspiracy Zor the removal 
of genuine level plan and work sheel 
and their substitution by spurious ones. 
simply to obtain some pecuniary ad- 
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S. No. 





Lo 


3&4. 


7. 


vantage for A-4 who 
friend nor relative, The position of A-2 


is also not materially different as in 


5. P, Bhatnagar v., State of Maharashtra 


Date 
29.3.1967 





1.4.1967 


18.4-1987 


20-5 1967 
4 8-1967 


4-8.1967 


No. of the Exhibit 


21 


36 


39 & 41 


89 


43 


49, 


was neither his 


Prs. 40-42] S.C, 841 


‘West of the Statement 


The original estimates for cutting and filling were 
16,80,000 cft. and 8,00,000 cft. respectively. It was 
iator revised -23,30,450 oft. and 31,500 oft. for 
cutting and filling...... Later on I was advised by 
my superiors in Engineering Department H. M. 
and Dy. E. M. to give a still further ūpward revi. 
sion giving the quantities as 29,30 450 cft, for 
cutting and 90,000 cft. for filling. 

ASK, KSJ and SPB asked me to sub:tituie SHS 
relating to rock cutting and filling at Trombay which 
hag resulted in larger quantities of cutting and filling 
and they are fully aware of it. 

I told R. Krishneswamy when ho called me on 
99 3-1967 that A. S. Krishnaswamy and K. 8. Joshi 
{old me to change the levels of drawings of Trombay 
plot regarding rock cutting/filling job. In reply to 
the further query of R Krishnaswamy, I told bim 
that I did not inform M. E about this and that he 
might be knowing. 

In addition to the statement datod 18.4.1967, I have 
fo submit that I was asked to change the original 
contour plan by A. §. Krishnaswamy, Senior 
Engineer. 





“Sometime in Septomber, 1965, A S. Krishnaswamy 


told mo to incroage tho levels at random and bring 
tho quantity to about 30 lakhs cft, I did so 
accordingly. 

The Engineering Manager called me. and Shri Joshi 
into hig room one day and instructed me personally 
lo increase tho quantity. : 


companied by fabricated level plan 
(Exh. 24) and work sheet (Exh. 38) but 
by the genuine one viz. Exhs. 22 and 23 


his case also the prosecution has not 
been able to show that he derived eny 
monetary gain out of the transaction. 
41. Re. 4:—- A bare perusal of state- 
ment contained in Exhibit 43 which 
according to H, N. Roy Chowdhary 
-(P.W.2) and C.L, Shriyan (P. W. 23) 
was voluntarily and without any press- 
ure made by A-3 is enough to show 
that it was in Sept. 1965 that A-3 in- 
creased the levels shown in the origi- 
nal drawings and brought up the quan- 
tiy of rock cutting to 30 lakhs cft. This 
statement totally knocks the bottom 
out of the prosecution case that the 
spurious level plan and the work sheet 
were despatched to A-4 on August 
19, 1965 as annexures to; Exhibit 106. 
Ifthe spurious plan and the work sheet 
came into existence in Sept, 1965, it is 
difficult to understand how they could 
be despatched to A-4 along with Exhi- 
bit LOG on August 19,1965, The conclu- 
sion, therefore, is, irresistible that 
when the communication (Exh. 106) 
was despatched to A-4, it was not ac- 


and that it was later on that the gen- 
uine ones were removed and retained 
by A-3 who during the course of the 
enquiry by R. Krishnaswamy (P. W., 1) 
brought them from Ahmedabad and 
handed them over to P. W. 1. The 
omission on the part of Shriyan who 
claims to be certain that A-3 got the 
tracings Exhibits 24 and 38 prepared 
by him in April May, 1965 to contra- 
dict A-3 when he made the aforesaid 
statement (Exh. 43) is also intriguing 
and lends assurance fo the correctness 
of our conclusion. ; 
42. Re. 5:— The first thing to be 
borne in mind with regard to the 
measurement certificates on the running 
bills is that it is the Assistant Engineer 
in charge of the work who is responsi- 
ble for taking measurements of the ac- 
tual quantities of the work executed 
by the contractor, for entering the 
same in the measurement book and for 
recording a certificate that the measu- 
rements given in the bill are of the 
actual work carried out on spot in ac- 


x 
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cordance with the Department’s.. draw- 


ings and spécificatioris. ‘It has also 
to. .be ,-, remembered .that,, ,A-1, had: 
to:. look;, after the, pu ,Corporation’s s 


projects and, installations;,. all: over In- 
dia and, A- 2, had to look after ~and 


supervise, a large: number of; the Cor-.; r 


pọrationis projects ,. under, the Western. 
Branch which: included ; installations. rat, 
Sabarmati, Ahmedabad, Olsha . 
Kandla: in; Gujarat - and. Sewri,, 
and -Trombay’;in. Maharashtra-; and :-pants 
of. Madhya Pradesh.. It cannot, alsoj, be 


:how A-2 could be 


x 


oe ee WAR 


Vora who had prepared the note (Exh. 
58) showing that the work had been. 
completed, it -is difficult to: understand 
treated differently 


and criminal intention attributed to 


him. The finding of the High Court in 


respect of the third running bill (Exh. 
54) that the very defence of A-2 would 
itself furnish the best evidence of the 


sand «conspiracy involving A-1 is not correct 
Wadala - 


for ‘apart from other infirmities from 


. which jit suffers it is well settled thai 


the: idefence taken by one accused can- 


ignored that according... to . Ganpati.» not? in law be treated as evidence 
(D. W..:3)- when, a Senior Engineer visitsi against his co-accused:.* o | oo 
the, site, he determines the progress of iior ae? 

the! work: by visual. inspection deter-.. 145. Re. 6:— The finding of the 


.High Court that A-1 signed the bill 
(Exh, 56) and sanctioned excess amount 
-involved knowing full well that the bill 
(Exhibits 51, 53, 54, 55 and 56)::shows'' Was: not true is also against weight of ` 
that: all” of themi. bear. the certificates- -the evidence on the record, It cannot 
as: referred: to andsreproduced: dt ‘p:'Ilciin the first instance be forgotton that 
- of- this judgment,i It -would be noted «it was on July 29, 1965 that A-1 could’ 
that whereas first three of these bills have had occasion to see the figures of 
bear «the: : counter-signiatures:: . of A-2. ithe.work for which sanction was grant- 
Bill: (Exh.:55) bears the .sounter-signa- > ed’. by the Chairman of the Board of 
tures iof!K.".S. Joshij:’/Senior. Engineer, Directors and the bill (Exh. 56) was 
and Bill (Exh, 56) bears the counter-" put- up to him on Dec, £0, 1967. Inthe 
signatures : of Ramrao|:: another Senjor:.: abserice of the'sanction:frdm which the 
Engineer," who!was:'absolved in’ the. :de+ +i: genuine figures could have been glean- 
partmental enquiry. Now the fact ‘that +: ed, it would not be reasonable to ex- 
A-2. countersigned the first. three, bills pect „A-1 to remember the | sanctioned, 
~does not appear,. to, be ‘material in. “view , figures ' ‘after the , lapse. of 17, months. 
of.. the, following : statement’ made i by specially ‘ when it: is admitted | on’ all: 
Ramrao vide ; Exhibit . (107: ed ac hands that’ being the, head re the Recut 


“I ‘had no reason! to” ‘doubt - Shri 
Vaidy’s figtires, ‘Cointersignattre of a 
bill as per our’ “prevailing! practice’ is ' 
nöt” indicative of verification ‘but only’ 
iridi¢ates that’ there ‘is no reason‘! iy 
doubt the! correctness ‘of the’ figures.” 

“43. “The fact.’ “that, K. 8. Joshi, Senior | 
Engineer, also. countersignéd the ‘bill , 
(Exh. 55)” ‘which contains ihflated figu- A 
rẹs”and, no action’ was ‘taken against’ 
him ' ‘also. lends’ assurance, to ‘the: infer- 
ence that the counter-signaturés ‘were 
appended merely as a’ ‘routine’ ‘by’ the 
Senior Engineers who’ seem to have re- , 
pösed blind and ! 


“mining visually the: approximate .quan- . 
tity. ot the -work,done,! All .this aparti.. 
an; ‘examination ofi: the’running - .bills 


spread , call over ‘the’ country ‘and to dis- s 
charge ‘multifarious, ` ‘duties in connec- 

tion “therewith. “The bill, . ‘it would ‘bet 
noted’ was | prepared” by, A-3 and ‘was 
countersigned by to less a functionary ’ 

than ‘the’ Deputy ` Engineering. Manager, ` 

Rarirao,. © who was’ néxt, below ` ASI in, 

the hierarchy of the: Department. ‘In, 
the: nòte prepared by, him, it’ “was | “not” 
pointed out : by A-3 that’ “the: bill | ‘had’! 
to ‘go to the’ Managing.. Director. The 
evidence | in the ` case also shows that _ 
A-1' was’ ‘not “excepted to meticulously | 
scrutinize’ the bill” but! was’ coricerned’ 
only’ ‘with , ‘the “tnitialling ‘of the. note, 

which | “although it had , passed through , 

several | "hands. did not’ ‘indicate ` that the ` 
compèterit ‘authority to` grant, sanction ` 
for , the’ ‘excess ' ‘amotint was the Chair-"' 
man of, ‘the, ‘Board, of, Diréctors’ 


46. It will also. be wrong. “0: hold - 
A-I: responsible: for v simply initialling.: 
the: note contained in Exhibit: 56 with 


: unflinching faith |! ‘in’ 
the” “honesty” of their subordinates. 


: “Ade Now if.: - Ramrao- . who. edunters 

signed. thé ‘bill (Exh: .. 56) showing: ‘the ! 
quantity :of cutting work as''31- lakhs: 
cft. was exonerated inthe departmen-: 
tal enquiry and no action was -taken. 
against- KiS. -Joshi who made.: the: 
wrong. endorsement ‘in : respect of: the 
measurement on £xhibit..55 or. against: 


ye 
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out examining’ Ramrao::who approved 
the bill. including. the: -note ' and. -also 
countersigned- the r measurement certi- 
ficate before it- came to A-1. Im- the 
circumstances, the- -mere .-initialling by 
A-l -of the; bill „ alongside. the note 
marked for him, -by A-2 is; , therefore, 
not a circumstance -.which can unrnis- 
takably be said to, point. to- ne oun 
of ‘the appellant., fete at 


AT) An ‘analysis “ot the’ cibeimndtartiat 
evidence" adduced ‘by’ the ‘proséciitiot 
doés not in ‘our opinion’ ’ Jead, to, an 
unerring ` 'cértaihty ' that A- 1 and ` A-2 
acted with ` any dishonest „or ‘corrupt 
motive or abused. their, Position. ; 


48. In conclusion, ' We. cannot , help 
observing’ that non;examination “by the 
prosecution, ‘of Ramrao, Joshi, Vora and 
Patel ‘who were: material witnesses. for 
the: “unfolding - ‘of its. case’ has left ‘some’ 
yawnirg ' gaps “in’ ‘the ‘evidence ' ‘which! 
we: have found’ very difficult to ‘bridge, 
If these’ persons’ ‘had “been * produced?’ 
many of "the" points which’ have re- 
mained obscure ‘and’ hidden up’ wee 
have, ‘beh cléared up. 


49, or the foregoing. «reasons, we 
allow the appeals; set .: aside the: con-! 
victions of the. appellants and the’ sen- 
tences imposed upon them and acquit: 
them of the’ offences with: sees they: 
were! phar sede: , 

! y i i Appeals allowed. 
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' AIR 1979 SUPREME COURT r s43 ji oti 
(From: “Punjab and Haryana) a 
P.. N SHINGHAL, AND. D, A. ‘DESAI, JJ- : 


‘Smt, : Shakuntala etc. ete, ‘Appellants. 
vi State of Haryana, ' Respondent, i 
Civil ‘Appedls' Nos." "1829~ 1831, of” 1969," 
D7- 16-2- 1979. = 
‘Pepsu Tenancy aad Axeiéulturat Landa 
Act (13 of 1955), S, 32-FF‘— Transfer” 
— Gifts ‘of agricultural land ‘made’ ' for’ 
love and’ affection -= Gifts, hėld,! were 
not ‘transfers’ of land! of the ‘nature ‘pro=' 
fected by S. 32FF as there was no valu- 
able - consideration ~-=. ‘Gift’. and .‘consi- 
deration’, meaning : of. (T.-P. Act (4 of 
1882); S:: 422) — a “Act ia of: 
1872), 5. 2. (d)).: wee moody 


*(L.P.As.. ‘Nos, 256- 258 of 1966, [Di 14- ie 
1969 (Punj & Har):) ` er 


CW/CW/B560/79/LGC. - ee 


Shakuntala:v. State of ‘Haryana. 


(Shinghal J.) [Prs. 1-2] :' SiC: 843 


It is one of the. essential, requirements 
of a, gift that it should: be.made by the 
donor “without consideration”. The a 
‘consideration’ -has not been defined.. 

the- T, P. Act, zbut it. has been used. - 

that Act in. ‘the: same sense as’: in ‘the 
Contract Act and excludes natural love 
and’ affection. ‘Thus’ ‘it ‘is of the essence 
of a gift’ as defined in the T. P. Act ‘that 
it should bé' without ‘consi ideration’ of 
the nature defined in S. '2 (d) of the Con- 
tract Ach... att on (Para 5) 


What Section 32FF ‘of the’ Pepsu Tén-’ 
aficy ‘Act saves is transfer ' ‘OF disposition 
of land for ‘consideration’ ‘up’ ‘to’ the 
limit specified init, "AS a gift is always 
without ‘consideration, the gifts - which 
are made for natural love and affection 
will’ not fall ‘within the ‘purview of that 
section, ' ‘and should be. excluded `, while 
calculating’ the” stifplus' area, Any other 
view ‘of the. séction would ` ‘defeat’ the 
purpose’ ‘of Chapter ‘TV-A ‘of the Act’ 
which provides for! ceiling’ on’ land‘ and 
acquisition , and disposal’ of surplus area. 

i (Para 6} 

‘Anno: AIR Comm’; Ti P: Act (4th Edn), 
S. 122 'N. 1, 2; "ATR Mantal (3rd Edn), 
Contract Act, S. 2 (d) N. 6. 

Cases ‘Referred : ° Chronological _ Paras 
(1846) . 135 ‘ER 905: 2 CB! 163, ‘Jamės, 

Newtòn Vy. Hargreaves ary T 

Mr., ¥. C.. Mahajan, Sr. Advocate ‘(Mrs. 
Urmila Kapur, Advocate “with him), for 
Appellants; Mr. B. Dutta, Advocate ‘and 
Mr, R. N. GR AER, for Res- 
pondent, . 


SHINGHAL, de i=, ` Ths; R S in: 
these three appeals . are aggrieved against 
a common judgment of the Punjab and. 
Haryana, High..Court dated January 14, 
1969, by which :the judgment of a learn~ 
ed. single., Judge of. that, Court dismissing. 
their writ petitions was upheld on, the 
ground. that the gifts;to them did» not: 


fall within :the -purview of the saving 
clause of . Section 32FF of. -the -Pepsu 
Tenancy and ‘Agricultural , Lands , Act, 


1955, hereinafter. referred to as the Act.: 

2. I¢ris ‘not: in dispute that a gift was: 
made in:'each of these cases before July. 
30,1958, and! in one case. after! August 
al, 1956 but’ before’: ‘July: 30, 1958.: The. 
donees were not: ‘persons who ‘were ‘not 
related tothe: donors, :andi- were: persons.: 
to whom‘ gifts were ‘made of agricultural : 
lands for! love “and :‘afféction.’ ‘The ‘reve-- 
mue authorities: took: the: view ‘that the: 
gifts were not'transfers of lands of the’ 
nature protected -by Section 32FF of. the 
Act as‘there was no’ valuable considera: 


` sible limit, 
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tion, and mere love and affection 
not ‘consideration’ within the 
of that section. As the High Court has 
upheld that view, the. appellants feel 
aggrieved and have come up in appeal 
to this Court by special leave. 


3. Section 32FF of the Act which 
deals with certain ‘transfers which are 
not to affect the surplus area of a land- 
owner provides as follows, 


was 
meaning 


-< “32FF. Save in the case of lend ač- 
quired by the State Government under 
any law for the time being in force or 
by an heir by inheritance or up to 30th 
July, 1958 by a landless person, or .a 
small landowner, not being a relation as: 
prescribed of the person making the 
transfer or disposition of land, for con- 
sideration. up. to an area 
or without the area owned or held by 
him does not in the aggregate excéed 
the permissible limits, no; transfer .or 
other disposition. of land effected after 
2ist August, 1956, shall affect the right 
of the State Government under this Act 
to the surplus area to which it would be 


entitled but for such transfer or dis- 
position: nh 2k l 

. Provided . that any person cio has 
‘received’ any advantage. under such 


transfer or. disposition of land “shall be 
bound to réstore it, or to make compen- 
sation for it, to the person from: whem, 
heé received it.” 7 

The section | therefore provides that no 
transfer or other disposition of land - ef- 
fected after August’ 21, 1956, shall “affect 


the rights of the State Government ‘un- | 


der the Act to the surplus ‘area to which 
it would -be entitled but for such. trans- 
fer'or disposition ‘save’-in' the case - of. 
land acquired: by the State Government 
under any law for the time- ‘being © in 
force, or by an héir by inheritance ` or 
‘up to July -30, 1958 by a landless per-_ 
-.son, or small landowner, not being -a 
relation as prescribed ‘of the person 
making the transfer or ‘disposition. of 


land, provided that it is for ‘considera- 


tion’, up to an’ area which with er with- 
out the area owned. or-held by. him does 
not. in the aggregate .exceed- the, permis- 
The only’. point in contro-' 
versy before .us is whether the gifts iof.. 
land.which were made in ‘thei three cases 
under appeal on account of natural love 


and: affection, could. be said to. be .trans- - 


fers of the lands ‘for consideration? It, 
has been argued on -behalf.of’ the. ap- 
pellants that the aforesaid gifts were in 


the nature of.transfer of property as _ 


Shakuntala v. State of -Haryana (Shinghal J.) 


which with > 


A LR, 


defined -in Section’ 5- of the Transfer of 
Property Act and it did ‘not’ matter ` if 
they were by way of gift and did not 
amount to sale or exchange. | 

4. Section 5 of thé Transfer of Pro- 
perty Act defines ‘transfer of property’ 
to mean an act by which a living per- 
son conveys ‘property, in present or in 
future, inter alia, to óne or more other . 
living persons. Such transfer of | pro- 
perty may be made by cne of the seve- 
ral modes known to law. eg. by sale, ` 
exchange or gift ete. It is-not the case 
of thé appellants that the transfers un- 
der consideration were’ by way of salė 
or exchange’ or that they were made 
otherwise than by way of gift to them. 


5, Section 122 óf the Transfer of Pro- 
perty Act defines ‘gift’ as follows,— 


“122. ‘Gif. is the transfér of certain 
éxisting. moveable or immoveable: ‘pro- 
perty made voluntarily and without con- 
sideration, by one person, called the 
donor, to another, called the donee, and 
accepted. by or on behalf of the donee.” 
It is therefore . one of the essential .re- 
quirements of a gift that it should be 
made by the donor ‘without considera- 
tion’, The word ‘consideration’ has not 
been. defined in the Transfer of Property 
Act; but we have no doubt that it: has 
been -used in that Act in the same sense 
as in the ‘Indian Contract Act and ex- 
cludes natural love and affection, -If it 


‘were to. be otherwise, a transfer would 


really amount to'a sale within the mean- 
ing of Section 54 of the Transfer of Pro- 
perty Act, or to an exchange’ within the. , 


- meaning of Section 118 for. each: party 


will have .the rights and ‘be. subject to 
the liabilities of a seller as to what he 
gives'and have the rights and be’ subject 
to the liabilities of a. „buyer as’ to. that 
which he takes. It is-not necessary for . 
us to examine the other modes of trans- - 
fer, for they have no bearing on, the. . 
nature of the controversy before us. It 
would thus appear that; it-is of the 
essence of a gift: as defined: in the ,Trans- 
fer, of. Property Act that:it ‘should be 


; without: ‘consideration’ of the nature de- 


onen, in petion 2 Ae) of: ithe on was! 


ct.. 
6. ‘Now. aes Section 33FF of the Act 


_. saves is transfer: ' ‘or ' disposition of land 
.for ‘corisideration’: up to the limit’ speci- 


fied in it, and as a gift is‘always with- 
out . consideration, the gifts whith are 
the subject-matter of controversy, ‘before 
us will not fall within the purview . of 
that section, and have: rightly been ex- 
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cluded while calculating the surplus area 
im the. three cases ‘before us. „Any other 
J| view of the.section would defeat the 
purpose af Chapter . IV-A of the Act 
which provides for ceiling on land and 
acquisition and disposal of surplus area. 


7. Mr, Mahajan for. the appellants 
tried to argue that ‘good consideration’ 
has been defined ‘in’ Black’s Law Die- 
_tionary (fourth edition) to mean ‘such 
as is founded on natural duty and af- 
' fection’, and would amount to conside- 
ration within the meaning of Sec, 32FF 
of the Act. But even there it has been 
clarified that ‘good’ is generally used 
‘in äntithesis to valuable consideration’, 


which has necessarily to be excluded in ` 


the case of a gift by virtue of its defi- 
nition in* Section 122‘of the Transfer of 


Property Act, The argument of: learned - 


counsel becomes lntenable on a° aes 
‘ence to 17 C.J.S. Contract 91-92 
which he has placed considerable reli- 
ance. We' have also gone o James 
‘Newton v. Robert Hargreaves, (1846) 135 
ER 905 but it cannot avail thé appel- 
lants for there the conveyance Was by 
the father to his two sons in considera- 
tion of natural love and affection and 
the law acknòwledged that to be a ‘good’ 
consideration, which is not so int the 
cases before us. 


8.’ There is thus. no force in these ap- 
peals and they are dismissed with costs. 
. Appeals dismissed. 


AIR 1979 SUPREME COURT 845 
' (From: Punjab & Haryana)* . 
R. S. SARKARIA AND O..CHINNAPPA 
“REDDY, JJ. 
Amar Prakash “and athers, ‘Appellants 


v. Parkasha Nand ‘and others: . Respon- 
dents, , l 
Civil Appeal- No, 2153 .of 1969, D/- 
19-1-1979. j k 
(A) Hindu Law — _ Religious and Cha- 
ritable Trusts — Math — Mahant — 


Succession: — Person, not chela but ac- 
cepted as’ one, could be- validly appoint- 
ed as successor. (Para 6) 


(B) Constitution of India, ‘Art. 136 — 
Concurrent finding of fact — No inter- 
ference by Supreme Court, 


2-8- 


“(First Appeal No, 357 of 1963, D/- 12-8 
_ 1969 (Punj & Har).) i 


CW/CW/A637/79/VEB 


Amar Prakash v, Parkasha Nand (C. Reddy J.} 


(Pr, iJ S.C, 845 


Question whether late Mahant of math 
Wag coerced into appointing the plain- 
iiff as his successor mahant — Concur- 
rent finding by Courts below that: he 
was subjected to no such pressure — 


Finding is one of fact — Supreme Court, 


in appeal under Art, 136, did not inter- 


fere. (Para 5) 
Anno: AIR -Comm. Const, of India (2nd 
Edn), Art. 136 N. 12. > f 
(C) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence ~—- Coercion — 
Proof, 


Question whether Mahant of Math was 
coerced into appointing the plaintiff as 
his successor (“mahant — Presence of 
police at the installation ceremony — 
Far from advancing the case that the 
appointing Mahant acted under coercion, 
that - evidence advanced his case that 
there. was. no coercion, - (Para 5) 


Anno: AIR ies (rd Edn), Evi. 


Act, S. 3 N, 


Cases Ree: ’ Chronological Paras 
AIR 1938. PC 216: 1938 AN-LJ 795 | -4 


- Mr, Hardyal; Hardy, Sr. Advocate (M/s. 
P, H. Parekh, Ç. B. Singh and M. Mud- 
gal, Advocates with him), for Appellants; 
Mr. M; N. Phadke, ‘Sr, “Advocate (Mr. 
Mohan Behari Lal, Advocate with him), 
for Respondent No. 1. 


CHINNAPPA REDDY, J:— This ap- 
peal is directed against the judgment of 
the High Court of Punjab and Haryana 
confirming that of. the Subordinate Judge 
Ist Class, Nabha, The respondent plain- 
tiff filed a suit for a. declaration that 
he was the Mahant of Dera Baba Khiali 
Das, Khenaura, Tahsil Nabha, District 
Patiala, that he was entitled to manage 
the properties of the Dera and that the 
alienations made by Mahant Krishan 
Das and Amar Parkash were not bind- 
ing on him, It was alleged by the plain- 
tiff that, Amar Parkash who held power 
of attorney from Mahant Krishan Das, 
the previous Mahant of- the Dera, had 
mismanaged the properties and had 
granted leases: of lands belonging to the 
Dera to his mistress and his brother-in- 
law. Mahant Krishan Das came to know 
about the mis-management by Amar 
Parkash and ‘cancelled the power of at- 
torney which he had previously execut- 
ed in favour of Amar Parkash. Mahant 
Krishan Das summoned the general as- 
sembly of the Udasi Bhekh and held. a 
meeting, with.the help of the Deputy 
Commissioner, Patiala and the Police on 
23rd July 1961. The meeting was at- 
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tended by other Mahants of Udasi Bhekh. 
Inthe general ‘assembly of the Udasi 
Bhekh; Mahant. Krishan .Das . tendered 
- resignation of the office. of Mahant on 
the -ground of old: age‘and ill. -health 
„and appointed the plaintiff.as his succes- 
sor.. Mahant:: This was accepted by. all 
‘the. Mahants of Udasi Bhekh. Mahant 
‘Krishan. Das, ‘treating. thé ‘‘plaintiff. as 
his Sadaq Chela, applied: Tilak; perform- 
ed, Pagri. ceremony, with his own , hand 
“and duly installed the plaintiff ; as. athe 
Mahant. The visiting’ Mahants also per- 
formed the Pagri ceremony. Despite the , 
. installation ‘of the’ plaintiff ‘as‘Mahant of 
‘the “Dera; Amar: Parkash continued “his 
activities and started"! obstructing , ‘tHe 
plaintiff from discharging his obligations 
.as Mahant: ‘The ' plaintiff,- therefore, '-fil- 
ed the suit for ‘a declaration that ‘he was 
-the Mahant.of the Dera’ arid: for other 
reliefs, The defendant” Amtar’' “Parkash 
raised the plea that he “was: the'.'Chela 
of Mahant Krishna ‘Das “and that 
- Mahant.: i Krishna! i Das who! died: on 
¿30th December, 1961, had ‘executediitwo 
‘Wills on 17th July, 1955 and, 24th, Sep- 
tember,’ 1961; appointing, him as ‘the; Ma- 
Kant to succeed: ‘him. ‘It was “alleged ` “that 
‘the’ proceeditigs ' ‘which’, ‘ ‘took’ place ón 
23rd July, 1961 were the result of fraud 
‘and undue influence exercised; over 
Mahant Krishan Das. 

, 2:.-Oh the ‘pleadings ‘of! the” “iparties 
the ‘primary’ question’ ‘which ‘arose “ for 
- Consideration ' was whether" thè- plaintiff 
“was validly’ appointéd‘' as* Mahant `'of 
Dera Baba''Khiali Das. The: learned Sub- 
‘ordinate’ Judge, Nabha framed, two" ‘prin- 
‘eipal! issues. - “Issue No, ‘1-was: 

‘What was ‘the ‘particular “ “custom, “or 
“usage | prevailing” in ‘the Dera’ Stew dispute 
‘for ‘the appointment ‘of a Mahant on | ‘the 
‘relevant date?” A 


Tssue No. LA. wast. ee i 
-Whether the plaintiff was“ syalidly& hp 
pointed: the Mahant-of' thé Dera. in ac- 
‘cordance’ with the prevalent ‘custom?’”: 
The learned Subordinate’ ‘Judge «noticed 

“that neither. party ~ pleaded - or ‘referred 
to any particular usage or. custom: ` for 
appointing: Mahant fori ‘the disputed 
~Dera, He also noticed thatthe ‘'documen- 
-tary evidence showed ‘that the final -dp- 
pointment: ‘of -Mahants for'Deras in‘ the 
‘Nabha State' was required to be approv- 
ed by the Ruler of ‘the State, Leaving 
-the' matter ‘there, the learned Subordi- 
“nate: Judge’ found that the plaintiff was 
‘duly and validly installed as. Mahant of 
the Dera by Mahant Krishan Das! in ‘the 
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“presence of and with the approval 'of 
Udasi. Bhekh. -He: held that the plea of 
fraud and undue influence raised by the 
defendant was ‘not established. On those 

‘findings the -suit was decreed, The first 
defendant: Amar Parkash -preferred an 


; appeal to the High Court, of Punjab „and 


Haryana. During the. pendency of the 
appeal, the plaintiff, sought an’ amend- 
ment of ‘the ` plant. in order, to , enable 


Ducat 


fice of the, Mahant. of. Dera Baba Khiali 
Das, The. amendment was allowed, and 
“fhe High. Court directed’: “the, ‚Subordinate 
A udge , to record’ additional evidence and 
submit); a ‘report giving his finding on 
the question. whether the custom .plëad- 
èd, by the plaintiff. iwas. established and 
“if So, whether, the’ ‘plaintiff - was appoint- 
ed in accordance with “such ;.custom. 
After, ‘recording , additional, evidence the 
“Jearned, Subordinate Judge submitted, a 
report, ito, the “effect that. the, custom al- 
legeg, by the. plaintiff was ‘not. establish- 
ed and that up to 1948, the „practice, was 
for ‘the Ruler, of Nabha State to, appoint 
‘the, “Mahant, After, receiving. the report 
of the., ‘learned ‘Subordinate. Judge, the 
„High ‘Court. heard, the, appeal. ,It was 
_ conceded, by the learned counsél ‘for the 
“appellant before the Hizh Court that in 
view of the report of the learned Sub- 
ordinate Judge,: the appeal: should be 
decided. on: the ‘basis of: the. evidence; ad- 
duced: before-ithe trial Court prior to 
the order of the High Court calling for 
a report from the trial Court. On that 
basis the learned counsel for the appel- 
anei “attacked; the: finding: on: i issue No. 
on the other issues, “The. High. Court con- 
' firnied the finding. of, the, trial’ ‘Court that 
there was no undue influence exercised 
over Mahant ‘Krishan Das and that the 
plaintiff was‘ validly- appointed and: in- 
stalled as Mahant of the Dera. 

"$3. In the'first instanċë Shri Hardyal 
Hardy, learned counsel for the''appel- 
lant jinvited,; us to explore ,thej:evidence 
and, the:.icase law. to find .out,the .custom 
- relating, tolsuccession. to the,.office,,,;of 
Mahant ofiDeras .in Nabha-State.in-gene- 
ıraliand Dera Baba Khiali-Das.in parti- 
cular, Ultimately, however, he conceded 
that: ‘if tthe plaintiff was shown ‘to‘Have 
beé validly ‘appoitited' ‘atid installea’ as 
Mahant by late’ Mahaht ‘Krishan’ Das” at 
the: ceremony -held on 23rd, July ;1961, 
the plaintiff was entitled to, succeed, He 
-argued -that late Mahant Krishan Das 
was coerced into appointing and. instal- 
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Ming the. ‘plaintiff’ ds Maliant -and‘'therée- 
fore, the appointment ‘of the’ plaintiff: as 
“Mahant of the Dera was-invalid. 'He- also 
argued thatthe plaintiff. was' not à Chela 
of Mahant” Krishan: Das: and, therefore, 
he could not. have been validly appoint- 
ed as Mahant of the Dera in :questicn. 

4. As pointed’ out in ‘ Mukherjea’s 
‘Hindu’ Law of. Religious »& Charitable 
Trusts (Third Edition), succession to the 
“office: of Mahant is a matter: of some 
complexity and the’ custóm: varies great- 
ly from institution to institution. Gene- 
-rally speaking, it is‘ pointed out, Mutts 
“may, be’ divided into three: classes: Mots 
‘rast Panchayati: and’ Hakimi. 


“In the first, the’ Office ‘of the. Mohunt 
is ‘hereditary ` "and devolves’ upon the 
‘chief disciple of the existing Mohunt 
who moreover usually nominates him as 
his. successor, iņ the second, the office is 
elective, ‘the ‘presiding | "Mohit “heéing 
‘selected by an assembly of Mohunts. Tn 
the third, the appointment of the ‘` pre- 
siding Mohunt: is vested in the ruling 
power: or in the pe who. hasi. endows 
ed. the temple”, $ 
‘It is also ‘said i 

“In various jüsttufionk the: Gio. ‘is 
that in:order to, entitle a chela. tọ, suc- 
ceed, he must be appointed .or nominat- 
ed by, the reigning Mohunt during his 
lifetime , or. shortly, before , his death and 
this may be done either., by. a: „written 
declaration, or some sort of tes itamentary 
document,” , . ; , E 


Tt is harther said . rs 
- “Even where: the + Mohunt has- the 
power to’ appoint his ‘successor, it ig: cus- 
tomary in various Mutts: that stich ` ap- 
pointment should: be confirmed or re- 
cognised by ‘the members: of the: religi- 
ous fraternity to wales the deceased ee 
“longed”. 
‘In Satnam: Singh KA Bawan Bhagwan 
Singh (AIR 1938 PC 216), the .Privy 
: Council while noticing that succession’ to 
the office of Mahant was to be regulat- 
ed by the particular custom of: ae Maths 
, observed as follows: : oroo 


"In the normal case of ‘the ‘death of 
a Mahant, the members ‘öf the fraternity 
; will be fully aware of the vacancy in 
.the office, and the usual practice’ will be 
for ‘the installation ‘of ‘his’ successor 
usually nominated by him, tọ take place 
on the seventeenth day after the ‘death. 
On the. other hand,’ when the ` Manant 
; resigns | during his life and installs ' his 
“suecessor on the gaddi, it is obvious that 
the fraternity should be made awaire ‘of 


ara 


ri'e 


. Mahant, ; both the. Courts 
concurrently found that he. was tee 


` dyal Hardy subinitted 


-the Chela of Mahant Krishan’ Das.’ 
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the proposed vacancy: in the office: and 


‘should be given the opportunity of'‘con- 


firming: or Telusing 1 confirm the nomi- 
nee,” - ens 


It is unnecessary for us to make, _ any 
further investigation . into the custom 
relating to the appointment ‘of Mahant 
sincé;'in the ‘light of the submiissions 
made before us, ‘two questions alone 
arise for’ consideration ‘namely’ whether 
Mahant Krishan Das was coerced into 


_ appointing the plaintiff as his successor 


Mahant and: whether ‘the appointment of 
the plaintiff: ‘was invalid on the ground 
of his not’ being’ a Chela of Mahant Kri- 
shan, Das, : 


| 5. ‘On ‘the. “question. whether late Ma- 
hant Krishan Das was subj jected ; to. any 
pressure. to. appoint, the plaintiff, as 
-below . have 


ed to no such pressure; .The finding - 

one of fact and we. are unable. to, see pe 
ground justifying our interference with 
a concurrent. finding of fact. Shri Har- 
that ` the’ High 
Court failed to consider! the complaint 





“said to have been made by late- Mahant 


Krishan Das a few’ days’ after the’ instal- 
lation ‘of the plaintiff as ‘Mahant in which 
he stated that he ‘had ‘been! ‘coerced into 
appointing the plaintiff as Mahant. ‘Shri 


, Hardyal’ Hardy’ ‘also submitted that ` the 
“evidence showed that the services ‘of the 


Police. had ; been’ requisitioned to pres- 
surise late Mahant Krishan‘ Das, ` “The 


_submission that the High Court did’ not 
' consider the complaint- said’ to have eee 
“made by late ‘Mahant Krishan Das’: 


without basis sincé we find thar the High 
Court did refer to the complaint, The 


‘High Court confirmed the finding of the 


trial Court that late Mahant Krishan 
Das who was previously under the in- 
fluence of Amar Parkash had again come 
under the‘ influénce’'0f' Amiar! ‘Parkash 
when he’ made. the. complaint, With re- 
gard to the presence, of the. Police at the 
installation ceremony, we are of the view 
that the presence of the police, at, . the 
ceremony, far from, advancing the | ap- 
pellant’s case, ' destroys the case that 
Mahant Krishan Das acted under ` coer- 
cion. 


ar 3 fs vi : wel 

6., The, question, ‘that remains ior, con- 
sideration is whether the ‘plaintiff - was 
and 
whether ‘he: could be validly” appointed, 
if he was not: the Chela, In Exhibit P-7 


‘dated 23rd July 1961, which was. execut- 


ed by Mahant Krishan’ Das and ‘attested 
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by all visiting Mahants the plaintiff Par- 
kasha Nand was described as ‘Sadag 
Chela’ of Mahant Krishan Das, The 


. ceremony which took place on 23rd July 


- Chela of his pr edecessor Mahant Bhagta: 


‘fered a` Tilak on my. forehead. 
Bikram Dass collected turbans from the 


1961 was described by Parkasha Nand 
in the following words: 

- “The congregation sat on the durries 
on the first floor of the ‘Dera: about 25 
Mahants and about 30 villagers sat on 
those durries. Mahant Krishan Das of- 
Mahant 


there ‘and 
Mahant 


Mahants who were present 
tied five turbans on my head, 


Som Parkash offered me, a Doshala and | 
‘sugar-cakes were ‘distributed. All those 


proceedings were gone through’ with the 
tree and voluntary consént of late Ma- 
hant Krishan Das and no pressure was 
brought to bear on ‘him: Mahant 


to P-8 were’ written at that time and 


the people who were present had ‘affix-- 
ed their signatures and 


thurmnb-impres- 
sions thereon”, i 


We are satisfied ‘that’ late Mahant Kri- 


shan Das accepted. the” plaintiff as his 
Chela and appointed him as his succes- 
sor Mahant. We may .also mention here 
that the learned Subordinate Judge in 


‘his report mentioned that Pandit’ Bhagta- 
-nand who was previously a Mahant of 
' the Dera was not a Chela of‘ his prede- 


cessor Mahant Sundér. Das’ and ‘that 
Mahant Krishan Das himself ‘was not a 


nand. 

7. Weare unable to see any ground 
for interference and the appeal is |, ac- 
cordingly. dismissed .with costs. i 


- Appeal dismissed. 


AIR 1979 SUPREME COURT 848 .. 
. (From: „Andhra Pradesh}* 
= MURTAZA ‘FAZAL ALT AND 
A. D. KOSHAL, JJ. aan 
Lingari- Obulamma, Appellant v. L. 
Venkata Reddy:and others, Respondents. 
' Criminal Appeal No. 239 of 1975, Dy 
19-1-1979. ; 
Penal Code (45 of 1860), S. “494 — Con- 


viction under -— Evidence ‘and proof, — 


*(Criminal. Revn Case No. 16 of 1974 
_ (Criminal Revn. Petn, No. 12 of 1974), 
D/-. 19-3-1975 (Andh Pra).) 
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L, Obulamma wv. L, Venkata Reddy (Fazal Ali J.) | 


Kri- 
„shan Das was not confined: Exhibits P16 


‘the. first marriage of 
-with the appellant took place on 22-4- 


. 1-4-1972 the, respondent No,’ 


ALR. 


Second marriage contracted by ‘accused 
not proved to be legally. valid — Exist- 
ence of :custom neither . mentioned in 
complaint nor proved — Conviction yn- 
der S.,494 cannot be recorded, i 

- Where. there was abselutely no evi- 
dence to prove that any of the two 
essential ceremonies i.e. Datta Homa and 
Saptapadi had been performed at the 
time of second marriage and’ the exist- 
ence of the custom in the community to 
put the ‘Yarn Thread’ instead of ‘Mangal 
Sutra’ was neither mentioned in the 
complaint nor proved in the evidence, 
the conviction under S. 494, LP.C. could 
not be sustained. Crl..Revn. Case, No, 16 
of 1974 (Criminal Revn. Petn. No, 12 of 
1974), D/- 19- 3- 1975 (Andh Pra), Affirm- 
ed, (Para 6) 


Anno: AIR Comm. Penal Code | (2nd 
Edn, J, S494 N. I4 ; 
Casés' Re ferred : Chronological ‘Paras 
_ AIR 1968 Andh Pra: 117: Is Cii LJ 
4475 6 
Mr.. P: PE ‘Rao, Sr.. Advo- 


cate. (M/s. T. V: S. N. Chari ‘and R. Naga- 


ratham, Advocates with him), for Ap- 
pellant; Mr. A, V. V; Nair, Advocate, for 
Respondent. = 

FAZAL ALI, Ja- This. e by spe- 
cial leave has been filed by the com- 
plainant against’ the order: ‘of the An- 
dhra Pradesh High Cour: acquitting the 


' respondents, ‘who had - been ‘convicted by 
the trial Court Magistrate and ‘the Ses- 


sions Judge. under Section 494°‘ LP.C. 
and sentenced .to:six months’... rigorous 
imprisonment and a fine of Rs. 100 as 
modified by the Sessions Judge, E E 
-2, The appellant had filed a com- 
plaint. against the respondent No, 1 on 
the ground. ihat he was her husband and 


‘while .the first marriage wads subsisting 


he had contracted a second marriage 
and was, therefore, guilty of the offence 
of bigamy as enshrined. in Section 494 
of LP.C. According’ to the’ prosecution 
respondent No, 1 


68. After about 3 years of the first mar- 
riage. the relations between the husband 
and ‘wife. became strained ` and they se- 
parated, but there was ro divorce: ` On 
1’ married 
aceused No, 4 and the ‘other accused 
who were relations. of the . respondent 
participated in the marriage. On know- 
ing this fact the appellant filed å zom- ` 


_plaint on 26-4-1972 on the basis of which 


prosecuted) and 


the respondents were 
Section 494 


ultimately convicted under 


1979 


of LP.C, The case went up in revision 
to the High Court which accepted the 
revision and. acquitted the accused on 
the ground that there was no proof of 
a valid marriage having been -contracted 
between accused No. 4 and accused No. 
1. Against this order the appellant filed 


a petition for special leave and after 
obtaining special leave, the appeal has 
been placed before us for hearing. . 

3. The short point involved in this 


appeal is as to whether or not the se- 
cond marriage contracted by respondent 
No, 1 (A-1) with respondent No. 4 (A-4) 
was a legally valid marriage, The High 
Court pointed out that under the Hindu 
Law, two essential ceremonies of a valid 
marriage are’ Datta Homa and Sapta- 
padi ie, taking seven steps around the 
sacred fire. The High Court found that 
there was absolutely no evidence to 
prove that any of these two essential 
ceremonies had been performed,. «and, 
therefore, the.marriage was void in the 
eye of law. In. this view of the matter 
the High Court held that the conviction 
under Section 494 LP.C. could not ‘be 
sustained. : 


4. In suppor: of the appeal Mr, Rao 
has submitted that the High Court has 
taken a wrong view of law and , has 
overlooked the fact that in the instant 
case, the parties belonged to the Reddy 
Community and were therefore govern- 
ed by custom and.under the custom the 
two ceremonies mentioned by the High 
Court were mot necessary at all to con- 
stitute a valid marriage, The other cere- 
monies which were necessary under the 
custom had been performed according 
to Purohit (P.W.- 1) Unfortunately, 
‘however, in the state of evidence in the 
present case it is impossible for us to 
hold that the second marriage was a 
valid one. In the first place it has not 
been clearly mentioned in the complaint 
as to whether the parties were govern- 
ed by custom in derogation of Hindu 
Law. Secondly, P.W. 1 stated thus:— 

“Among Kapus, according to their 
customs each community will perform 
the marriage. Some Kapus have only 
“Yarn Thread’ instead of Mangala Sut- 
ram, I do not know what is the custom 
(Acharam): of the accused, There was no 
custom of putting sacred fire. There was 
no ‘Agni Gundam’ (Sacred fire and no 
going round 7 times by the bride and 
bridegroom), I do not know whether 
that is true of a secret marriage”. 

5. It would appear from the afore- 
said statement of P.W. 1 that he had 
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“prevalent and it was sufficient 


‘evidence to show that there was 
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clearly stated . that he does not know 
what is the custom of the accused. Hav- 
ing shown complete ignorance of the 
factas towhether ornotthe accused was 
governed by. custom the witness goes .on 
to state that there was mo custom of 
sacred fire and Saptapadi. What the wit- 


‘ness really means. is that in the’ second 


marriage which was contracted by res- 
pondent .No, 1, these two ceremonies 
were not performed by him. Mr. Rao, 
however, vehemently contended that this 
witness proves that in the Reddy com- 
munity the custom of Saptapadi .was not 
to put 
the ‘Yarn Thread’ instead of ‘Mangal 
Sutra’, In our opinion when the witness 
has frankly admitted that he does not 
know thé custom of the. accused ‘he was 
incompetent, to depose about the exist- 
ence of any custom in the family of the 
accused.: It is well settled that before a 


conviction can be recorded under Sec- 
tion 494 the following ingredients must 
be proved:-—~ ` 

(1) That the complainant had been 


married to the accused; 


(2) That the accused contracted a se- 
cond marriage while the first marriage 
was still subsisting; 


(3) That both the marriages were 
valid and strictly according to law gov- 
erning the parties. 


' 6. In the instant case there was no 
any 
custom amongst’ the Reddys which, out- 
weighed the written text of law, The 
evidence of P.W, 1 clearly falls short of 
the standard to prove this fact, Mr. Rao, 
however, strongly . relied on a decision of 
the Andhra Pradesh -High Court’ in some 
other case to.show ‘that among the 
Reddy Community of Telangana area 
the two ceremonies mentioned above 
were not necessary, In the first place 
the decision referred _to above in the 
case of Re Dolgonti “Raghava Reddy . 
(AIR 1968 Andh Pra 117) clearly shows 
that the Court in that case was concern- 
ed only with the Reddy Community of 
Telangana alone, The trial court -has 
pointed out in its judgment that so far 
as accused is’ concerned’ he belongs ‘te 
the Reddy Community not of Telangana 
area, but that of Raiseelma area. In 
these circumstances the judgment of 
the High Court cannot be of any avail 
to the appellant. Moreover, as the exist- 
ence of the custom was neither men- 
tioned in the complaint mer proved in 
the evidence it would be difficult for 
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this Court to rely on the decision of the 
High Court which was based on the evi- 
dence, facts and circumstances of the 
ease before it. In these circumstances 
we agree with the High Court that the 
prosecution had failed to prove that the 
second marriage contracted by respon- 


dent No. 1 with respondent No, 4 was 
a valid marriage and, therefore, the 
High Court was fully justified in ac- 


quitting the respondents. The appeal is 
{without any substance and is according- 
‘ly dismissed. 


Appeal dismissed. 
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(From: 1977 Cri LJ NOC 205 (AN) 
N. L. UNTWALIA AND S., MURTAZA 
FAZAL ALI, JJ. 
Trilok Singh and others, Appellant v. 
Satya Deo Tripathi, Respondent. 

Criminal Appeal No. 283 of 1977, D/- 
11-1-1979. : 

Criminal P. C, (2 of 1974), S. 482 — 
“To prevent abuse of the process of any 
Court” ——- Purchase of truck under hire- 
purchase agreement —- Default clause — 
Seizure of truck, on default by financier 
- Purchaser launching criminal prose- 
cution against financier — Dispute raised 
was purely of civil nature and criminal 
proceeding initiated was an abuse of 
the process of the Court. and deserved 
to be quashed. 1977 Cri LJ NOC 205 
(All), Reversed, 


The dispute between the parties relat- 
ed to the purchase of a truck by the 
complainant (respondent). A hire-pur- 
chase agreement was entered into ‘be- 
tween the respondent and a Finance 
Corporation accused (appellants). The 
joan was payable in monthly instalments. 


According to the agreement, on default, 


of any one instalment the financiar had 
the right to terminate hire-purchase 
agreement even without notice and seize 
the truck. The complainant’s case was 
that only a blank form was got signed 
by him. His further case was that on 
default of the third instalment the 
truck was forcibly seized and removed 
by the appellants. The respondent filed 
a complaint against the appellants in 


this connection for certain offences. 
After enquiry the Magistrate directed 
the issue of summons, The appellants 
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moved an application under S. 482, Cri- 
minal P. C., Their case in the nutshell 
was that the respondent’s case that they 
had committed any offence was absolu- 


tely false and the proceedings should 
be quashed: 
Held: that the proceeding initiated 


was clearly an abuse of the process of 
the Court. It was not a case where any 
process ought to have been directed to 
be issued against the accused (appel- 
lants). On the well-settled principles of 
law it was a very suitable case where 
the criminal proceeding ought to have 
been quashed by the High Court in ex- 
ercise of its inherent power, The dispute 
raised by the respondent was purely of 
a civil nature even assuming the facts 
stated ‘by him to be substantially cor- 
rect. (Paras 2, 5) 


Obtaining signature of a’ person on 
blank ‘sheet of paper by itself is not an 
offence of forgery or the like. It be- 
comes an offence when the paper is fab- 
ricated into a document of the kind 
which attracts the relevant provisions 
of the Penal Code making it an offence 
or when such a document is used as a 
genuine document. Even assuming that 
the appellants either by themselves or 
in the company of some others went and 
seized the truck from the house of the 
respondent they could and did claim to 
have done so in exercise of their bona 
fide right of seizing the truck on the res- 
pondent’s failure to pay the third 
monthly instalment in time, It was 
therefore, a bona fide civil dispute which 
led to the seizure of the truck. 1977 Cri 
LJ NOC 205 (All), Reversed. (Para 5) 

Anno: AIR Comm. Cr. P, C. (7th Edn), 
S. 482 N. 4. 


UNTWALIA, J.:— On May 1, 1976 the 
respondent in this appeal by special 
leave filed a complaint against 10 per- 
sons, including the three appellants, un- 
der Ss, 395, 468, 465, 471, 412, 120-B/34 
of the Penal: Code in the: Court of 
the Chief Judicial Magistrate, Kanpur. 
An inquiry under Section 202 of the 
Code of Criminal Procedure, 1973, here~ 
inafter called the.Code, was held by the 
Magistrate. Thereafter on January 17, 


.1977 the Magistrate passed an order di- 


recting the issue of summons against 
nine accused only under Section 395 of 
the Penal Code. He dismissed the com- 
plaint against accused No, 10, Smt. Ram 
Misra, wife of Shri B. C. Misra, accused 
No. 9, Before the summonses were actu- 


` ally issued, on the same day i.e, Janu- 


1 
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ary 17, 1977 the appellants moved the 
Allahabad High Court to quash the cri- 
minal proceeding in question in exer- 
cise of its inherent power | under Sec- 
tion 482 of the Code. The High Caurt 
by its order dated February 21, 1977 has 
refused to quash the said proceeding and 
dismissed the appellants’ application 
Hence this appeal. 


2. We do not consider it necessary to 
state and discuss all the points involved 
in this case in any detail, Only a Zew 
of them may, however, be menticned 
for the purpose of allowing this appeal 
and quashing the crimina? proceecing 


initiated was clearly an abuse of the 
process of the Court. 
3. The dispute between the parties 


relates to the purchase of a truck from 
Sardar Harbans Singh, accused Na 5. 
The total cost incurred in the purchase 
of the truck was in the neighbourksod 
of Rs. 60,000. We do not mention the 
exact amount as there is some difference 
between the parties in regard to the 
same. On March 29, 1973 an agreerent 
was entered into between the respon- 
dent and his then partner one Bhagrvati 
Prasad, accused No. 6 on the one kand 
and M/s, Sardar Finance Corporation, 
Kanpur on the other, which firm was re- 
presented by appellant No, 1 as its part- 
ner, in accordance with which atout 
half the money was advanced by the 
said firm which enabled the complainant 
and his partner to acquire the track. 
According to the complainant’s case the 
amount advanced by the said firm was 
by way of loan while according to the 
case of the appellants it was on the 
basis of a hire-purchase agreement en- 
tered into between the parties in sup- 
port of which a formal agreement in 
writing was also executed. The œm- 
plainant’s case is that only a blank form 
was got signed by him along with other 
several papers bearing stamps and the 
form had not been duly filled up, The 
complainant’s case further was that he 
had paid back two monthly instalments 
the total of which was Rs. 3,566 and the 
third instalment was payable on culy 
31, 1973. But before that all the accused 
in a high-handed manner during his ab- 
sence came to his house and in spite of 
protest by his wife forcibly under threat 
of arms removed the truck and thus they 
are said to have committed the various 
offences including the offence of daccity. 
The case of the appellants was that ac- 
cording to the hire-purchase agreement 


(Untwalia J) {Prs. 1-5] S.C. 851 


a sum of Rs. 1,783 was to be paid every 
month by the 15th day of the month. 
The first instalment payable was on the 
15th May, 1973 second on the 15th June, 
1973 and the third on the 15th July, 
1973, and so on, The entire sum due was 
to be cleared in twenty-three instalments, 
On default of any one monthly instal- 
ment the Financier had the right to ter- 
minate the hire-purchase agreement even 
without notice and seize the truck. 
Since the July instalment was not paid 
by the 15th of that month the complain- 
ant and his partner surrendered the 
truck on 24th July, 1973. Some more 
events happened thereafter which are 
not necessary to be mentioned here, In 
nutshell the case of the appellants was 
that the respondent's case against them 
and others that they committed any 
offence on the 30th July, 1973. was abso- 
lutely false. 


4. It ought to be stated here that the 
respondent had previously lodged a 
First Information Report with the police 
on August 20, 1973 in respect of the 
alleged occurrence, There was prolong- 
ed investigation by the various Police 
Officers for a long time and ultimately 
a Final Report was submitted by the 
Investigating Agency. The respondent 
filed objection petition before the Magis- 
trate who dealt with the Final 
Report, But the Magistrate ac 
cepted the report by his order 
dated April 28, 1975. The e Taigi 
filed a revision before the Sessions Judg 
from the order of the Magistrate ac- 
cepting the Final Report, The revisio 
was dismissed by the Sessions Court, 
The respondent then went to the High 
Court under Section 482 of the Cod 
The High Court by its order dated April 
16, 1976 summarily dismissed the same. 
Thereafter the present complaint was 
filed on May 1, 1976. 

5. We are clearly of the view that it 
was not a case where any processes 
ought to have been directed to be issu- 
ed against any of the accused. On the 
well-settled principles of law it was a 
very suitable case where the criminal|” 
proceeding ought to have been quashed 
by the High Court in exercise of its in- 
herent power. The dispute raised by the 
respondent was purely of a civil nature 
even assuming the facts stated by him 
to be substantially correct. Money must 
have been advanced to him and his part- 
ner by the financier on the basis of some 
terms settled between the’ parties, Even 
assuming that the agreement entered on, 
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29th March, 1973 was duly filled up 
and the signature of the complainant was 
obtained on a blank form, it is to be 
noticed that the amount of the two 
monthly instalments admittedly paid by 
him was to the tune of Rs, 3,566 exactly 
@ Rs. 1,783 per month. The complaint 
does not say as to when these two 
monthly instalments were paid. In the 
First Information Report which he had 
lodged he had not stated that the third 
monthly instalment was payable on 
July 31, 1973, Rather, from the statement 
in the First Information Report it ap- 
pears that the instalment had already 
become due on 28-7-73, when the com- 
plainant went out of Kanpur according 
to his case, The question as to what were 
the terms of the settlement and whether 
they were duly incorporated in the 
printed agreement or not were all ques- 
‘ions which could be properly and ade- 


quately decided in a civil court. Obtain- 


ing signature of a person on blank sheet 
of paper by itself is not an offence of 
forgery or the like. It becomes an of- 
fence when the paper is fabricated into 
a document of the kind which attracts 
the relevant provisions of the Penal 
Code making it an offence or when such 
a document is used as a genuine docu- 
ment. Even assuming that the appellants 
either by themselves or.in the company 
ef some others went and ‘ seized - the 
truck on 30-7-1973 from the house of 
the respondent they could and did claim 
to have done so in exercise of their bona 


fide right of seizing the truck on the 
tespondent’s failure to pay the third 
monthly instalment in time.. It was, 


therefore, a bona fide civil dispute which 
led to the seizure of the truck. On the 
face of the complaint petition itself the 
highly exaggerated version given by the 
respondent that the appellants went to 
his house with a mob armed with deadly 
weapons and committed the offence of 
dacoity in taking away the truck was so 
very unnatural and untrustworthy that 
it could not take the matter out of the 
realm of civil dispute. Nobody on the 
side of the respondent was hurt, Even 
‘a scratch was not given to anybody. 


_& In our opinion on the facts and in 
the circumstances of this case the crimi- 
nal prosecution deserves to be quashed. 
On behalf of the respondent it was argu- 
ed that the appellants’ filing a petition 
in the High Court for quashing the pro- 
ceeding before issuance of the summons 
was premature and the High Court 


State of Rajasthan v, Raghubir Singh 
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could not have quashed it. In our opin- 
ion the point is so wholly without sub- 
stances that it has been stated merely 
to be rejected. Since the parties during 
the course of the hearing in this appeal 
showed their inclination to settle up and 


“end all their disputes and quarrels in 


relation to the matter in question after 
we indicated our view that we are going 
to allow the appeal and quash the pro- 
ceedings, we have not thought it neces- 
sary to elaborately give other reasons 


‘In support of our order. 


7. In the result we allow the appeal, 
set aside the order of the High Court. as 


also of the Magistrate and quash the 


criminal proceeding in question initiat- 
ed by the respondent against the appel- 
lants and others, 

' Appeal allowed. 


AIR 1979 SUPREME COURT 852 
- (From: Rajasthan)* 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 


State of Rajastkan, Appellant v. Ra- 
ghubir Singh and others, Respondents, 


Civil Appeal No. 2008 of 1969, D/- 
5-2-1979. 
(A) Interest Act (32 of 1839), S. 1 — 


Applicability — ‘Debts or sums ‘certain’ 
— Claim for payment of a sum ascer- 
tainable made in accordance with the 
terms of agreement — It is clearly a 
‘sum certain’, 

Where the claim of the 
not for payment of any 
damages or for the -payment of any 
amount arising out of an inchoate or 
contingent obligation but it was for the 
payment of a sum which was ascertain- 
able on a calculation made in accordance 
with the terms of the agreement, it was 
clearly a ‘sum certain’ within the mean- 
ing of the Act, In any case it would be 
a debt, i.e., a sum of money which is 
now payable or will become payable in 
the future by reason of a present obli- 
gation, (Para 4) 

Anno: AIR Manual (8rd Edn.) Interest 
Act, S. 1 Notes 1, 2. 


plaintiff was 
unliquidated 


(By Interest Act (32 of 1839), S. 1 — 
Applicability — ‘Demand shal] have 
been made’ —— Notice af demand men- 





*(Civil Regular Appeal No, 87 ge 1953, 
D/- 7-4-1965 (Raj).) 
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tioning ‘loss by way of interest’ — Held, 
the Act was applicable — Plaintiff, was 
claiming interest as such. 


The condition prescribed by the Inter- 
est Aci that the demand. of -payment 
shall give notice to the debtor that in- 
terest shall be claimed is fulfilled if in- 
terest is claimed, notwithstanding the 
fact that the notice of demand explains 
that loss by way of interest has been 
suffered, To take any other view would 
be- to be over-te¢hnical in the construc- 
tion of pleadings, including notices pre- 
ceding the action. ‘AIR 1961 SC 990 and 
AIR 1963 SC 1685, Distinguished: 

(Paras -4, '5) 

Anne AIR Manual (3rd Edn.y Interest 

Act, S. 1 Notes 1, 5. 


(C) Interest ‘Act (32 of 1839), S. 1 — 
‘Demand shall have been made’ — Claim 
for past interest would necessarily im- 
ply a claim for future interest. (1900) 
ILR 23 Mad 41 and (1901) 2 Punj LR 
464, Rel. on. (Para 4) 

Anno: AIR Manual (3rd Edn.) Interest 
Act, S. 1 N. 15. 


(D) Interest Act (32 of 1839), S. 1 — 
Rate of interest — Trial Court awarded 


interest pendente lite at the rate of 44%. 


but gave no reasons — High Court con- 
sidered the matter in detail and having 
regard to various continuous defaults 


committed: by defendant enhanced rate 
of interest to 6% — High Court, held, 
was justified in doing so — Supreme 


Court would not interfere with the dis- 
cretion ‘exercised by High Court — (Ci- 
vil P. C. (5 of 1908), S. 34) — (Constitu- 
tion of India, Art. 133). (Para 7) 
Anno: AIR Comm, Civil P. C. “9th 
Edn.), S. 34 N. 9; Constitution of India 
(2nd Edn.), Art. 133 N. 21A; AIR Manual 

(8rd Edn.) Interest Act, S. 1 N. 14. 
Cases Referred: Chronological Paras 
AIR 1963 SC 1685: (1964) 3 SCR 164 
AIR 1961 SC 990: (1961) 3 SCR 639 
z s "3, 


5. 
(1901) 2 Pun LR 464 . 4 
4 


(1900) ILR 23 Mad 41 
Mr. S, M. Jain, Advocate, for Appel- 


lant; M/s. B. D. Sharma and Ramesh 
Chandra Maheshwari, Advocates, for 
Respondents, 


CHINNAPPA REDDY, J.:— The State 
ef Rajasthan, defendant in Civil Suit 
No. 9 of 1963 in the Court of the Senior 
Civil Judge, Udaipur, is the appellant 
in this appeal filed pursuant to a certi- 
ficate granted: under Article 133 (1) (a) 


State of Rajasthan v. ‘Raghubir 


3, 5 


Singh (C. Reddy’ J.) [Prs. 1-2] S.C. 853 


of the Constitution of India (as it stood 
prior .to the 30th amendment), The 
plaintiff respondent took a building work 
on contract from the erstwhile Govern- 
ment of the State of Udaipur. He com- 
pleted the work on 6th June, 1950, Des- 
pite demands and notices issued by the 
plaintiff a considerable amount due to 
him remained unpaid. He, therefore, fil- 
ed the suit out of which the appeal arises 
to recover a sum of. Rs, 5,19,458/11/- to- 
gether with interest at the rate of 12%. 
The suit was contested by the State of 
Rajasthan. An. interim decree for a sum 
of Rs. 66,517 was.passed on 7th Novem- 
ber, 1955. After. full trial a decree for 
Rs. 1,67,619 (including the sum of Ru- 
pees 66,517 for which a preliminary de- 
cree had already been passed) was pass- 
ed on 11-6+1958/30-6-1958. The decree 
also awarded interest at- the rate of 
44% on the amount decreed from the 
date of suit till the date of realisation. 
The plaintiff and the defendant prefer- 
red appeals to the High Court of Rajas- 
than, The High Court reduced the de- 
cretal amount by a sum of Rs, 9.991. 
The High Court, however, held that the 
plaintiff was entitled to interest from 
Ist January, 1951, and not. merely from 
the date of suit. The ‘High Court also 
enhanced the rate of interest pendente 
lite from 44% to 6 per cent. The High 
Court having varied the decree of the 
trial Court,’ the State. of Rajasthan 
sought and obtained a- certificate under 
Article 133 (1). (a) of the Constitution 
and has filed this appeal. 


2. The controversy in the High Court 
related primarily to (i) conveyance and 
lift charges; (ii) alleged double benefit 
in regard to bond-stone, lintels and sills; 
(iii) use of Jodhpur slabs and their high 
cost; (iv) charge for C. P, Teak wood at 
the same rates as for Burma Teak. In 
regard to conveyance and lift charges 
the High Court pointed out that no ques- 
tion was raised in the Memorandum of 
grounds of appeal and there was, there- 
fore, no justification for permitting the 
learned counsel for the State to assail 
the finding of the trial Court relating to 
those charges, We. do not see any reason 
either why the learned counsel should 
be permitted to agitate this question in 
this appeal. Regarding ‘double-charge , for 
bond-stoné, lintels and sills, the com- 
plaint of the appellant was that while 
separate payment was being made for 
them, they had also been included in 
the measurements of the walls in which 
they happened to be fixed. From the 
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office circular issued by the Chief En- 
gineer of the Public Works Department 
of the United State of: Rajasthan on 
12th July, 1948, it appears that it was the 
practice up till then to allow payment 
for bond-stones, lintels and sills sepa- 
rately without deducting their cubic 
contents from the general wall masonry. 
This had always been the practice and 
this was’ never objected to by the: Ac- 
countant General. In view of the prac- 
tice obtaining till then it could not be 
said that the contractor had wrongfully 
claimed double payment for bond-stones, 
lintels and sills. The use of Jodhpur 
slabs was not questioned in the written 
statement, All that was said was that 
the rate was high but at the trial there 
was no evidence worth the name, as ob- 
served by the High Court to show that 
the charge was excessive, Again there 
was no objection to the use’ of C.. P. 
Teak Wood instead of Burma Teak wood 
as the latter was not available, Accord- 
ing to the letter of the Superintending 
Engineer dated 6th . February, 1950, 
where Burma teak wood was not avail- 
able and C., P. teak wood was used, the 
rate specified for Burma teak wood 
should be taken for C. P. teak wood. It 
could not, therefore, be said that’ the 
contractor had charged more than what 
he should have for C, P, teak wood. 


3. The last question which was argu- 
ed before us by Shri Jain, learned coun- 
sel for the State of Rajasthan was that 
no interest should have been awarded 
for the period before the filing of the 
suit and that the rate of interest should 
not have been enhanced by the High 
Court for the period subsequent to the 
filing of the suit. It was submitted that 
the Interest Act, 1839, was mot applic- 
able as no sum certain was payable and 
there was no demand for payment of in- 
terest. It was argued that what was de- 
manded by the plaintiff was damages 
and not interest. It was also contended 
that the trial Court having, 
of its discretion, awarded interest at the 
rate of 44% pendente lite, the High 
Court ought not have interfered with 
the discretion of the trial Court. Reli- 
ance was placed upon the decisions in 
Mahabir Prashad Rungta v. Durga Datt, 
(1961) 3 SCR 639: (AIR 1961 SC 990) 
and Union of India v. A. L, Rallia Ram 
(1964) 3 SCR 164: (AIR 1963 SC 1685). 


4. We are unable io agree with the 
submission of the learned counsel for 
the appellant, Under the Interest Act, 


in exercise’ 


A.L R. 


1839, ‘upon all debts or sums certain 
payable at a certain time or otherwise, 
the Court before which such debts or 
sums may be recovered may, if it shall 
think fit, allow interest to the creditor 
at a rate not exceeding the current rate 
of interest from the time when such 
debts or sums certain were payable, if 
such debts or sums be payable by virtue 
of some written instrument at a cer- 
tain time; or if payable otherwise, _ then 
from the time when demand of payment 
shall have been made in writing, so as 
such demand shall give notice to the 
debtor that interest will be claimed from 
the date of such demand until the term 
of payments provided that interest shall 
be payable im all cases in which it is 
now payable by law’. The claim of the 
present plaintiff was not for the pay- 
ment of any unliquidated damages or 
for the payment of any amount arising 
out of an inchoate or contingent obliga- 
tion, It was for the payment of a sum 
which was ascertainable on a calcula- 
tion made in accordance with the terms 
of the agreement. It was clearly a ‘sum 
certain’ within the meaning of the Inter- 
est Act.. In any case it would be a debt, 
ie., ‘a sum of money which is now pay- 
able or will become payable in the 
future by reason of a. present obligation’. 
The further . question for consideration 
is whether the plaintiff had made a de- 
mand of payment, ‘so as such demand 
shall -give notice that” interest will be 
claimed from the date of such demand ` 
until the term of payment’, The plaintiff - 
issued two notices to the defendant de- 
manding payment. The first was on 21st 
December, 1950, and the second was on . 
5th April, 1953. There is no dispute that 
in the second notice of demand of pay- 
ment a definite claim for interest had 
been made. In the first notice it was 
said ‘by withholding payment of his bills 
absolutely, the Government has put my 
client to enormous loss by way of inter- 
I intimate to you through 
this notice that the said Shri Ramsingh 


claims a sum of Rs, 2,50,519 from ‘the 

Rajasthan State as under: 

1. Unpaid bills for work . 
done. Rs. 1,37,177/-/- 

2, Interest on the above. Rs.  11,511/-/- > 

Os! arestati 

Leer 

5. š 

Oh. inenen 


Total: Rs. 2,50,519/-/- 
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The learned counsel submitted that what 
was claimed by the plaintiff in this no- 
tice was damages and not interest and 
that too for the past, without any indi- 
cation that future interest was also be- 
ing claimed. It is true that the plaintiff 
mentioned ‘loss by way of interest’, 
suggesting that what he was claiming 
was compensation for the damage suf- 
fered by him. We are, however, not pre- 
pared to construe the notice so literally 
or technically. The mention of loss was 
‘only explanatory. The plaintiff was, with- 
out any manner of doubt claiming in- 
; terest as such, Nor are we impressed 
¿with the argument that there was no 


‚claim for future interest. In our opinion. 


a claim for past interest would neces- 
sarily imply a claim for future interest, 
vide Kuppusami Pillai v. Madras Elec- 
tric Tramway Co. Ltd, ((1900) ILR 23 
Mad 41), and Sita Ram v, Mrs. S. Sulli- 
van ((1901) 2 Pum LR 464), 


5. In Mahabir Prashad Rungta v. 
Durga Datt (AIF 1961 SC 990) interest 
was disallowed cn the ground that the 
notice which was given did not specify 
the sum which was demanded and there 
fore, the Interest Act did not apply. On 
the question whether interest could be 
awarded on grounds of equity it was 
held that what was claimed by Durga 
Datt was interest as damages and that 
it could mot, therefore, be awarded. The 
suit itself was cne for damages for 
breach of contract, We do not think that 
this case is of any assistance to the ap- 
pellant. In Union of India v. A. L. Rallia 
Ram (AIR 1963 SC 1685) the Arbitrator 
had awarded interest by way of com- 
pensation since the party had to borrow 
a large amount of money from its bank- 
er to meet its obligation under the con- 
tract. The Supreme Court pointed out 
that interest could not be awarded by 
way of damages, The Supreme Court 
also noticed that an Arbitrator was not 
a Court within the meaning of the Inter- 
est Act. No question arose before the 
Supreme Court whether interest could 
not be awarded under the Interest Act 
merely because the notice demanding 
payment mentioned that the plaintiff 
had suffered loss .of interest also. In our 
view the condition prescribed by the 
Interest Act that such demand shall give 
notice zo the debtor that interest shall 
be claimed is fulfilled if interest is claim- 
ed, notwithstanding the fact that the 
notice of demand explains that loss by 
way of interest has been suffered. To 
take any other view would b2 to be over- 


State of Haryana v. 
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technical in: the construction of plead- 
ings, including notices preceding the 
action. 

6. We must notice here an argument 
advanced by the learned counsel for the 
appellant that the contract prohibited 
the award of interest. He relied upon 
the following sentence occurring in para- 
graph 16 of the Contract dated 11th May, 
1947. ‘Neither the earnest money depo- 
sit nor the withheld amount shall bear 
any interest’. This sentence far from sup- 
porting the case of the appellant ap- 
pears to support the case of the plain- 
tiff. The reference to “the withheld 
amounts” is to the amounts representing 
five per cent of the running bills which 
are required to be withheld at the time 
of payment of the running bills. The 
provision that the contractor is not en- 
titled to interest on these withheld 
amounts appears to imply that interest 
is claimable on other amounts due to 
the contractor, 


Darshana Devi 


7. While awarding interest pendente 
lite the trial Court adopted the rate of 
44% but the trial Court gave no reasons 
for so doing. The High Court consider- 
edthe matter in some detail and having 
regard to the various continuous 
defaults committed by the defendant 
and its Officers, the High Court enhanc- 
ed the rate of-interest io 6%. The High 
Court was justified in doing so and we 
see no reason to interfere with the dis- 
cretion exercised by the High Court, In 
the result the appeal is dismissed with 
costs. 





Appeal dismissed. 


AIR 1979 SUPREME COURT 855 
(From: AIR 1978 Punj & Har 265) 


V. R. KRISHNA IYER AND O. 
CHINNAPPA REDDY, JJ. 

State of Haryana, Petitioner v, Smt. 
Darshana Devi and others, Respondents. 

Special Leave Petn. (Civil) No, 4120 
of 1978, D/- 12-2-1979 

Constitution of India, Arts. 136, 14 and 
39-A — Civil P. C. (5 of 1908), O, 33, 
R. 1 — Motor Vehicles Act (4 of 1939), 
S, 110-C — Grant of special leave to ap- 
peal — Grounds for — High Court deci- 
sion holding pauper provisions in O, 33 
of Civil P. C. applicable to proceedings 


before Claims Tribuna] — Decision af- 
firmed and leave refused — Hardships of 
CW/CW/B458/79/WNG 
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indigent claimants referred. AIR 1978 
Punj & Har 265, Affirmed. 

Held that it is distressing that the 
State, mindless of the mandate of equal 
justice to the indigent under the Magna 
Carta of our Republic, expressed ip 
Article 14 and stressed in Art, 39A of 
the -Constitution, has sought leave to 
appeal against the order of the High 
Court which -has rightly extended the 
‘pauper’ provisions to auto-accident 
claims: The reasoning of the High Court 
in holding that Order XX XIII will apply 
to tribunals which have the trappings of 
the civil court finds approval of the 
Court. . AIR ‘1978 Punj & Har 265, 
Affirmed. (Para 2) 

The Court must give the benefit of 
doubt against levy of a price to enter 
the temple of justice until one day the 
whole issue of the validity of profit- 
making through sale of civil justice, dis- 
guised as court-fee, is fully reviewed by 
this Court. (Para 5) 


Anno: AIR Comm, Motor Vehicles Act 
(lst Edn.), S. 110-C N. 1; ATR Comm. 
Civil P. C, (9th Edn.), O. 33 R. 1 N. 1; 
AIR Comm. Const. of India (2nd ` Edn.), 
Art, 186 N, 2; Art. 14, N. 17-A. ` 


Mr, Prem Malhotra, Advocate and Mr. 
M. N. Shroff, Advocate, for Petitioner. 


KRISHNA IYER, J.:— We refuse leave 
but with a message tag. 


2. The poor shall nct be prised out 
of the justice market by ‘insistence on 
court-fee and refusal to apply the ex- 
emptive provisions of Order XXXIII, 
C.P.C. So we are distressed’ that the 
State of Haryana, mindless of the man- 
date of equal justice to the indigent 
under the Magna Carta of our Republic. 
expressed in Article 14 and stressed in 
Art, 39A of the Constitution, has sought 
leave to appeal against the order of the 
High Court which has rightly extended 
the ‘pauper’ provisions to auto-accident 
claims. The reasoning of the High Court 
in holding that Order XXXIII will apply 
to tribunals which have the trappings of 
the civil court finds our approval. We 
affirm the decision. i 


3. Even so it is fair for the State to 
make clear the situation by framing ap- 
propriate rules to exempt from levy of 
court-fee cases of claims of compensa- 
tion where automobile accidents are the 
cause. , 

4. Here is a case of a widow and 
daughter claiming compensation for the 
killing of the sole bread-winner.: by. a 
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State Transport bus; and the Haryana 
Government, instead of acting on social 
justice and generously settling the 
claim, fights like a cantankerous litigant 
even by avoiding adjudication through 


the device of asking for court-fee from 
the pathetic plaintiffs. 
5. Two principles are involved, Ac- 


cess to court is an aspect of Social Jus- 
tice and the State has no rational liti- 
gation policy if it forgets this funda- 
mental, Our perspective is best project- 
ed by Cappallatti, quoted by the Austra- 
lian Law Reform Commission: 


“Phe right of ‘effective access to jus- 
tice has emerged with the new social 
rights. Indeed, it is of paramount im- 
portance among these new rights since, 
clearly, the enjoyment of traditional as 
well as new social rights presupposes 
mechanisms for their effective protec- 
tion. Such protection, moreover, is best 
assured by a workable remedy within 
the framework of the judicial system. 
‘Effective access to justice can thus be 
seen as the most basic requirement — 
the most basic ‘human right’ — of a 
system which purports to guarantee legal 
right.’’* 


We should expand the jurisprudence of 
Access to Justice as an integral part of 
Social Justice and examine the constitu- 
tionalism of court-fee levy as a facet of 
human rights highlighted in our Nation’s 
Constitution. If the State itself should 
travesty this basic princivle, in the teeth 
of Articles 14 and 39A, where an indi- 
gent widow is involved, a second lcok at 
its policy is overdue, The ‘Court must 
give the benefit of doubt against levy of 
a price to enter the temple of justice 
until one day the whole issue of the 
validity of profit-making through sale of 
civil justice, disguised as court-fee, is 
fully reviewed by this Court. Before 
parting with this point we must express 
our poignant feeling that no State, it 
seems, has, as yet, framed rules to give 
effect to the benignant provision of legal 
aid to the poor in Order XXXIII R. 9A, 
Civil Procedure Code, although several 
years have passed since the enactment. 
Parliament is stultified and the people 
are frustrated. Even after a law has 
been enacted for the benefit of the poor, 
the State does mot bring into force by 
wilful default in fulfilling the conditio 
sine qua non, It is a public duty of each 


*M. Cappelletti, Rabels Z (1976) 669 at 
p. 672 . 
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great branch of Government to obey the 
rule of law and uphold the tryst with 
the Constitution by making rules to ef- 
fectuate legislation meant to help the 
poor, 2 


6. The second principle, the State of 
Haryana has unhappily failed to remem- 
ber is its duty under Art. 41 of the Con- 
stitution to render public. assistance, 
without litigation, in cases of -- disable- 
ment and undeserved want, It is a noto- 
rious fact that our highways are grave- 
yards on a tragic scale, what with nar- 
row, neglected roads, reckless, uncheck- 
ed drivers, heavy vehicular traffic and 
State Transport buses ` often inflicting 
the maximum casualties. Now that in- 
surance against third party risk is com- 
pulsory and motor imsurance is nationa- 
lised and transport itself is largely by 
State Undertakings, the principle of no- 
fault liability and on-the-spot settlement 
of claims should become national pclicy. 
The victims, as here, are mostly below 
the poverty line and litigation is com- 
pounded misery. Hit-and-run cases are 
common and the time is ripe for the 
court to examine whether no-fault liabi- 


lity is not implicit in the Motor Vehicles’ 


Act itself and for Parliament to make 
law in this behalf to remove all doubts. 
A long-ago Report of the Central Law 
Commission confined to hit-and-run cases 
of auto-accidents is gathering dust. The 
horrendous increase of highway casual- 
ties and the chronic neglect of rules of 
road-safety constrains us to recommend 
to the Central Law Commission and to 
Parliament to  senitize this tragic ares 
of tort law and overhaul it humanisti- 
cally. 


7. Another aspect must be noticed 


before we part with. this petition. In 


many States, for want of judicial man- 
power or other pathological causes, the 
accident claims pend before tribunals 
in heartless slowness. Courts must give 
this bleeding class of cases high priority, 
adopt simplified procedures without 
breach of -national justice, try out pre- 
trial settlements and narrow down the 
controversy and remember, that ‘wiping 
every tear from every eve’ has judicial 
relevance, For, law must keep its pro- 
mise to justice. 


8. While we dismiss the petition for 
leave, we hope the Haryana State will 
hasten to frame rules under the Motor 
Vehicles Act to enable claimants for 
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compensation to be free from payment 
of court~fee. l : 
Petition dismissed. 


AIR 1979 SUPREME COURT 857 


(From: ILR (1973) Guj 626) 
P. S. KAILASAM, D. A. DESAI AND 
A. D, KOSHAL, JJ. 
Jagat Singh Kishor Singh Darbar etc., 
Appellants v. The State of Gujarat, Res- 
pondent. 


Criminal Appeals Nos, 126-127 of 1972, 
D/ 6-2-1979. 


Bombay Prevention of Gambling Act 
(4 of 1887), Ss. 3 CL (ii), 7 — “Commen 
gaming house” — Conditions to be ful- 
filled under Cl. (ii) — “Or otherwise 
howsoever” — Interpretation — Probabi- 
lity of profit to the owner is sufficient — 
Instruments of gaming seized from the 
premises in question — Presumption um- 
der S, 7. AIR 1922 All 61, Overruled — 
(Public.Gambling Act (3 of 1867), S, 3). 

For the applicability of Cl. (ii) ofthe 
definition of ‘common gaming house’ con- 
tained in S. 3, the following conditions 
have to be fulfilled: 

(1) Instruments of gaming must be 
kept or used in the premises in question. 

(2) The keeping or using of the instru- 
ments aforesaid must be for the profit 
or gain of the person owning, occupying, 
using or keeping such premises. 

(3) Such profit or gain may be by way 
of charge for the use of the premises or 
of the instruments or in any other man- 


mer whatsoever. (Para 5) 
The expression “or otherwise howso- 
ever” is of the widest amplitude and 


cannot be restricted in its scope by the 
words immediately preceding it which 
lay down that the profit or gain may be 
by way of charge for the use of the 
premises: AIR 1924 Bom 184 and AIR 
1945 Bom 305, Approved; AIR 1922 All 
61, Overruled. (Para 5) 

Where instruments of gaming were 
seized from the premises in question, 
that circumstance, according to S. 7, is 
evidence, until the contrary is proved, 
that such house, room or place is used 
as a common gaming house and ‘the- 
persons found. therein were present for 
the purpose of gaming, although no 
gaming was actually seen, The profit or 
gain mentioned in cl. (ii) of the defi- 
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nition and also the other requirements of 
that clause are a matter of peremptory 
presumption which has to be raised by 
the court as soon as the seizure of in- 
struments of gaming from the place in 
question is proved. Where there is no 
evidence in rebuttal of the presumption 
which must therefore be raised, it 
furnishes a good basis for the conviction 
of the appellants: ILR (1973) Guj 626, 
Affirmed. (Para 6) 

Anno: AIR Manual (3rd Edn.) Public 
Gambling Act, S. 3 N. .2. 


Cases Referred : Chronological Paras 
(1965) Criminal Appeal No. 551 of 1964, 

D/- 14-1-1965 (Bom) ` 4 
AIR 1945 Bom 305: 47 Cri LJ 109 4,5 
AIR 1924 Bom 184: 25 Cri LJ 531 4,5 
AIR 1922 All 61: 23 Cri LJ 196: 20 All 

LJ 218 ~~ 5 


M/s. S. K. Dholakia and R, Ramchan- 
dran, Advocates, for Appellants; Mr. 
S. P. Nayar and Mr, M. N. Shroff, Ad- 
vocates, for Respondent, 


KOSHAL, J.:— By this judgment we 
shall dispose of Criminal Appeals Nos. 
126 and 127 of 1972 both of which have 
been instituted on certificates granted 
under Article 134 (1) (c) of the Constitu- 
tion of India by the High. Court of Guja- 
rat against the judgment dated April 21, 
1972 of a Division Bench of that Court 
upholding the conviction of each of the 
appellants under Section 4 or Section 5 
of the Bombay Prevention of Gambling 
Act 1887 (hereinafter referred to as the 
Bombay Act) and a sentence of imprison- 
ment coupled with fine, 


2. Appeal No. 126 of 1972 has been 
fled by eight persons. Appellant No. 1 
has been convicted of an offence under 
Section 4 of the Bombay Act for keep- 
ing a common gaming house, while his 
seven co-appellants were found guilty 
of an offence under Section 5 of that Act. 
In Criminal Appeal No, 127 of 1972, ap- 
pellant No, 1 is the same person who 
figures as appellant No, 1 in the former 
appeal and the conviction recorded 
against him is one for an offence under 
Section 4 or, in the alternative, under 
Section 5 of the Bombay Act. His two 
co-appellants have earned a conviction 
under the section last mentioned. 


3; The two appeals have arisen from 
Criminal Revisions Nos. 490 and 491 of 
1971 both of which were dismissed by 
the High Court through the impugned 
judgment. In Appeal No. 126 of 1972, 
appellant No, 1 was said to be keeping 
or using house No, 1408 situate in Ward 


of Gujarat (Koshal J.) ALR. 


No. 1 of Himatnagar town as a common 
gaming house and appellants Nos. 2 and 
3 were said tọ have been employed by 


him for carrying on in that house . the 
business of betting on Worli Matka 
figures. On a search by the police, ap- 


pellants Nos, 2 to 8 were found present 
in the house from which numerous bet- 
ting slips and boards indicating the 
opening and closing figures of Worli 
Matka betting were recovered. A per- 
sonal search of appellants Nos. 2 and 3 
yielded counterfoils of the said slips. 

The allegations against the three ap- 
pellants in criminal appeal No. 127 of 
1972 were that all of them were found 
present for the purpose of gaming in the 
said house which was, as already stated, 
being run by appellant No, 1 as a com- 
mon gaming house, 

4. The only contention raised on be- 
half of the appellants before the High 
Court was that the said house had not 
been proved to be a ‘common gaming 
house’ within the meaning of the defini- 
tion of that expression occurring is Sec- 
tion 3 of the Bombay Act. That defini- 
tion runs thus: 

“In this Act, 
means— 

(i) in the case of gaming:— 

(a) on the market price of cotton, 
opium or other commodity or on the 
digits of the number used is stating such 
price, or 


‘common gaming house’ 


(b) on the amount of variation in the 
market price of any such commodity of 
on the digits of the number used in stat- 
ing the amount of such variation, or 

(c) on the market price of any stock 
or share or on the digits of the number 
used in stating such price, or 

(d) on the occurrence or non-occur- 
rence of rain or other natural event, or 

(e} on the quantity of rainfall © or 
on the digits of the number used in stat- 
ing such quantity, or 

' (£) on the pictures, digits or figures of 
one or more playing cards or other 
documents or’ objects bearing numbers, 
or on the total of such digits or figures, 
or on the basis of the occurrence or non- 
occurrence of any uncertain future 
event, or on the result of any draw, or 
on the basis of the sequence or any per- 
mutation or combination of such pic- 
tures, digits, figures, numbers, events or 
draws, 
any house, room or place whatsoever im 
which such gaming takes place or in 
which instruments of gaming are kept 
or used for such gaming: 
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(ii) in the case of any cther form of 
gaming, any house, room or place what- 
soever in which any instruments of gam- 
ing are kept or used for the profit or 
gain of the person owning, occupying, 
using or keeping such house, room or 
place by way of charge for the use of 
such house, room or place or instrument 
or otherwise howsoever.” 


Clause (i) of the definition is obvious- 
ly inapplicable to the cases in hand and 
the plea of the prosecution has through- 
out been that the house in queszion 
squarely falls within clause (ii) thereof. 
This plea was challenged before the High 
Court on behalf of the appellants with 
the contention that the house abcve- 
mentioned had not been shown to be 
kept for use ‘for the profit or gain of 
the person owning, occupying......’be- 
cause, according to their learned coun- 
sel the profit or gain mentioned in the 
definition must have a direct relation 
with the use of the premises or with the 
instruments of gaming and a mere ex- 
pectation or probability of profit arising 
from gaming itself would not be suffi- 
cient to bring the place within the defi- 
nition of a common gaming house, The 
High Court noted that there was a clear 
distinction between the language em- 
ployed in the two clauses of the defini- 
tion so that while the element of profit 
or gain of the person owning or occudy~ 
ing the premises in question was imma- 
terial under clause (i), it was an essen- 
tial requirement of clause (ii) which 
deals with forms of gaming not covered 
by sub-clauses (a) to (f) of clause (i). 
The High Court therefore analysed the 
-provisions of clause (ii) and formed the 
opinion that the expressian ‘or other- 
wise howsoever’ occurring therein had 
the widest amplitude and did not take 
its colour from the immediately preced- 
ing portion of the clause which employs 
the words ‘by way of charge for the use 
of such house, room or place or instru- 
ment’, Discussing the matter further the 
High Ciurt was of the opinion that the 
requirement of the expression ‘for the 
profit and gain of the person owning, 
occupying...... ’ was that tke purpose of 
occupying or using the premises must 
be such profit or gain as meant a proba- 
bility or expectation of profit or gain 
and not necessarily a certainty 
of it and that the expression 
would embrace even a case where ~he 


keeper of the premises expected to gain 
by the process of gaming itself. In com- 


Jagat Singh v. State of Gujarat (Koshal J.) 


[Prs, 4-5] S.C. 859 


ing to this conclusion, the High Court 
relied upon two Division Bench judg- 
ments of the Bombay High Court re- 
ported in Emperor v, Dattatraya Shankar _ 
Paranjpe, 25 Bom LR 1089: (AIR 1924 - 
Bom 184 and Emperor v. Chimanlal 
Sankalchand, 47 Bom LR 75: AIR 
1945 Bom 305 and rejected as untenable 
an opinion to the contrary expressed in 
some Allahabad cases and single Bench 
decision of the Bombay High Court in 
State v. Vardilal Natuchand, (Criminal 
Appeal ‘No. 551 of 1964 decided on 14- 
1-1965). 


5. The argument raised before the 
High Court on behalf of the appellants 
has been reiterated before us by. their 
learned counsel, Shri S. K. Dholakia, but 
on a consideration of the definition ex- 
tracted above, we cannot agree with him. 
It is common ground between the par- 
ties that the present case is not covered 
by clause (i) of the definition, so that 
what has to be considered is the- langu- 
age of clause (ii) thereof. For the ap- 
plicability of the clause last mentioned 
the following conditions have to be 
fulfilled:— 


(1) Instruments of gaming must be 
kept or used in the premises in question. 

(2) The keeping or using of the in- 
struments aforesaid must be for the pro- 
fit or gain of the person owning, occupy-' ' 
ing, using or keeping such premises. 

(3) Such profit or gain may be by way 

of charge for the use of the premises 
or of the instruments or in any other 
manner whatsoever. 
We fully agree with the High Court 
that the expression “or otherwise how~ 
soever” is of the widest amplitude and 
cannot be restricted in its scope by the 
words immediately preceding it which 
lay down that the profit or gain may be| 
by way of charge for the use of the 
premises. In this connection we may! 
usefully quote from the judgment of 
Shah, Acting C. J., who delivered the 
judgment of the Division Bench. In 
Emperor v. Dattatraya Shankar Paranjpe 
(supra): 

“It is essential for the prosecution 
under this definition to establish that 
instruments of gaming were kept or 
used in the house, room or place for the 
profit or gain of the person owning, 
occupying, using or keeping the house, 
room or place. It may be done by esta- 
blishing that the person did so either 
by a charge for use of the instruments 
of gaming or of the house, room or 
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place, or otherwise howsoever. The ex- 
pression “otherwise howsoever” appears 
to be very comprehensive, and does not 
suggest any limitation, such as is con» 





‚tended on behalf of the accused.” 


besaan Fone he sonsos sopros zop soe pressa oso sas 


“We have heard an interesting argu« 
ment on the question-astohow far the 
words justify the somewhat restricted 
meaning which has been put upon the 
definition by the learned judge.of the 


' Allahabad High Court; and after a care~ 


è 


ful consideration of the arguments 
urged on either side, and with great 
respect to the learned judges, I have 
come to the conclusion that the words 
of the definition which we have to con- 
strue here would not have their full 
meaning if we were to accept the narrow 
construction. I do not think that on a 
‘proper construction of the definition the 
pros?cution can be restricted for the 
purpose of proving that’ a particular 
house, room or place is a common gam~ 
ing house, to the two alternatives: men~ 
tioned in the case of Lachchi Ram v. 
Emperor, AIR 1922 All 61. It is suffici- 
ent if the house is one in which instru- 
ments of gaming are kept or used for: 
the profit or gain of the person keeping 
or using such place, i.e., where the per- 


son: keeping or using the house knows, 


that profit or gain will in all probability 
result from the use’ of the instruments 
of gaming. The profit or gain may not 
actually result from such use, But if 
profit or gain is the probable and ex- 
pected result of the game itself and if 
that is the purpose of keeping or using 
the instriments, it would be sufficient, 
in my opinion, to bring the case within 
the scope of, the definition. At the same 
time it is clear that the prosecution must 
establish that the purpose is profit or 
gain. This may be done either by show- 
ing that the owner was charging for use 
of the instruments of gaming or for the 
use of the. house, room or place, or in 
any other manner that may be possible 
under the circumstances of the case, 
having regard to the nature of the game 
carried on in that house.” 

The opinion of Shah, Acting C. J., was 
noted with approval in Emperor v. Chi- 
manlal Sankalchand (AIR 1945 Bom 305) 
(supra), the reasoning adopted in which 





may be reproduced with advantage: 


“Lachchi Ram’s case was considered 
by a Division Bench of this Court in 
Emperor v. Dattatraya, (1923) 25 Bom 


of Gujarat (Koshal J.) A.L R: 


LR 1089: (AIR 1924 Bom 184) and was 
dissented from. It was held.that to con- 
stitute-a common gaming house it was 
sufficient if it was one in which instru- 


. ments of gaming were kept or used for 


the profit or gain of the person keeping 
or using such place, ie, where the per- 
son keeping or using the house. knew. 
that profit or gain would in all probas 
bility result from the use of the instru- 
ments of gaming. The profit or gain may 
not actually result from such use. But 
if profit or gain is the probable and ex- 
pected result of the game itself and if 
that is the purpose of keeping or using, 
the instruments, it would . be sufficient 
to bring the case within the scope of the 
definition. 











“It is argued by Mr. Pochaji on behalf 


` of the accused that even im that case it 


was observed that ‘the prosecution must 
establish that the purpose was profit or 
gain and that that might be ‘done either’ 
by showing that the owner was charg- 
ing for the use of the instruments of 
gaming or for the use of the room or 


place or in. any other manner’, The 
words ‘or in any other manner,’ (which 
were used there instead of . the words’ 


appearing’ at the end of the definition 
or otherwise howsoever) cannot be re- 
garded as restricting the profit or gain 
of the owner or occupier. of the house to 
profit or gain in a manner ejusdem ge- 
neris with what precedes those words, 
and hence even the hope of making a 
profit out of the gambling itself is suffi- 
cient to satisfy the requirement of the 
definition of common gaming house, It 
may happen that the occupier of a house 
may.allow it to ‘be used by the public 
for gambling and he himself may take 
part ‘in it in the hope of making a pro- 
fit, although: he may. not necéssarily 
make it every time. Such a hope is suffi- 
cient to make the house a common. gam- 
ing house and the occupier liable 307 
keeping such a house,” 


We fully agree with the interpretation 
-of the definition of the term ‘common 
gaming house’ occurring in Section 3 of 
the Bombay Act as propounded ‘in - the 
two Bombay authorities cited above, as 
also in the impugned judgment, that in- 
terpretation being in conformity with 
the unambiguous language employed by 
the legislature, The opinion to the con- 
trary expressed in Lachchi Ram’s case 
(supra) and in other decisions is found 
to be incorrect, 
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6. The learned counsel for the ap- 
pellamts ‘eoncedes that if the -interpreta~ 
tion placed on clause (ii) of the defini- 
tion by the impugned judgment be: up- 
held, the conviction of the appellants in 
the two appeals is well founded. How- 
ever, we may state that there is another 
good reason for upholding the conviction 
and that flows from the presumption 
which has to be raised under Section 7 
of the Bombay Act which states: 


“When any instrument of gaming has 
been seized in any house, room or place 
entered under Section 6 or about the 
person of any one found therein, and 
in the case’ of any other thing so s2ized 
if the court is satisfied that the Folice 
Officer who entered such house, room 
or place had reasonable grounds for 
suspecting that the thing so seized was 
an instrument of gaming, the seizure of 
such instrument or thing shall be evi~ 
dence, until. the contrary is proved that 
such house, room or place is used s a 
common gaming house and the persons 
found therein were then present for the 
purpcse of gaming, although no gaming 
was actually seen by the Magistrate or 
the Police Officer or by any person act- 
ing under the authority of either of 
them: ' 


Provided ‘that the aforesaid presump~ 
tion shall be made, notwithstanding any 
defect in the warrant or order in pùr- 
suance of which the house, room or place 
was entered under. Section 6, if the 
Court considered the defect not to be 
a material one,” 


It is not. disputed that instruments of 
gaming were seized from the premises 
in question in both the appeals. That cir- 
cumstance, according to the section, 
“shall be evidence, until the contrary is 
proved, that such house, room or’ place 
is used as a corimon gaming-house und 
the persons found thereir. were present 
for the purpose of gaming, although no 
gaming was actually seen...... ” The pro- 
fit or gain mentioned in clause (ii) of 
the definition and also the other require- 
ments of that clause are a matter of 
peremptory presumption which has to be 
raised by the court as soon as the seiz- 
ure of instruments of gaming from the 
place in question is proved, as is the case 
-| here. Admittedly, there is no evidence 
in rebuttal of the presumption which 
must therefore be raised’ and which 
furnishes a good basis for the conviction 
of the appellants. 


Avadh Kishore v. Ram Gopal 


"Anno: AIR Manual 
-dence Act S. 31, N. 9 and 10, Ss, Ant 


fore courts 
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7. In the ‘pestle both the appeals fail 


I 


- and are dismissed. 


i Appeals dismissed. 
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AIR 1979 SUPREME COURT 861 
{From: Allahabad)* 
R. S. SARKARIA AND 
V. D. TULZAPURKAR, JJ. 
Avadh Kishore Dass, Appellant v. Ram 
Gopal and others, Respondents. 

Civil Appeal No. 1103 of 1969, 
15-12-1978. 

(A) Evidence Act (1 of 1872), Ss. 35 
and 114 —. Wazibularz —- What is — 
Statutory presumption of correctness. 

Wajibularz is village administration 
paper prepared with due care and after 
due enquiry by a public servant -in the 
discharge of his official duties, It is a 
part of the settlement record and a 
statutory presumption of correctness at- 
taches to it. (Para 20) 

-Anno: AIR Manual (8rd Edn.), Evi- 
dence Act S. 35, N. 22; $. 114, N. 114. 

(B) Evidence Act (1 of 1872), Ss. 31 
and 101-104 — Admission and shifting 


Di- 


of burden of proof. 


It is true that evidentiary admissions 
are not conclusive proof of the facts ad- 
mitted and may be explained or shown 
to be wrong; but they do raise an estop- 


‘pel and shift the burden of proof on te 


the person’ making them or his represenr- 
tative-in-interest, Uniess shown or ex- 
plained to be wrong they. are an effi- 
cacious proof of the facts admitted. 
(Para 23) 
(3rd Edn.), Evi- 


104, N, 4. 


(C) Constitution of India, Art. 133 — 
Appeal on certificate — Plea raising not 
a pure question of law — Plea neither 
even faintly adumbrated in written, 
statement nor agitated at any stage be- 
below — Such new plea, 
held could not be’ entertained. 

(Paras 31, 32, 33) 

Anno: AIR .Commn. Constn. of India 
(2nd Edn.), Art. 133, N. 23. ` - 

Cases Referred: Chronological Paras 
AIR 1940 PC 7:1940 All LJ 533 30 

Mr, J. P, Goyol, Dr. Dwivedi and 

Mr, S. M. Jain, 


*(First Appeal No. 82 of 1962, 
1962 (All) ). 
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lant; M/s. R. K. Garg, M, C. Dwivedi, 
V. J. Francis, Madan Mohan and D, K. 
Garg, Advocates, for Respondents. 
SARKARIA, J.:-- The _ plaintiffs-res- 
pondents 1 to 3 instituted a suit in the 
Court of District Judge, Jhansi, under 
Section 92 of the Code of Civil Proce- 
dure, against Avadh Kishore Dass, de- 
fendant-appellant herein, inter alia, on 
the ground that there was a pub- 
lic religious endowment of consi- 
derable area of land in Village Baha- 


walpura, District Jalaun (U. P.) in 
‘favour of the Temple of Shri Thakur. 
Ram Jankiji Maharaj also known as 


Shri Thakurji Maharaj. 

2. The founder of the endowment or 
trust was one Swami Sewa Das, who 
was a hermit of a very high order ‘be- 
longing to Rihang Vaishnava Sampra- 
day. Hehada largenumber of followers. 
His hermitage was in village Bahawal- 
pura, Pargana Konch. District Jalaun. 
Sometime in the 14th century King 
Mohamad Shah was passing by that 
way, He was impressed by‘the learning 
of Swami Sewa Das as wellas his auste- 
rity and personality. The King made a 
gift of 836 bighas of land as padaragh 
in the aforesaid village in favour of 
Swami Sewa Das, in trust for the speci- 
fic purpose of constructing and main- 
taining the Temple of Shri Thakurji 
Maharaj and for due celebrations or 
Raj Bhog, Puja, Arti, Utsav ete, of the 
said Thakurji Maharaj. Swami Sewa Das 
accordingly installed an idol of Shri 
Thakurji Maharaj after constructing a 
Temple there, He spent the income of 
the endowed property for religious pur- 
poses such as sewa~-puja of the idol and 
for maintenance of Sadhus of Nihang 
Vaishanaua Vairagi of Rama Nandi Sam- 
pradaya. He was the first Mahant of 
the Math thus established. 


3. In 1526 A. D., Prince Mulla Hafis 
met the then Mahant Shri Mahesh Das. 
The Prince examined the sanad granted 
by the King and reaffirmed the grant. 
Thereafter, the territory came under 
various Rulers. from time to time, who 
also granted fresh samads to the then 
Mahant of the Math. 


4. In 1751, the village came within 
the dominion of the Gwalior Raj, which 
granted another Sanad in favour of 
the then Mahant Rattan Das in the year 
1785. 

5. In 1843, the village came under 
the control of the British Government, 
who resumed the Muafj of half of the 
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village and fixed a sum of Rs, 225/~ as 
the land revenue thereof, while the re- 
maining half of the endowed property 
was continued as Muafi. 

6. In the year 1845 at the time of 
the revenue settlement when Bhagwan 
Das was the Mahant of the Math, the 
land revenue was assessed in respect of 
the entire endowed estate of the Temple 
at 50 per cent, while the remaining | 50 
per cent was declared as Muafi.. 

7. Bhagwan Das died in 1855. There- 
upon, a dispute arose with regard 
fo the succession. to the office of the 
Mahant. One Kamala Das set up a 
rival claim that he wes entitled to be- 
come Mahant in preference to Sunder 
Das. All the documents and Sanads 


„granted from time to time were filed in 


those proceedings by Mahant Sunder - 
Das in the court of the Deputy Commis- 
sioner, Jhansi, But, thereafter, the War 
of Independence, also known as “Mutiny 
of 1857” supervened, During that war, 
the entire record was burnt and des- 
troyed. However, after the war, the 
British Government duly recognised the 
endowment and in the settlement of 
1869, declared the land of half of vil- 
lage Bahawalpura as Khalsa and the 
rest as Muafi. A condition was attached 
that the Muafi would continue so long 
as the Temple continued to be there 
and maintained. The same entry was 
renewed in the settlement of 1888. 


. T-A. The Mahant of the Math, accord- 
ing to the custom and usage of the 
Sampradaya, had to remain a Bramh- 
chari and lead a life of celibacy and 
austerity, According to the usage of the 
Math, when a Mahant dies, the succeed- 
ing Mahant is selected from the Chelas 
of the deceased Mahant, The senior 
Chela of the deceased Mahant, having 
the requisite qualifications, gets priority 
in the selection of the Mahant in a 
ceremony called ‘Bhandara’ by Mandle-~ 
shwaras. If the deceased Mahant is not 
survived by any Chela, the Mandlesh- 
wara of Konch, Konavar, Kalpi and 
Rath, gather and elect a person having 
the aforesaid qualifications to be the 
Mahant of the Math, Such. elected 
Mahant is installed on the Gaddi by 
Rao Sahab Gopalpura in the. presence of 
Mandleshwaras and Vairagis of the said 
four Maths by putting a Kanthi round 
his neck. If the Rao Sahab is not avai- 
lable for performing this ritual, the 
Kanthi is put by the Mandleshwaras on 
the elected Mahant. The Math is a 
Panchaiti Math. 


cee 
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8. Raghubir Das was the last Mehant 
of this Math. He died on January 23, 
1955, leaving behind three Chelas, 
namely, Avadh Kishore Das, Ram Sewak 
Das and Keshav Das, Ordinarily Avadh 
Kishore Das, defendant, used to live 
with Mahant Raghubir Das and help 
him in managing the affairs of the Math. 


9. On July 3, 1950, it is alleged, the 
defendant managed to get a registered 
will executed by Mahant Raghubir Das, 
whereby the latter nominated the for- 
mer as his successor and next Mahant 
of the Math. Thereafter, on Marck 27, 
1954, Mahant Raghubir Das executed a 
Gift Deed in favour of the defendant 
in respect of 2/8rd share of the endow- 
ed land, but the same, according to the 
plaintiffs, was not given effect to, 

10. On the death of Mahant Raghubir 
Das, the defendant proclaimed himself 
to be the Mahant on the strength of 
the aforesaid Will and entered into pos- 
session and enjoyment of the entire 
trust properties, including the 2/3rd pro- 
perty obtained by him under the afore- 
said Gift Deed, as Mahant. The plain- 
tiff further pleaded that the defendant 
was never installed as a Mahant in ac- 
cordance with the custom and usage of 
the Math, nor had he been recognised 
as the Mahant of the Math by the bro- 
therhood and the Chelas of the 
deceased. The position of the defen- 
dant, according to the plaintiff, is only 
that of a Trustee de son tort. It was 
further pleaded that. he was setting up 
a title adverse to the Math and the 
Temple and had got his name recorded 
as Bhumidhar in respect of the land be- 
longing to the Temple. It was iur- 
ther alleged that on February 4, 1957, 
the defendant had married the daughter 
of one Rameshwar Dayal and had as 
such, become a Patit. He had discon- 
tinued the performance of Sandhya, 
Arti and worship and forced the Sadhus 
to vacate the Temple. Some allegations 
of mal-administration extravagance and 
immoral conduct were, also, levelled 
against the defendant. í 

11. On the preceding facts, the plain- 
tiffs claimed these reliefs: 

(a) The defendant be removed from- 
the Mahantship of the endowed pro- 
perty. 

(b) A new Mahant and Trustee be 
appointed in accordance with the custom 
and usage of the Math. 

(c) The defendant be directed to deli- 
ver possession of the endowed property 
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to a person entitled to its possession and 
management, 

(d) The defendant be directec to ren- 
der true accounts. 

(e) A scheme for: proper administra- 
tion of the endowed property conform- 
ing to the custom and usage / of the 
Math, be settled. 


12. The suit was contested by the 
defendant, who, in his written statement, 
alleged that the tryst was not a religi- 
ous or charitable trust for the public 
so as to attract Section 92 of the Code 
of Civil Procedure, He traversed the al- 
legations in the plaint and stated that 
Emperor Mohammad Shah had gifted 
836 bighas of land to Swami S2wa Das 
for the construction of a house and a 
private temple which was eventually 
constructed by the latter. The property 
was personal and secular property of 
Swami Sewa Das and it had descended 
from Mahant to Chela one after ano- 


ther til] it came in the possession of _- 


late Mahant Raghubir Das. The defen- 
dant denied the charges of mismanage- 
ment and suspension of sewa puja, He 
further stated that the Temple was not 
a public one and the members of the 
public had no right to interefere in its 
management, nor did they have any 
right of worship in the Tempie. The 
defendant further admitted that he had 
married, because the late Mahant had 
advised him to remain celibate till such 
time aS he could afford to do so. The 
defendant contended that the marriage 
did not’ disqualify him. The defendant 
further .claimed that the properties of 
the Temple were private and he was an 
absolute owner thereof. 


13. Issues were framed and evidence 
were led by the parties. The District 
Judge recorded those’ findings: 

(a) The trust of the idol of Sari Ram 
Jankiji Maharaj is a public trust so as , 
to attract the operation of Section 92. 
of the Code of Civil Procedure, It, 
however, further held that it is not 
open to the Court to declare what pro- 
perties are trust properties, and this 
matter can be decided in execution pro- 
ceedings, : 

(b) The plaintiffs have sufficient inter- 
est in the suit, and as such, have the 
locus standi to maintain the suit. 

(c) The defendant is liable to be re- 
moved from the office of the Mahant. 

(d) The defendant is-liable ta render 
accounts for three years preceding the 
suit. ee 
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(e) The plaintiffs are entitled to get 
the relief of removal of the defendant 
from the office of Mahant and for ap- 
pointment of a new Mahant in his place 
in accordance with the custom of the 
Math. 


(f) The plaintiffs are entitled to get a 


direction requiring the defendant . to 
deliver possession of the Trust | pro- 
perty to the person duly appointed as 


Mahant. 

(g) The plaintiffs are ‘entitled to the 
relief of settlement of a scheme for. ad- 
-ministration of the trust. _ 

l4. Against the decree of the District 
Court, the defendant carried a first ap- 
peal to the High Court. The High Court 
upheld the findings of the Trial: Court 
and. dismissed the appeal, It further 
directed that a new Mahant should be 
elected within four months from the 
date of its decree, by the Mandle- 
shwaras in accordance with the custom 
and usage of the Institution; and the 
Mahant so elected would be entitled to 
obtain possession of the Trust property 
trom the defendant, The High Court, 
however, partly allowed the appeal and 
' dismissed the suit with regard to the 
relief for rendition of accounts. 

-15. Hence, this . appeal on certificate 
granted by the High Court. 

16. The controversy before us has 
narrowed down into the issue, whether 
the entire estate of village Bahawalpura 
is the property of a public _ religious 
Trust or endowment dedicated to the 
Temple Ido] of Shri Thakurji Maharaj? 
Or is it secular and absolute property 
of the appellant? 


17. Mr. Goyal, appearing for the ap- 
pellant, contended that the property in 
dispute had been gifted to Mahant 
Sewa Das King Mohammad Saha, 
personally, in private trust and- not as 
a public dedication to a Temple or an 


Idol. Since the denor was a Muslim 
vin the very nature of things, he could 
not have created this endowment ‘in 


favour of an Idol or a Hindu Temple 
to be installed or constructed there, In 
any case, it was not an absolute dedica- 
tion, nor one of a public nature, It 
was secular’ property charged with the 
expenses of Sewa-Puja. for the pri- 
vate Temple of Mahant Sewa Das, The 
mere fact that the property descended 
from Mahant Sewa Das, not in the line 
of natural heirs, but from Guru to 
Chela, does not show that it was the 
property of the Thakur or the Temple 
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and not their: personal property. Stress 
has been placed on the fact that in the 
Revenue Records (Khewat) brought on 
the file, the land was entered as the 
ownership of the Mahant. 


18. The contention’ must be depelied: 
It is. true that the original Sanads and 
documents, whereby the grants were 
made or recognised from time io time 
by the various ‘Rulers, are not forth- 
coming. It is not seriously disputed 
that the same had been’ destroyed by 
fire during the ‘Mutiny’ of 1875. But, 


‘there is ample evidence of the authen- 


tic settlement records prepared during 
the British regime from 1864 onwards 
which show thatit wasa condition, of the 
grant that the Maufi in. respect of haif 
of the land in this village will continue 
only so long as the Temple of Thakurji 
was maintained. This condition. attach- 


‘ed to the Maufi is to be found in the 


-village 


settlement records ` of 1864, 1869 and 


1888, 

19. Ex. A. 9 is an extract from the 
Wajibularz, which was prepared at the 
time of the settlement of 1864, The 
custom and usage of the Institution 
governing appointment ‘and succession 
to the office of Mahant has been vivid- 
ly set ‘out therein. A gist of the same 
has been indicated in an earlier part 
of this judgment and need not he 
reiterated. 


20. The District Judge has EET 
in his judgment that para 20 of Short- 
Wajibularz (Ex. A-19) relating to this 
village: from the settlement of 1864 
A.D. states that this entire estate of 
Bahawalpura has no other co- 
sharer except one,-the Temple and the 
Mahant, - It is further recorded there- 
in that according to the custom or us~ 
age, the Mahant is not competent to 
transfer any part of the land im this 
village because he is not the real ow- 
ner, and the real owr.ership ' vests in 
the ‘Trust of which he is ‘the Mahant. 
The “exact words of the Wajibularz 
have been extracted in the judgment 
of the District Judge. Rendered into 
English, they read like’ this: 

“The Mahant is not’ ‘entitled to alie- 
nate any part of the property without 
legal necessity ..........- The Mahant is 
only an ostensible owner. The real 
ownership of this property vests in the 
Asthan (Trust) of which he is the’ 
Mahant.” : . 
This document, however, has not been 
produced before us; but there is no 
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reason to doubt the correctness of the 
passage extracted from it in the judg- 
ment of the District Judge. Wajibularz 
is village administration paper prepared 
with due care and after due enquiry 
by a public servant in the discharge of 
his official duties, It is a part of the 
settlement record and a statutory pre- 


sumption of correctness attatches to it. | 


Properly construed, this Wajibularz 
shows that the entire revenue estate of 
village Bahawalpura vests in the Tem- 
ple or the Math as a juristic person. 


21, We need not reproduce and re- 
examine the various’ extracts produced 
from the settlement records pertaining 
to this village, because -no less a per- 
son than Mahant Raghubir Das deceas- 
ed, himself, had openly declared and 
admitted that the entire landed estate 
in this village was a religious endow- 


ment dedicated absolutely to Thakurji. . 


The first of these admissions is to be 
found in Ex, 16, which was a statement 
made ky Mahant Raghubir Das on July 
11, 1949, wherein he stated- that the 
land revenue paid by ‘Thakurji for 
Bahawalpura for half of its land was 
Rs. 500/- and the remaining half was 
revenue frae: 


` 22. The second, but clear-cut admis- 


sion is to be found in the - registered 
will, dated July 3, 1950, made by 
Mahant Raghubir Das, whereby he 


nominated the defendant as his succes- 
sor Mahant. Therein, he has stated: "I 
am the Mahant of the Temple of Shri 
Ram Janki Thakurji Maharaj, situate 
in village Bahawalpura, Pargana Konch. 
All property movable’ and immovable, 
which stands either in my name or in 
the name of Thakurji, is owned by 
Thakurji Maharaj. I am only its cus- 
todian and I have no right to alienate 
the same.” 


23. Further, what is more important, 
in cross-examination, the defendant was 
confronted with this declaration in the 


will, He unreservedly admitted that 
what was stated in the will, was cor- 
rect, It is true that evidentiary admis- 


sions are not conclusive proof of the 
facts admitted and may be explained 
or shown to be wrong, but they. do 
raise an estoppel and shift the burden 
of proof on to the person making them 
or his representative-in-interest, Unless 
shown or explained to be wrong, they 
are an efficacious proof of the facts 
admitted. “Here, the defendant, far 
from explaining the admission or decla- 
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ration made by the. deceased Mahant, 
under whom he (defendant) claims, has 
affirmed it, that the entire property in- 
suit is the absolute property of the 
God, Thakurji as a juristic person.. It 
is, . therefore, too late in the day 
the defendant to wriggle out of 
same. It cannot be said that the de- 
fendant had inadvertently affirmed. the 
correctness of the admission/declaration 
made in the aforesaid will by the 
deceased Mahant, It was a conscious 
admission, The defendant himself re- 
peatedly admitted this position with re- 
gard to the ownership of the land be- 
ing. exclusively of the idol, Thakurji 
Maharaj, _ in the applications filed 
for receiving annuity under the provi- 
sions of the U.P. Zamindari, Abolition 
and Land Reforms Act, 1952, which was 
granted to the idol, in respect of the 
Trust property. i 


24. Ex. 13 is a.copy of an applica- 
tion, dated July 25, 1956, filed by 
the appellant on behalf of Shri. Ram 
Jankiji Maharaj, installed in the Tem- 
ple of village, Bahawalpura. In this ap- 
plication, he represented himself that 
this property of. the Temple was. under 
the management of the applicant as 
a Mahant.. This application . was.. filed 
by the appellant before the Compensa-- 
tion Officer, Tehsil Konch, for grant of 
the compensation in the shape of an- 
nuity, in respect of the property of the 
The idol of Shri Ram Janki 
installed in the Temple at village Baha- 
walpura ‘is mentioned as the appli-. 
cant. This application bears the veri- 
fication and signature’ of the Appellant, 
himself, $ 


25. Ex, 12 is another application of 
a similar nature made by the appellant 
before the Compensation Officer, on 
July 18, ee for receiving the annuity. 

26. Ex.. is. an affidavit, dated 
October 14, tbe .filed by the appellant 
before the Rehabilitation Grant Officer, 
Konch. In this affidavit, the appellant 
that the income of 
the Maufi property of the Temple had 
been expended and shall, im future, be 
expended towards Bhog, Puja and func- 
tions held on the occasion of festivals 
and, also, towards the repairs of the 
Temple. 

27. Ex 15 is a copy of .the order, 
dated August 16, 1955, passed by the 
Compensation Officer. In this order it 
is stated that the Zamindari property 
was in the’ name of Shri Ram Jankiji 
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Maharaj installed in the temple of vil- 
lage Bahawalpura and the Manager re- 
‘corded in the Khewat was Avadh Ki- 
shore’ Das (defendant-appellant), Chela 
of Mahant Reghubir Das, The deity, 
Shri Ram Jankiji is recorded as inter- 
mediary in the Khewat of 1849 Fasli. 
The Compensation Officer ordered that 
an amnuity of Rs. 596/6/ be paid to the 
appellant as Mamager -of the aforesaid 
idol. . l m 


` 28. Then, there is. another document 
(Ex. 14). It is an agreement, dated 
August 16, 1955, between the Govern- 
ment of Uttar Pradesh and Shri Ram 
Jankiji Maharaj Wakf Trust. This 
agreement was signed by the appellant 
himself, on behalf of the aforesaid 
Wakf Trust. By this document, the 
appellant had made a representation to 
the State Government that the Trust 
was in urgent need of funds for carry- 
ing out the performances of the Waki 
Trust or endowment. He further re- 
quested that pending determination of 
compensation and annuity, an amount 
of Rs. 596/6 be advanced to the grantee 
on the terms and conditions mentioned 
in the agreement. The State Govern- 
ment had agreed to advance this loan 
on the terms contained in the agree- 
ment. 


29. In the face of this evidence, re- 
inforced by the oral evidence on the 
record, the learned Judges-of the High 
Court concluded that the Math and the 
. Temple in this case are a public reli- 
gious Trust and not the personal pro- 
perty of the defendant. We do not find 
any reason to take a different view, 


“> 30. Mr. Goyal cited certain observations 


of the Judicial Committee in Babu 
Bhagwan Din v. Gir Har  Saroop, 
AIR 1940 PC 7. In support of 


his contention that the mere fact that 
the property descended from Guru to 
Chela and that there was a grant from 
the Rulers from time to time for the 
Temple, is not sufficient to show that 
it was a public endowment. This is 
stated only to be rejected. The facts 
of that case were entirely different. 
The points of distinction have been ful- 
ly brought out by the High Court and 
we do not intend to burden this judg- 
ment by a repetition of the same. 


31. In the alternative, Mr. Goyal 
tried to advance a new plea which was 
never taken by the defendant in his 
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pleadings or at the time of arguments 
in the Courts below. The argument is 
that if it was assumed that Mahant 
Raghubir Das had no right to gift the 
property to the appellant, the latter 
would be treated a trespasser over the 
same, and since mo suit for his eject- 
ment was filed under’ Section 209 of 
the U. P, Zamindari Abolition and Land 
Reforms Act, within three years of his 
ceming into possession in 1954, he be- 
came a sirdar under Section 210 of 
that Act, Thereafter, . Raghubir Das 
acquired Bhumidhari rights in the suit 
land, under Section 18 of that Act in 
his own right and there is nothing to 
show that the Temple or the idol got 
such rights, The point sought to be 
made out is that Bhumidhari rights ac- 
quired by the defendant were new 
statutory rights and the old proprietary 


rights had extinguished and „become 
vested in the state free from all. en- 
cumbramces under Section 6- of the 


said Act, with effect from the date of 
vesting (ie. July 1, 1952). 


32. An application, dated March 14, 
1969, (C. M. P. No. 1437 of. 1969) has 
also been made in this Court by the 
appellant for taking additional grounds, 
This application has been stoutly op- 
posed by Shri R. K. Garg, counsel for 
the respomdent. It is submitted that 
this is not a pure question of law, but 
one depending on evidence. No extract 
from the revenue records to show that 
Bhumidhari rights were granted not to 
the idol or the Temple as a juristic 
person, but to the appellant personally. 


33. It appears to us that this plea 
cannot be entertained at this belated 
stage. It is not even faintly adumbrated 
in the written statement of the defen- 
dant, nor was it agitated at any stage 
before the Courts below, It is not a pure 
question of law. We,.therefore, decline 
to go into it., g 

34. For all the foregoing reasons, we 
affirm the decree of the High Court 
and dismiss this appeal. In the circum- 
stances of the case, we make no order 
as to costs. 


Appeal dismissed. 
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AIR 1979 SUPREME COURT 867 
- (From: Madras)". : 
Y. V. CHANDRACHUD, C. J. AND 
`. V. D. TULZAPURKAR, J. l 
M/s. Orient Distributors, Appellant v. 
Bank of India Ltd. and others, Respon- 
dents, ` 
Civil Appeal No. 1342 ‘of 
19-1-1979. 


Civil P. C.: (5 of 1908), s. 100 (as it 
stood before amendment of 1976) — 
Question of fact or of law — Question 
depending upon inference to be drawn 
from facts and surrounding circumstances 
~ Question is not purely factual but re- 
lating to propriety of legal conclusion 
that could be drawn on, basis of proved 
facts. Second Appeal No, 576 of 1966, 
D/- 10-9-1969 (Mad), Affirmed, (Para 4) 

Anno: AIR Comm. C.P.C, Gi "Edn.), 
S. 100 N. 28, 


Mr. K; S. ‘Ramamurthy, ‘sr. Advocate 
(Mr. M. S. K. Sastri and B.. Parthasarthi 
Advocates with him), for Appellant; Mr. 
S. T. Desai, Sr. Advocate (Mr. O. C. Ma- 
thur and D. N. Mishra, Advocates with 
him), for Respondents. 

TULZAPURKAR, J.:— This appeal by 
special leave directed against the judg- 
ment and order dated September 10, 1968 
of the Madras High Court in Second Ap- 


.1969, D/- 


peal No. 576 of 1966, raised a short ques- - 


tion as to whether the appellants are 
entitled to insis; upon the use of the dis- 
puted passage in the building (bearing 
No. 26, Errabalu Chetty Street) opening 
into Erabalu Chetty Street: as an inte- 
gral. part of their lease in respect of the 
first floor portion of the building. ' 

2. The aforesaid question arises in 
_ these circumstances, The’ entire premises 
(lecots Buildings) situate at 26, Erra- 
. balu Chetty Street — an important com- 
mercial thoroughfare and main bazar for 
hardware and machinery in Madras — 
originally belonged to the Chrome Lea- 
ther Company Pvt. Ltd. {the 2nd res- 
pondent), On June 26, 1961 the second 
respondent sold the front portion of the 
premises inclusive of its entire frontage 
on Errabalu Chetty Street to Bank ‘of 
India Ltd. (the ist respondent) ‘for a 
handsome price. The appellants a part- 
nership firm carrying on business in 
various types of electrica] machinery, 
have since April 1, 1959, rented a go- 


*(Second Appeal No. 576 of 1966, D/- 
10-9-1969 (Mad).) 
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down on the ground floor and a portion 


of the premises on the first 
floor . of the building . on the . 
back side from the second res- 


pondent. The access to the godown was 
always from Vanniar Street, a side lane 
and from.the godown the appellants 
could come up to the. staircase leading 
to their first floor premises. It, however, 
appears that by ‘way of -direct azcess ta 
their tenement on the first floor the ap- 
pellants were using a walled passage 
(10- ft. x65 ft.) on the ground floor open- 
ing into Errabalu Chetty Street (herein- 
after referred to as ‘the disputed pas-. 
Sage’). Admittedly, this disputed passage 
formed part of that front portion of the 
building which was purchased by the 
first respondent from the second respon- 
dent and the sale deed in favour of the 
first respondent not only did not make 


reservation of any kind in respect of the 


said passage but expressly permitted the 
first respondent to raise structures in 
the portion of the property conveyed 
without let or hindrance by the second 
respondent. The first respondent decided 
to demolish the portion of the building 
purchased by them and construct a 
new one at an estimated cost of over 25 
lakhs of rupees this proposal involved 
the demolition and closure of the main 
entrance of the premises from Errabalu 
Chetty Street which gave access to the 
other tenants io their 
respective tenements .on the rear side. 
The appellants objected to the closure 
of the main entrance and filed a suit for 
permanent . injunction restraining the 
respondents from raising’ any wal] or 
putting up other construction or causing 
any obstruction to their use and enjoy- 
ment of-the disputed passage giving ac- 
cess to their tenement on the first floor. 
This relief of injunction was sought on 


two grounds: (a) that the use of the main 


entrance abutting Errabalu Chetty Street 
and the disputed passage giving access 
to their ‘enement on the first floor form- 
ed part of their demise and also consti- 


tuted an _ essential element of 
contract of tenancy and (b) . that 
the use and enjoyment of this pas- 


sage was an amenity under the Madras 
Buildings (Lease and Rent Control) Act, 
1960 enforceable against the seccnd res- 
pondent or their successors in interest. 
The suit was resisted by the respondents 
on the ground that the main gate and 
the disputed passage did not form part 
of the demise, that the appellants had 
no right to insist upon the retention 
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the original 
into Errabalu 
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passage opening 
Chetty Street and 
that they could only insist upon 
having an alternative access and the 
second respondent had since after the 
filing of the suit provided such alterna- 
tive access from Vannier Street to all 
their tenants including the appellants. 
The claim that the disputed passage was 
an amenity under the Madras Buildings 
(Lease & Rent Control) Act, 1960 was 
denied. The trial court dismissed the 
suit. It held that the disputed passage 
was not the only means of access lead- 
ing to the appellant's tenement on the 
first floor, and that it was neither a 
part of the demise nor constituted an 
essential element of the contract of ten- 
ancy. It found on evidence that be- 
sides the disputed passage the appel- 
jants were using the entrance from 
VYanniar ` Street through their godown 
and further that during the pendency 
of the suit yet another passage had 
been provided for by the second respon- 
dents to all their tenants including the 
appellants. The claim to the disputed 
passage as an amenity under the Madras 
Buildings (Lease and Rent Control) Act 
was negatived, Against the dismissal of 
their suit the appellants preferred an 
appeal and the learned Additional Judge 
who heard the same decreed the appel- 
lants’ suit after coming to the conclu- 
sion that the main gate and the disput- 
ed passage formed part of the demise 
and also constituted an essential ele- 
ment of the contract of tenancy, ‘In 
the second appeal that was preferred by 
the Bank of India Ltd. the High Court 
reversed the finding of the lower Ap- 
pellate court and restored the decree 
of the trial court. In other words, the 
appellants’ suit was dismissed. 


of 
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3. Counsel for the appellants strenu- 
ously urged before us that the High 
Court in second appeal ought not to 
have interfered with a finding of fact 
that had been recorded by the lower 
Appellate court on appreciation of evi- 
dence. He pointed out that after all 
the piea of the appellants was that the 
disputed passage formed part of the de- 
mise or tenancy obtained by them from 
the second respondents in respect of 
the tenement on the first floor of the 
building and on the material on record 
the first Appellate court which was the 
final court on facts had come to the 
conclusion that the- disputed passage 
was the subject matter of the appel- 
lants’ tenancy, a finding which should 
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have been accepted as correct. Alterna- 
tively he urged that the High Ẹourt 
should have held that the user of the 
disputed passage was by way of an 
easement (of right of way) granted by 
the sécond respondents to all their ten- 
ants including the appellants and as 
such was enforceable against their suc- 
cessors interest by an injunction, It 
ls not possible to accept either of his 
contentions for the reasons which we 
shall presently indicate. 


4. It is true that on the plea raised 
by the appellants a qtestion did arise 
as to whether the use of the main gate 
abutting Errabalu Chetty Street and the 
disputed passage giving access to the 
appellants’ tenement on the first floor 
formed part of the demise granted by 
the second respondent to them at atime 
of the creation of tenancy in 1959? But, 
admittedly, the tenancy had been creat- 
ed orally and there being no document 
pertaining thereto the question depend- 
ed upon the inference to be drawn 
from the facts and surrounding circum- 
stances obtaining at that time, In our 
view, therefore, the High Court was 
right in taking the view that the ques- 
tion was not purely a factual one but 
one relating tothe propriety ofthe legal 
conclusion that could be drawn on the 
basis of proved facts. The lower Ap- 
pellate court principally relied . upon 
two facts which emerged from the docu- 
mentary evidence on record consisting 
of the correspondence between the par- 
ties and business advertisements given 
by the appellants; (1) in the correspon- 
dence as well as in the advertisements 
given by them the appellants had been 
uniformly giving their address as 26, 
Errabalu Chetty Street and they had 
also put their signboard on the Erra- 
balu Chetty Street frontage and (2) at 
the commencement of their tenancy 
the disputed passage was the only pas- 
sage in use giving access to their tene- 
ment on the first floor. From these 
facts the lower Appellate court drew 
the inference that the disputed passage 
will have to be regarded as a part of 
the appellant’s tenancy. The High Court, 
in our view, has rightly come to the 
conclusion that from these proved facts 
the inference drawn by the lower Ap- 
pellate court could not legally arise. If 
the entire building bore the number 26, 
Errabalu Chetty Street in the corpora- 
tion record then it is obvious that all 
the tenants occupying different portions 
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of the building including the appellants 
would be giving the same address, 
namely, 26, Errabalu Chetty Street in 
their correspondence or advertisements 
and therefore, mentioning of this ad- 
dress by the appellants in their corres- 
pondence and advertisements or their 
having hung a signboard on the Erra- 
. balu Chetty Street frontage would not 
support an inference that the passage 
was part of their tenancy; similarly 
since the passage was, as a matter of 
fact, being used in common by the 
then owner (2nd respondent) as also by 
several tenants in order to reach their 


respective portions it would not ` be 
correct to infer that the passage 
formed the subjec-matter- of the 
tenancy of any  paricular tenant 
or of each one of. the tenants. 
In this view of the matter the 
High Court, in our view,.. was right 


in observing that the effect of the 
aforesaid facts. was only this that the 
appellants were entitled to have access 
to their tenement through the disputed 
passage, not as a part of or constitut- 
ing the subject-matter of the demise 
but because the tenement must have an 
access, We agree with the High Court 
‘that the finding of the lower Appellate 
‘court on the basis of which it granted 
‘welief of injunction to the apparang 
could not be sustained, 


5. After negativing 
case that the disputed passage formed 
the subject-macter of the appellants’ 
demise, as also the case that it was an 
essential element in the contract of ten- 
ancy, the High Court went on to zon- 
sider whether the appellants would be 
entitled to the use of the disputed pass- 
age as an easement of necessity,: for, 
admittedly, real property had been 
severed by the grant of a portion of it 
by the second’ respondent to the first 
respondent. In this behalf two facts 
appear clear from the sale deed 


in favour of the first respondent; in- 


the first place it did not make any re- 
servation in respect of the ` passage 
in favour of the second respondent (the 
lessor of the appellants), and secondly, 
it expressly permitted the first respon- 
dent to raise structures in the property 
conveyed without let or hindrdnce by 
the second respondent, In such a case 
it is obvious that ‘if there be no other 
access whatsoever to the portion of the 
building detained by the second res- 
pondent, the second respondent would 
be entitled to an access to the retained 
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portion through. the disputed passage as 


an easement of necessity but on admit- 
ted facts the second respondent had 
provided to their tenants alternative 
access to their respective tenements 
through Vanniar Street. In view of this, 
the High Court rightly concluded that 
there was no question of the appellants 
having the use of the disputed passage 
as easement of necessity. The aspect 
that the alternative access is not as 
convenient or advantageous as the en- 
trance from the Errabalu Chetty Street 
would be irrelevant. 


6. As regards counsels contention 
that the user of the ‘disputed. passage 
should be regarded as by way an ease- 
ment of a right of way granted to the 
appellants and other tenants by the 
second ‘respondent, it must be stated 
that no such plea or case was made out 
by ‘the appellants in any of the courts 
below. However, there is no material 
on record fron. which ‘such a grant of 
easement ‘to ali the tenants could be 
inferred. On the contrary from the 
fact that the disputed passage in ques- 
‘tion ‘was: being used. in common ‘by 
the previous owner (second respondent) 
as also by all the tenants of the build- 
ing clearly suggests . that what was 
granted by the second respondent to 
the appellants and all other tenants was 
a- bare. licence to use the passage with 
a view to have access to their respec- 
tive tenements, without- any interest be- 
ing created in their favour over such 
common .passage. The contention raised 
is, therefore, devoid of any substance. 

%. The appeal is accordingly dismiss- 
ed with costs, 

Appeal dismissed. 
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(From: (1966).8 Law Rep. 426 (Mys)) 
l P. N. BHAGWATI AND 
7 A. D. KOSHAL, JJ. 
. Krishna Yachendra Bahadurvaru, Ap- 
pellant v. The Special Land Acquisi- 
tion Officer, City Improvement Trust 
Board, Bangelgre and others, Respon- 
dents. 

Civil Appeals Nos. 
D/- 16-1-1979. 

Land Acquisition Act (1 of 1894), Sec- 
tion 23 — Determination market value. 
(1966) 8 Law Rep 426 (Mys), Reversed. 


CW/DW/A653/79/RSK B 


468-469 of 1969, 


870 S.C. [Prs, 1-3] Krishna Yachendra v. Improvement Trust Bangalore 


The estimation of market value in 
many cases must depend largely on 
evaluation of many imponderables and 
hence it must necessarily be to some 
extent a matter of conjecture or guess. 

i (Para - 3) 


Held if the market value of the same 
quality of land in the same area was 
Rs. 6/- per sq. yard on 18th April, 1946 
and Rs. 12/- per sq. yard on 2nd April, 
1956, it would be reasonable to take 
the market value on 30th October, 1951 
and 28th January, 1954 at Rs, 9/- per 
sq. yard, being the mean between Ru- 
pees 6/- and Rs. 12/- per sq. yard. 
(1966) 8 Law Rep 426 (Mys), Reversed. 

(Para 3) 

Anno: AIR- Manual, (3rd Edn.), Lan 
Acquisition Act, S, 23, N. 7, i 

Mr. P. Ram Reddy, Sr. Advocate 
(Mr. A, V. Nair, Advocate with him), 
for Appellant, : 


BHAGWATI, J.:— This appeal arises 
out of proceedings for determination of 
compensation in respect of acquisition 
of certain areas of land in survey Num- 
bers 6, 9, .10 and: 11 under two differ- 
ent notifications issued under Section 
4 followed by notifications under Sec- 
tion 6 of the Land Acquisition Act, 
1894. The first notification under Sec- 
tion 4 was issued on 30th October, 1951 
in respect of an area of approximately 
4 acres of land, while the second noti- 
fication .under Section 4 was issued. on 
28th January, 1954 in respect of an- 
other area of approximately 4 acres, 
both the areas being out of the ;same 
block of land comprising Survey Num- 
bers 6, 9, 10 and 11, The Land Acquisi- 
tion Officer awarded Re. i/- per sq. 
yard for good land and 25 paise per sq. 
yard for bad land as and by way of 
compensation for the acquisition under 
both the notifications. The appellants 
who are admittedly the owner of both 
the areas acquired under the two noti- 
fications carried the matter by way of 
reference to the District Court under 
Section 18 amd. the District Court in- 
creased the amount of compensation : to 
Rs, 3.75 per sq. yard’ for good land 
and Rs, 2/- per sq. yard’ for bad land. 
This enhancement did not satisfy the 
appellants and hemce they preferred a 
separate, appeal im respect. of each ac- 
quisition to the High Court, The High 
Court delivered a common judgment in 
both the appeals and confirmed the 
award of compensation made by >the 
District Court. The appellants there- 


_bers 6, 9,10 amd 11, The 


A.T. R. 


upon filed the present appeals after ob- 
taining special leave from this Court. 


2. Though several instances of sales 
have been relied upon by one party or 
the other in the appeals, it is not neces- 
sary to refer to them for ‘the purpose 
of deciding what compensation should 
be awarded to the appellants in respect 
of the present acquisitions made under 
the two notifications dated 30th Octo- 


ber, 1951 and: 28th January, 1954, be- 
cause we find that there were two 
other acquisitions, one earlier and the 


other later, in respect of land compris- 
edinthe same Survey Nos. 6,9,10 and 
11 and the awards of compensation in 
respect of these acquisitions have be- 
come final and they afford the clearest 
evidence for determining the compensa- 
tion awardable to the appellants in res- 
pect of the present two acquisitions. 
On 18th April, 1946 a notification was 
issued under Section 4 for acquisition 
of an area of about 7 acres’ out of 
the same block of land comprising Sur- 
vey Nos. 6, 9, 10 and 11 and this was 
followed by a notification under Sec- 
tion 6 and proceedings for determina- 
tion of compensation in respect of this 
acquisition were carried right up to this 
Court and by a judgment dated 3rd 
May, 1968 this Court’ confirmed the 
award of compensation at the rate of 
Rs, 6/- per sq. yard, There was, sub- 
sequent to the present two acquisitions, 
another’ acquisition made under a noti- 
fication dated 2nd April, 1956 issued 
under Section. 4 in respect of an area 
of 4 acres 3 gunthas out of the same 
block of land comprising Survey Num- 
appellants 
claimed compensation in respect of this 
acquisition at the rate of Rs. 40/- per 
sq. yard, but the District Court on a 
reference made an award dated 30th 


. September, 1969 granting compensation 


at the rate of Rs. 12/- per sq. ‘yard. 
The State Government preferred an 
appeal against the award made by the 


District Court, but the appeal was dis- 


missed and the award of the District 
Court became final, 


3. It will thus be seen that four dif- 
ferent acquisitions were made out of 
the same block of land- comprising Sur- 


-vey Nos. 6, 9, 10 and 11 and in respect 


of the first acquisition under notifica- 
tion dated 18th April 1946 the compen- 
sation was finally determined at Rs. 6/- 
per sq. yard while in respect of the 
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4th acquisition made under the notifi- 
cation dated 2nd April, 1956 compensa- 
tion was awarded at the rate of Rs. 12/- 
per Sq, yard and this award was allow- 
ed to become final. We are concerned 
with the 2nd and the 8rd acquisitions 
which were made under the respective 
notifications dated 30th October, 1951 
and 26th Jan. 1954. Both the District 
Court and the High Court proceeded 
on the basis that the rate of compensa- 
tion in respect of both these acquisi- 
tions would be the same, because there 
was hardly any difference in the mar- 
ket value of the land | comprised in 
Survey Nos. 6, 9, 10 and 11 between 
30th October, 1951 and 28th January, 
1854, It was also not disputed on be- 
half of the State Government—at least 
it so appears from the judgment of 
High Court — that the quality of the 
land acquired under the notifications 
dated 30th October, 1951 and 28th Janu- 
ary, 1954 was not different from that 
of the land acquired. under the noti- 
fications dated 18th April, 1946 and 2nd 
April, 1956. Now, if the market value 
of the same quality of land in the 
same area was Rs. 6/- per sq. yard on 
18th April, 1946 and Rs. 12/- per sq. 
yard on 2nd April, 1956, it would be 
reasonable to take the market value on 
30th October, 1951 and 28th January, 
1954 at Rs. 9/- per sq. yard, being the 
mean between Rs. 6/- and Rs- 12/- per 
sq. yard. We are conscious that this 
process of determination of market 
value adopted by us may savour of 
conjecture or guess, but the estimation 
of market value in many cases must 
depend largely on evaluation of mahy 
imponderables and hence it must neces~ 
Sarily be to some extent a matter of 
conjecture or guess, We do not, there- 
fore, think that we would be unjusti- 
fied in taking the market value of the 
land acquired under the notifications 
dated 30th October, 1951 and 28th Janu- 
ary, 1954 at Rs. 9/- per sq. yard. 


4. We accordingly allow the appeals 
and direct that compensation for the 
acquisition under the two notifications 
dated 30th October, 1951 and 28th 
January, 1954 shall be payable to the 
appellants at the rate of Rs, 9/- per sq. 
yard. The appellant will also be en- 
titled to solatium of 15 per cent on 
the enhanced compensation awarded to 
them as also interest at the rate cf 6 
percent per annum from the date of tak- 
ing possession till the date of payment. 
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‘Sessions Judge. 


{Prs, 1-2] -§.C. 871 


There will be no order as to costs of 
the present appeals, 
Appeals allowed. 
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AIR 1979 SUPREME COURT 871 
(From: Allahabad)" 


v. D: TULZAPURKAR AND 
O. CHINNAPPA REDDY, JJ. 


Ramesh, Appellant v. State of Uttar 
Pradesh, Respondent. 

Criminal Appeal No. 326 of 1977, D/- 
29-9-1978. l i ' 


Penal Code (45 of 1860), S. 302 — 
Death sentence —— Hired assassin com- 
mitting murder for no motive except 
to earn a reward — Discretion in 
awarding death sentence held properly 
exercised. Criminal Appeal No. 37 of 
1976 and Refd, No. 5 of 1975, D/- 9-10- 
1976 (All) Affirmed. (Criminal P.C, (2 of 
1974), S. 354 (3).) (Para 9) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 302, N. 1, AIR Comm. Cr, P.C. 
(7th Edn.), S, 354, N. 14. 


Mr, Badri Das Sharma, Advocate, 
Amicus Curiae, for Appellant; Mr. O. P. 
Rana Advocate, for Respondent. 


CHINNAPPA REDDY, J.: The ap- 
lant was convicted by the learned 
IInd Additional District and Sessions 
Judge Kanpur, of an offence under S. 302 
Indian Penal Code and sentenced to 
death. The conviction and sentence 
were confirmed by the High Court of 
Allahabad. Along with the appellant 
Ram Sanehi was tried for an offence 
under Section 302 read with 120B 
I. P. C., while Munshi Lal was tried for 
an offence under Section 302 read with 
Section 34 LP.C. Ram Sanehi was ac- 
quitted by the Trial Court while 
Munshi Lal was convicted under Sec- 
tion 302 read with Section 34 I. P. C. 
and sentenced to death by the learned 
The sentence of death 
passed on Munshi Lal was set aside by 
the High Court and the sentence of 
imprisonment for life was substituted 
in its place, Ramesh alone has appeal- 
ed to this Court by special Teave, 


2. The prosecution case was that 
there was enmity between Nand 
*(Criminal Appeal No, 37 of 1976 and 


Refd. No, 5 of 1975, D/- 9-10-1976 
(All). 
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Kishore, deceased and Ram Sanehi. Ram 
Senehi had been beaten earlier and it 


` Was suspected that the beating was at 


w 


the instance of Nand Kishore. Ram 
Sanehi according to the prosecution, 
hired Ramesh and Munshi Lal to mur- 
der Nand Kishore. Ramesh and -Munshi 
Lal, it may be mentioned here belong 
to a different village. On 23rd Febru- 
ary, 1973, at about 7.30 a.m. Jai Ram 
(P. W. 1) who is related to Nand 
Kishore as a distant nephew was going 
towards. the fields to the west of the 
village in order to ease himself, Ramesh 
and Munshi, the two accused were go- 
ing ahead of him. Nand Kishore was 
going ahead of the two accused. 
Gopal (P. W. 3) and Shankar Kori were 
going behind P. W, 1. When P. W. I 
reached the cluster of mango trees in 
the grove of Rama Kant he saw Mun- 
shi pointing Nand Kishore to Ramesh 
and Ramesh firing a shot from a pistol 
at Nand Kishore, Nand Kishore stum- 
bled and was about to fall 
Ramesh fired a second shot. P. W. 1 was 
not, however, sure whether the 2nd 
shot hit Nand Kishore. Nand Kishore, 
however, fell down. P.W. 1 then chased 
the’ accused. He was joined by Ram 
Gopal (P. W. 3), Shankar Kori, Faqir 
Singh (P. W. 2), Bhawani Singh and 
others, After the witnesses chased the 
accused for some distance they were 
joined in the chase by others — Patter 
(P.W. 4), Ram Nath, Lallu, Chotkao 
Kori, Ram Kumar, Ramesh was caught 
in the fields of Labhadwaj Singh while 
Munshi Lal went ahead. Munshi Lal was 
further chased and he was also caught 
in the field of Ram Shankar and brought 
to the place where Ramesh had been 
apprehended. A pistol and a belt contain- 
ing 15 cartridges were seized from 
Ramesh while 5 live cartridges were 
recovered. from Munshi Lal. At the 
time..of catching Ramesh and Munshi 
Lal both of them were’ given a sound 
beating. In fact the hands of Munshi Lal 
were cut. The two accused were taken 
to the place where Nand Kishore was 
lying. .Nand Kishore was dead by that 
time, P.W. 1 went to his house taking 
with him the pistol and the cartridges 
which had been seized, At his house he 
prepared a written report. He then pro- 
ceeded to the Police Station at Ghatem- 
pur one mile away and handed over the 
report, the pistol and the cartridges to 
the Sub-Inspecior incharge of the Police 
Station at 10.30 am. In the report it was 
mentioned that Ramesh fired two shots 
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when | 


ALR, 


at Nand Kishore at the instigation of 
Munshi Lal, It was also mentioned that 
the occurrence had been witnessed by 
P.W. 1, P.W. 3, P.W. 2, Bhawani Singh, 
Shankar Kori and others and that all 
of them had chased the assailant and 
caught them, The recovery of the pistol 
and cartridges from Ramesh and Munshi 
Lal was also mentioned in the report. 
After receiving the report P.W. 12, Sub- 
Inspector of Police went to the village, 
held the inquest and arranged to send 
the dead body for post-mortem exami- 
nation. He also sent the two accused td 
the hospital as he found’ that they had 
serious injuries on them, At the scene 
of occurrence he found a fired cartridge 
and a Lota, which he seized, He also 
seized bloodstained earth from the place 
where the deceased had fallen. After 
completing the investigation he filed a 
charge-sheet against Ram Sanehi, 
Ramesh and Munshi Lal. ; 


3. Im support of the prosecution case 
P.Ws. 1, 2 and 3 were examined ag 
direct ‘witnesses to the occurrence. 
P.W. 1 spoke to the case of the prosecu- 
tion substantially as set out in the pre- 
vious paragraph. P.W, 2 stated that he 
was returning home after easing him- - 
self, When he was near the westerti 
ridge of the fleld of Shree Narain, he 
saw the deceased going with a Lota to 
ease himself. Behind him were the two 
accused persons Ramesh and Munshi Lal. 
When Nand Kishore reached the ridge 
between the fields of Shiv Nath Singh 
and Putni Singh, on the signalling of 
Munshi Lal, Ramesh fired shots from a 
pistol, After shooting, the two accused 
persons started running away. They 
were chased by him and several others. 
First Ramesh was caught. Later Munshi 
Lal was caught. P.W., 2 also spoke about 
the recovery of pistol and cartridges as 
also to the severe beating that was given 
to the two accused by the villagers. 
P.W. 3 Ram Gopal stated that he was 
going to his field on the morning of the 
day of occurrence, He was going behind 
P.W. 1. The two accused were: ahead of 
P.W. 1.: Nand Kishore was going’ ahead 
of the two accused. When P.W. 3 had 
reached the mango trees of Rama Kant, 
he saw Munshi signalling and Ramesh 
firing from a pistol, P.W. 3 also spoke 
of the chasing of the two accused and 
their apprehension. P.W. 4+ did not see 
the occurrence but he stated that when 
he was going to Jalala from his village 


and had reached the field of Kedar 


1979 Ramesh v. State of U..P. 


Nath, he heard iwo pistol shots and saw 
P.W. 1 and others chasing the two ac- 
cused persons. He also joined the chase 
and the two accused persons were ap- 
prehended. , yop 

4. In addition to these four witnes- 
ses, the prosecution examined Babu 
Singh, (P.W. 5) to establish the charge 
of conspiracy. f 


5. The plea of the accused was one 
of denial. Ramesh stated that he had 
some dispute with Jai Ram in connec- 
tion with the milk business and the col- 
lection of charges for keeping a ; cycle 
at the cycle stand at the school. On the 
day of occurrence when he was passing 
through Jai Ram's house, Jai Ram caught 
hold of him and falsely implicated. him 
in this case, He was also beaten by him. 
Munshi Lal stated that he was going to 
the place of his maternal uncle and was 
passing through the village Bhadras 
when five or six persons caught. him, 
beat him and cut his hands. He -became 
unconscious .and did not know what hap- 
pened afterwards. Ramesh examined 
D.Ws. 1 and 2 to establish that he had 
a sub-contract of the cycle stand at the 
school in which Jai Ram was working 
as a peon. 


6. The learned Sessions Judge reject- 
ed the evidence of P.W. 5 and acquitted 
Ram Sanehi of the charge of conspiracy. 
` He accepted the evidence of P.Ws. 1 to 
4 and’ convicted Ramesh, under Sec, 302 
I.P.C. and Munshi Lal under Sec. 302 
read with Section 34 I.P.C. Both were 
sentenced to death. The High Court con- 
firmed the conviction and sentence pass- 
„ed on Ramesh, In regard to Munshi Lal, 
the High Court disbelieved the story of 
the prosecution that Munshi Lal signal- 
led Ramesh, but nevertheless convicted 
him under Section 302 read with Sec- 
tion 34 LP.C, on the ground that his 
presence along with Ramesh and the 
other circumstances of the case shawed 
that he shared with Ramesh the com- 
mon intention to kill Nand Kishore, The 


sentence passed on Munshi Lal . was, 

however, altered to imprisonment for 

life. : , . 
7. The learned counsel] for the ap- 


pellant took’us through the entire evi- 
dence. The learned counsel argued that 
Ramesh had been falsely implicated by 
Jai Ram and his friends because of en- 
mity. He drew our attention to the sug- 
gestion made to P.W, 1 that P.W. 1 him- 
self was responsible for the murder of 
Nand Kishore and that he had got the 


‘terial particulars by the report 
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case foisted against the accused. The 
learned counsel argued that Jai Ram 


knew the accused Ramesh well and yet 
denied that he never knew him before 
the occurrence, The learned counsel also 
argued that P.Ws. 2 and 3 could not have 
seen the occurrence from the places 
where they were. He further argued that 
all these witnesses were responsible for 
the serious injuries caused to Ramesh 
and Munshi Lal and in order to save 
themselves they were now trying to sup- 
port the prosecution case. 


8. We are unable to see any sub- 
stance in any of the submissions of the 
learned counsel, P.W. 1 gave a ful] and 
detailed account of the occurrence and 
his evidence is corroborated in all ma- 
which 
was given at the Police Station, within 
three hours after the occurrence, The 
suggestion made to him that he was res- 
ponsible for the murder of Nand Kishore 
can only be described as a fantastic sug- 
gestion, Nand Kishore was his distant 
relative and in fact in the dispute be- 
tween Ram Sanehi and Nand Kishore, 
P.W. l’s father and brother were on 
Nand Kishore’s side and had even been 
sentenced in a criminal case. There was 
no reason whatever for Jairam to kill 
Nand Kishore. The suggestion appears 
to be made just for the sake of making 
a suggestion, It was also suggested that 
P.W, 1 had some dispute with Ramesh 
in’ connection with a milk business and 
the collection of charges at the cycle 
stand near the school, In regard to the 
alleged ‘milk business nothing was eli- 
cited and no evidence was adduced to 
substantiate the suggestion. In regard to 
the cycle stand P.Ws. 1 and 2 were exa- 
mined to say that Ramesh had taken a 
sub-contract of the cycle stand from 
D.W. 1. Though D.W, 1 asserted that he 
was the contractor for the cycle stand, 
it turned out’ ultimately that it was his 
father and not D.W. 1:who was the con- 
tractor, Even assuming that Ramesh was 
the sub-contractor of the cycle stand it 
does not follow that P.W. 1 had any 
enmity with Ramesh. The evidence of 
P.W. 1 is corroborated by the First In- 
formation Report and also by the weighty 
circumstance that the accused were ap- 
prehended immediately after the occur- 
rence. In other words the accused were 
caught almost red handed. Against P.Ws. 
2 and 3 all that was suggested was that 
they ‘had falsely implicated Ramesh and 
Muni Lal - at the instance of P.W, 1. 
The suggestion is entirely without sub- 
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stance and receives no support from the 
evidence, The learned counsel argued 
that P.W. 2 could not have witnessed 
the occurrence from the place from 
where he claims to have witnessed the 
occurrence. In the cross-examination of 
the witnesses nothing was elicited from 
the witnesses to substantiate this argu- 
ment. We think that the learned Ses- 
Sions Judge and the High Court weré 
right in accepting the evidence of the 
three eye-witnesses P,Ws. 1, 2 and 3. 
One general criticism of the learned 
counsel against these three witnesses 
was that they did not mention who caus- 
ed the injuries to the two accused per- 
sons and since they were obviously sup- 
pressing material information their evi- 
dence regarding the attack on the de- 
ceased should not also be accepted, We 
see no force in the submission. It ‘is 
patent that after the deceased was shot 
dead the two accused were chased snd 
caught by P.Ws. 1, 2, 3 and 4 and other 
villagers, All of them had apparently 
joined in giving a good beating to the 
two accused persons and causing serious 
injuries to them. P.Ws. 1 to 4 were not 
willing to give details of the beating of 
the two accused persons for the obvious 
reason that they did not want to impli- 
cate themselves. On that ground we are 
not prepared to reject their evidence. 
The learned counsel urged that the 
seizure memo showed that the shirt 
worn by the deceased was not blood- 
stained though the banyan and sadri 
were blood-stained, This according to 
the learned counsel showed that there 
was some tampering with the dead body. 
There is no substance in this submis- 
sion. The report of the chemical exa- 
miner shows that the banyan, shirt and 
sadri were all of them drenched in 
blood, The learned counsel further urg- 
ed that P.W. 1 admittedly washed the 
blood-stains on his shirt, his shirt hav- 
ing become blood-stained at the scene 
of occurrence. We are unable to see any- 
thing sinister in Jai Ram washing away 
the blood-stains on the shirt. He was 
proceeding to another villdge where the 
Police Station was situate in order to 
Rive the report. If he thought that he 
should wash the bloodstains on the 
shirt before going, we see nothing 
wrong. 


9. Another important item of evi- 
_ dence against the appellant is the opin- 


ion of the ballistic expert. The 
empty vartridges found at ‘the 
scene of occurrence, were 


fired 
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from the pistol which was seized from 
the accused, Though the ballistic expert 
was cross-examined at some length, no- 
thing was elicited to render his opinion 
unacceptable. We, therefore, have no 
hesitation in confirming the conviction 
of Ramesh under Section 302 LP.C. The 
learned counsel argued that the sen- 
tence may be altered te one of imprison- 
ment of life. The appellant was a hired 
assassin. He committed the murder of 
Nand Kishore for no motive except to 
earn a reward. We are unable to find 
any outweighing circumstance to inter- 
fere with the discretion concurrently 
exercised by the Sessions Judge and the 
High Court. The appeal, is therefore, 
dismissed. : 


Appeal dismissed. 
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S. MURTAZA FAZAL ALI AND 
A. D, KOSHAL, JJ. 


State of Uttar Pradesh, Appellant v. 
Ashok Kumar and another, Respondents. 


Criminal Appeal No. 166 of 1976, D/- 
2-2-1979. 

Constitution of India, Art, 136 — Ap- 
peal against acquittal — Interference by 
Supreme Court in appeal by special leave. 


It is well-settled that the Supreme 
Court would not normally interfere with 
anorder o? acquittal in special “leave un- 
less there are cogent reasons:for doing 
so or unless there is a gross violation 
of any procedure of law which results 
in serious miscarriage of justice. 

(Para 2) 


In the instant case, the High Court after 
a full and complete consideration of the 
evidence came to a finding of fact that 
the prosecution has mot proved its case 
and accordingly acquitted the accused. 


‘Though the High Court has not made an 


attempt to discuss the intrinsic merits of 
the eviderice ‘of the eye-witnesses but 
having regard io the glaring defects 
appearing in the prosecution case and the 
discrepancies in the evidence of eye- 
witnesses the Supreme Court refused to 


*Criminal Appeal No. 2776 of 1974 and 
Referred No, 76 of 1974, D/- 21-4-1975, 
(AIL), 


CW/DW/B251/79/LGC 





. 1978 


X 


State o? U. P, v. Ashok Kumar 


interfere with the order of acquittal pass- 
ed by the High Court, . (Prs, 1, 2, 5) 

- Anno: AIR Comm. Const, of India (2nd 
Edn.) Art, 136, N 11. 

Mr. D. P, Uniyal, Senior foe (Mr. 
M. V. Goswami, Advocate with him)’ for 
Apvellant; Mr. D. Mookherjee, Senior 
Advocate (M/s. O, P. Tewari, $. S. Srivas- 
tava and K. C, Jain, Advocate with him 
for No. 1 and M/s; R. K. Gag, V. J. 
Francis and D. K. Garg, Advocates (for 
No. 2), for Respondents, ` 


FAZAL ALI, J.:— The respondents Fad 
been canvicted by the Additional Sessions 
Judge, Banda under Section 302 of Indian 
Penal Code and sentenced to imprison- 
ment for life. The respondents thereafter 
filed an appeal to the High Court of 
Allahabad which after a full and com- 
plete consideration of the evidence came 
to a finding of fact that the prosecution 
has not proved its case and. accordingly 
acquitted the respondents. The High 
Court rejected the prosecution case main- 
ly on two grounds. In the first place. it 
held that having regard to the circumst- 
ances and the distance from which the 
witnesses saw the accused, it was diffi- 
cult for them tc identify the accused. 
Secondly, the High Court found that in 
view of the medical evidence which show~ 
ed that the large intestines of the stomach 
were absolutely. 2mpty, the evidence of 
the..eye-witnesses could not be believed. 
Against the order of acquittal passed by 
the High Court the State came up to this 
Court by special leave and after obtain- 
ing the sanie the case has been placed be- 
fore us for hearing, ; 


2. The facts of the case have been set 
out in the judgment of the High Court- 
and it is not necessary for us to repeat 
them again. Jt is well-settled that this 
Court would not normally interfere with 
an order of: acquittal in special leave un- 
less there are cogent reasons for doing so 
or unless there is a gross violation of any 
procedure of law which results in serious 
miscarriage of justice, We have heard 
counsel for the parties and have gone 
through the judgment of the Sessions 
Judge and of the High Court.’ It is true 
that High Court has not made an attempt 
to discuss the intrinsic merits of the 
evidence of the 2ye-witnesses ‘but having 
regard to the glaring defects appearing in 
the prosecution case, we are in agreement 
with the ultimate view taken by the Eigh 
Court. - 


3.. According to the prosecution the de- 
ceased along with P.Ws. 1 and 2 had 
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goneto Atarra to witnessa drama in the 
Ramlila Grounds. The party -reached 
Atarra at about 9 O'clock and the drama 
finished at about 12-O’clock. Baura and 
Chanda P.Ws, 2 and 5 were also with the 
deceased Budhi Bilas when he was return- 
ing from the- Natak. It is alleged that at 
about 12-30 am. the respondent-Ashok 
Kumay fired a few shots which hit the 
deceased as a result of which he died in- 
stantaneously. The two eye-witnesses, 
P.Ws. 1 and 2 admittedly saw the firing 
from a distance of about 150 yards, as 
would appear from an examination of the 
site plan-Ka-23 and which is endorsed by 
P.W. 1 who stated in his evidence that 
he has’ given the details of the place from 
where they saw the occurrence to the In- 
vestigating Officer ‘at the spot. The first 
question which falls for consideration is . 
as to whether or not the witnesses would 
be in a position to identify the respon- 
dents from such a large distance at night. 
It is true that it was a moon-lit night but 
from a reference to the almanac it would 
appear that the moon had covered 3/4th 
distance on the night of occurrerice and 
was to set at 3.23 am. Even though 
there may be some moon light at that 
night, it is difficult for the witnesses to 
identify the respondents or even if they 
did the possibility of mistake in identifi- 
cation cannot be completely excluded, In 
this connection, we may refer with advan- 
tage -to the following passage appearing 
in Dr. Hans Gross’s Criminal Investiga- 
tion at page 185. 

“By moonlight one can recognise, when 
the moon is at the quarter, persons at a 
distance of from 21 feet, in bright moon- 
light at from 23 to 33 feet; and at the 
very brightest period of the full moon, 
at a distance of from 33 to 36 feet. In 
tropical countries the distances for moon- 
light may be increased.” 


‘4, The opinion of: Gross referred ta 
above fully fortifies our conclusions that 
it.was not possible for the witnesses to 
have identified the respondents even in 
moonlight from-a distance of. about 150 
yards. In these circumstances, therefore 
the High Court was fully justified in hold- 
ing that it was not possible for the eye- 
witnesses to identify the respondents from 
such a long distance on the night of the 
occurrence. The prosecution suggested 
that the witnesses had lighted their tor- 


. ches and it was in the light of torches 


coupled with moonlight that identification 
was possible, .In the first place, we find 
it difficult to believe that after Ashok 
Kumar had given a call and fired, the 
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witnesses would dare to flash the torch, 
Hght and expose’ themselves to the risk 
of being shot themselves. Secondly, even 
if torches were’ lighted, in view of the 
large distance, it would not be possible 
for the witnesses to identify the respon- 
dents with absolute certainty. 


5. Another important circumstance 
which appears to clinch the issue. is the 
medical evidence in the case. It. appears 
from the evidence of Dr, Pillay, P.W. 7 
who performed the post-mortem that the 
small intestines were distended with gas 
and in the end of the 
liquid faecus was present.. 
further says that large intestines. were 
empty. Doctor also found the stomach te 
be empty. These facts are also mention- 
ed in the post-mortem report, ‘This 
clearly shows that the deceased must-have 
been shot at a time when he had either 
not taken any food at all or the entire 
food if taken was fully digested: and left 
the stomach. P.W. 1 had stated in his 
evidence that-he along with his uncles 
and the deceased took tea.and ate. samo- 


The doctor 


sas. The deceased had taken two samo- 
sas. This meal was taken by the deceas- 
ed and.the witnesses after the Natak 


ended, that is to say, at about 12 O'clock 
in the - night, because the evidence of 
P.W. 1 is that the Natak started at 9 p.m. 
and continued for three hours. If the 
evidence of this witness is believed, then 
it is completely falsified by the medical 
evidence which shows that the stomach 
was empty, In other words, if the witness 
is believed, the position would be’ that 
the deceased would have been shot only 
a few minutes aftér he had taken two 
samosas and a cup of tea, In that case 
the stomach would not be empty, Per- 
haps realising this difficulty the prosecu~- 
tion through the mouth of P.Ws. 2 and 3 
tried to effect a deliberate embellish- 
ment intheir evidence by making them 
depose that the deceased Budhi Bilas had 
taken only milk when he started. P.W. 3 
Boes to the extent of saying that de- 
ceased Budhi Bilas was suffering from 
stomach ulcers and he never took any 
food at night. The story of the deceased 
having taken samosas is given a complete 
go-back by other -eye-witness, P.W. 2. 
Indeed, if these witnesses were present at 
the time when the deceased has taken 
something we should not have expected 
any discrepancy of this kind on this im- 
portant aspect of the matter. Either de- 
ceased took food or he did not take any 
food, This fact would be known to his son, 
P.W. 1 and also to P.W, 2. We cannot 
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understand what is the explanation for 
the two different. versions given by P.Ws. 
1 and 2, unless ‘the idea was to bring the 
evidence, at least, of P.W. 2° in tune. with 
the medical evidence. Until’ the deposi- 
tion of P.W. 1 was complete, the prosecu- 
tion did not‘realise the gravity of the 
statement made by P.W, 1 that: the de- 
ceased has taken two samosas and:-a cup. : 
of tea shcrtly before the occurrence; This 
deliberate attempt to introduce a change 
on a vital issue is by itself a very import- 
ant circumstance which throws doubt on 
the prosecution case. It is manifest that 
whereas witness may-lie circumstances 
never lie.’ The evidence of the doctor is 
based on conclusive’ circumstantial evi- 
dence which cannot be belied, and there- — 
fore an attempt has been made by ‘the 
prosecution, to introduce improvements in 
explaining the’ Jacuna present in the case. 
Apart from this we ‘have gone’ through 
the evidence of P.Ws,, 1 and2 and their 
evidence also is full of discrepancies as 
pointed out ‘by the High Court. Taking 
therefore an overall’ view of the picture, - 
we hold that this is not a case in which 
we should interfere with the order of 
acquittal passed by the High Court. 

6. For the reasons given above,. we 
confirm the order of the High Court and 
dismiss this appeal. The respondent 
No. 1 who is in jail is directed to be re- 
leased forthwith and respondent No. 2 
will be aischange frorn his bail bonds. 

Appeal dismissed. 
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(From: 2nd Industrial Tribunal, West Bengal)° 
V: R. KRISHNA IYER, V, D. TULZAPUR- 
KAR AND R. S. PATHAK, JJ. 

_ M/s. Hukumchand Jute Mills Ltd., Appel- 
lant v. Second Industrial Tribunal, West Ben- 
gal and others, Respondents. 


Civil Appeal No. 1118 of 1978, D/- 11-4- 
1979. 


Payment of Bonus SAR (21 of 1965) (as 
amended by Act 23 of 1976), Ss, 17, 31-A and 
34 — Customary Bonus —- Claim for —Not 
impaired or eliminated by the 1976 Amend- 
ment Act. 

The long title of the Act as substituted by 
the Amending Act purports to provide speci- 
fically for the payment of bonus “on the basis 





°(From Judgment and Order of the Second 
Industrial Tribunal, West Bengal, D/- 12-5- 
1978.) 
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of profits or on tke basis of production or 
productivity and for matters connected there- 
with”. The emphatic inference flows therefrom 
that customary or contractual bonus goes’ be- 
yond the pale of amending Act which modi- 
fies the previous one by bringing within its 
range bonus .on the basis of production or 
productivity also. S. 17 has been left ‘intact. 
That section in exSress terms refers to puja 
bonus and other customary bonus as available 
for deduction from the bonus payable under 
the Act, thus making a clear distinction be- 
tween the bonus payable undér the Act and 
“puja bonus or other customary bonus”, So 
long as this section remains without amend- 
ment the inference is clear that the categories 
covéred by the Act, as amended, did not deal 
with customary ‘boaus. (Para 9) 
- It is true that in regard to productivity 
bonus S. 81-A shall have operation but it 
speaks nothing about the other kinds of bonus. 
Similarly ‘the submission that all agreements 
inconsistent with the Act’ shall -become in- 
operative has. no-sudstance vis-a-vis customary 
bonus, The Bonus Aet (1965) does not deal 
with customary bonus and is- confined | to 
profit-based' or’ productivity-based _Horius. 
The provisions of the Act have-no say on 
customary bonus and ‘cannot, therefore, be 
inconsistent therewith.. Conceptually, statutory 
bonus and customary bonus operate in two 
fields and do not clash with each other. 
(Para 11) 
Anno: AIR. Mantal ‘(3rd Edn.) Payment of 
Bonus Act, S. 17, N. 1. : 


Cases Referred : Chronological Paras 
AIR 1976 SC 1455 : (1976) 3.SCR 591 : 1976 
Lab IC 1012 - 5 


AIR 1969 SC 530 : (1969) 1 SCR 366 - 6 

Mr. G: B. Pai, Sr, Adv. (M/s: R. C, Shah. 
S: R. Aggarwal, O. P. Khaitan, Praveen Kumar, 
Advs. with him), for’ Appellant; Mr, M. K 
Ramamurthi, Sr. Adv. and Mr, D. L. Sen 
Gupta, Sr. Adv. (M/s. S. R. Say and P. K. 


pondént 3. 


KRISHNA IYER, J.:— “Industrial jutispro-. 


dence, based on the values of social justice 
whiċh is integral to our Constitution, has been 
built around several legislations. enacted by 
Parliament, one of which is the Payment of 
Bonus Act, 1965, (the Bonus Act, for short). 
The bonus branch of labour law, however, is 
not exhausted by this enactment and ‘has been 
replenished by” judge-made law, drawing sus- 
tenance from practice and precedent, custom 
and contract, Against this back-drop, we 
have to state and assess the single issue 
strenuously: canvassed before us by the ap- 
pellant-management challenging the award of 


Hukumchand Jute Mills. v. 2nd Industrial. Tribunal, W. B. 


‘office, 


[Prs.. 1-3] S. C. 877 


the Industrial Tribunal and urging that the 
Bonus Act, as amended by Act 23 of 1976, 
annihilates all species of bonus including .cus- 
tomary and contractual bonus. The claim 
of the Union of Workmen is for customary 
bonus, the reference to industrial adjudication 
řelates to customary bonus and the special 
leave to appeal granted. by this court is con- 
fined to customary bonus as the common 
basis and focuses on the sole legal issue of 
negation of that-kind of bonus by virtue ot 
the provisions of the amending Act 23 of 
1976. 

2. The matrix of iaininal facts necessary 
to highlight the limited controversy may lay 
bare the crucial'issye we have to decide. The 
appellant is. a jute. mill in’ Bengal employing 
several thousand workers but we are directly 
concerned here with a dispute between the 
Management and the employees in its head 
Certain indisputable facts. fundamen- 
tal to the case, make a useful beginning, Cus- 
tomary bonus has-been claimed, conceded 
and settled between the parties for long years 
since the early sixties at least. From time to. 
time, this. demand has been the subject of 


- dispute and, fortunately, of agreed solution 


right down to 1975. But in 1976 — the year‘in 
which Art. 43-A making participation . of 
workers .in.. Management of Industries was 
made a Directive Principle in our Constitution 
— the Bonus Act was, paradoxically, amend- 
ed. restricting workers’ claim to bonus by Act 
23 of 1976 although much of the curtailment 
has been cancelled by the next Amending 
Act,.1977, Anyway, the changes wrought by 
the 1976 amendment emboldened the Mana- 
gement to deny the legality of customary 
bonus claimed by the workmen. This conflict 
led to a reference by the State Government ` 
to the Industrial Tribunal: of the si: 
dispute: . .. 
“CUSTOMARY BONUS FOR THE YEAR, 

1976" © > 

3. What is material to notice is that the 
demarid and the“ denial, the reference and 
the adjudication and, finally, the special 
leave itself: revolved round customary bonus. 
The specific' case of the Management was 
that customary bonus could no longer be 
payable, in view of the provisions of the 
1976 amendment. A statutory fatality was 
sought to be spelt out of its provisions be- — 
fore the Tribunal and before us. We em 
phasize this to exclude‘a hazy, _ though half 
hearted plea mentioned by Shri G, B. Pai for 
the appellant that here the bonus was based 
on agreement and no agreement as such could 
avail in view of S. 34, read with S, 31-A, 
(as ‘amended by the 1976 Act). Apart from 
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the law relied on, ig is somewhat startling 
that bonus paid by settlement between the 
parties qua customary bonus at least since 
1962-63 (see page 4 of the paper Book) 
should be anathematized as untenable in 
1976, suggesting that labour law, viewed 
from the social justice angle, is making head- 
way steddily backwards. Even so, we will 
examine the law as the statute speaks. 

4. The payments over the years have been 
of customary bonus. The demand for 1976, 
which alone directly concerns us, is also for 
customary bonus, The dispute referred is 
of customary bonus. The legal objection urg- 
ed is to customary bonus. The award has up- 
held the tenability of customary bonus: The 
special leave petition complained about the 
legality of customary bonus and the order 
granting leave clinched the issue by treating 
the dispute as one for customary bonus. 
Likewise, throughout, the only defence of 
the management was the lethal impact. on 
customary or other bonus, save profit or pre- 
ductivity-based bonus of Act 23 of 1976. So 
the sole question is the soundness of the 
legicidal impact of the 1976 amendment ‘on 
the customary bonus claim which otherwise 
was valid and, indeed, was honoured by the 
appellant by progressively escalating rates by 
agreement. This part of the narration- may 
be concluded by excerpting the order grant- 
ing leave: 

“Mr, Pai states on behalf. of the TA 
Management that if they fail on the legal 
issue, namely, because of the amendment in 
the Bonus Act customary bonus is not pay- 
able, then they will not: ask for the trial of 
that issue on merits and straightway they 


will pay the customary bonus they 
have been paying as per the agree- 
ment dated 20-8-1975. In view of this 


undertaking we grant special leave to ap- 
peal and even if the appellants succeed in 
this appeal, they will not ask for costs against 
the workmen concerned.” 

5. The Bonus Act (1965) was a complete 
code but was confined to profit-oriented 
bonus only. Other kinds of bonus have 
flourished ,in Indian industrial law and have 
been left uncovered by the Bonus Act. The 
legislative universe spanned by the said 
statute cannot therefore affect the rights and 
obligations belonging to a different world or 
claims and conditions. This has, in the Mumbai 
Kamgar’s case (1976) 8 SCR 591 at pp. 608- 
609: (AIR 1976 SC 1455 at p. 1467) ex- 
haustively dealt with the anatomy of the 
Bonus Act, its functional scope its modalities 
and its operational frontiers to reach the 
_ following conclusion : 
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“It is clear further from the long title of 
the Bonus Act of 1965 that ig seeks to pro- 
vide for bonus to persons employed ‘in cer- 
tain establishments’ -— not in all . establish- 
ments, Moreover, customary bonus does not 
require calculation of profits, allocable sur- 
plus, because it is a payment founded on long 
usage and justified often by spending om fes- 
tivals and the Act gives no guidance: to fix 
the quantum of festival bonus; nor does it 
expressly wish away such a usage. The con- 
clusion seems to be fairly clear, unless we 
strain ‘judicial sympathy contrari-wise that 


the Bonus Act dealt with only profit bonus 


and matters connected therewith and did not 
govern customary, traditional or contractual 
bonus. 

The end product of our study of the’ anatomy 
and other related factors is that the Bonus 
Act spreads the canvas wide to exhaust pro- 
fit-based bonus but beyond its frontiers is 
not void but other cousin claims, bearing the 
caste name. ‘bonus’ flourish.— miniatures of 


other colours! The Act is neither prescriptive 


nor predicative of other existences.” 

6. -After dealing with Ghewar Chand’s 
case-(1969) 1 SCR 366: (AIR 1969 SC 580), 
the Court arrived at the final view that (at 
p. 612 of SCR) : (at p. 1469 of AIR): 

“A discerning and concrete analysis of the 
scheme of the Act and the reasoning of the 
Court leaves us in no doubt that it leaves 
untouched customary bonus.” 

7. This ruling has our concurrence gaa: 
indeed, the principal plea of Shri Pai, coun- 
sel for the appellant, is that the effect of the 
1976 amending Act has been left open in that 
decision and that is precisely the justification 
for his submission that the new provisions 
nullify all kinds of claims of bonus except 
profit-or-productivity-based bonuses, having 
regard to Ss, 31-A and 34-A brought into the 
statute book. ; : 

8. Counsel made his goal-oriented sub- 
missions by taking us through the new provi- 
sions. As we have stated earlier many of 
the. statutory modifications brought about 
in 1976 in the then wisdom of Parliament 
have been repealed and the original position 
restored in 1977 by the later wisdom of the 
new Parliament. However, we are concerned 
only with the import and effect of the few 
provisions incorporated by Act 28 of 1976. 
The fundamental fact which we must reiterate 
is that the Bonus Act before the 1976 amend- 
ment had nothing to say on bonus not orient- 
What then was the departure 
made? Did it travel beyond the broad territory 
of the original statute and invade other forms 
of bonus? Apart from the clauses which we 
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will presently deal with, a key to the under- 
standing of the changes is the long title, The 
long title of the Bonus Act was also amend- 
ed in 1976 and the substituted one runs thus : 

“An Act to provide fòr the payment of 
bonns to persons employed in certain estab- 
lishments on the basis of profits or on the 
basis of production or productivity and for 
matters connected therewith.” 

9. The clear light that we glean from the 
new long title is contrary to the intent of 
Shri Pai’s argument. Specifically, the new 
long title purports to provide for the payment 
of bonus “on the basis of profits or 


on the basis of production or producti- 


vity and for matters connected therewith”. 
The emphatic inference flows therefrom -hat 
customary or contractual bonus goes beyond 
the pale of the amending Act , which modi- 
fies the previous one by bringing within its 
range bonus on the basis of production or 
productivity also. Nothing more — unless the 
text expressly states to the. contrary. It is 
important to remember that Sec. 17 of the 
Bonus Act has been left intact. That Sec- 
tion in express terms refers to puja bonus and 
other customary bonus as available for deduc- 
tion from the bonus payable under the Act, 
thus making a clear distinction between the 
bonus payable under the Act and “suja 
bonus or other customary bonus”. So long as 
this Section remains without amendment the 
inference ‘is clear that the categories covered 
by the Act, as amended, did not deal with 
customary bonus. es 

10.. Strong reliance was placed by coun- 
sel for the appellant on new S. 31-A read 
with substituted 5. 34, It is proper to read 
S. 34 at this stage: i 

“34. Subject to the provisions of Sec- 

tion 31-A, the provisions of this Act shall 
have effect notwithstanding anything incon- 
sistent therewith contained in any other law 
for the time being in force or in the terms 
of any award, agreement, settlement or con- 
tract of service.” 
The only changes that we nctice as between 
this Section and its predecessor are (i) that 
agreements, settlements and contracts of ser 
vice inconsistent with the provisions of the 
Act regardless of whether they were made 
before 28th May 1965 or after would now 
stand superseded; and (ii) S. 84 shall be sub- 
ject to the provisions of S. 31-A newly iv- 
serted, 

11. We may straightway dispose of the 
argument based on S. 31-A. That relates to 
bonus linked with production or producti- 
vity in lieu of bonus based on profits, We are 
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not concerned with such a situation and we 
agree that in regard to productivity bonus 
S. 31-A shall have operation but it speaks 
nothing about the other kinds of bonus and 
cannot, therefore, be said to. have the spin-, 
off benefits claimed by the appellant. Simi- 
larly, the submission: that all agreements iu- 
consistent with the Bonus Act shall become 
inoperative also has no substance vis-a-vis 
customary bonus, The fallacy is simple. Once 
we agree and this is incontestable now that 
the Bonus Act (1965) does not deal with cus- 
tomary bonus and is confined to profit-based 
or productivity-based bonus, the provisions 
of the Act’ have no say on customary bonus 
and cannot, therefore, be inconsistent there- . 
with. Conceptually, statutory bonus and cus- 
tomary bonus operate in two fields and do 
not clash with each other. 


12. We have reached the end of the 
journey because the focal point of the debate 
is as to whether customary bonus, as claimed 
in this case, is impaired or eliminated by the 
1976 amendment Act. Moreover, both par- 
ties have agreed that throughout they have 
been dealing with customary bonus only and 
whenever there has been a settlement or 
egreement it has been not the source of the 
right but the quantification thereof. The 
claim was rooted in custom but quantified by 
contract. It did not originate in any agree- 
ment, but was organised by it, We are, 
therefore, satisfied that the appeal must fail. 


13. We should have unhesitatingly direct- 
ed costs to be paid by the management-ap- 
pellant to the respondent-workmen; but dur- 
ing the course of the hearing we were far 
from impressed with the attitude taken up by 
the respondent, While the merits of the 
matters have to be decided indifferent to 
such factors, costs are discretionary and 
we are constrained to dismiss the appeal, 
directing both the parties to bear their res- 
pective costs. ‘ 

Appeal dismissed. 
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Hindu Marriage Act (25 of 1955), Sec- 
tion 12(1)(d) — Pregnancy of wife-Res- 
pondent, at the time of marriage — 
Evidence — Burden of proof — Testi- 
mony of doctor who was. expert in mid- 
wifery but had not specialised in gynae- 
cology accepted — D. B, decision - D/- 
23-8-1968 (affirming 1968 Cur. L. J. 365, 
(Punj & Har), Reversed) — (Evidence 
Act (L of 1872), Sections 45, 112). 

The appellant was married to the 
respondent on 8-10-1962. After the mar- 
riage he cohabited with the respondent 
on few occasions but on 30-10-1062 he 
came to know that the respondent was 
already pregnant. After that revelation 
he had no cohabitation with her but im- 
mediately on 1-11-1962 he filed the peti- 
tion under Section 12 (1) (d), praying 
annulment of his marriage on the afore- 
said ground, The respondent delivered a 
male child on 20-5-1963 which) according 
to appellant, was a full term and mature 
delivery. 

According to the medical evidence, the 
pregnancy had started between August 
1] and 16,°1962. Though the doctor had 
not specialised in gynaecology, her know- 
ledge of midwifery as an obstetrician 
was proved'‘to be of the high order, 


. Held that the testimony of the doctor 
could not be rejected on the ground 
that she had not specialised in gynae- 
cology. It clearly established that the 
respondent was pregnant since long 
before the date of the wedding and it 
was the result of sexual relations not 
with the appellant but with some person 
other than the appellant. The appellant 
had satisfactorily discharged the burden 
which lay upon him: D. B. decision D/- 
23-8-1968 (affirming 1968 Cur L J 365 
(Punj & Har), Reversed). (Para 4) 

Anno: AIR Manual (8rd Edn.), Hindu 
Marriage Act, 5. 12, N. 4 & 6; Evid, Act, 
S..45, N. 15; S. 112 N. 5, 6. 

TULZAPURKAR, J.:— The appellant's 
petition under Section 12 of the Hindu 
Marriage Act, 1955 for the annulment of 
his marriage with the respondent on the 
ground that at the date of the marriage 
(October 8, 1962) the respondent > was 
already pregnant by some other man, of 
which he was ignorant then, was decreed 
by the trial Court on August- 26, 1963 
but on appeal the decree was reversed 
and his petition was dismissed by a 

. learned single Judge of the Punjab and 

Haryana High Court on February 20, 

1968; a Letters Patent appeal by the 

appellant was summarily dismissed by 

the. Division Bench of that Court on 
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August 23, 1968, Hence this appeal by i 


special leave, 


2. Few admitted facts in the case may 
be stated : The appellant was married to 
the respondent on October 8 1962 at 
Patiala, After the marriage he cohabited 
with the respondent on few occasions 
but on October 30, 1982 he came to 
know that the respondent was already 
pregnant, After that revelation he had 
no cohabitation with her but immediately 
on the following day ie. November 1, 
1962 he filed the petition praying annul- 
ment of his marriage on the aforesaid 
ground, The respondent contended that 
she became pregnant from the appellant 
and that she never had sexual inter- 
course with any other person. Admitted- 
ly, the respondent delivered a male 
child on May 20, 1963, which according 
to the appellant, was a full term and 
mature delivery, The question that arose 
before the lower Courts was whether the 
respondent at the time of her marriage 
with the appellant was pregnant by some 
person other than the appellant or whe- 
ther the pregnancy, which ultimately 
resulted in the delivery of a male child 
on May 20, 1963, was a result of marital 
relations between the -parties between 
October 8, 1962 (the date of marriage) 
and October 30, 1962 (when the respon- 
dent’s pregnancy got revealed for the 
first time). Besides the oral evidence 
furnished by the parties themselves, 
medical evidence of experts was also 
furnished on either side. On an apprecia- 
tion of the evidence that was led before 
it the trial Court came to the conclusion 
that the respondent at the time of her 
marriage with the appellant was pregnant 
by some person other than the appellant, 
that the appellant at the time of the 
marriage was ignorant of that fact and 
that since the discovery by the appellant 
of the existence of such pregnancy of the 
respohdent the appellant had no sexual 
intercourse with her and, therefore, the 
appellant :was entitled to a decree of 
nullity of the marriage. In appeal prefer- 
red’ by the respondent the learned single 
Judgé: of the High Court took the view 
that the child delivered by the respondent 
on May 20, 1963 had not been conclusive- .. 
ly established by the appellant to be an 
illegitimate one and, therefore, he allow- 
ed the appeal. The question before us 
in this appeal is whether the appellant 
could be said to have discharged the bur- 
den that lay upon him to prove that the 
respondent was at the date of the 
marriage pregnant by some person other 


1975 


than himself. After going through the.. 
entire material on record we are clearly. 
of the view that the appellant has satis- 
factorily discharged the burden which lay 
upon him and the trial Court’s decree de- 
serves to be restored, 

3. In order tc, appreciate the ddei 
on record two crucial dates must be kept 
in mind, namely, October 8, 1962, being 
the date of the marriage between the 
parties and the May 20, 1963, the date on 
which the respordent delivered a son. It 
was nobody’s case that the appellant had 
access to the respondent before 
the date: of the marriage and 
even according to the respondent’s case 
the sexual reletions between ithe two 
commenced on October 9, 1962 and did 
not last beyond October 30, 1962. In 
other words, according to the respondent, 
the -pregnancy if it was as a result of 
sexual relations with the appellant could 
commence not earlier than October 9, 
1962, The question is whether that case 
of the respondert is true or the appel- 
lant’s case that the respondent was: preg- 
nant since before the date of marriage is 
true? 


d. On the aforesaid question, in our 
view, the evidence .of some of the Doctors 
examined in the case is very material. 
Dr. Daljit Dhillon (AWI), Woman Assis- 
tant. Surgeon, Hendley Ferale Dispensary. 
Sanauri Gate, Patiala, had examined the 
respondent on October 30, 1962 and after 
examination had issued a certificate as 
Ex. Al. (Incidertally it may be stated 
that it was as the result of examination 
of respondent by this. witness that the 
appellant discovered the fact about the 
respondent's pregnancy). According to 
her on October 30, 1962 the respondent’s 
pregnancy was of 2'/2 months and in the 
certificate Ex. Al she further stated that 
the “uterus was two fingers above the 
sumphysis pubis per abdomen.” Accord- 
ing to her evidence, therefore, the: preg- 
nancy in the cas2 of the resnonderit had 
started between August 11 and-16, 1962: 
It appears that she again examined the 
respondent on December 8, 1962 and issu- 
ed another certificate (Ex, R1) where she 
stated that the pregnancy was 16 weeks 
advanced, This evidence was accepted by 
the trial Court but rejected by the High 
Court and, in our view, on flimsy grounds, 
The High Court rejected the evidence of 
this witness on the ground’ that she had 
admitted in her evidence that she had not 
specialised in gynaecology. In our view’ 
this reason was not sufficient to reject her 
testimony, in the first place. In the cer-- 
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‘tificdte Ex, Al the finding has been noted 
‘that “the uterus was-two fingers above 
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sumphysis pubis per abdomen as a result - 
whereof. 2% months’ pregnancy was de- 
termined by her; secondly, the witness 
may not have specialised in gynaecology 
which after all is that branch of medical 
science which treats of the functions and 
diseases peculiar to women but her know- 
ledge of midwifery as an obstetrician was 
proved to be of the high order in the case 
itself, for in her cross-examination done 
on 4th April 1963 she. clearly stated that 
respondent’s, delivery. ‘might take place in 
May 1963 which fact. ultimately turned | 
out to be true-for the’ respondent did de- 
liver on May 20, 1963. There is one more 
aspect of her evidence which requires to 
be moted. If the respondent’s version were 
true that conception ‘had commenced sub- 
sequent to the wedding then by October 
30, 1962 her pregnancy at the highest 
would have been of 21 or 22 days and it 
is well known that it is not possible to 
positively confirm such pregnancy except 
by performing some special biological 
tests and admittedly in the instant case 
it was without performing any special 
biological test this doctor had confirmed 
positively respondent’s. pregnancy. This 
aspect also lends corroboration to her evi- 
dence that respondent’, pregnancy must 
have' been in advanced stage such as 23/2 
months as deposed to by her. Having re- 
gard to these aspects, therefore, it seems 
to us clear that the High Court was in 
error in rejecting the testimony, of this 
witness. The evidence of this witness 
clearly establishes the fact that the res- 
pondent was pregnant since long before 
the date of the wedding and if that be so, 
on admitted facts, it must be the result 
of sexual relations not with the appellant 
but with some person , other than the 
appellant. gri 
5. Apart 


from the’ evidence of. “Dr. 


Daljit Dhillon, Dr. (Mrs) 5, Ganda’Singh .— 


(AN2) Assistant Professor Obstetrics and: 

Gynaecology, Govt. Medical College, Pa~ 
tiala, had medically examined the respon- 
dent on March 6, 1963 and she found that 


-on that day the size of the uterus. of the 


respondent was 34 weeks and according 
to her also the respondent's _ pregnancy 
might have started round about second 
week of July 1962. It appears that the 
respondent was got medically examined 
on January 4, 1963 by Dr, Surinder Kaur 
(AW4) under the orders of the Court and 
according to her. evidence the duration of 
the pregnancy of the, respondent was on 
that day about 16 to 18 weeks which 
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means that the pregnancy must have 
started latest on September 14, 1962. 
` Lastly, there was evidence of the respon- 
dent’s own witness Dr, Mrs. P. Kanta, 
who actually attended the delivery of the 
respondent on May 20, 1968. This witness 
clearly admitted that it was a case of 
nearly full term delivery. She described 
the condition of the child at the time of 
‘the birth in the following terms :— 
“When the child was born he was blue 
in colour and he did not cry for 4 or 5 
minutes. After that the child cried and 
-became pink in colour. There was good 
crop of hair over his head, The child was 
covered with vernix caseosa. The lanigo 
was not present’ except on shoulders. The 
nails of the fingers were just beyond the 
tip of the fingers, nails of the toes were 


. behind the tip of the toes. Both testi- 
. cles were descended.” 
` The trial Judge noted that Dr, R. W. 


Johnstone in his text book on Midwifery 
‘at page 132. has stated that the aforesaid 
signs (mentioned by Dr. P. Kanta) are the 
signs of full term and mature delivery 
and relying upon the evidence of Dr. P. 
Kanta supported as it was by expert 
opinion of Dr, Johnstone came to the 
conclusion that the child that was born 
to the respondent on May 20, 1963 was a 
case of full term delivery and, therefore, 
it could not be the child of the appellant- 


6. It is surprising that the aforesaid 
evidence was brushed aside bv the High 
Court by relying upon certain passages 
occurring in Dr, Johnstone's treatise as 
also in Modi's Medical Jurisprudence 
dealing with exceptional or freak cases. 
` For instance, the High Court referred to 
the following passage in Dr. Johnstone’s 
‘text book on Midwifery at page 90:—- 


“Fully developed children have been 
recovered as being after gestation as short 
as 240 days and as long as 313, 320 and 
“ even 331.days from the commencement 
of the last period.” 


The High Court also referred to a case 
mentioned in Modi’s Medical Jurispru- 
dence and Toxicology (15th Edn.) at page 
323 where a woman aged 30 years gave 
birth to a girl after gestation of 210 days 
ten times three weeks which was her 
normal inter-menstrual period, the child 
_ cried lustily at birth, had good crop of 
hair, was well coated with vernix caseosa, 
measured twenty inches in length and 
weighed seven pounds, the finger and toe 
nails were fully. developed and the child 
sucked vigorously on being put to breast. 
The High Court felt that the respondent’s 
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child answered almost all the description 
mentioned by Modi in the aforesaid case 
and further observed that it would not be 
correct to presume from the physical ap- 
pearance of the child at the time of the 
birth that. it was born 280 days after ges- 
tation. It is obvious that the case in point 
referred to in Modi's book is an excep- 
tional case and not a normal case, but 
what is more the High Court has failed 
to notice that in the instance mentioned 
by Modi in his book the menstrual eycle 
of the woman concerned was a three week 
cycle, whereas in the instant case, accord- 
ing to the respondent’s evidence, hers 
was a four week menstrual cycle. In our 
view, therefore, the High Court was clear- 
ly in error in relying upon passages .occur- 
ring in text books of medical experts 
dealing with exceptional cases and reject- 
ing the positive and clear evidence that 
was led by the appellant in regard to the 
pregnancy of the respondent and the de- 
livery which took place on May 20, 1963. 
In face of the positive and clear evidence 
that wasled by the appellant in the case 
we are of the view that the High Court’s 
findings were based on conjectures and 
surmises and the trial Court was right in 
coming to the conclusion that the appel- 
lant had satisfactorily discharged the bur- 
den which lay upon him. 


7. In the result the appeal succeeds, 
the decree passed by the learned single 
Judge of the High Court as‘'confirmed by 
the Division Bench, is set aside and that 
passed by the trial Court is restored; The 
appellant’s marriage with the respondent 
is declarec to be a nullity. In the cir- 
cumstances there will be no order as to 
costs. 


Appeal allowed. 
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Evidence and proof —- What is not plead- 
ed cannot be allowed to--be subject mat-: 
‘ter of evidence. Ele. Petn. No. 40 of 1£74, 
D/- 2-12-1975 (Al), Reversed. (Para 10) 

Anno: AIR Manual (8rd Edn.), Repze- 
sentation of the People Act, S. 123 N. 23. 


Mr, Y. S. Chitale, Sr. Advocate 


Dadachanji and’ Co., Advocates wath 
him), .for Appellant; Yogeshwar Prazad 
Sr, Advocate (Mrs. Shobha Dikshit, Mrs. 
Rani Chabbra and Miss Meera Bali, £.d- 
vocates with him), for Respondents. 


KOSHAL, J.:— This is an- appeal un- 
der Section 116-A of the Representa.7on 
of the People Act, 1951 (hereinafter re- 
ferred to as the Act) against:the jutg- 
ment of a single Judge of the Allahakad 
High Court declaring the election of she 
appellant named Rajendra Singh Yadav, 
who was the returned candidaté from 
the Uttar Pradesh Assembly Consti-u- 
ency No. 314 (Mohammadabad, District 
Farrukhabad), held in the year 1974, to 

. be void on the sole ground that he rad 

been guilty of the commission of fhe. 
corrupt practice specified. in clause ‘5) 
_ of Section 123 of. the Act, and furtl-er 
holding that “he is disqualified for a 
period of six, years”. 

2. Seven candidates took part in fhe 
election contest, the appellant’s nearest 
rival being the Congress candidate Snt. 
Vidyavati Rathore ~. (respondent No. 3) 
who secured 25736 votes as against 43644 
polled im favour of the appellant 
fought the battle as an independent can- 
didate. t 

3. The , petition under Section 81 of 
the Act was instituted in the High Ceurt 
by two electors other than the. carci- 
dates on various grounds including tne 
„commission by the returned: candicete 

‘of different: types of corrupt practices. 
The only ground found by the High 
Court to have been established is, as zl- 
‘ready stated, the commission of the car 
` rupt practice detailed in clause (5). 
Sections 123 of the Act which: Coe 

“123. The following shall be deemad 
to be corrupt practices for the purposes 
of this Act:i— . 

~ (1) to (4) 
(5) The hiring or. procuring, whether 
-on payment or otherwise, of any vehicle 

-or vessel by a candidate or his agent or 
. by any other person with the consent >f 


eee wderareneneres 


` a candidate or his election agent, or vae.. 


„use of such vehicle or vessel for the free 
conveyance of any elector (other then 
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. the. candidate himself, the members 


(Mrs. . 
A. K, Varma, Mr. K. J. John, M/s. J. B.. 


- voters in the camps set up by 


wad | 
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of 
his family or ‘his ‘agent) to or from any 
polling station provided under: Section 25 


or a place fixed under sub-section (1) of 
Section 29 for the poll. 
(6) & (7) 
The allegations made im the petition, 
in so far as they are relevant for the 
purpose of the present appeal, were 


stated in paragraph 12 thereof and are 
reproduced below: 


“(a) That respondent. No. 1 himself, ° 
his workers, agénts and supporters, with 
the consent of respondent No. 1, hired 
and procured vehicles, tractors with 
trolleys, trucks, jeeps- and ears for free 
conveyance of electors from their houses 
to the polling stations on the date of © 
poll, ie, 26-2-74, 


“(b) That the persons who were trans- 
porting the voters were the, workers, 
agents and supporters of respondent No. 
1 and were so doing with the consent 
of respondent No. 1 inasmuch as they 
had put badges depicting the name of 
respondent No, 1 with his election sym- 


Sen (Koshal’J.)- -[Prs. 1-3} 


*sssssevsasosar 


` bol (cycle): Some of them were carry- 


ing banners in which: the symbol of 
cycle was depicted. The persons who 
used to carry the voters to the polling 
stations on the vehicles dropped the 
respon- 
dent No. 1 nearing the polling stations. 
After: these voters. had cast their votes, 
they were brought back to their respec- 
tive, villages on the aforesaid vehicles. 
Respondent No. 1 himself, his workers, 
agents and supporters,- with the .consent 
of respondent No, 1, were carrying a 
large number of female voters also. ` 


‘“(e) That in most of the vehicles, a 
poster bearing cycle symbol was carried 
and the workers, agents and supporters 
of respondent No. 1 with „his consent 
were wearing badges with cycle symbol 
and as such throughout the polling day, 
ie., 26-2-74, the voters were carried.” 

Clause (e) of the same paragraph stat- 
ed that full particulars of various vehi- 
cles hired, procured and used along with 
the places and the polling stations at 
which and the person by whom they 
were used were given in Sch, III in the 
petition, to which was later on added by 
amendment Schedule II-A. Items 2 and 
5 of Schedule III and the whole of Sche- 
dule III-A contain ‘full particulars’ of 
the corrupt -practice and found to have 
been proved and are extracted below for 
facility of reference, 
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“Particulars of hiring and procuring of the vehicles by aroi No. 1, hia agents, 
workers and supporters with the consent of Frerondoni No. 1 for the free conveyance of the 


electors from their houges to polling stations. 











81. Date Time - Viliage Name of Kind of Name of ~ Name of 
No, from polling vehiole persons some 
where station to . and No. of who con- electora who 
electors which the vehicles veyed the- were con- 
Were electors electors from veyed to the 
taken “were their houses polling 
conveyed to polling station. 
stations noa 
. cS eK xE OK 
no,- 26.2.74 1. Biehhauli Nauli Tractor with 1. Lajja Reni 1, Shanker 
10 ea 2. Biani trolly of 2. Chiraunji Lal . 
Bhabhuti Singh “2. Sri 
4 Pu Prasad All r/o Krishna 
r/o Amroli Nauli 3. Gandhi 
4. Basant 
Tal 
5. Ram 
Sanehi 
6. Umesh 
Chand 
some other persona 
and some ladies. 
x x ; z x u 
"B, 26.2.74 From Khinmini Tractor with 1. Radhey „Men and 
9 a adjoining trolly No. Shyam women.” 
‘hamlets R.J. D, 2. Hari 
3. 30° PM 2606 


‘SCHEDULE III-A’ 


Shankar 


HIRING AND PROCURING USER OF VEHICLES 





Name of the owner 
of vehicle. 


5 


Ompal Singh Chande! r/o 

- Mohammadabad. 

Ranpal Singh Pradhan, 
Sikandarpur. 


"Date Place Who prosured Kind of 
‘and hired vehicle vehicle 
Le 38 3 4 
“21.9.74 Mohammadabad Purshottam © Tractor and 
Singh s/o ` jeep 
regpdt. No. 1° Tractor 
*Procured and hired in presence of Mukat: Singh, Harkampur and Subhedar Singh 
Tagipur. 
_ 99.98.74 Rajendra Traator 


rolly 
. Singh Yadav 
respät, No. 1 


Bhabhuti Pd. village and 

- P. O, Amroli. (registered in 
the name of his son Soba. 
ran) Chassis No. F. 2083. 


"'Prooured and hired la presence of Deydutt son of Khargai village Rukhiya. 


"04,2.74 Rajendra 
Singh Yadav 


respdt. No. 1 


Sarai Auguat 


Ant Ram s/o Gyan Singh 
resident of village and 
P. O. Amrolly No 2015 
UPT (Due to typing mistake 
it was shown as VPI 2016). 

Mahesh Singh s/o Harish 
Obandra . Singh village 
Akbarpur Keshoram, P. O. 
Alipur No. R. J, D. 2606. 


U Procured and hired in the presence of Narain Singh s/o Anganoo Singb Village 


Naigaon Khasulia.” 


1979 

4. In his written statement, the ap- 
pellant controverted all‘the pleas made 
by the petitioner-electors and asserted 
that neither he nor any of his agents of 
workerg had hired or vrocured any 
vehicle whatsoever for the purpose stat- 


. flor had used any such vehicle there- 
of. 


5. On the pleadings of the parties, the 
learned single Judge framed 12 issues 
büt we dre now concerned only with 
Issue No. 7 which runs thus: 


“7, Whether respondent No, 1 himself, 
his workers, agents and supporters with 
‘the consent of respondent No. 1 had pro- 
cured and used vehicles for free con- 
veyance of electors as mentioned in 
paras 12 (a) (b) (c) (d) and (e) and Sche- 
dule III of the petition, and thus com- 
mitted the corrupt practice as provided 
in Section 123 (5) of the Act? If so, its 
effect?” 


6. It is common ground between the 


parties that Neuli Polling Station had. 


two polling booths, each having a sepa- 
rate Presiding Officer. These booths were 
designated by serial numbers 121 and 
122, G. S. Srivastava (P.W. 2) who other- 
wise held the cffice of the District Fish- 
eries Inspector, Farrukhabad, was the 
Presiding Officer at polling booth No. 121 
which was meant for voters residing in 
village Nauli alone. The other polling 
booth, having serial No. 122, had an- 
other Presiding Officer and voters from 
villages named Bichhauli and Siani had 
to poll their votes thereat. Similarly, 
Khinmini Polling Station had two pol- 
ling booths designated by serial num- 
bers 88 and 89 having P. S. Gaharwar 
(P.W. 6) and Narendra Singh (P.W, 3) 
‘as Presiding Officers respectively. l 

7. Six witnesses were produced by 
the petitioners in support of the corrupt 
practice pertaining to polling station 
Nauli. G. S. Srivastava (P.W, 2) stated 
that during the poll complaint exhibit 
P-1 was made to him by Lalmani Singh 
(P.W. 4) who was the polling agent for 
Smt. Vidyavati Rathore. The relevant 
portion of that complaint may be freely 
translated thus: 


er 


XX XX XX 
The agents ard supporters of the inde- 
pendent candidate Shri Rajendra Singh 
Yadav......... are bringing their voters in 
vehicles and make them poll their votes 
after forming them into a queue, If you 
come outside you will find that Lajja 
Ram and Chiranji Lal are bringing wo- 
men voters of my village, whore I fully 
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recognise, in a trolly and a tractor and 
are leaving them near the school build- 
ing. On the tractor flies a flag having 
the symbol ‘bicycle’ and the trolly has 
posters pasted on it. Those people are 
also shouting slogans in support of the ` 
independent candidate............ 


According to the Presiding Officer, the 
complaint exhibit P-1 was handed over 
to him at 12-00 noon and was found, on 
enquiry by him, to be correct. This 
fact finds a mention in diary exhibit P-2 
prepared by him in -accordancé with the 
rules. Item 14 in the diary reads: 


“A serious complaint was made by 
Sri Lalmani Singh, Congress agent, re- 
garding transportation of voters and . 
other irregularities by the other party, 
Le. the independent candidate, Shri Ra- 
jendra Singh Yadav.” 


Lalmani Singh (P.W. 4) testified to the 
correctness of the contents of complaint 
exhibit P-1 and averred that he made 
the complaint after he found voters from 
village Nauli, Bichhauli and Siani being 
brought in a tractor and a trolly by 
Lajja Ram and Chirani Lal, who were 
the supporters and workers of the appel- 
lant, The details of what he saw are 
given by him thus: 

“Ram Kishan, Ram Sanehi, Balak Ram, 
Sri Kishan and ladies whose names I 
do not know were seen sitting in the 
tractor and trolly for the first time at 
about 10 O'Clock, Those ladies were not 
of my village and hence I did not re- 
cognise them. The said men voters were 
of village Sayani, Agya Ram and Phul- 
wari of village Bichhauli were seen sit- 
ting by me on the second occasion on the 
tractor. Bichhauliis at a distance of about 
a mile from the said Polling Station. 
Ram Sumiran of Sayani, Khushi Ram of 
Sayani were recognised by me on the, 
third ‘occasion. Bhoomraj Singh of. Nauli 
and ladies were seen by me on the fourth 
occasion, Out of the ladies, whom I re- 
cognised, were the wives of Bhoomraj, 
Surendra Singh and Tika Ram. I know 
Bhoomraj, Surendra Singh and Tika 
Ram, But I have no connection with 
them.” 


Data Ram (P.W. 5} was the polling 
agent of Smt. Vidyavati Rathore at Pol- 
ling Booth No. 122. He also claimed to 
have seen voters being brought in a 
trolly attached to a tractor by Lajja 
Ram and Chiranji Lal. When questioned 
about the identity of the voters he 
stated: 


© Ragghu were’ also 
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© "The gents voters were Gandhi, Ram 
Sanehi, Lajja Ram and Kishun.. There . 


were some lady voters also, but- I do- 


‘not know their. names. Thereafter -the 


tractor’ went to -Bichhauli. Ram Bharose, ` 


= Shri Ram, Mullu, Agya Ram, Bir Sahai, 
.Ajuddhi, the yoters of Bichhauli, 
on the tractor.and hence I- concluded 


that the tractor. had gone ‘to Bichhauli. 


‘Wives of Mullu; Shri Ram, Bir Sahai and 
‘amongst - the” ladý 
voters, whom I could recognise. ie 


- He ‘was asked. as to , whether. he had 


. - made a written ‘complaint to the Presid- 
- ing Officer and' his answer was, in the 


negative, because, according . to! him, . he 
was’ ‘sufficiently’ illiterate’, However. he 
` admitted that he had’ asked Ram Sarup, 
‘the other polling agent for the Congress 
- candidaté; to make ‘a complaint in writ- 
~ sing - but that the latter ae not comply 
-with the’ ‘demand. i 


“Bhajan Lal. (P.W. 7). is a voter ` from 
Nauli village who claims’ to have “been 
transported in the said tractor and trolly. 
“To the same’ effect is the testimony “of 
Gandhi (P.W: 10)," a votér hailing from 
Siani. “ 


Shobaran Singh (P.W. 17) claims ‘to. be 
the’ owner of a tractor bearing registra- 


tion No, .UPT, 2249 and: that. is the trac- 
‘tor which ‘is alleged. to have transported. 


voters to Nauli. Polling Station on | the 
day of-the poll. „According. to the witness, 
the tractor was hired by the’ appellant 


himself at. village Amroli four days prior. 


to the date of the poll for a sum of Ru- 
pees: 115, for the ‘purpose | aforesaid, The 
witness: "added: that -it -was.. his . father, 
Bhabhuti - Prasad, who worked on . the 
tractor ` as the driver on ‘the date, of the 
“poll. = : f : 


“8. In- relation to “this - . transport of 
voters to the ‘polling station at Khinmini, 
the petitioner produced „four witnesses. 
Narendra -Singh (P:W: 3) who was the 
Presiding Officer at Polling Booth No, 89, 
testified to complaint exhibit P-3 having 


been: made to him by the Congress can-- 


didate herself ‘at 2.P.M. on the date of 
“the poll. The: relevant portion of the 
‘complaint when oy translated 
read thus: 


OOM aeien Radhey Shyam, resident .of 
Bharatnagar and’ Hari Shanker of Saru- 
lapur who are the. Supportérs of Rajendra 
Singh Yadav are bringing the’ voters in 
trolly attached -to tractor No. RJD 2606 
having the flag and, posters eo the 
election | „Symbol - iieyaa. ay ee 


[Prs, 7-9] Rajendra Singh v. Chandra Sen (Koshal J.) 


came, 


` ness he received the 


. added that Narottam Singh 
and some ladies of his Mohalla had also a 


would © 


ALR. 
` The diary prepared by the witness’ is 

‘exhibit P-4 of which item; NG: 22 is ex- 

tracted : below: 


- "99. ‘Serious cdmpleints it, any,’ eine 
by. the candidate- -A complaint regard- l 


„ing transportation of voters by Smt. / 
Vidyavati Rathore, The same ‘is attached ` 
with diary. : ; > 

The witness further stated that on. 


- enquiry made by him, the complaint. was 
` found to be ‘true in ‘all respects’; 


P. S.. ` Gaharwar (ŒW. 6), who preddčd 
at Polling Booth No. 88, stated that com- 
plaint exhibit. P:5 was made to him by 
‘the Congress . candidate ‘herself after it. 
had been taken down by. another person 
at her dictation. -Acċording to the wit- 
complaint ‘at 2. 10 
P.M. Column No, 19 of diary exhibit P-6 
which he’ prepared mentions the receipt . 
of the ‘complaint. The main“ allegation . 
made in the complaint was that Radhey 
Shyam of Bharatnagar and Hari: Shan- 


kar of. Sarulapur’ were bringing voters _ 


in a trolly attached to Tractor, No; RJD 
2606 arid that the trolly bore:a flag. and 
‘posters’ carrying: the eeen subo Dr 
cycle’, .' i 


_ Pati Ram (P.W. 8) is a” Seles from 
Khinmini village. He deposed that Ra- 
jendra”, Singh had sent ‘a’ tractor-cum- 
trolly for transporting ‘the voters, that 
the machine bore flags- and posters with 
the symbol ‘bicycle’ depicted thereon and 
that the witness was asked by Puttulal 
of his village ‘to cast my vote after go- 
ing to sit on the tractor’: The witness 
and Ulfat .. 


accompanied him in the trolly.” 
The testimony of Mahesh Singh (P.W. 


. 12) is to the effect that he was' the owner 


of tractor No. RJD 2606 and a trolly 
which were ‘hired from him by the ap- 


pellant two days prior to the date of the - 
- poll for a-sum of Rs. 125.so that the 
same could be used for the transport of 
voters: which operation the witness claims 


to have carried out in. person on the 
day of the poll. : 


9. After a consideration ' of the evi- 
dence detailed above, the learned Single ` 
Judge accepted it at its face value. He 
appears to have been specially impressed ~ 
with the fact that complaints in writing, 
were made -to ‘the Presiding Officers of 


three of the four polling booths com--: 
„prised in the polling stations! at Nauli 
ahd. Khinmini. 


‘After. - hearing | learned 
counsel, for the parties | at length ‘we feel, i 
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however, ‘that-the evidence is- not: only 
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insufficient for holding the corrupt prac- 


tice in question to have been made 
out but should either not have been 
allowed to be.brought on record or is 
untrustworthy. 

10. The first noteworthy- factor in 
connection with the allegations found to 
_. have been established is that no voter of 
“"Nauli village was alleged either in Sche- ` 
dule III or Schedule III-A to have keen 
transported to Nauli Polling Station: so 
that any attempt on the part of the peti- 
tioners to prove that such voters were 
so transported should have been scozch- 
ed at the threshold, It is well settled 
that allegation of corrupt practices have 
to be made and proved like a charge in. 
a criminal case and that what is not 
pleaded cannot be allowed to be the sub- 
ject-matter of evidence, as also that the 
allegations must be proved beyond rea- 
sonable doubt and. not merely by way. 
of preponderance of ‘probabilities, View- 
ed in this context, the testimony of G. S. 
Srivastava (P.W. 2) and the contents of 
complaint exhibit P-1 must be ruled 
out as irrelevant inasmuch as they refer 
to the transportation of voters from 
village Nauli alone which was not a ‘mat- 
ter in dispute between the parties and 
about which the petitioners-electors had 
no. right to lead, any evidence whatso- 
ever, ; 


11. And in so far as the allegations 
in regard to voters from Bichhaulj and: 
Siani are concerned, we find that no 
complaint in writing was made to the 
Presiding Officer of Polling Booth No. 
122 even though the polling agent of the 
Congress candidate asserts unequivocally 
that he asked his co-polling agent named 
Ram Sarup to make such a complaint. 
Ram Sarup himself has not been pro- 
duced in the witness-box and no expla- 
nation has been offered as to why he 
did not make a complaint regarding the 
transportation of voters from Bichhauli 
and Siani in the tractor ard trolly aleg- 
ed to have been driven by Bhabhuti Pra- 
- gad, This single factor is sufficient to 
condemn the entire evidence produced 
on the point as an afterthought. We 
need hardly say that it is not at all dif- 
ficult for a defeated candidate to produce 
a few witnesses in support of such alle- 
gations after the event, even though the 
truth may be far different from what 
‘ they state. In this connection we may 
_ specially make a reference to the testi- 

mony of Lalmani, Singh (P.W, 4). who, .in 
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the witness box, has glibly testified to 
voters from Bichhaulj and Siani having 
been transported to the Nauli Polling 


-Station which is an allegation conspicu- 


s 


ous by its absence from complaint exhi- 
bit. P-1. Had there been any truth in the 
allegation, there is no reason why the: 
complaint should have been confined, as 
it was, to transportation of voters from 
village Nauli alone. In any case, Lalmani 
Singh (P.W. 4) would have immediately . 
called upon the polling agent of the . 
Congress candidate at the other booth 
located in the same polling station to 
make a complaint to the Presiding. Offi- 
cer of that booth in regard to the trans- 
portation of voters hailing from Bichha- 
uli and Siani, That also not having been 
done, the testimony of Lalmani Singh 
(P.W. 4) must be characterised as un- 
trustworthy. As it is, the entire oral 
evidence on the point appears to us- to” 


be of that character for the reason that - ' 


no written complaint was ‘made to the 
Presiding Officer of Polling Booth No. 
122, regarding the transportation .of 
voters from Bichhauli and Siani which 
we find wholly unproved. 

12. The case of the appellant in re- 
lation to the transportation of voters to 
Khinmini polling station stands on a 
still stronger footing. Reference in this 
connection may first be made to the re- 


. levant contents of Schedule III which 


appear in item No. 5 thereof. Column 3 
of that item states the name of the vil- 
lage from where voters were transport- 
ed as “from adjoining hamlets” which 
on the face of it is an expression calcu- 
lated mot to supply any information 
whatsoever about the place from 
where ‘voters were transported, It is 
vague in the extreme and in fact borders 
on the meaningless, Practically the same 
is true of the contents of the last 
column of the item which. gives the 
names of the electors transported to the 
polling station as ‘men’ and women’ 
which expression hardly needs any com- 
ment, The inference which must be 


drawn from the contents’ of the item is . 


that when Schedule . Il. was framed, the 
petitioners-electors had no- knowledge ~>. 
at all of any particular voters having 
been transported to Khinmini Polling 


Station or of the places from where they | 


were picked up. The-oral evidence pro- 
duced gets a severe jolt from this cir- 
cumstance alone and must be characteris- 
ed-as a vain attempt to support a cas? 
concocted later. Besides, the item is so 
lacking in particulars that it should not 
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have been allowed to be proved at the 
evidence stage, nothing specifically hav- 
ing been disclosed such as would give 


notice to the appellant as to what case 


he had to meet. 


As. already stated, the learned single 
Judge appears to have been impressed 


by the two written complaints, exhibits. 


P-3. and P-5 in forming the opinion that 
the oral evidence produced in support of 
the transportation of voters to Khinmini 
Polling Station was reliable. However, 
it further appears that he did not closely 
scrutinise the other connected documen- 
tary evidence, of which diary exhibit P-4 
is enough to shatter the case propounded 
against the appellant. We have extracted 
above the coritents of item No, 22 form- 
ing part of that diary. The item states 
that a complaint regarding transporta- 
tion of voters by Smt. Vidyawati Rathore 
had been made to the Presiding Officer’ 
The relevant entry in the item however 
is very suspicious and appears to ‘have 
been made by way cf an over-writing, 
the original entry most probably being 
‘None’ which means that by the time the 
diary. was prepared in the first instance, 
no complaint had been made to the Pre- 
siding Officer, Naturally, the word ‘None’ 
must have been inserted after the poll 
was over and if that be so, the over- 
writing must be deemed to have been 
made later on and behind the back of 
the appellant’s polling agents - which 
would not only constitute a serious irre- 
gularity on the part of the Presiding 
Officer but also indicate that all is not 
well with the complaint in the entry 
which furnishes a circumstance pointing 
to an attempt on the part of the Con- 
gress candidate and the Presiding Offi- 
cer to concoct evidence a circumstance 
which casts a thick cloud of suspicion 
on the veracity of the entire oral evi- 
dence produced on the point. 


We conclude that 
of voters to Khinmini 
also remains unproved. 


the transportation 
Polling Station 


13. For the reasons stated we reverse 
the finding of the learned single Judge 
of the Allahabad High Court on the 
point of the commission of the corrupt 
practice described in clause (5) of Sec- 
tion 123 of the Act. Consequently the 
appeal succeeds and is accepted and the 
impugned judgment is set aside. In the 
result the petition under Section 81 of 
the Act is dismissed. The appellant shall 
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have his costs in both the courts from 
the contesting spespondents 
Appeal allowed. 


AIR 1979 SUPREME COURT 888 
(From: Madhya Pradesh)* 


V. R., KRISHNA IYER AND 
R. 5 PATHAK JJ. 


State of Madhya Pradesh and another 
ete, Appellants v. Ram Ragubir Prasad 
Agarwal and others, Respondents, 


Civil Appeals Nos. 2062-2063 of 1978, 
D/- 7-2-1979. 


(A) M. P. Prathamik, Middle School 
Tatha Madhyamik Shiksha (Pathya Pus- 
takon Sambandhi “Vyavastha) Adhini- 
yam (13 of 1973), Ss. 2 (d); 3,4and 5— 
Nationalisation of text hook manufac- 
ture by the State — Conditions prece- 
dent for validity — Requirement as to 
publication of Syllabi before prescrip- 
tion of text books—'Publication” mean- 
ing — Rapid reading text books — Con- 
dition as to publication of syllabus not 
satisfied — Order of Government pre- 
scribing such text books must fail — 
(Words and Phrases — Publication). ` 


S. 2 (d) conceptualises “syllabi;” 5S, 3 
statutorises the modus operandi for fix- 
ing the “syllabus.” Once the syllabus is 
fixed, the- follow-up is the prescription 
of text bocks in accordance with the 
syllabus, S.. 4 makes the State Govern- 
ment, the competent authority, to pre- 
scribe text books in accordance with 
the syllabus laid down under S. 3. Of 
course, even the provision of text books 
for secondary education must be made 
by Government only after prior consul- 
tation with the Board. This is obviously 
intended to ensure the quality of the 
text books which sometimes suffers at 
the hands of unelightened departmental 
officers or unheeding political bosses 
too hubristic to listen to experts in the 


field, (Para 10) 
The departure from the private sec- 
tor and the “nationalisation” of text- 


book manufacture may be undertaken 
only if the State Government “consi- 
ders it necessary so to do.” Once it 
comes to that judgment, the compet- 


*(Civil Mise. Petn. No. 403 of 1978, D/- 
20-9-1978 (Madh Pra.)) 
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ence to deprive the private sector and 
entrust to the public .sector is beyond 
challenge. (Para 12) 


` The M. P. Government chose to exer- 
cise its power under S. 5 and produced 
the necessary text-book for. ‘Rapid Read- 
ing” for secondary educetion and dis- 
tributed it among the students in many 
secondary schools. Until then, the res- 
pondent’s books were in use for “Rapid 
Reading.” He came up to the Court con- 
tending that the statutory exercise had 
not been carried out before preparing 
and distributing the text books under 
S, 5 and that, for that reason, the Gov- 
ernment text-books had to be with- 
drawn as invalid and his books, instead, 
resuscitated for circulation. 


Held that the Syllabus for ‘Rapid 
Readng” fixed by the Board in bare out- 
line was not bad as falling short of de- 
finitional needs, although it was desir- 
able for the Board to be more expres- 
sive when laying it down. Wilful vague- 
ness in syllabi will invite an adverse 
verdict. “Rapid Reading”, is a rubric, 
in itself, somewhat slippery as a sub- 
stantive topic and so the syllabūs for 
it also may share that trait. (Para 29) 


The syllabus for "Rapid Reading” 
suffers invalidation under S. 3 because 
it has not been published. The publica- 
tion must precede the prescription of 
text-books under S. 4 or their prepara- 
tion under S. 5. Here the case of the 
State shows that the syllabus was pub- 
lished only after the text-books were 
prescribed, So Ss. 3: and 4 have heen 
breached and a fresh decision by Gov- 
ernment prescribing text-books for 
‘Rapid Reading’ must be taken. 

(Para 30) 

“Publication” to the educational 
world is the connotation of the expres- 
sion. Even the student and the teaching 
community may have to know what the 
relevant syllabus for a sukject is, which 


means wider publicity than minimal 
communication to the Departmental 
officialdom (Para 21) 


On that ground alone the order of the 
Government prescribing text-books for 
rapid reading in secondary schools must 
fail because the condition preceding 
such prescription, namely, publishing of 
the syllabi has not been complied with. 


(Para 22) 
What has been done in the instant 
case by the State Government is to 


-bald mention of the 
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exercise its power under S. 5 to pre- 
pare, print and distribute text-books of 
its own compilation, Certainly, this is- 
well within the power of Government 
under S, 5. No private publisher has a 
right under S., 4 that his text-book 
shall be prescribed or necessarily con- 
sidered by Government. No such right 
as is claimed by the respondent-publi- 
Sher has, therefore, been violated by 
the State Government. AIR 1974 SC 
1232 Ref. (Para 25) 


(B) M. P, Prathamik, Middle School 
Tatha Madhyamik Shiksha (Pathya Pus- 
takon Sambandhi Vyavastha) Adhini- 
yam (13 of 1973), S. 2 (d} — Syllabus 
— Meaning — (Words and Phrases — 
Syllabus.) 

Section 2 (d) tells us that a syllabus 
is a document containing courses of in- 
struction. A broad outline, a brief indi- 
cation, a demarcation of the topic may 
well meet with lexical approval. More- 
over. S, 2 (d) speaks of a “course of in- 
struction.” This can be a bare outline, a 
matter and does 
not compel particularisation of ‘details, 
even if it be desirable, A syllabus may 
helpfully give general features but may 
not cease to -be so solely because only 
an outline is silhouetted. (Paras 15, 19) 


The expression “syllabi” must be so 
interpreted as to fulfil the purpose of 
Ss. 3 and 4 which means there must be 
sufficient information for those concer- 
ned to know generally what courses of 
instruction are broadly covered under 
the heading mentioned, so that they 
may offer text-books for such courses. 
If there is total failure here the ele- 
ments of syllabi may well be held ta be 
non-existent, even though experts might 
claim otherwise. The law is what the 
Judges interpret the statute to be, not 
what the experts in their monopoly of 
wisdom assert it to be. (Para 20) 

(C) Constitution of India, Art. 226 — 
Proceedings under — Orders that can 
be passed, 

The real party, in. many litigative bat- 
tles under Art. 226, is the community 
whose processual participation is aiien 
to the adversary system inherited from 
an individualistic legal culture. The jud- 
ges are the guardians of that silent sec- 
tor until our system of procedure is re- 
structured. (Para 17) 

Anno: AIR Comm. Constn. of mais, 
(2nd Edn.) Art. 226 N. „2, 


Ragubir Prasad 
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Cases Referred: Chronological Paras 
AIR 1974 SC 1232; (1974) 3. SCR 624 

` l 3, 14, 16 
Mr. A. .K. Sen, Sr. 
K, K. Adhikari, Mr. S. K. Gambhir and 

-Miss B. Ramrikhyanai, Advocates with 
him), for Appellants; M/s. N. C. Upa- 


dhaya, K, P. Gupta and B.B. Tawakley,- 


Advocates, for Respondents Nos. 1-2. 
KRISHNA IYER, J.:— If King Midas 
suffered from the curse of turning into 
gold everything he touched, Indo-Ang- 
lian legalism suffers from the pathology 
of making mystiques of simple words 


_of common usage when they are found 


in the Corpus Juris. We cannot afford 
this luxury of legalistics, the besetting 
sin of law-in-action. This said comment 
‘is provoked .by the prolonged debate 
carried on with logomachic dexterity in 
this appeal against a 
ment where the semantic complexity 
and definitional intricacy of innocent 
words like ‘syllabus’, ‘courses of in- 
struction’ and ‘publish’ and the proce- 
dural mechanics for 
books for secondary education set out 
in a fasciculus of sections have been in- 
vestigated, 

2. Law, in a democratic, pluralist 
society spreads over vast spaces where 
the Constitution. of developing countri- 
es, like ours, commands the State to 
adventure into a profusion of welfare 
measures, and commits to the judicial 


ad 


meaning of enactments. The Justice 
System ceases to be functional if courts 
do not make the technology of statutory 
construction serve the -betterment of 
society. In Cardozo’s lofty diction :— 
“We may figure the task of the judge, 
if we please, as the task of a transla- 
tor, the reading of- signs and symbols 
given from without. None the less, we 
will not set men to such a task, unless 
they have absorbed the spirit, and have 
filléd themselves with a love, of the 
language they must read.” (1) | 
Tf a broad and viable reading of statu- 
tory language were not adopted by Jud- 
ges filled with the wish to make things 
work according to social justice courts 
may be classed with the dinosaurs. 
_ 3. The State of | Madhya Pradesh, 
alive to its obligation to promote edu- 


1, The Nature of the Judicial 
Process by Benjamin N. Cardozo p, 174. 
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meticulous judg- - 


prescribing text- : 
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cation ‘in widest commonalty,’ with ac- 
cent on quality and cost, among theim- 
pressionable generation, undertook the 
task of statutory regulation of teaching 
material for ‘primary education,’ ‘middle 
school education,’ and ‘secondary educa- 
tion? Then followed, in conformance 
with the rule’ of law, executive action, 
legislative measures, ‘regulatory pro- 
cedures and infra-structures, necessary 
for the inearnation of a State-directed 
but expert~-oriented scheme of pre-uni- 
versity education, A painstakingly ac- 
curate and comprehensively detailed 
statement of the project, with an inte- 
grated analysis of the statutory provi- 
sions and erudite enunciation -of the law, 
is found in the judgment of Bhag- 
wati, J. in Naraindas, (1974) 3 SCR 624: 
(AIR 1974 SC 1232) if we may say so 
with respect, that a repeat performance 


here again may be _— supereroga- 
tory. We read that ruling into 
this judgment by incorporation, as 


it were, and content ourselves with a 
skeletal projection of the ' legislation 
with special reference to the key sec- 
tions, viz., Ss. 3; 4and 5 of the Madhya 
Pradesh Act No. 13 of 1973. Its title is 
Prathamik, Middle School Tatha Madhya- 
mik Shiksha (Pathya Pustakon Sam- 
bandhi Vyavastha) Adhiniyam (herein- 
after referred to, for short, as the 1973 Act.) 

4. The respondent before us who was 
the petitioner before the High Court — 
is a private publisher. It may be cyni- 
cal to say that text-books are commo- 
dity for consumers of school education 
and there is big money in the trade 
especially when the private sector inthe 
book business has been enjoyinga ready 
market provided by the proliferation of 
schools and the obligatory purchase of 
text-books, . once Government prescribes 
them. So, behind the veil of educational 
excellence, formulation of syllabi and 
competent text-books is the vast profit 
pouring into private publishers, In our 
system, unalloyed public interest litiga- 
tion, through organisations crusading in 
the field, is yet ‘a consummation de- 
voutly to be wished,’ and private vest- 


ed interests are the vociferous ventrilo- - 


quists of public causes, Democratic par- 
ticipation in the justice process gains 
reality only when popular organs blos- 
som from the desert and enter the liti- 
gative oasis with fighting faiths. 

5. Here the respondent successfully 
challenged before’ the High Court the 
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validity.of the prescription of the State's 
text-book for ‘Rapid Reading,’ an item 
in the. - syllabus for Secondary. schools. - 
Once Government books were chased 
out, the’ respondent filled the. vacuum 
since prior to the ehtry of the State his 
book on the subject had admittedly been 
legally in vogue. The State has, by spe- 
cial leavé, come up in appeal and secu- 
red a stay of operation of the judgment 
of the High Court, and its books are 
back in circulation in -the ‘schools. A 
brief calendar of events shows that since 
the ‘opening of schools this academic 
year Government. text-books have been 
in use uptil now, barring for about. a 
month between. the judgment of the 
High Court and the stay ordered by 
this Court, This bears upon moulding 
the relief since the benign power under 
Art, 226 is a special instrument of jus- 
tice which, with flexible pragmatism 
and genius for equity. inhibits sccial 
trauma even while upholding individual 
rights, The: writ jurisdiction is geared - 
to community good. . 


6. There is a trichotomy of school 

education in Madhya Pradesh as in 
many other States — Primary, Middle 
and Secondary. We are concerned in 
this case with the text-book controversy 
for secondary schools. The Board of Se- 
condary Education, Appellant No, 2, 
was constituted under. Act No. 23 of 
1965 which also conferred power on it to 
prescribe courses of instruction in such 
branches of secondary education as it 
deemed fit. Indeed, the Board was a 
functional entity with expert capability 
and entrusted with secondary education 
in its many facets, Even the power to 
make regulations was given to the 
Board and it did make such regulations 
providing for appointment of. commit- 
tees on courses which, in turn, could 
lay down syllabi in the various subjects 
and recommend suitable  text-books 
when required, The courses approved by 
the committee went to the Board and 
when sanctioned by’ the Board found 
their way in the printed prospectus 
which ‘served as the guide-book for 
study. and examination for the students, 
All that we need emphasise here is that 
the provisions of the 1965 Act and the 
regulations framed by the Board took 
good care of the Rule of law as against 
behavioral caprice off ‘administrative 


organs .in this - branch. of- education. 
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7. In -..1973 . the. legislature enacted 
Act 13 of 1973; referred to earlier- in 
this judgment. The provisions of this 
Act form the basis of the powers claim~ 


-ed by the appellants and the nidus of 


rights of the respondent alleged to have 
been violated. f 

8. The scheme of the statute runs as 
follows: Section 2 contains definitions 
and we are concerned particularly with 
S. 2 (d) which tells us what the legisla- © 
ture means by the expression ‘syllabi’, 
The section also defines ‘textbooks,’ 
although there is not much quarrel 


about its connotation in the case before 


us. One of the basic disputes between 
the parties turns on the conceptual 
clarity of ‘syllabi’ as defined in S. 2 (d). 
Section 3 clothes the State Government 
and the 
laying down of syllabi. To narrow the 
scope’ of the dispute we may straight- 
way state that S. 3 (2) empowers the 
Board to lay down ‘syllabi’ in the case 
of secondary education. Wa may have 
to take a close-up of this provision a 
little later. But suffice it to say for the 
present that the syllabus for ‘Rapid 
Readng’, which is the bone of conten-. 
tion before us, is within the province 
of the Board to lay down. 

9. We may vivify the discussion by 
quoting the provisions of direct concern 
inthis case and they are Ss. 2(d),3 and 
5 (sic) (Ss. 2 (d), 3, 4 and 57), ` 


“2. (d) “syllabi” means a document- 
containing courses of instruction for 
each standard. of primary education, 


middle school education and secondary 
education; 

3 (1) Subject to the provisions of sub- 
sec. (2) the State Government may, from 
time to time, in relation to primary - 
education and middle school education 
and the Board may, from time to time 
in relation to secondary education lay 
down syllabi and publish the same in 
such manner as may be prescribed. 

(2) The syllabi laid down under the 
authority of the State Government in 
the -case- of primary education and- 
middle school education and by the 
Board, in the case of the secondary edu- 
cation and in force immediately before ` 
the appointed day shall be the syllabi- 
laid down and published for the pur- 
pose of sub-sec, (1). f 

4, (1) The State Government may, by 
order, prescribe the text-books accord- 
ing to syllabi laid down, under 5. 3: 


Board with powers vis-a-vis - - 
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Provided that text books for secon- 
dary education shall not be prescribed 
without prior consultation with the 
Board. : 

(2) The text books prescribed by the 
State Government or the Board ac- 
cording to the syllabi referred to in sub- 
sec. (2) of S. 3 and in force immediately 
before the appointed day shall, till they 
are changed in accordance with the pro- 
visions of this Act, be the text-books 
prescribed for the purpose of sub-sec- 
tion (1), 

(3) As from the appointed day, no 
books other than the text-books pre- 
scribed under sub-sec. (1) or referred to 
in sub-sec. (2) shall be used in any ap- 
‘ proved school or recognised school for 


imparting instruction in accordance 
with syllabi in primary education, 
middie school education or secondary 


education. - 


5. The State Government may, if it 
considers it necessary so to do, under- 
take the preparation, printing or distri- 
bution of text books itself or cause the 
text-books to be prepared, printed or 
distributed through such agency as it 
may deem fit .on such terms and condi- 
tions as may be prescribed.” 

10. Section 2 (d) conceptualises ‘syl- 
labi; S. 3 statutorises the modus ope- 
randi for fixing the ‘syllabus.’ Once the 
syllabus is fixed, the follow up is the 
prescription of text-books in accordance 
with the syllabus. S. 4 makes the State 
Government, the competent authority, 
to prescribe. text-books in accordance 
with syllabus laid down under S. 3, Of 
course, even the provision of text-books 
for secondary education must be made 
by Government only after prior consul- 
tation with the Board. This is obviously 
intended to ensure the quality of the 
text-books which sometimes suffers at 
the hands of unenlightened departmen- 
tal officers or unheeding political bos- 
ses too hubristic to listen to experts in 
the field. 

11. It is vital to notice that until 
valid prescription of text-books under 
S.-4 (1) the books prescribed and in 
vogue immediately before the change 
shall continue; that is to say, the legis- 
_flature has taken care to avoid a gap 
when there would be no text-books for 
the students to study and take their 
examinations, 

12. The scheme of S, 4 is for the 
State Government to prescribe text-books, 


_Sionable generation of students at the, 


-tions as may be prescribed. In short, the: 


‘taken by the 


v. Ram -Ragubir Prasad ALR, 
This may be doñe in ohe of the two 
ways. Government may select from the 
private sector when text-books are of- 
fered by publishers, if they satisfy qua- 
lity control, price, social perspective and 
other relevant aspects, Indeed, many 


publishers compete in the text-book 
market because it assures purchasés 
and profit. However, fof a variety). 
of good reasons the State Goveri= 
ment. -may consider it’ necessary]. 
to depart from the practice of 


picking and choosing from the private 
sector. Maybe, books are of sub-stan- 
dard ‘quality; maybe, the paper on 
which they are printed or the manner 
and design may be unsatisfactory; may- 
be the cost is such that the poor child- 
ren may ke priced out. It may also be 
that Government thinks that more ex- 
cellence and better educational direc- 
tion may be imparted to the impres- 


secondary school level by the public 
sector getting such text-books compiled 
in conformity with the syllabi laid cane 
by the concerned authority. S. 5, there- 
fore, makes it perfectly legitimate for 
the State Government to undertake the 
preparation, printing and distribution of| 
text-books itself or cause them to ‘be so: 
done through such agency as it’ may | 
deem fit and on such terms and condi-~ 


relevant provision creates a facultative; 
public seccor for text-book production! 
and distribution, What is significant to’ 
note is that the departure from the pri- 
vate sector and the “nationalisation” of 
text-book manufacture may be under- 
taken only if the State Government 
“considers it necessary so to do”. Once 
it comes to that judgment, the compe“ 
tence to deprive the private sector and 
entrust to the public sector is beyond! 
challenge. 





13. In the present case, one of the 
subjects off secondary education is 
“Rapid Reading.” The syllabus has to be 
laid down in this behalf. Text-books 
need tobe prescribed in conformity with 
the syllabi and then a decision has to be 
Government either te 
choose extant text-books from the pri- 
vate publishers or take over the opera- 
tionitself if it considers it necessary 50. 
todo. The first appellant, in the present 
case, chose to exercise its power under 
S. 5 and produced the necessary text- 
book for. “Rapid Reading” and distribut- 


1978 


ed it among the students in many 
schools.: Until then, the respondent’s 
books were in use for “Rapid Reading.” 
Naturally, when his customers vanished 
and his profit was extinguished he came 
up tothe Court contending that the statu- 
tory exercise had not been carried out 
before preparing and distributing ‘the 
text books under S. 5 and that, for that 
reason, the Government text-books had 
to be withdrawn. as invalid and his 
books, instead, resuscitated for circula- 
tion. 





“id. The specific grounds of invelida- 
tion relied on by the Writ Petitioners 
are many and the long Judgment of the 
High Court has lavished discussion on 
these aspects. Counsel have sought to 
repeat the rival contentions before us, 
But we do not think that it is neces- 
sary to embark upon the labyrinthine 
details or prolix analyses which have 
engaged the learned Judges of the High 
Court. Nor do we think that extensive 
or intensive consideraticn of the deci- 
sion in Naraindas’s case (AIR 1974 SC 
1232) is called for since jts ratio is clear 
and does not come in for serious eppli- 
cation in the present dispute. In this 
_ view, we proceed to specificate the pre- 
. cise issues pertaining to the decision as 
: to whether the production and distribu- 
tion of text-books by the State Govern- 
ment, on its own, is liable to be voided 
„on the score of any fatal statutory in- 
' firmity, 


15. The laying down of the syllabus 
‚Jlis a condition precedent <o the prescrip- 
tion of text-books, because the ccursés 
of instruction follow upon and should 
be in conformity with the syllabus and 
text-books are in implementation of the 
courses of instruction. The first ques- 
tion that falls for consideration, there- 
fore, is as to whether there has been a 
legally sustainable laying down of the 
syllabus for “Rapid Reading.” If there 
has heen, the second crucial issue of 
importance is as to whether the State 
Government has given consideraticn to 
the availability of text-books in “erms 
of the syllabi with the publishers. If 
such publishers have offered their text- 
books, Government may. consider them 
from many angles and reach a conclu- 
sion that it is necessary for the Govern- 
ment itself to undertake the preparation. 
printing and distribution of text-books 
in this regard or entrust these opera- 
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tions to a chosen agency. The question 
is whether such a consideration had 
been bestowed by the Government as 
required by S, 5 before it produced and 
distributed the text-books compiled by 
itself among the students of the secon- 
dary schools. Assuming there is any 
breach, the next question is whether 
such non-compliance spells invalidation 
of the text-books altogether. Finally, 
assuming all the points against the State 
Government, should the Court make a 
realistic appraisal of the situation as it 
exists currently and mould the relief 
appropriately so that the student com- 
munity, which has to take the examina- 
tions in a couple of months or so, may 
not be obliged to switch text-books be- 
latedly in taking their examinations. 
The ultimate concern of the judicial 
process is not to guarantee the profit of 
the private producers or to condone 
every executive sin but, within statu- 
tory parameters, to promote the educa- 
tional welfare of the student community. 

16,. The core of the controversy turns 
on whether there is statutorily solemni- 
sed syllabus at all under S. 3 (2) of the 
1973 Act and, whether the State has the 
facultative power to compile and distri- 
bute its own text-books under S&S. 5, 
even if there are private publishers in 
the field with ready-made  text-books, 
This duplex challenge once disposed of, 
the other disputes do not merit much 
discussion, Naraindas (AIR 1974 SC 
1232) (supra), heavily relied on by the 
respondent, is impeccable law but in- 
applicable here. 


17. True many points arise, accord- 
ing to counsel. But abbreviation, with- 
out amputation,, does justice to the lis 
and avoids forensic prolixity, and so we 
turn the focus on these two points and, 
in the light of our answers, structure 
the relief to promote the interests of 
the invisible and inarticulate’ student 
sector for whose sake the law was made. 
The real party, in many litigative batt- 
les under Art, 226, is the community 
whose processual participation’ is alien 
to the adversary system inherited from 
an individualistic legal culture. The jud- 
ges are the guardians of that silent sec- 
tor until our system of procedure is re- 
structured. This observation assumes 
prominence as we shape the remedy 
finally, 

18° Section 3 as well as S. 5 must 
now come under the legal microscope. 
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`= Before that, we. must` bestow attention 


on'a preliminary plea -which respon- 
dent’s counsel, encouraged’ by his suc- 
cess at the High Court level, has urged 
before us. He argues that the mere men- 
tion of topics in bare outline, such as 
has been done . here bythe Board of 
Secondary Education, does not consti- 
tute ‘syllabi’ as defined in S. 2 (d). To 
fulfil the statutory requisites, a sylla- 
-.bus for a subject must coneretise and 
constellate courses of instruction, short 
“of which it is no syllabus in the eye of 
law. If this be valid, no syllabus, no 
text-book; and no. text-book, the status 
quo ante; and -the- book of the respon- 
_dent being admittedly extant immedia- 
tely before; it gains legal re-incarnation 
and all the students shall have to do 
_ “rapid reading’ of his book for which 
s they- must first buy them, 


_ 19, The Board is the legislative in- 
strument for laying 
' jand must be presumed to possess acade- 
“Jmic expertise sufficient. to understand 
what is a syllabus.’ Words of technical 
import whose signification is familiar 
for specialists in: the field should not be 
petrified by’ cotirts based on_verbalism. 
‘A little- learning is a dangerous thing’ 
and courts’ should not ‘rush in’, tempt- 
ed by definitional attraction, where ex- 
-|perts ‘fear to tread? S. 2 (d) tells us 
that a syllabus is a document contain- 
ing courses of instruction, A broad out- 
line, a brief indication, a demarcation 
of the topic may well meet with lexical 
approval. Moreover, S. 2 (d) speaks of 
a ‘course of instruction.’ This can be a 
bare outline, a bald mention of.the mat- 
` jiter and does not compel particularisa- 
tion of details, even if it be ‘desirable. 
That part is taken care of by the next 
step of prescription of text-books. A 
‘syllabus may helpfully. give general 
features: but: may not cease to be so 
solely because only an: outline is sil- 
-houetted, For -instance, ‘music’ without 
‘more, is not syllabus, because it may 
range widly from weird noises which 
make music among African tribes but to 
an Indian ear“ may offensively amount 
to ‘sound and: fury signifying nothing’ 
to a concord of sweet sounds or contin- 
-ous flow of micro-notes which thrills 
the West and the East. But if ‘sitar’ or 
‘violin’ is mentioned it illumines, al- 
though it still leaves much for imagina- 
-tion to fill in a hundred details for im- 


` struction to be- actually imparted inthe 


State ` of M P. ve ‘Ram’ Ragubir Prasad ie 


ment by offering. their 


down the syllabi. 


under S. 3 and when . 


expression to mean: " 


“AJIT. RB. 


Class. ‘Courses of Instruction’ in S, 2 
(d) simply means the ‘rubric for teach- 
ing, not more, although traacherous vag- 


ueness which disables text-book’ produ- 


cers from responding to the Govern- 
books . may be 
bad. It must be a syllabus of courses 
and so the- courses must be spelt out 
with relevancy, even though with bre- 
vity. To exemplify again, ‘Justice’ is 
not enough, Indian Justice System. may 
fill- the bill. Brief maybe, but not blank. 
While courts will not surrender their 
decisional . power to the vagarious ex- 
perts, non-interference by courts in . 
fields of specialists,- save in gross cases, 
is:a wise rule-of guidance.’ From this 
angle, we- are not satisfied that for so 
elusive a subject as ‘Rapid Reading’, 


‘particularise or- perish’ should be the 


test..The absence of syllabus. cannot de- 
feat-the case of.the State, We stress, 


. however, that, functionally speaking, the 


syllabus must tell ‘ the publishers and 


pundits in the concerned field ‘sufficient . 
-to enable them to help Government un- 
‘der S. 4 to choose text-books, If this 


minimum ‘is not complied with the court 
will use the lancet and issue an. appro- 
priate writ. 


20. Language perinilting, the appro- 
priate interpretational čanon must be 


-purpose-oriented, Therefore, the ` expres- 
sion’ “syllabi” must be so interpreted as 


to fulfil the’ purpose of Ss. 3and 4 which 
means theré must be sufficient informa- 
tion for those concerned to know gene- 
rally what courses of instruction are 
broadly ‘covered under the’ heading men- 
tioned, so that they may offer . text- 
books for such courses..If there is total 


‘failure here the elements of syllabi may 
well be held to be non-existent, even 


though experts might claim. otherwise. 
The law is what the . Judges interpret 
the statute to be, not what the experts 
in their monopoly ‘of. wisdom agsert it 
to be, : soL 


21. Now we 
verify what flaws 


move on 4b S. 3 to 
- vitiate the laying 


down of syllabi. In this case ‘if we pre- 


dicate the existence of syllabus the next 
ingredient is its publication “im such a 
manner :iags may be prescribed.” Publi- 
cation. of the syllabus is thus ‘essential 
:confronted by 
this requirement, Shri A. K., Sen; coun- 
selfor the State, sought to: construe that 
communication _ by 
the Board to the Government or other 
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concerned authcrities. To publish, ac- 
cording to him, is to make known to 
those concerned. On the contrary, Shri 


Upadhyaya, counsel for the respondent, | 


argued that “to publish” was more than 
to communicate to the Government De- 
partments and. really meant making 
known to the community or the con- 
cerned section of the community. Con- 
textually speaking, we are satisfied that 
‘publication? means more than mere 
communication to concerned officials or 
Departments. To publish a news item is 
to make known to people in general; 
“an advising of the public or making 
known of something to tke public fora 
purpose” (Black’s Legal Dictionary, 
p. 1386). In our view, the purpose of 
S, 3 animates the meaning of the ex- 
pression ‘publish.’ ‘Publication’ is the 
act of publishing anything, offering it to 
public notice, or rendering it accessible 
to public scrutiny......... an advising of 
the public; a making known of some- 
thing to them Zor a purpose.” Logoma- 


chic exercises need not detain us 
because the obvious legislative object 
jis to ensure that when the Board lays 


down the ‘syllabi’ it must publish ‘the 
same’ so that when the stage of pres- 
` eribing text-books according to such 
syllabi arrives, both the publishers 
and the State Government and even 
the educationists among the public 
may have some precise conception ab- 
“out the relevant syllabi to enable 
Government to decide upon suitable 
text-books from the private market or 
compiled under S. 5 by the State 
Government itself. In our view, there- 


fore, “publication” to the educational 
world is the connotation of the ex- 
pression. Even the student and the 


teaching community may have to know 


what the relevant syllabus for asub- 


ject is, which means wider publicity 
than minimal communication to the 
departmental officialdom. 


22. If this view: be sound, the State 
Government has failed to comply with 
the requisite. of publication of the 
syllabus befors prescribing the text- 
books. On that ground alone the order 
of the Government prescribing text- 
beoks must fail because the condition 
preceding such prescription, namely, 


publishing of the syllabi has not been ~ 





complied with, We confine our obser- 
vations only to the item relating to 
“Rapid Reading’ so that ‘there is no 
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need for reopening other subjects and 
syllabi and to create chaos or un- 
certainty. 


- 93, What should be the follow-up 


‘action that the Court should adopt in 


issuing the necessary direction. on this 
finding that, for want of. publication 
of the syllabus, the prescription of 
text-hooks even under S, 5 must fail? 

24. Necessarily publication is. 4m- 
portant and we should insist that the 
State Government should not ' dismiss) 
it as a ritual of little moment. As we 
have earlier indicated, but may repeat 
for emphasis that there is an object in|: 
publishing the syllabi andi this public 
purpose will be stultified to the pre- 
judice of the school-going community 
if the syllabi. are not made known to 
the public generally. Only when they 
come to know about the syllabi pres- 
cribed, representatives in the -educa- 
tional field or in the public sector may 
be able to tell the State Government 
what type of text-books are available,| - 
what kinds of books will make for ex- 
cellence in teaching and what manner 
of material will promote the interests 
of the students in the subjects of study. 
Ip ‘there are existing text-books, 
Government may give consideration 
for them or may invite opinion of ex- 
perts on their worth. Government may). 
pay attention to the cost of the books 
so made available, their readability, 
their design and arrangement, the im- 
pression that they may produce on the 


plastic minds and a host of other fac- 
tors. All these possibilities may be 
frustrated if the syllabi are not pub- 
lished. 


25. What has been done in the pre- 
sent case by the State Government is 
to exercise its power under S. 5 to 
prepare, print and distribute text- 
books of its own compilation. Cer- 
tainly, this is well within the power of 
Government under S. 5,. To dispel 
misapprehension we emphasise that no 
private publisher has a right ‘under 
S. 4 that his text-book’ shall be pres- 
cribed or necessarily considered by 
Government. No such right as is! . 
claimed by the respondent-publisher 
has, therefore, been violated .by the 
State Government, We upset Govern- 
ments text-books, not because the 
respondent-publisher has a right to 
have his books. necessarily’ -considered 
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by the 
syllabi have not been published prior 
to the prescription of text~books. 

26. We must erase another possible 
confusion. Government has- plenary 
power under S. 5 to - produce its own 
text-hooks in tune with the syllabi 
[prescribed under S 3. No private 
publisher can quarrel with it on the 
ground that his profit is affected or 
that the State sector acquires a mono- 
poly in text-book production. The 
legislature, in its wisdom, has em- 
powered the State to do so and there 
is no vice of unconstitutionality what- 


ever. But there is a caveat built 
into Section 5 by the legislature. 
Before the State Government under- 
“|takes the preparation, printing or 
distribution of text-books or causes 
them to be so done by any other 


agency, it must bestow appropriate 
attention on the wisdom of the policy 
in ‘the given circumstances. S. 5 
authorises Government to enter the 
text-book field as a monopolist “if it 
considers it necessary so to do.” These 
are weighty words and cannot be 
slurred over. Nationalisation of the ac- 
tivity of preparation, printing or distri- 


bution of text-books is a serious step 
and resort to that measure calls for a 
policy; judgment. Government must 


consider it necessary so to do and ‘this 
consideration must imply advertence to 
relevant factors. Myriad matters, mate- 
rial to a right decision, may be 
thought of since books are more than 
collection of information but mental 
companionship for good or evil, School 
children require uplifting books, not 
such as pollute their minds or inject 
prurience. Their creativity must be 
kindled and not stifled, 
tion of subjects must be appetising, 
not inhibiting. The cost must be with- 
in the means of the poor Indian parent. 
Availability of sufficient number of 
books within easy reach so as to avoid 
a scarcity situation may be yet ano- 
ther criterion. Indeed, it is beyond ex- 
haustive enumeration to catalogue the 
considerations. We.do not think that 
the Court should sit in judgment over 
Government decisions in these matters 
save in exceptional cases. The law is 
complied with if Government has be- 
fore undertaking action under 8, 5, 
bestowed consideration on matters of 
relevance which. may vary from time to 
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Government, but because the’ 


The presenta- ` 


AIR. 


time and from subject te subject. We 
need hardiy say that Government may 
like to avoid expenditure from thej 
public exchequer if books, inexpensive 
and qualitatively acceptable, are easily 
available. The decision is that of the 
Government and it has a wide discre- 
tion. Publishers have no right to com- 
plain, and if the mind of the Govern- 
ment has been relevantly applied to 
the, subject, courts must keep their 
hands off. ; 


27. The construction we have put 
upon §. 5 gives Government power 
which is also a responsible power. In- 
deed, all public power is a public trust 
and in that spirit Ss. 4 and 5 must be 
executed,. On this basis the direction 
that we give is that the State Govern-; 
ment will publish, under S. 3, the sylla- 
bus for ‘Rapid Reading’ as a first step. 
Thereupon, representations from any 
relevant quarters, if received, will be 
considered under S. 4 so as to reach a 
decision on the prescription of the 
text-books according to the syllabus. 
This deci@ton may be either to choose 
some text-books available in the field 
or to compile text-books on its own. If 
the decision is the latter, Government 
is perfectly free to undertake prepara-. 
tion, printing and distribution. 


28. It may be right to caution the 
State while choosing text-books from 
the private sector or preparing such 
books on their own to remember the 
vital constitutional values of our nation. 
Social justice is the corner stone of our 
Constitution, Freedom of expression is 
basic to our democratic progress, The 
tight to know, awareness of- the impli- 
cations of a sovereign, secular, socialist 
republic amd its membership and the 
broad national goals incorporated in the 
Constitution are fundamental. When edu- 
cation is a State obligation, when pres- 
cription of syllabi and text-books falls 
within the governmental function, when 
the constellation of values mandated by 
the Constitution sis basic to our citizen- 
ship, the play of Ss. 3, 4 and 5 must 
respond to this script. Instruction at the 
secondary school level must be promo- 
tional of these paramount principles. Ul- 
timately, it is Youth Power that makes 
fora Human Tomorrow. The felt necessi- 
ties of our cultural integration and con- 
stitutional creed are fostered essentially 
at the school level. Books are not mere- 
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ly the best companions but make or mar 
the: rising generation, - 

29. We have reached the finale. What 
emains is to crystallise the conclusicns 
directions. The 
















although it is desirable for the Board to 
be more expressive when laying it down, 
Wilful vagueness in syllabi will invite 
an adverse verdict, ‘Rapid Reading’, aa 
rubric, is itself, somewhat slippery as a 
substantive topic and so the syllabus or 
it also may share that trait. The n2w 
plea urged specifically for the first time 
atthe argument stage in this Court (end 
controverted by the State) that no syl- 
labus has been laid down, as a fact, Jor 
‘Rapid Reading’ is too late to be permit- 
ted. ' 


30, The syllabus for ‘Rapid Reading’ 
suffers invalidation under S. 3 because 
it has mot been published. The publica- 
tion must precede the prescription of 
text-books under S. 4 or their prepara- 
tion under S. 5. Here the case of the 
State shows that the syllabus was pub= 
lished only on June 30, 1978, while the 
text-books were prescribed in October 
1977. So Ss, 3 and 4 have been breach- 
ed and a fresh decision by Government 
prescribing text-books for ‘Rapid Reed~ 
ing’ must be taken, 


_ 31. We are not disposed, even as‘ in 
the case of the plea of no syllabus [or 
‘Rapid Reading,’ to consider the nascent 


discovery of Sri Upadhyaya, counsel or. 


the respondent, that the two text-books 
prescribed for ‘Rapid Reading’ were not 
even in printed existence when tkey 
were prescribed. Judicial proceedings, 
especially at the earlier stages, should 
not ordinarily be allowed to become fhe 
scene of newly discovered points of ccn- 
tention. There is no substitute for pro- 
per briefs and good home-work. Never 
can controverted facts be raised de 
novo here. We disallow the contention 
ef non-existence of text-books in print 
T otherwise, when they were prescrib« 


32. Reverting to the project of prox 
viding for the future course of action 
and to obviate the untowardness of a 
void in the syllabus and text-books, we 
hold that the State Government shall 


take a fresh decision under Sections 4 
together. If publishers- 


and 5 read 
ef text-books or 
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lico representationists communicate re- 
levant matters bearing on the selection 
of text-books and the wisdom of the 
State itself undertaking the task, Gov- 
ernment will give thought to them. 
There is no need to wait indefinitely 
for such representations. If within one 
month from now they are received, their 
merits will be examined departmentally. 
If, thereafter, Government considers it 
proper to take over the text-book busi- 
ness under S, 5 it is free to do so. We 
make it clear that the private sector has 
no “right” and Government’s jurisdic- 
tion is wide although the State need not 
be allergic to private publishers if books 
of excellence, inexpensive and well-de- 
signed, are readily available, 


33- These directions take care of the 
future, But what about the current 
academic year? To change horses mid- 
stream may be disastrous. Throughout 
the better part of the year, except for 
around a month, Government text-books 
have been in use, The examinations are 
impending, To harass the young alumni 
by putting them through fresh books of 
the respondent (though in circulation 
last year) is an avoidable infliction. 
Therefore, for the nonce, Government 
books for ‘Rapid Reading’ will continue 
in this year’s classes. We direct so, Be- 
fore the next academic year begins, 
Government will decide, under Sec- 
tions 4 and 5, on preparing text-books it- 
self or selecting from the private sector. 
This will be done on or before March 
31, 1979. If the decision taken is either 
way, the books shall be well-stocked by 
the end of May. 

34, We should ordinarily have been 
reluctant to give directions regarding 
dates and months but governmental pro- 
cesses are often ‘paper-logged.’ The fear 
that the State Government may not be 
sufficiently conscious of the due prio- 
rity to be given to the tasks now set 
before it has persuaded us to issue these 
time-bound directions. 


__35, We allow the appeal in part and 
dismiss it im part and as a corollary, 
order the parties to bear their costs 
throughout, 

Appeal allowed in part 


Greet t 


898 S.C. 


AIR 1979 SUPREME COURT 898 
(From: AIR 1977 Mad ‘310 (FB) 
Y. V. CHANDRACHUD, C. J., l 
P. N. BHAGWATI, N. L, UNTWALIA, 
5. MURTAZA FAZAL ALI AND > 
R. S. PATHAK, JJ. p 
M. Karunanidhi, Appellant v, Union of 
India, Respondent, l i 
Criminal Appeals Nos, 270-271 of 1977, 
D/- 20-2-1979. oo. a 
-(A) Constitution of India, Art, 254 —~ 
Repugnancy between law made by State 
and Parliament —- When may arise, 


Repugnancy between a law made by 
a State and by the Parliament may. re- 
sult from the following circumstances: 


(1) Where the ‘provisions of a Central 
Act -and a State Act in the Concurrent 
List are fully inconsistent and are abso~ 
lutely irreconcilable, the Central Act 
will prevail and the State Act will be~ 
come void in view of the: repugnancy. 


(2) Where however if law passed by 
the State comes into collision with a law 
passed by Parliament on an entry | in 
the Concurrent List, the State Act shall 


prevail to the extent of the .repugnancy . 


and the provisions of the Central ‘Act 
would become void provided the State 
Act has been passed in accordance with 
Cl. (2) of Art. 254, 


(3) Where a law passed by the State 
Legislature while being substantially 
within the scope of the entries in thé 
State List entrenches upon any of the 
Entries in the Central List the consti~ 
tutionality of the law may be upheld by 
invoking the doctrine of pith and sub- 
stance if on an analysis of the provi- 
sions of the Act it appears that by and 
large the law falls within the four cor- 
ners of the State List and entrenchment, 
if any, is purely incidental or inconse~ 
quential. l 


(4) Where, however, a law made by 
the State Legislature on a subject cover- 
ed by the Concurrent List is inconsist~ 
ent with and repugnant to a previous 
law made by Parliament, then such a 
law can be protected by obtaining the 
assent of the President under Art, 254 
(2) of the Constitution, The result of ob- 
taining the assent of the President would 
be that so far as the State Act is con- 
cerned, it will prevail in the State and 
„overrule the provisions of the Central 
. Act in their applicability to the State 
AES ee A E ge ec 
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(bj and (c) of clause 
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only, Such a state. of affairs will exist 
only until Parliament may at any time 
make a law adding to, or amending, 
varying or repealing the law made by 
the State Legislature under the proviso 
to Art, 254, . |. (Para 8) 

Anno: AIR Comm, Const, of India (2nd 
Edn.), Art. 254 Notes 5, 12 -(g). 

(B) Tamil Nadu Public. Men (Criminal 
Misconduct} Act (2 of 1974), S. 2 (c) — 
‘Public man’ — Definition of — Differs 
from that of ‘Public Servant’ under Sec- 
tion 21. (12), Penal Code. (Penal Code 
(1860), S. 21 (12)). 

The concept of public man as contem= 
plated .by the State Act differs in cer- 
tain respects from that of a public ser- 
vant: as contemplated by S. 21 (12) of 
the Penal Code, To begin with,. under 
the State Act a public man clearly in~- 
cludes the Chief Minister or any other 
Minister of the State as also a member of 
the State Legislative Assembly or Legis- 
lative Council, Secondly, the word 'pub- 
lic man’ appearing in S. 2 (c) clearly 
excludes a Government servant unless 
he: falls within the categories of (a), 
{ (vi) of S..2° of 
the State Act. This is a basic departure 
from ‘the provisions of the Penal Code 
where the word ‘public servant’ has 
been used in the widest possible ‘sense 
so as to -include not only Government 
servants who are receiving salarly from 
the Government, but also other dignita- 
ries who are in the pay of the Govern- 
ment, i ' (Paras 11, 12) 
‘Anno; AIR Comm, I. P. C. (2nd Edn.), 
S. 21 Ns, 16, 17. a 

(C) Tamil Nadu Public Men (Criminal 
Misconduct) Act (2 of 1974), S. 29 (as sub- 
stituted by Act 16 of 1974) — Provi- 
sions of the Act not repugnant to those 
of Penal Code or Prevention of Corrup- 
tion Act, (Penal Code. (1860), S. 161 
— Prevention of Corruption Act (1947); 
S: 5 (1) (d) 

A careful analysis of the various pro- 
visions of the T. N. Act leads to the 
irresistible inference that the State Act 
was passed with a view to afford suffi- 
cient protection to a public man by en~ 
joining a summary inquiry or investi« 
gation by a high and independent’ Tri- 
bunal of the status of a High Court 
Judge or a Senior District Judge to 
instill confidence in the people and to 
prevent public man from being prose- 
cuted -on false, frivolous and vexatious 
allegations, Although the. ingredients 
of-criminal misconduct as defined im 
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S, 5 (1) (d) of the Corruption Act are 
substantially the same in the State Act 
asin the Central Acts but here also 
the punishment is much severer in the 
case of the State Act than the one con- 
tained in the Central Acts. It is,- there~ 
fore, manifest; that. the State Act does 
not contain any provision which is re- 
pugnant to the Central Acts, but is a 
sort of complementary Act which runs 
pari passu the Penal Code, the Preven- 
tion of Corruption. Act and the Crimi« 
nal Law (Amendment) Act (1952), ‘The 
State Act enjoins that the public man 
concerned will have to be prosecuted 
under the Criminal Laws (Amendment) 
Act of 1952, Thus, far from there be- 
ing any inconsistency, the provisions of 
the Criminal Law (Amendment) Act 
are directly applied to a public man by 
the State Act after the preliminary 
investigation by the Commissioner is 
over, Thus what State Act does is mere~ 
ly to create different and distinct of- 
fences and mot to overrule any provi- 
sions of the Central Act, 

(Paras 5, 22, 36) 


The language of S. 29 of the Act 
substituted by T. N, Act 16 of 1374 
just a month prior to the commence- 
ment of the parent Act‘also clearly 
indicates the intention of the Legisla= 
lature that the T, N. Act (2 of 1974), 
is passed “in addition to any otaer: 
law for the time being in.. forze” 
which includes .the Penal Code and the 
Prevention of Corruption Act, AIR, 1977 
Mad 310 (FB), Affirmed, `. 

_ (Paras ‘37; 38). 


Anno: AIR Comm, Penal Code {nd 
Edn.), S. 161, :N. 1, AIR Manual As 
Edn.) PIS; of Corruption | act ‘Ss. me 
N. 5, 


(D) Constitution of India, ‘Art, 254 ~ 
Repugnancy — Determination — Test. 


1. That in order to decide the ques- 
tion of repugnancy it must be shown- 
that the two enactments contain incon« 
sistent and irreconcilable provisions, so 
that they cannot stand’ rogenbes or ope~ 
cate in the same field, 


2. That there can be no repeal by 
implication unless the inconsistency ‘ap<« 
pears on the face of the two statutes, 


3. That where the two statutes oc-_ 
cupy a particular field, but there is 
room or possibility of both the statutes 
operating in the same field _ withcut 
coming into collision with each other, 
no repugnancy results, 
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4. That where there is no inconsist~ 
ency but a statute occupying the same 
field seeks- ta create - distinct and sepa- 
rate offences, no question of. repugn- 
ancy arises and -both the statutes con~ 
tinue to operate in the same field, Case 
law discussed, (Paras 24, 35) 
_ Anno: AIR Comm, Constn, of India 
(2nd Edn.), Art, 254, N. 2. 


(E) Penal Code (45 of 1860), S. 21 (12) 
{a) — Public servant — Chief Minister 
or Minister is a public servant, (Crimi- 
nal P. C. (1974), S, 199 (2) —- (Constitu- 
tion of India, Arts, 164, 167). 

__A Chief Minister or a Minister are in 
the pay of the Government and are, 
therefore, public servants within the 
meaning of S, 21 (12) of the Penal Code, 

(Paras 57, 58) 


The first part of Cl, (12) (a) namely 
‘in the service of the Government’ un- 
doubtedly signifies a relationship of 
master and servant where the emplo- 
yer employs the employee on the basis 
of a salarly or remuneration. But the 
second limb, namely ‘in the pay of the 
Government’ is of a much wider am~- 
plitude so as to include within its am- 
bit even public servant who may not 
be a regular employee receiving salary 
from his master, In other words, even 
a Minister or a Chief Minister are 
covered by the expression ‘person in 
the pay of the Government’, The. ex- 
pression ‘in the pay of’ connotes that a 
person is getting salary, compensation, 
wages or any amount. of money.: This 


Union of India 


‘by itself however does not lead to the 


inference that a relationship of mas- 
ter and servant . must necessarily 
exist in all cases where a person is 
paid salary, (Paras 41, 47) 


The provision of Arts. 164 and 167 
of the Constitution reveals 
1. That a Minister is appointed or 


dismissed by. the’ Governor and is,- 
therefore, subordinate to him whatever 
be the nature and status of his con- 
stitutional functions. | 

2, That a Chief Minister or a Minis- 
ter gets salary for the public work’ 
done or the public duty. performed by 
him. i 


3. That the said salary is paid to the 
Chief Minister or the Minister from the 
Government funds, 

“It is thus incontrovertible, that“ 
holder of a public office such as the 
Chief Minister is a public servant in 
respect of whom the Constitution pro- 
vides that he will get his salary from 


the 
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the Government treasury so long he 
holds his office on account of the pub- 
lic service that he discharges. AIR 1977 
Mad 310 (FB), Affirmed; AIR 1970 Bom 
385, AIR 1958 Punj 302 and AIR 1968 
J&K 98, Approved; AIR 1975 SC 1685, 
AIR 1945 PC 156 and AIR 1953 SC 394, 
Rel. on. (Para 57) 
The use of the words ‘other public 
servants’ following a Minister of the 
Union or of a State in S. 199 (2), Cr. 
PC, also clearly shows that a Minis- 
ter would also be a public servant as 
other public servants contemplated by 
the section as Criminal P. C. is a sta~ 
tute compelementary and allied to the 
Penal Code. (Para 50) 
Anno: AIR Comm, Penal Code 
(2nd Edn.), S.21 (12), N. 16; Constn. of 
India (2nd Edn.), Art, 164, N. 1; Art. 
167, N. 1, Cr. P. C. (7th Edn.), S. 199, 
N. 2. : 
Cases Referred: Chronological Paras 
AIR 1975 SC 1685:1975 Supp SCR 145: 
1975 Cri LJ 1490 51 
AIR 1970 Bom 385:1970 Cri LJ 1427 
i 54 


AIR 1969 SC 701: (1969) 3 SCR 65 5 

AIR 1968 J&K 98 

AIR 1964 SC 1284: (1964) 4 SCR 461 
33 

AIR 1959 SC 648: 1959 (2) Supp SCR 8 
31 


AIR 1958 Punj 302 


55 
AIR 1957 SC 458:1957 SCR 423: 1957 


Cri LJ 575 30 
AIR 1956 SC 676:1956 SCR 393 29 
AIR 1955 Cal -236:1955 Cri Ly 784 30 
AIR 1954 SC 752: (1955) 1 SCR 799: 


1954 Cri Ly 1822 28 
AIR 1953 SC 394:1953 SCR 1188: 1953 

Cri LJ 1480 53 
(1948) 77 CLR 84 (Aus), Wenn v. At- 
_ tomey General 29 
AIR 1945 PC 156 53 
AIR 1942 FC 27 32 


AIR 1939 FC 74:1939 FCR 193 - 29 
AIR 1939 Cal 529: ILR (1939) 
411:40 Cri LJ 782 (SB) 53 
28 CLR 23 (Aus), R. Brisbane Lisensing 
Court 29 
36 CLR 130 (Aus), Union Steamship 
Co. of New Zealand v. Commonwealth 


26 

37 CLR 466 (Aus), Clyde Engineering 
Co, v, Cowburn 26, 27, 29 
38 CLR 441 (Aus), Hume v. Palmer 
26, 27, 29 

43 CLR 472 (Aus), Ex parte Me A 
58 CLR 818, Victoria v. Comnosye a 
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Mr. K. K. Venugopal, Sr. Advocate 
(M/s, N. A, Subramaniam, C. S. Vaidya- 
nathan, Mrs. Shanta Venugopal, Mr. 
K. R. Choudhary and Mrs, Veena Devi 
Khanna, Advocates with him), for Ap- 
pellant; Mr. S. N. Kackkar, Sol. Genl. 
(in Cr. A, No. 270 of 1977) (M/s. R. B. 
Datar and R. N. Sachthey, Advocates 
with him), for Respondent; Mr. V. P. 
Raman, Advocate General (Mr. A, V. 
Rangam, Advocate with him), for the 
State of Tamil Nadu. 


FAZAL ALI, J.:— These two appeals 
by certificate are directed against a 
common order of the Madras High 
Court dated 10th May, 1977 dismiss- 
ing the applications filed before the 
High Court by the appellant for quash- 
ing the order of the Special Judge, 
Madras dated 4th January, 1977 refus- 
ing to discharge the ` appellant under 
Section 239 of the Code of Criminal 
Procedure (hereinafter -referred to as 
the Code), 


2. The facts of the case have been 
detailed in the judgment of the High 
Court and itis not necessary for us 
to repeat the same all over again. How- 
ever, in order to understand the points 
in issue, it may be necessary to give a 
resume’ of the important stages through 
which the case has passed and the con- 
stitutional points. argued before us. 


3. The appellant, M. Karunanidhi, 
was a former Chief Minister of. Tamil 
Nadu and was the petitioner before the 
High Court in the applications filed by 
him before the High Court. On 15-6- 
1976 a D. O. letter was written by the 
Chief Secretary to the Government of 
Tamil Nadu to the Deputy Inspector 
General of Police, CBI requesting him 
to make a detailed investigation into 
certain allegations against the appellant 
and others who were alleged to have 
abused their official position in the 
matter of purchase of wheat from Pun- 
jab, A first information report was 
accordingly recorded on 16-6-1976 and 
four months later sanction under Sec- 
tion 197 of the Code was granted by 
the Governor of Tamil Nadu for the 
prosecution of the appellant under Sec- 
tions 161, 468 and 471 of the Indian 
Penal Code and Section 5 (2) read with 
Section 5 (1) (d) of the Prevention of 
Corruption Act (hereinafter referred to 
as the Corruption Act). Thereafter, the 
police’ submitted a charge-sheet against 
the appellant for the offences mention- 
ed above and alleged that the appellant 


ye 
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had derived for himself pecuniary ad= 
vantage to the extent of Rs. 4 to Rs. § 
lakhs frim Madanlal Gupta for passing 
favourable. orders in respect of some 
firms, The case was registered before 
the Special Judge and the necessary 
copies of the records were furnished to 
the appellant, The appellant on ap- 
pearing before the Special Judge filed 
an application for discharging him un- 
der Section 239 of the Code on the 
ground that the prosecution against 
him suffered from various legal and 
constitutional infirmities. The Special 
Judge, however, after hearing counsel 
for the parties rejected the application 
of the appellant as a result of which 
the appellant filed two applications in 
the High Court for quashing the pro« 
ceedings and for setting aside the order 
of the special Judge refusing to dis- 
charge the appellant. As indicated 
above, the High Court rejected the ap- 
plications of the appellant but granted 
a certificate for leave to appeal to this 
Court and hence these appeals before 
us. 


4. As far back as 30th December, 
1973 the Madras Legislature had passed 
an Act known as the Tamil Nadu Pub- 
lic Men (Criminal Misconduct) Act, 
1973 hereinafter referred to as the 
State Act. The State Act was passed 
after obtaining the assent cf the Presi~ 
dent of India. This State Act was, how- 
ever, amended by Act 16 of 1974 and 
the President’s assent was receive 
ed on 10th April, 1974, Accord~ 
ing to the provisions of the State 
Act the statute was brought into 
force by virtue of a notification with 
effect from 8-5-1974. According to the 
allegations made against the appellant, 
the acts said to have been committed 
by him fall within the period Novem- 
ber 1974 to March 1975. On 31-1-1976 
by virtue of the provisions of Article 
356 President’s rule was imposed in the 
State of Tamil Nadu and the Ministry 
headed by the appellant was dismissed 
‘and a Proclamation to this effect was 
issued onthe samedate. The High Court 
decided the petitions of the appellant 
on 10-5-1977 and granted a certificate 
for leave to appeal to this Court on 
27-7-1977. Subsequently, however, the 
State Act was repealed and the Presi- 
dent’s assent to the repealing of the 
State Act was given on 6-9-1977. Thus, 


it is manifest that by the time the ap~, 


peal has reached this Court and was 


taken up for hearing the State Act no 7 
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longer exists, Consequently, some of 
the constitutional points raised by the 
learned counsel for the appellant be- 
fore the Court do not survive for con- 
sideration before us. 


5. Faced with this situation, Mr. 
Venu Gopal, learned counsel for the 
appellant has raised only two points be- 
fore us, In the first place, he submit- 
ted that even though the State Act was 
repealed on 6-9-1977 during the time 
that it was in force, i; was wholly re- 
pugnant to the provisions of the Code, 
the Corruption Act and the Criminal 
Law Amendment Act and by virtue of 
Article 254 (2) of the Constitution of 
India the provisions of the aforesaid 
Central Act stood repealed and could 
not revive after the State Act was re- 
pealed. The constitutional position, it 
is submitted, was that even though the 
State Act was repealed the provisions 
of the Central Acts having themselves 
been pro tanto repealed by the State 
Act when it was passed could not be 
pressed into service for the purpose of 
prosecuting the appellant unless those 
provisions were re-enacted by the ap- 
propriate legislature. A number of 
grounds were raised by counsel for the 
appellant in support of the first plank 
of his argument that the State Act was 
repugnant to the provisions of the 
Central Acts as a result of which the 
former was rendered void. 


6. Secondly, it was argued that even 
assuming that the State Act has ceased 
to exist and the Central Acts apply to 
the facts of the present case,’ the appel- 
lant cannot be prosecuted- under any 
of the sections of the Penal Code or 
the Corruption Act, because being the 
Chief Minister of the State at the rele- 
vant time he was not a public servant 
as defined in Section 21 clause (12) of 
the Indian Penal Code. The argument 
was that by virtue of the position that 
the appellant enjoyed as Chief Minister 
there was no relationship of master 


and servant between him and the Gov- © 


ernment and he was acting as a consti- 
tutional functionary and, therefore, 
could not be described as a public ser- 
vant as contemplated by Section 21 (12) 
of the Penal Code. 


7. We propose to deal with the two. 
arguments separately. We would first 
deal with the question of repugnancy as 
raised by learned counsel for the ap- 
pellant. It is true that the State Act 
was passed by the Legislature of Tamil . 
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Nadu and ‘the assent’ of the President 
was obtained on 30th December, . 1973, 
By virtue of the provisions of Article 
254 (2) of the Constitution since the 
assent of the President had been given 
the State Act was to prevail over the 
Central - Acts so far as the State. of 
Tamil Nadu wag concerned, but the 
serious question to be considered is . as 
to whether or not there was a real re- 
pugnancy resulting from an irreconcil- 
able inconsistency between the State 
Act and the Central Acts. Article 254 
of the Constitution runs. thus:—~ 


“254, Inconsistency between laws 
made by Parliament and laws made by 
the Legislatures of States: (1) If any, 
provision of a law made by the Legis- 
lature of a State is repugnant to any 
provision of a law made by Parliament 
which Parliament is competent to en- 
act, or to any provision of an existing 
law with réspect to one of the matters 
enumerated in the Concurrent List, then 
subject to the provisions of clause (2), 
the law made by Parliament, whether 
passed before or after the law made by 
the Legislature of such State, or, as 
the case may be, the: existing law, shall 
prevail and the law made by the Legis- 
lature of the State shall, to the extent 
of the repugnancy, be void, 


(2) Where ‘a law made -by the Legis- 
lature of a State with respect to one 
of the matters enumerated in the Con- 
current List contains any provision re- 
pugnant to the provisions of an earlier 
law made by Parliament or an existing 
law with respect to: that matter, then, 
the law.so made by the Legislature of 
such State shall,-if it has been reserv~ 
ed for the — consideration. of the Presi- 
dent and has received his ‘assent, pre- 
vail in that State: , 


Provided that nothing in ' this clause 
shall prevent Parliament from enacting 
at any time any law with respect to 
the same matter including a law add- 
ing to, amending, . varying or repeal- 
‘ing the law so made by the Legislature 
of State”, 

8. It would be seen that so far as 
clause (1) of Article 254 is, concerned 
it clearly lays down that where there 
is a direct collision between a provision 
of a law made by the State and that 
made by Parliament with respect to 
one of the matters enumerated in the 
Concurrent List, then, subject to the 
provisions of clause (2), the State law 
would be void to the extent of the re- 
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pugnancy, This naturally means that 
where both the State and' Parliament 


occupy the field contemplated by the 
Concurrent List then the. Act passed by 
Parliament being prior in point of time 
will- prevail and consequently the “State 
Act will have to yield to the Central 
Act. In fact, the scheme of the Con- 
stitution. is a scientific and equitable 
distribution of legislative powers be- 
ween Parliament and the State Legis- 
latures, First, regarding the matters 
contained in List I, ie. the Union List 
to the Seventh Schedule, Parliament 
alone is empowered to legislate and 
the State Legislatures have no authority 
to make any law in respect of the En- 
tries contained in List L Secondly, so 
far as the Concurrent List is concern- 
ed, both ` Parliament and the State 
Legislatures are entitled to legislate ‘in 
regard to any of the Entries appear- 
ing therein, but that is subject to the 
condition laid down by Article 254 (1) 
discussed above. Thirdly, so far as the 
matters in List II, ie, the State List 
are concerned, the State Legislatures 
alone are competent to legislate on 
them and only under certain conditions 
Parliament can do so. It is, therefore, 
obvious that in such matters repugn- 
ancy may result from the following 
circumstances:— 


- 2, Where the provisions of a Central: 
Act and a State Act in the Concurrent 
. List are fully inconsistent and are ab- 
solutely irreconcilable, the. Central Act 
will: prevail and the State Act will be- 
come void in view of the repugnancy. 

2. Where however, a law passed by 
the State comes into collision with a 
law passed: by. Parliament on an Entry 
in ‘the .Concurrent List,: the State Act 
shall prevail to the extent, of the re- 
pugnancy and the provisions of the 
Central Act would become void provid- 
ed the State Act has been passed in 
accordance with clause (2) of. Article 
3. Where a law passed by the State 
Legislature while being. . substantially 
within, the scope of the entries in the 
State List entrenches upon any of the 
Entries in the Central List the consti- 
tutionality of the law may be. upheld 
by invoking the doctrine of pith’ and 
substance if on an analysis of the pro- 
visions of the Act it appears that by 
and large the law falls within the four 
corners of the State List and entrench- 
ment, if any, is purely incidental or in- 
consequential. 
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4, Where, however, a law made by 
the State Legislature on a subject 
covered by the Concurrent List is in- 
consistent with and repugnant to a pre~ 
vious law made. by Parliament, then 
such a law can be protected by obtain- 
ing the assent of the President under. 
Article 254 (2) of. the Constitution, The 
result of obtaining the assent of the 
President would be that so far as the 
State Act is concerned, it will prevail 
in the State and overrule the provi- 
sions of the Central Act in their ap- 
plicability to the State only, Such a 
state of affairs will exist only until 
Parliament may at any time make a 
law adding. to, or amending, varying or 


repealing the law made by the State 
Legislature under the proviso to Artix 
cle 254, 


So far as the present State- Act is con= 
cerned we are called upon to consider 
the various shades of the constitutional 
validity of the same under Article 254 
{2) of the Constitution, 


9. It is neither alleged nor argued 
that Parliament has at any time after 
the State Act was passed proceeded to 
pass any law as contemplated by the 
proviso to Article 254. As, however, 
the State law has already been repeal~ 
ed and the President’s assent to the said 
repeal has been received as far back as 
6-9-1977 we are concerned only with 
the limited question: as to whether if 
the State law had repealed or overruled 
the provisions of the Central law what 
will be the position after the State law 
itself ceases to exist. If is trua that 
the doctrine of eclipse would nof ap= 
ply to the constitutionality of the Cen« 
tral law and the only question we have 
to determine is whether there was such 
an irreconcilable — inconsistency be- 
tween the State Act and the Central 
Acts that the provisions of the Central 
Act stood repealed and unless re-enacted 
the said provisions cannot be invok- 
ed even after the State Act was itself 
repealed. In order, however, to enter 
into the domain of repugnancy of the 
two Acts: we have fo consider the re 
Jevant provisions of the Central Acts 
and of the State Act, The High Court 
has on a very careful and cautious ana~ 
lysis of the various provisions of the 
two Acts come to a clear finding that 
there is no repugnancy between the 
State Act and the Central Acts, bul 
the State Act merely creates a new and 
distinct offence which in its nature and 
purport is essentially different from the 
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offences . contemplated by the Indian. 
Penal Code and the Corruption Act, It 
has been pointed out by the High 
Court as also by the Solicitor General 
that not only are the ingredients of 
the offences created by the State Act 
different from those of the Central Act, 
but even the procedure is different, It 
was further argued by the Solicitor 
General that there is absolutely no re- 
pugnancy between the two Acts and 
both can operate in thein respective 
fields, 

10. In order fo appreciate this ques- 
tion, we would briefly refer to the 
scheme of the State Act. Section 2 de- 


- fines certain dignitaries like Commis- 


sioner, Additional Commissioner, Gov- 
ernment, public man, public servant. 

11. Clause (a) of Section 2 defines 
‘Commissioner’ thus: 

“Commissioner’ or “Additional Com- 
missioner” means the Commissioner of 
Inquiries or an Additional Commissioner 
of Inquiries, as the casa may be, ap- 
pointed under Section 4,” 

Clause (c) of Section 2 defines ‘public 
man’ thus: 

“Public man” means 

(i) any person who is or has been the 
Chief Minister or any other Minister of 
the State; 

(ü) a person who is or has been a 
Member of the Legislative Assembly or 
of the Legislative Council of the State, 
or 

(üi) a person who is or has been a 
Mayor or Deputy Mayor of the Muni- 


cipal Corporation of Madras or 
of Madurai or Chairman of any 
Standing or Subject or other Com- 


mittee constituted or deemed to be con- 
stituted under the Madras City Muni- 
cipal Corporation Act, 1919 (Tamil Nadu 
Act IV of 1919) or the Madurai City 
Municipal Corporation Act, 1971 (Tamil 
Nadu Act 15 of 1971} as the case may. 
bes 


(iv) a person who is or has been the 
Chairman or Vice-Chairman of a Muni- 
cipal Council or Chairman of any 
Standing or subject or other Commit- 
tee constituted or deemed to be consti- 
tuted under the Tamil Nadu District 
Municipalities Act, 1920 (Tamil Nadu 
Nadu Act V of 1920) or any other law 
for the time being in force, 

(v) a person who is or has been the 
Chairman or Vice-Chairman of a Pan- 
chayat Union Council or Chairman or 
President.of any. Standing or Subject 
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or other Committee of such council con< 
stituted or deemed to be constituted un- 
der the Tamil Nadu 
1958 (Tamil Nadu Act XXXV of 1958), 
or any other law. for the time being in 
force; 

(vi) a person other than a Govern- 
ment servant who is or has been the 
Chairman of— 

(a) any corporation (not being a local 
authority) established by or under a 
State or Provincial Act and owned or 
controlled by the State Government; 

(b) any Government company within 
the meaning of Section 617 of the 
Companies Act, 1956 (Central Act 1 of 
1956), in which not less than fifty-one 
per cent of the paid-up share capital is 


held by the State Government, or any- 


company which is a subsidiary of a 
company in which not less than fifty- 
one per cent of the paid-up share capi< 
tal is held by the State Government,” 
It may be noticed here that the concept 
of public man as contemplated by the 
State Act. differs in certain respects 
from that of á public servant as con- 
templated by Section 21 (12) of the 
Penal Code, 


12. To begin with, under the State 
Act a public-man clearly includes the 
Chief Minister or any other Minister of 
the State as also a member of the State 
Legislative Assembly or Legislative 
Council, Secondly, the word. ‘public 
man’ appearing in Section 2 (c) clearly 
excludes a Government servant, unless 
he falls within the categories of (a) (b) 
and (c) of clause (vi) of Section 2 of 
the State Act, This is basic departure 
from the provisions of the Penal Code 
where the words ‘public servant’ has 
been used in the widest possible sense 
so as to include not only Government 
servants who are receiving salary from 
the Government, but also other digni~ 
taries who are in the pay of the Gov- 
ernment, 


13. Section 3 clauses (1}, (2) and (3) 
define criminal misconduct which is 
almost the same as defined by the pro- 
visions of the Corruption Act and the 
Penal Code (Sections 5 (2) and 5 (1) 
{dj of the Corruption Act and Section 
161 of the Indian Penal Code), 

- 14. It may, however, be noted here 
that the State Act does not make Sec- 
tions 468 and 471 of the Indian Penal 
Code any offence under this Act. Sec- 
tion 4 prescribes the procedure for ap- 
pointment of a high powered tribunal 





Panchayats Act, 


A.LR. 
for the purpose of holding investigation 
into the allegations made against any 
public man, Sections 4 and 5 rum thus: 

“4, Appointment of Commissioner of 
Qnquiries and Additional Commissioner 
of Inquiries: 

(1) For the purpose of conducting 
investigation in accordance with the 
provisions of this Act, the Govern- 
ment shall, on the recommendation 
of the Chief Justice of the High 
Court appoint, by notification, a per- 
son to be known as Commissioner of 
Inquiries and one or more persons to 
be known as Additional Commissioner 
of Inquiries, 

(2) The Commissioner shall be a per- 
son who is, or who is qualified for ap- 
pointment as, or who has been, a Judge 
of a High Court and an Additional 
Commissioner shall be a person who is, 
or who is qualified for appointment as, 
or who has. been a District Judge. 

(3) Every person appointed as the 
Commissioner or Additional Commis< 
sioner shall, before entering upon his 
office, make and subscribe before the 
Chief Justice of the High Court or 
some person appointed in that behalf 
by him an oath or affirmation im the 
form set out for the purpose in the 
First Schedule, 

(4) The Additional Commissioner shall 
be subject to the administrative control 
of the Commissioner, and in particular, 
for the purpose of convenient disposal 
of investigations under this Act, the 
Commissioner may issue such general 
or special direction as he may consider 
necessary to the Additional Commis- 
sioner; ‘- 

_ Provided thaf nothing in this sub-sec~ 
tion shall be construed to authorise the 
Commissioner to question any finding, 
conclusion. or recommendation of an 
Additional Commissioner, 

x x x = 

§ Term of office and other conditions 
of service of Commissioner and Addi- 
tional Comissioner: . 


x x i x x 

(4) There shall be paid to the Com- 
missioner and the- Additional Commis- 
sioner such salaries as are specified in 
the Second Schedule, 

(5) The allowance and pension pay- 
able to, and other conditions of service 
of, the Commissioner or Additional Com~ 
missioner shall be the same as admissi- 
ble— 

(a) to a Judge of a High Court in the. 
case of the Commissioner, 
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(b) a District Judge in the case of an 
Additional Commissioner: > 

Provided that the allowances and pen~ 
sion payable to, and other conditions of 
service of, the Commissioner or an Addi= 
tional Commissioner shall not be varied 
to his disadvantage after his appoint 
ment,” . 

15. Another important provision which 
is contained in the State Act but not in 
the Central Acts is a provision regard= 
ing limitation, Under Section 8 which 
was introduced by Section 2 of the Tamil 
Nadu Amending Act 16 of 1974 it is pro= 
vided that the Commissioner or the 
Additional Commissioner shall not ins 
vestigate any complaint involving | cri- 
minal misconduct which is made afer 
the expiry of 5 years from the date on 
which the criminal misconduct complain= 
ed against was alleged to have been 
committed or after the expiry of cna 
year from the date‘on which the public 
man ceased to be such public man. Tha 
peeves of Section 8 may be extracted 
thus:— i { 


“6. Limitation for preferring com= 
plaints:— (1) The Commissioner or an 
Additional Commissioner shall not in= 
vestigate or cause to be investigated any 
complaint involving criminal misconduct 
if the complaint is made:— 


(i) after the expiry of five years from 
the date on which the criminal misccn- 
duct complained against was alleged to 
have been committed; or 

Gii) after the expiry of one year of the 
date on which the public man ceases to 
be such public man, 
whichever is later, 


(2) Notwithstanding anything conta‘n~ 
ed in sub-section (1), the Commissioner 
or an Additional Commissioner shall nof 
investigate or cause to be investigated 
any complaint involving criminal mis< 
conduct, if the complaint is made afier 
the expiry of one year from the date 
on which the action complained against 
becomes known to the complainant,” 

16. Similarly Section 10 of the State 
Act confers plenary powers on the Com< 
missioner or the Additional Commissicn= 
er to prescribe a procedure for conduct<« 
ing an investigation in respect of a com= 
plaint and runs thus:— a 

"10. Procedure in respect of investiga- 
fion of criminal misconduct: (1} The pro- 
eedure for conducting any investigation 
in respect of a complaint of criminal 
misconduct against any public man shall 


the 
ap- 
tha 


be such as the Commissioner or 
Additional Commissioner considers 
propriate in the circumstances of 
case, 

(2) Subject to the provisions of sub- 
section (1), where any complaint of cri- 
minal misconduct against a public man 
is received by the Commissioner or Addi- 
tional Commissioner, the Commissioner or 
Addi, Commissioner shall make or cause 
to be made a preliminary investigation 
to find out whether there is any prima 
facie case against the public man in res- 
pect of the allegation of criminal mis« 
conduct; 

XX XX XX 

(3) Where the Commissioner or Addie 
tional Commissioner gives a finding un< 
der sub-section (2) that there is no prima 
facie case against the public man in res« 
pect of the allegation of criminal mis- 
conduct, he shall dismiss the complaint 
after briefly recording his reasons for 
doing so: 


Provided that the Commissioner or 
Additional Commissioner shall not dis- 
miss any complaint under this sub-sec~ 
tion, unless the complainant has been 
given an opportunity of being heard, if 
such complainant has not already been 
heard under clause (a) of the proviso to 
sub-section (2), 

x x x =" 
Under clause (3) of Section 10 the Com- 


_ missioner or the Additional Commissioner 


is empowered to dismiss the complaint 
if he is satisfied that no prima facie case 
against the public man has been made 
out, but such an order of dismissal can 
be made only after the complainant has 
been given an opportunity of being heard, 

1%. Section 11 is also a new provision 
as compared to the Central Acts, which. 
provides for grant of compensatory costs 
to the public man if the allegation made 
against him are found to be false, frivol- 
ous or vexatious to the knowledge of 
the complainant, 


18. Section 12 gives a right of appeal 
fo a Division Bench of the High Court 
against any order passed by the Com- 
missioner or Additional Commissioner 
under sub-section (1% of Section 11 grant- 
ing compensatory costs to the public man 
and runs thus:— 

“Appeal against an order under Sec= 
fion 11:— (1) Against any order passed 
by the Commissioner or Additional Com-~ 
missioner under sub-section (1) of Sec- 
fion 11, the complai may, within 


\ 
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such period as may be prescribed, ap- 
peal to a Special Appellate Tribunal con~ 
‘sisting of two Judges of the High Court 
nominted from time to time by „the 
Chief Justice in that. behalf.” , 
19. Section 14: provides the procedure 
for examination of witnesses, receiving 
of affidavits, issuing of commissions ete, 
20. Section 15 provides an enhanced 
punishment of seven years for criminal 


misconduct as compared to the punish- 


ment provided by the Corruption Act. 
21. Section 16 provides for prosecux 
tion of a complainant if his complaint is 
found to be false, frivolous and vexati~ 
ous and such a complainant is liable to 
be punished for a term which may ex- 
tend to three years and fine, but such a 
prosecution can be launched only with 
the previous sanction of the ` Commis- 
sioner, Section 16 runs thus:-—~ 


“16, Punishment for false, frivolous or 


vexatious complaint: (1) Notwithstanding 
anything contained in this Act, every 
person who makes a false, frivolous or 
vexatious complaint against a public 
man under this Act, shall on conviction 
be punished with imprisonment for a 
term which may extend to three years 
and shall also be liable to fine.” 


22. A careful analysis, therefore, ` of 
the various provisions of the State Act 
leads to the irresistible inference that 
the State Act was passed with a'view to 
- jafford Sufficient protection to a public 
man by enjoining a summary inquiry or 
investigation by a high and independent 
Tribunal of the status of a High Couré 
Judge or a Senior District Judge to in- 
still confidence in the people and to pre« 
vent public man from being prosecuted 
on false, frivolous and vexatious allega~ 
tions, Although the ingredients of crimi« 
nal misconduct as defined in S. 5 (1) (d} 
of the Corruption Act are substantially, 
the same in the State Act as in the Cen- 
tral Acts but here also the punishment 
is much severer in the case of the State 
Act than. the one contained in the Cen- 
tral Acts, It is, therefore, manifest that 
the State’ Act does not contain any pro- 
vision which is repugnant to the Central 
Acts, but is a sort of complementary 
Act which runs pari passu the Central 
Acts mentioned above, After the investi- 
gation by the Commissioner under the 
State Act is complete and a report is 
submitted, Section 18 of = State Act 
provides thus: — 

“18, Report ‘of the Commissioner and 
‘Additional Commissioneri— (1) Where 
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as a result of any detailed investigation 

under sub-section (4) of Section 10 in 

respect of a complaint of criminal mis» 

conduct against a public man, the, Com= 

missioner or an Additional Commissioner 
is of opinion, — 

(a) that it is expedient in the interest 
of justice that the public man against 
whom criminal misconduct has been al- 
leged, should be prosecuted for an of 
fence under Section 15, or 

{b that the allegation has not ‘been 
substantiated, he shall record a finding 
to that effect stating his reasons therefor 
and report the same to the Government, 

(2). In cases falling under clause (a) of 
sub-section (1), the public man shall be 
prosecuted and tried under Section 6 of 
the Criminal Law (Amendment) Act, 
1952 (Central Act 46 of 1952)”, 


The State Act enjoins ‘that the- publie 
man concerned will have to be prosecut« 
ed under the. Criminal Law (Amendment) 
Act of 1952, Thus, far from there being 
any imconsistency, the provisions of the 
Criminal Law (Amendment) Act are 
directly applied to a public man by the}: 
State Act. after the preliminary investi- 
gation by the Commissioner. is over. It 
seems to us that what the State Act does 
is merely to create different. and distinct 
offences and not to overrule any provi- 
sions of the Central Act, 


23. It was, however, strongly con» 
fended by Mr. Venu Gopal that the pro~ 
` visions contained in the State Act run 
counter to those of the Central Acts in 
respect of the following matters: 
1, The procedure for investigation of 
the offences by a Central agency as con~ 
templated by the Corruption Act is dis« 
pensed’ with and is instead invested in 
a Commissioner appointed under tha 
State Acf. 
2, The provision under the Prevention 
of Corruption Act regarding the grant of 
sanction under Section 197 of the Code 
to the accused is given a complete go 
by and instead a Commissioner is. ap- 
pointed to hold a regular inquiry for 
himself and then to submit his. report, 
Thus, an accused who has been tried 
under the State Act is deprived of pro- 
tection afforded to every ‘Government 
servant regarding grant of a sanction by, 
the appointing authority. ‘It is thus sug- 
gested that the protection, if any, given 
by the State Act is purely illusory, 
In order, however, to. understand the 
argument of the learned counsel for the 
appellant, it: may be necessary ta cons 
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sider the question of repugnancy in a 
little broader perspective, . 

24. It is well settled that the pre- 
sumption. is always in favour of the con- 
stitutionality of a statute and the onus 
lies on the person assailing the Act to 
prove that it is unconstitutional, Prima 
facie, there does not appear to us to be 
any inconsistency between , the ‘State 
Act and the Central Acts, Before any. 
repugnancy can arise, the following con- 
ditions must be satisfied—~ | 

1, That there is a clear and direct in- 
consistency between the Central Act and 
the State Act, 


2, That such an inconsistency is abe, 


solutely irreconcilable, 


3. That the inconsistency between the 
provisions of the two Acts is of such a 
nature as to bring the two Acts into di- 
rect collision with each ‘other and a 
situation is reached where it is impos- 
sible to obey the one without disobeying 
the other, 

25. In Colin Howard’s Australian Fe- 
deral Constitutional Law, 2nd Edition the 
author while describing the nature of 
inconsistency between the two enact- 
ments observed as follows:— 

“An obvious inconsistency arises when 
the two enactments produce different 
en ronte, when ‘applied to the same 
acts,””, 


‘26. In the case of Hume v, Palmer, 
38 CLR 441 (Aus) Knox, C, J," observed 
Jas follows:— 


“The rules prescribed by the Common 
wealth Law and the State Law respec- 
tively are for present purposes substan= 
tially identical, but the penalties im= 
posed for the’ centravention differ.......0. 
In these circumstances, it is, I think, 
clear that the reasons given by my bro- 
thers Issacs and Starke for the decisions 
of this Court in Union Steamship Co. of 
New Zealand v; Commonwealth, 36 CLR 
130 (Aus) and Clyde Engineering Co. v, 
Cowburn, 37 CLR 466 (Aus) establish 
that the provisions of the law of: tha 
State for the breach of which the appel- 
lant was convicted are inconsistent with 
the law of the Commonwealth within 
the meaning of Section 109 of the Con= 
stitution and are therefore invalid," >- 
Issacs, J. observed as follows:— . 

“There can be no question that the 
Commonwealth Navigation Act, by its 
own direct provisions and the Regula« 
tions made under its authority, applies 
upon construction to the circumstances 
of the case, It is inconsistent with the 
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State Act in various ways, including (1) 
general supersession of the regulations 
of conduct, and so displacing the State 


. regulations, whatever those may be; (2) 


the jurisdiction to convict, the State ‘Law 
empowering the Court to convict sum= 
marily, the Commonwealth Law making 
the contravention an indictable offence, 
and therefore bringing into operation 
Section 80 of the Constitution, requiring 
a jury; (3) the penalty, the State pro- 
viding a maximum of & 50 the Common- 
wealth Act prescribing a maximum of 
£ 100, or. imprisonment, or both; (4) the 
tribunal itself.” 

Starke, J, observed as follows:-— 

“It is not difficult to see that the Fe- 
deral Code would be ‘disturbed or de- 
ranged’ if the State Code applied a dif- 
ferent sanction in respect of the same 
act, Consequently the State regulations 
are, in my opinion, inconsistent with the 
Jaw of the Commonwealth and rendered 
invalid by force of Section 109 of the 
Constitution”, 

27. Ina later case of the Australian 
High Court in Ex parte Mclean, 43 CLR 
472 (Aus) Issacs: and Starke, JJ. while 
dwelling on ‘the question of repugnancy 
made the following abservations:— 


“In Cowburn’s case (supra) it is stat- 
ed the reasoning for that. conclusion and 
we will now refer to those statements 
without repeating them. In short, the 
very same conduct by the same persons 
is dealt with in. conflicting terms by the 
Commonwealth and State Acts, A court, 
seeing that, has no authority to inquire 
further, or to seek to ascertain the scope 
or bearing of the. State Act, It must 
simply apply Section 109 of the Consti- 
tution, which declares the aivaHaty pro 
tanto of the State Act”, 


Similarly Dixon, J, observed thus:— 

“When the Parliament of the Com« 
monwealth and the Parliament of a State 
each legislate upon the same subject and 
prescribe what the rule of conduct 
shall be, they make laws which are in- 
consistent, notwithstanding that the rule 
of conduct is identical which each pre~ 
scribes, and Section 109 applies, That 
this is so is settled, at least when the 
sanctions they impose- are diverse (Hume 
v, Palmer) (supra),” 

28. In the case of Zaverbhai Amaidas 
v, State of Bombay, (1955) 1 SCR 799: 
{AIR 1954 SC 752) this Court laid down 
the various tests to determine the in- 
consistency between two enactments and 


‘observed as follows (at pp, 759-758):— 
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“The important thing ta consider with 
reference to this provision is whether 
the legislation is ‘in respect of the same 
matter’. If the later legislation deals not 
with the matters which formed the sub- 
ject of the earlier legislation but with 
other and distinct matters though of a 
cognate and allied character, then Arti= 
cle 254 (2) will have no application, The 
principle embodied in Section 107 (2) 
and Article 254 (2) is that when there 
is legislation covering the same ground 
` both by the Centre and by the Province, 
both of them being competent to enact 
the same, the law of the Centre should 
prevail over that of the State.” 


“It is true, as already pointed ouf, 
that on a question under Article 254° (1) 
whether an Act of Parliament prevails 
against a law of the State, no question 
of repeal arises; but the principle on 
which the rule of implied repeal . rests, 
namely, that if the subject-matter. of 
the later legislation is identical with that 
of the earlier, so that they cannot both 
stand together, then the earlier is re- 
pealed by the later enactment, will be 
equally applicable to a question under 
Article 254 (2) whether the further legis- 
lation by Parliament*is in respect of the 
same matter as that of the State law.” 


29. In the case of Tika Ramji v. State 
of Uttar Pradesh, 1956 SCR 393: (AIR 
1956 SC 676) while dealing with the 
question of repugnancy between a Cen- 
tral and a State enactment, this Court 
relied on the observations of Nicholas 
in his Australian Constitution, 2nd Edn. 
p. 303 where three tests of inconsistency 
or repugnancy have been laid down and 
which are. as follows:— : 

“(1) There may be inconsistency in 
the actual terms of the competing sta~ 
tutes (R. v. Brisbane Licensing Court, 28 
CLR 23 (Aus.)). 


(2) Though there may be no direct 
conflict, a State law may be inoperative 
because the Commonwealth law, or the 
award of the Commonwealth Court, is 
intended to be a complete exhaustive 
code (Clyde Engineering Co. Lid. v. 
Cowbum, 37 CLR 466 (Aus)) (supra). 

(3) Even in the absence of intention, 
a conflict may arise when both State 
and Commonwealth seek to exercise 
their powers over the same subject-mat~ 
_ ter. Victoria v. Commonwealth (1937) 
58 CLR 618, Wenn v. Attorney General, 
(1948) 77 CLR 84) (Aus).” ; 
This Court also relied om the decision 


in the case of Hume v. Palmer, 38 CLR ` 
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441 (Aus) as also the case of Ex parte 
McLean 43 CLR 472 (Aus) (supra) re- 
ferred to above. This Court also endors= 
ed the observations of Sulaiman, J. in 
the case of Shyamakant Lal v, Rambha- 
fan Singh, 1939 FCR 193: (AIR 1939 FC 
4} where Sulaiman, J, observed as ‘fol<- 
lows:— į 
“When the question is whether a Pro: 
vincial legislation is repugnant to an ex-: 
isting Indian law, the onus of showing. 
its repugnancy and the extent to which. 
it is repugnant should be on the party,: 


-attacking its validity, There ought to be! 
-a presumption in favour of its validity, ; 


and every effort should be made to re-' 
concile them and construe both so as. 
to avoid their being repugnant to each 
other,, and care should be taken to see 
whether the two do not really operate - 
in different fields without encroachment, ` 
Further, repugnancy must exist in fact, 
and not depend merely on a possibility.” 
30. In the case of Om Prakash Gupta 
v. State of U. P., 1957 SCR 423: (AIR 
1957 SC 458} where this Court was con- 
sidering the question’ of the inconsist- 
ency between the two Central enact- 
ments, namely, the Indian Penal Code 
and the Prevention of Corruption Act 
held that there was no inconsistency and 
observed as follows (at p. 464):— 


“It seems to us, therefore, -that the 
two offences are distinct and separate. 
This is the view taken in Amarendra 
Nath Roy v. The State, ATR 1955 Cal 236 
and we endorse. the opinion of the learn- 
ed Judges, expressed therein. Our con- 
clusion, therefore, is that the offence 
created under Section 5 (1) (ce) of the 
Corruption Act is distinct and separate 
from the one under Section 405 of tha 
Indian Penal Code and, therefore, there: 
can be no question of Section 5 (1) (ch 
repealing Section 405 of the Indian Penal 
Code. If that is so, then, Article 14 of. 
the Constitution can ‘be no bar”, if 


31. Similarly in the case of Deep 
Chand v. State of Uttar Pradesh, (1959): 
2 Supp SCR 8: (AIR 1959 SC 648). this} 
Court indicated the various tests to as< 
certain the question of repugnancy be= 
tween the two statutes and observed as 
follows (at p. 665 of AIR):— . 

“Repugnancy between two statutes 
may thus be ascertained an the basis of 
the following three principles:— 

(1) Whether there is direct conflict be= 
tween the two provisions; a 

(2) Whether Parliament intended to 
lay down an exhaustive code in respect 
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of. the subject-matter replacing the Act 
of the State Legislature; and 


(3) Whether the law made by Parlia- 
ment and the law made by the State 
Legislature occupy the same field”. 

32. In the case of Megh Raj v. Allah 
Rakhia, AIR 1942 FC 27 where Varada- 
chariar, J. speaking for the Court poirt- 
ed out that where as in Australia a 
provision similar to Section 107 of the 
Government of India Act, 1935 existed 
in the shape of Section 109 of the Aus- 
tralian Constitution, there was no 
corresponding provision in the Ameri- 
can Constitution, Similarly, the Cana- 
dian cases have laid down a principle 
too narrow for application to Indian 
eases, According to the learned Judge, 
the safe rule to follow was that where 
the paramount legislation does not 
purport to’ be exhaustive or unqualified 
there is no inconsistency. and in this 
connection observed as follows:— . 

“The principle of that decision is 
that where the paramount legislation 
does not purport to be exhaustive or 
unqualified, but itself. permits or re- 
cognises other laws restricting or quali- 
fying the general provision made in 
it, it cannot be said that any qualifica- 
tion or restriction introduced by an- 
other law is repugnant to the provision 
in the main or paramount law.” 


“The position will be even more cb- 

vious, if another test of ‘repugnancy 
which has been suggested in some cases 
is applied, namely, whether there is 
such an inconsistency between the two 
provisions that one must be taken to 
repeal the other by necessary implica- 
tion”, 
_ 83. In the case of "State of Orissa 
v. M. A. Tulloch & Co., (1964) 4 SCR 
461:(AIR 1964 SC 1284), Ayyangar, J. 
speaking for the Court observed as 
follows (at p. 1291):— 


“Repugnancy arises when two en- 
actments both within the competence 
of the two Legislatures collide and 
when the Constitution expressly or by 
necessary implication provides that the 
enactment of one Legislature has sup- 
eriority over the other then to the 
extent of the repugnancy the one super- 
sédes the other. But two enactments 
may be repugnant to each other even 
though obedience to each of them is 
‘possible without disobeying the other. 
The test of two legislations containing 
contradictory provisions is not, how- 


ever, the only criterion of repugnancy,: 
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for if a competent legislature with a 
superior efficacy expressly or implied- 
ly evinces by its legislation an inten- 
tion to cover the whole field, the en- 
actments of the other legislature whe- 
ther passed before or after would be 
overbome on the ground of repugn- 
ance. Where such is the position, the 
inconsistency is demonstrated not by a 
detailed comparison of provisions of 
the two statutes but by the mere exi- 
stence of the two pieces of legislation”. 


34. In. the case of T, S. Baliah v. 
T.S.-Rengachari, (1969) 3 SCR 65: (AIR 
1969 SC 701) it was “pointed out by this 
Court that before coming to the con- 
clusion that there is a repeal by im- 
plication, the Court must be satisfied 
that the two enactments are so incon- 
sistent that it becomes impossible for 
them to stand together. In other words, 
this Court held that whem there is a 
direct collision between the two enact- 
ments which is irreconcilable then only 
repugnancy results. In this connection, 
the Court made the following observa- 
tions (at p, 703 of ATR) :— 

“Before coming to the conclusion that 
there is a repeal by implication, the 
Court must be satisfied that the two 
enactments are so imconsistent or re- 
pugnant that they cannot stand to- 
gether and the repeal of the express 
prior enactment must flow from neces- 
sary implication of the lamguage of the 
later enactment. It is therefore neces- 
sary in this connection to scrutinse the 
terms and consider the true meaning 
and effect of the two enactments”, 


“The provisions enacted in Section 52 
of the 1922 Act do not alter the nature 
or quality of the offence enacted in 
Section 177, Indian Penal Code but it 
merely ‘provides a new course of pro- 


cedure for what was already an of- 
fence. In a case of this description 
the new statute is regarded mot as 


superseding, nor repealing by implica- 
tion the previous law, but as cumula- 
tive”. ; 


“A plain reading of the section shows 
that there is no bar to the trial or 
conviction of the offender under both 
enactments but there is only a bar to 
the punishment of the offender twice 
for the same offence. In other words, 
the section provides that where an act 
or omission constitutes an offence un- 
der two enactments, the offender may 
be prosecuted and punished . under . 
either or both the.enactments but shall 
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not be liable to be pualet twice for 
the same offence”,. 


35. On a careful danideranon, there- 
fore, of the authorities referred to above, 
the following propositions emerge:— 


1. That. in order to decide the. ques 
tion of .repugnancy’ it must be shown 
that the two enactments contain incon- 
sistent and irreconcilable provisions, so 
that they cannot stand together or ope= 
rate in the same field, 


2. That there can be no See by 
implication unless the inconsistency aps 
pears on the face of the two statutes, 

3. That where the two statutes oc= 
cupy a particular field, but there ` is 
room or possibility of both the statutes 
operating in the same field without 
coming into collision with each other, 
no repugnancy results, 


4, That where there is no inconsist- 
ency but a statute occupying the same 
field seeks to create distinct and sepa- 
rate offences, no question of repugn- 
ancy arises and both the statutes con= 
tinue to operate in the same field, 


36. In the light of the propositions 
enunciated above, there. can be no 
doubt that the State Act creates dis- 
tinct and separate offences with diffe- 
rent ingredients: and different punish= 
ments and it does not in any way- col- 
lide with. the Central Acts, On -the 
jother hand, the State Act itself permits 
the Central Act, namely, the Criminal 
Law (Amendment) Act to come to its 
aid after an investigation is completed 
and a report is submitted by the Com- 
missioner or the “Additional Commis- 
sioner. - It was contended however: by 
Mr, Venu Gopal that by virtue of the 
fact that the State Act: has obtained 
the assent of the President,’ it will be 
deemed to be a dominant legislation, 

and, therefore, it would overrule ‘the 
Central Acts, Doubtless, the State Act 
is the dominant legislation but we are 
unable, to agree with Mr. Venu’ Gopal 
that there are any provisions in the 
State Act which are irreconcilably or 
‘|directly inconsistent with the Central 
Acts so as to overrule them. 


37. Last but not the least there. is a 
very important circumstance - which 
, completely and conclusively clinches the 
issue and takes the force out of the 
argument of Mr. Venu Gopal on the 
question of. repugnancy, It would be 
seen that in the original State Act, 
Section 29 ran thus:— 
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© “Act to override other laws, etc— 
The provisions of this Act shall have 
effect notwithstanding anything incor- 
sistent therewith contained in any 
other law for the time being in force 
or any custom, , usage or contract or 
decree or order of a court - or, other 
authority,” 

This seciion underwent an amendment 
which was brought about by Tamil Nadu 
Act 16 of 1974 which substituted a 
new Section 29 for the old one, The 
mew section which was substituted may. 
be extracted thus:—- 


“Saving — The provisions of the Act 
shall be in addition to, and not in 
derogation of, any other law for the 
time being in force, and mothing con- 
tained herein shall exempt any public 
man from any proceeding by way cf 
investigation or otherwise which might, 
apart from this Ach, . be instituted 
against him”, 


This amendment received the assent of 
the President on 10th April, 1974 and 
was published in the Tamil Nadu Gov- 
ernment Gazette Extraordinary dated 
16th April, 1974. We have already 
shown that although the State Act was 
passed as far back as 30th December, 
1973 it received the assent of the Pre- 
sident on the 10th April, 1974, that 
is to say, on the same date as Act 15 
of 1974, The Act was however. brought 
into force on the 8th May, 1974 when 
the new S. 29 which had already replac- 
ed the old section and had become a 
part .of the statute, ‘Therefore, - for 
all intents and purposes the State Act 
cannot be read in isolation, but has to 
be interpreted in conjunction with th2 
express language contained in Section 
29 of the State Act, This section has in 
unequivocable terms expressed the in- 
tention that the State Act which was 
undoubtedly the dominant legislation 
would only be “in addition to and not 
in derogation. with any other law for 
the time. being in force” which mani- 
festly includes the Central Acts name- 
ly, the Indian Penal Code, the Corrup- 
tion Act and the Criminal Law (Amend= 
ment) Act, Thus, the Legislature about 
a month before the main Act came in= 
to force clearly declared its intention 
that there would be no question of th2 
State Act colliding with the Centre! 
‘Acts referred to above, The second 
part of Section 29 also provides that 
nothing contained in the Stata Ac? 
shall exempt any public man from be- 
ing proceeded with by way of investi- 
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gation or otherwise under a proceeding 
instituted against him under the Cent- 
‘ral Acts, It is, therefore, clear that in 
view of this clear intention of the 
legislature there can be no room for 
any argument that the State Act was 
in any way repugnant to the Central 
Acts, We have already pointed out 
from the decisions of the Federal Court 
and this Court that. one of the 
important tests to find out as to 
whether or not there is repugn« 
ancy is to ascertain the intention 
of the legislature regarding the fact 
that the dominant legislature allowed 
the subordinate legislature to operate 
in the same field pari passu the State 
Act, 


38. Craies in his Interpretation on 
Statute Law 6th Ed. p. 369 observes 
as follows:— 


“Many earlier statutes contain clauses 
similar in effect to the general rule, 
but without the confusing words as to 
contrary intention, These statutes, of 
some .of which a list is given below, 
seem not to be affected by the above 
rule, save so far as it enables the re- 
visers of the statute-book to excise the 
particular clauses, In accordance with 
this rule, penalties imposed by statute 
for offences already punishable under a 
prior statute are regarded as cumula- 
tive or alternative and not as replacing 
the penalty to which the offender was 
previously liable.” 


Such an intention is clearly discernible 
from the provisions of Section 29 of the 
State Act. Mr. Venu Gopal tried to 
rebut this argument on the ground 
that Section 29 would have no applica= 
tion where the inconsistency between 
the dominant statute and the subordi- 
nate statute is direct and complete. We 
have alrealy found on a discussion 
of the various provisions of the State 
Act that there is no direct inconsistency 
at all between the State Act and the 
Central Acts, and this affords a suffi- 
cient answer to the argument of Mr 
Venu Gopal, Having, therefore, given 
our, anxious consideration to the- im- 
port and ambit of Section 29 it seems 
to us that the provisions of Section 29 
would be presumptive proof of the fact 
that there is no repugnancy between 
the State Act and the Central Acts nor 
did either the legislature or the Pre- 
sident intend to. create any repugnancy 
between these Acts as a result of which 
the criticism regarding the repugnancy, 
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is completely obliterated in the instant 
case and we, therefore, hold that the 
State legislature never. intended to oc- 
cupy the same field covered by the 
Central Acts, 


39. It was, also contended by Mr, 
Venu Gopal that if the Central Acts 
being repugnant to the State Act are 
pressed into service even after the re~ 
peal of the State Act, the Central Acts 
would stand repealed hence the prose- 
cution of the appellant would be hit 
by Article 20 (3).of the Constitution 
i e, the appellant cannot be prosecuted 
for an ex ‘post facto offence, On our 
findings in*this case that there is no 
inconsistency between the State Act 
and the Central Acts, the application 
of Article 20 (3) of the Constitution to 
the facts of this case does not arise at 
all, We, therefore, find ourselves in 
complete. agreement ‘with the view 
taken by the High Court that the State 
Act creates new and distinct offences 
and is not in any way repugnant to 
any provisions of the Central Acts and 
consequently overrule the first limb of 


_the argument of counsel for the appel- 


lant, 


40. Similarly the contention of Mr. 
Venu Gopal as to whether or not the 
prosecution of the appellant would b¢ 
violative of Article 14 of the Constitu- 
tion is- not available to the appellant, 
and consequently the learned counsel 
gave up this point and in our opi- 
nion very rightly because since the 
State Act. has: now been repealed the 
question of the prosecution of the ap- 
pellant hereafter under the State Act 
does not arise at all, and, therefore, 
the question of two remedies being 
open to the prosecution’ which they 
may elect at their own option does not 
arise in this case, The appellant can be 
prosecuted only under the Corruption 
Act and the Penal Code and under no 
other Act at the moment. Moreover, it 
was obviously wrong to say that the 
earlier Central Law became violative 
of Article 14 as soon as the State law 
was enacted, 


41. This brings us to the second 
Iimb of the argument of the learned 
counsel for the appellant which relates 
fo the import and connotation. of the 
term: ‘public servant’. appearing in Sec- 
tion 21 (12) of the Indian Penal Code 
Clause (12) of Section 21. which is the 
relevant provision so far as the present 
case is concerned runs thus:— 


912 S.C. (Prs. 41-48] M. Karunanidhi v. 


"21, The words ‘public servant’ de- 
note a person falling under any of the 
descriptiong hereinafter following name~ 
ly: 


x x x x 


Twelfth — Every person— 

(a) in the service or pay of the Gov- 
ernment or remunerated by fees or 
commission for the performance of 
any public duty by the Government: 

x X X X X X% xX” 
{ft was vehemently contended by Mr, 
Venu Gopal that having regard to the 
constitutional and public duties of a 
Chief Minister or a Minister he cannot 
be deemed to be a public servant in 
any sense of the term. He further 
contended that the entire clause (12) 
{a) should be read as a whole and can- 
not be severed into two limbs inasmuch 
as the words ‘in the service or pay 
of the Government’ are used as syno~ 
nyms. It was further contended that 
the words ‘in the service or pay of the 
Government’ clearly connote the rela- 
tionship of master and servant — a 
relationship which is completely beyond 
the concept of the position of a Mini- 
ster or a Chief Minister, We, however, 
agree that so far as the first part of 
clause (12) (a) is concerned namley ‘in 
the service of the Government’ un- 
doubtedly signifies a relationship of 
master and servant where the employer 
employs - the employee on the basis 
of a salary or remuneration. But we 
are of the opinion that so far as the 
second limb ‘in the pay of the Govern~ 
ment’ is concerned, that appears to be 
of a much wider amplitude so as to 
include within its ambit even public 
servant who may not be a regular em= 
ployee receiving salary from his mas- 
ter, In other words, we think that a 
Minister or a Chief Minister will be 
clearly covered by the expression ‘per~ 
son in the pay of the Government’, Mr. 
Venu Gopal, however, relied on the 
meaning of the words ‘in the pay of 
as appearing in the various dictionaries, 

42. In Shorter Oxford English Dictio~ 
nary the expression ‘in the pay of is 
defined thus:— 

“To give money, ete, in retum for 
something or in discharge of an obli~ 
gation. Of a thing or action. ‘To yield 
an adequate return. To give money or 
other equivalent value for”. 

Similarly ‘Payer’ is defined thus: 

"One who pays a sum of money”. 

In Webster's Third New International 


z 


” The Chief Minister 
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Dictionary the expression, ‘In the pay 
of? is indicated to mean:— 

“Compensate, remunerate, satisfy, re- 
imburse, indemnify, recompense, repay. 
Pay is a general term, usu, lacking 
particularly connotation but sometimes 
bluntly stressing the purchase of. ser= 
vice, pay a machinist high wages”, 

“Wages, salary, remuneration”. 

43. In Websters New World Dictio- 
nary the expression ‘in the pay of is 
thus defined:— . 

“Stresses the idea of payment for a 
service rendered, but it often also car- 
ries an implication of reward (a bum- 
per crop remunerated the farmer for 
his labors)”. 

44. In Words and Phrases, Perma- 
ment Edition Vol. 31-A p. 176 the mean= 
ing of the word ‘pay’ is given thus:— 

“Pay” is remuneration, wages of 
salary. To remunerate; to recompense, 
to give any pay”. 

45. In Venkataramaya’s Law Lexicon 
Vol. II p. 1122 the expression ‘to pay 
money’ has the following connotation:— 

“To pay money is to pay it in res- 
pect of a right which some person has 
to receive it”, 

46. In Corpus Juris Secundum VoL 
¥O at page 200 the word ‘pay’ if used 
asa noun is defined as remuneration, 
wages, compensation, salary and the 
following observations are also made. 

“The noun ‘pay’ has been held equi- 
valent to, or synonymous with, ‘com- 
pensation’, salary and wages and has , 
been. compared with, or distinguished 
from, ‘allowance’ and ‘consideration””. 


4%. A careful analysis of the mean= 
ings assigned to the word ‘pay’ in the 
various dictionaries amd the texts refer- | 
red to above would clearly reveal thai 
the expression ‘in the pay of connotes 
a person is getting salary, compensa- 
tion, wages or any amount of money. 
This by itself however does not lead to 
the inference that a relationship 02 
master and servant must = necessarily 
exist in all cases where a person is” 
paid salary, This aspect of the matter 
would become crystal clear if we exa- 
mine the mature and the constitutional 
position and status of a Minister or a 
Chief Minister, 


48. Article 164 of the Constitution 
runs thus: ‘ 
“Other provisions as fo Ministers: (1} 
shall be appoint- 
ed by the Governor and the other 
Ministers shall be appointed by tha 
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Governor on the advice of the Chief 
Minister, and the Ministers shall hold 
office during the pleasure of the Gov- 
ernor: 

Provided that in the States of Bihar, 
Madhya Pradesh and Orissa, there skall 
be a Minister in Charge of tribal wel- 
fare who may ir addition be in charge 
of the welfare of the Schedule Castes 
and backward classes or any other 
work”, 

This Article clearly shows that a Chief 
Minister is appointed by the Governor 
and having been appointed by the 
Governor it is manifest that he is sub- 
ordinate to the Governor. Even in Sec- 
tion 52 (1) of the Government of In- 
dia Act, 1935 which preceded our 


Constitution the provision was worded . 


thus:— 


"52 (1) The Gevernor of a Governors 
province may, by notification, appoint 
ministers, not being members of his 
executive council or other officials, to 
administer transferred ‘subjects, and 
any ministers so appointed shall hold 
office during his pleasure: ` 


There may be paid to any minister 

so appointed in any province the same 
Salary as is payable to a member of the 
executive council in that province, un- 
less a smaller salary is provided by 
vote of the legislative council of the 
province”, _ 
In this section also it was the Governor 
who alone had the power to choose the 
ministers, In fact, in Article 164 the 
word ‘appointment’ is much higher 
than the conc2pt of a person being 
chosen. Article 134 (5) provides for the 
salary and allowances of Ministers end 
runs thus:— 


"164 (5) The salaries and allowances 
of Ministers shall be such ag the Legis- 
lature of the State may from time to 
time by law determine and, until the 
Legislature of the State.so determines, 
shall be as specified in the Second 
Schedule”. 

Under thìs provision the Ministers on 
being appointed by the Governor are 
entitled tọ such salaries and allowances 
as the Legislature of the State may 
determine from time to time and until 
this is done, the emoluments will be 
such as are specified in the Second 
Schedule. As however all the Legisla- 
tures of the States as also Parliament 
have already passed Acts providing for 
the salaries and emoluments of the 
Chief Minister. ahd the Ministers the 
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. tions or wages from the 
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specification of their emoluments in the 
Second Schedule to the Constitution have 
been deleted, 

49. Article 167 lays down the duties 
of the Chief Minister and runs thus:— 

- “167, Duties of Chief Minister as res- 
pects the furnishing of information to 
Governor etc. It shall be the duty of the 
Chief Minister of each State— 

_ (a) to communicate to the Governor 
of the State all decisions of the Council 
of Ministers relating to the administra- 
tion of the affairs of the State and pro- 
posals for legislation; 

(b} to furnish such information relating 
to the administration of the affairs of the 
State and proposals for legislation as the 
Governor may call for; 

(c) if the Governor so requires, to 
submit for the consideration of the 
Council of Ministers any matter on 
which a decision has been taken by a 
Minister but which has not been consi- 
dered by the Council,” 


It is, therefore, clear that by virtue of 
the provisions contained in Article 167, 
the Chief Minister undoubtedly performs 
a public duty of the nature as enjoined 
by.clauses (a) to (c) of Article 167, It 
is also clearly provided in the Constitu- 
tion that the Chief Minister or the Min- 
isters are entitled to salaries or allow- 
ances obviously in lieu of public duties 
that they perform. The salaries given 
to the Chief Minister or the Ministers 
are given -from the Government funds, 
and, therefore, there will be no diff- 
culty in holding that the Ministers are 
in the pay of the Government inasmuch 
as they receive their salaries, remunera~ 
Government. 
Mr. Venu Gopal, however, submitted 
that no analogy can be drawn between 
the constitutional provisions and the 
provisions contained in the Government 
of India Act because the constitutional 
position of a Chief Minister under the 
Constitution was not the same as under 
the Government of India Act where the 
Governor enjoyed vast amd- plenary 
powers and was not bound by the advice 
of the Council of Ministers as the Gov~ 
ernor is under our Constitution. It is not 
necessary to probe into this aspect of 
the matter, because the Constitution 
clearly lays down that the Governor ap- 
points the Chief Minister and being the 
appointing authority he is also the dis- 
missing authority. We are not at all 
concerned in the instant case as to the 
circumstances under which the Governor 


can appoint -or- dismiss the Chief Minis- 
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ter. Once it is conceded that the Gover- 
hor ‘appoints. the Chief Minister who is 
paid a salary according to a statute made 
by the legislature from the Government 
funds, the Chief. Minister becomes a 
person in the pay of the Government’ so 
as to fall squarely within clause (12) of 
Section 21 of the Penal Code, » 
50. There is another circumstance to 
show that a Chief Minister or a Minis- 
ter is ` undoubtedly a public’ servant 
which was relied upon by’ ‘the’ High 
Court in repelling the argument of Mr. 
Venu Gopal. Section 199 of the Code 
runs thus:— 
"199 (2) Notwithstanding anything 
contained in this Code, when any . of 
fencé falling under Chapter XXI of the 


Indian Penal Code is alleged to have ` 


been committed against a person. who, 
` at the time of such commission is the 
President of India, the Vice-President of 
India, the Governor. of a State, the Ad- 
ministrator of a Union Territory or a 
Minister of the Union or of a State or 
of-a Union territory, or any other pub- 
lic servant employed in connection with 
the affairs of the Union or of a State in 
respect of his conduct in the discharge 
of his public functions a Court of Ses- 
sion may take cognizance of such offence, 
without the case being committed to ‘it, 
upon a complaint in writing made by 
the Public Prosecutor.” - $ 


The use of ‘the words ‘other public ser- 
vants’ following a Minister of the Union 
or of a State clearly shows that a Min- 
ister would also be a public servant as 
other public servants contemplated by 
Section 199 (2) of the Code are the Code 
being a statute complementary and allied 
‘Ito the Penal Code can be looked into for 
the purpose of determining the real 
meaning and import of the words ‘public 
servant’ as used in the aforesaid section. 


51. The Solicitor General placed reli- 
ance on the decision of this Court in the 
case of Dattatraya Narayan v. State of 


Maharashtra, 1975 Supp SCR 145: (ATR 


1975 SC 1685) where this Court had held 
in a slightly different context that a 
Minister was a public servant. Mr. Venu 
Gopal has, however, distinguished this 
decision on the ground that this Court 
proceeded on the assumption that it was 
not disputed before the Court that the 
Minister was a Public Servant and the 
_ case having been decided on the con- 
cession of the parties cannot be relied 
upon by the Solicitor General. In that 
case to which two of us (Untwalia and 


m 


ALR, 
Fazal Ali, JJ.) were parties to the judg- 
ment, the following observations -were 
made (at: p. 1688):— | a l 
“The duty assigned to a public ser- 
vant by kis master, be it under a sta= 


` tute or by an executive order, will as- 


sume the character of public duty, pro- 
vided the duty assigned is not illegal or 
against public policy. Will it'make any 
difference in the case of a Minister? In 
our judgment, not. The Minister is a puba 
liċ servant — not disputed”, - 4 

52. These observations 'no doubt forti« 
fy our opinion that the Chief Minister 
is a public servant which is based on the 
reasons that' we'have already given and 
which are different from those given in 
the case cited before us.‘ - 


53. In the case of Emperor v. Sibnath 
Banerji, AIR 1945 PC 156 the Privy 
Council clearly held that it was not in a 
Position to accept the suggestion of the 
counsel that the Minister was not sub- 
ordinate to the Governor, This was the 
precise argument which had been put 
forward by Mr. Venu Gopal when he 
contended that the Chief Minister is not 
subordinate to the Governor. The- Privy 
Council observed as follows in this con~ 
nection: — ` ee a 


. “So far as it is relevant in the pre~ 
sent case, their Lordships are unable to 
accept a suggestion by counsel for the 
respondents that the Home Minister is 
not an officer subordinate to the Gover- 
nor within the meaning of S. 49 (1), and 
so far as the decision in Emperor v. 


' Hemendra Prosad Ghosh, ILR (1939) Z 


Cal 411: (ATR 1939 Cal 529) (SB) decides 
that a Minister is not such an officer 
their Lordships are unable to agree with 
it. While a Minister may have duties ta 
the Legislature, the provisions of' S. 51 
as to the appointment, payment and dis- 
missal of Ministers, and S. 59 (3) and 
(4) of the Act of 1935, and the Business 
Rules made by virtue of S. 59, place be- 
yond doubt that the Home Minister is 
an officer subordinate to the Governor”. 
We find ourselves in complete agreement 
with the view taken by the Privy Coun- 
cil. In fact the case of the Privy Coun- 
cil referred to above was noticed and 
relied upon by this Court in the case of 
Rao Shiv Bahadur Singh’ v, State of 
Vindhya Pradesh, 1953 SCR 1188: (ATR 
1953 SC 394) where this Court observed 
as follows {at p. 401 of ATR):— 

“Clause 9 of Section 21 Indian Penal 
Code shows that every officer in the 
service'or pay of the Crown for the per- 
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formance of any public duty is a ‘public 
servant. The decision: -o the Privy 
Council in King. Emperor v. Sibnath 
Banerji, 1945 FCR 195: (AIR 1945 PC 
156) is decisive to show that a Minister 
under the Government of India Act’ is 
‘an officer’ subordinate to the Governor. 
On the same reasoning there can -be no 
doubt that the Minister of Vindhya Pra- 
desh would be an ‘Officer of the State of 
Vindhya Pradesh’. Therefore, prior to 
the passing of Ordinance No. XLVIII of 
1949 and on the view that the Indian 
Penal Code with necessary | adaptations 
mutatis mutandis was in force at least 
in. the Rewa portion of Vindhya Pradesh 
(if not in the entirety of Vindhya Pra- 
desh) the first appellant was a publie 
servant. as defined in. Section 21, Indian 
Penal Code, as adapted, The amendment 
of the said section brought about there- 
fore no substantial change in the posis 
tion of the first appellant.”. 


54. In the case of Namdeo Kashinath 
v, H. G. Vartak, AIR 1970 Bom 385 
Deshpande, J. poneemmed as follows. (at 
p. 388):— 


“Whatever be the. practical and actual 
position, the fact remains that it is the 
Governor who can accept the’ resigna- 
tion of the Ministry or Minister and it 
is the Governor again who can dismiss 
or remove the Minister from office. Un- 
der Section 3:.(60) of the General Clauses 
Act, 1897, the word ‘State Government’ 
has been defined, Clause (c) of S. 3 (60) 
is applicable ‘to: the present, case .and 
therefore the State ‘Government is . to 
mean the Governor for the purpose of 
the present case. The ‘result therefore is 
that accused No, 1 is a public servant 
who can be said to be removable only 
by. the State Government, meaning there- 
by the Governor, and I do-not find any 


difficulty in coming to the conclusion - 


that the second requirement of S. 197, 
Cr. P. C. also is fully satisfied as far as 
accused No., 1,is concerned”, | 

55.. In the case of Tara Singh v: Di- 
rector, Consolidation of Holdings,, Pun~ 
jab, Jullundur, AIR 1958 Punj 302 the 
Punjab High Court took the same - view 
and observed.as follows (at p. 304):— 

“It follows from the above conclusion 
that under Article 154 (1). of the Consti- 
tution the Governor. may act directly 
or through his subordinate officers.. In 
the present case he has acted through 
the Development Minister. The. question 
arises’ whether he could so act. Obvicus- 
ly the executive authority carries on 
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the- business of the Government and part 
of this business is the power given to 
the State Government under Section 42 
of the Consolidation Act, Under Arti- 
cle 166 (3) of the Constitution the Gov- 
ernor can: allocate this. business. to any 
Minister he likes......... Moreover there 
can be mo doubt that a Minister is sub- 
ordinate to the Governor. The Governor 
is the executive head of the State and 
this -position he does not share with the 
Chief Minister or any other - Minister. 
He allocates his executive duties to vari- 
ous Ministers under Article 166 @). of 
the Constitution. . 

He appoints a Minister albeit on the 
advice of ‘the Chief Minister and the 
Minister holds office during his pleasure. 
Therefore it is open to a Governor un- 
der the Constitution to dismiss an indi- 
vidual Minister at his pleasure, In these 
circumstances there can be no doubt 
that a Minister is to be considered as 
an officer subordinate to the Governor.” 
We find ourselves in complete agreement 
with the view taken and the reasons 
given by the Punjab High Court in the 
aforesaid case. 


56. To the same effect is a decision of 
the J. & K. High Court in the case of 
Bakshi Ghulam Mohd. v. G. M., Sadiq, 
AIR 1968 J & K 98 where Anant Singh, 
J, observed as follows (at p. 102):— 


“A Minister of a State is ‘paid ` from 
its public exchequer, and he is paid for 
doing. public duty and, in my opinion, 
a. Minister is a ‘public officer’ within 
the meaning of S. 80 as defined in Sec- 
tion 2 (17) (h) of the Civil P. C.” 

The opinion expressed, by the learned 
Judge’ is clearly in consonance with the 
view. that we have taken in this case. 


57. Three facts, therefore, have been 
proved ‘beyond doubti— 

1, That a ‘Minister is appointed or 
dismissed by the Governor and is, there- 
fore, subordinate to him whatever be 
the nature and status of his constitu- 
tional functions. 


2. That a Chief Minister or a ‘Minister 
gets salary for the public. work done or 
the public duty performed by him. 

3. That the said salary is paid to the 
Chief Minister or the Minister from the 
Government funds, 

It is thus incontrovertible, that the 
holder ' of a public office such ‘as the 
Chief Minister is a public servant in res- 
pect of ‘whom the Constitution provides 
that he will get his salary from the 
Government Treasury so long he -holds 
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his office on account of the public ser- 
vice that he discharges, The salary given 
to the Chief Minister is conterminous 
with his office and is not paid like other 


constitutional functionaries such as the © 


President and the Speaker. These facts, 
therefore, point to one and only one 
conclusion and that is that the Chief 
Minister is in the pay of the Govern- 
ment and is, therefore, a public servant 
within the meaning of S, 21 (12) of the 
Penal Code, 


58. For the reasons given above, w@ 
are satisfied that a Chief Minister or a 
Minister is undoubtedly a public servant 
as defined in Section 21 (12) (a) of the 
Penal Code and the view taken by the 
High Court on this point was absolutely 
correct in law. The result is that all the 
contentions raised by Mr. Venu Gopal, 
counsel for the appellant fail and the 
appeals are dismissed. The case before 
the Special Judge will now proceed to 
its ultimate end according to law. 


Appeals dismissed. 
POENE ; 
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(A) Penal Code (45 of 1860), S. 302 — 
Constitution of India, Art. 136 — Imposi- 
tion of sentence — Question as to — Re- 
structuring of S. 302 by Court — Per- 
missibility. (Criminal P. C. (2 of 1974), 
S. 354 (3).) 

Per Krishna Iyer, J. (Desai, J. agree~ 
ing) (Sen, J. Dissenting):— When the 
legislative text is too bald to be self- 
acting or suffers zigzag distortion in ac- 
tion, the primary obligation is on Par- 
liament to enact necessary clauses by 
appropriate amendments to S. 302, LP.C, 
But if legislative undertaking is not in 
sight Judges who have to implement 
the Code cannot fold up their profes- 
sional hands but must make the provix 
sion viable by evolution of supplemen-~ 
tary principles, even if it may appear to 
possess the flavour of law-making. 

(Para 16) 

Per Sen, J. (Dissenting):— It is con~ 
stitutionally and legally impermissible 
for the Supreme Court while hearing an 
appeal by special leave under Art. 136 
of the Constitution, on a question of 
sentence, to restructure S. 302 of the 
Penal Code, 1860 or S. 354, sub-sec. (3) 
of the Code of Criminal Procedure, 1973, 
so as to limit the scope of the sentence 
of death provided for the offence. of mur- 
der under S. 302. 


It is also not legally permissible for 
the Supreme Court while hearing an ap- 
peal in a particular case where a capi« 
tal sentence is imposed, to define the 
expression “special reasons” occurring in 
sub-sec, (3) of S. 354 of the Criminal 
Procedure Code, in such ‘a manner, by. 
a process of judicial interpretation, 
which virtually has the effect of abolish- 
ing the death sentence. 


(Para 126) 
Anno: AIR Comm. Penal Code (2nd 
_ Edn.), S. 302 N. 45A., Const. of India 


(nd Edn.), Art. 136 N. 10A, Cr. P. G 
(Tth Edn.), S. 354 N. 14. 


(B) Penal ‘Code (45 of 1860), S. 302 — 
Death sentence or life R. I. — Imposi- 
tion of — Condensed guidelines pointed 
out — (Criminal P. C, (2 of 1974), S. 354 
(3). Cri. A. No. 501 of 1974, D/- 12-9- 
1974 (All); Cri. A. No. 213 of 1977 and 
Refd. Trial No. 3 of 1977, D/- 9-1-1978 
(Ker) and Cri. A. No. 261 of 1973 and 
Refd. No. 8 of 1977, D/- 28-9-1977 (All), 
Reversed. . 

Per Krishna Iyer, J. (Desai J. agree- 
ing) (Sen, J. Dissenting):—- The criminal 
law of the Raj vintage has lost some of 
its vitality, notwithstanding its formal 
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persistence in print in ‘the Penal Code 
so far as S. 302, I. P.C. is concerned. In 
the post-Constitution 
LP.C. and S. 354 (3) of the Code of Cri- 
minal Procedure have to be read in the 
humane light of Parts III and IV, fur- 
ther illumined by the Preamble to the 
Constitution. 

The retributive theory has had its day 
and is no longer valid. Deterrence and 
reformation are the primary social goals 
which make deprivation of life and li- 
berty reasonable as penal panacea. 


The current ethos, with its strong em- 
phasis on human rights and against 
death penalty, together with the ancient 
strains of culture spanning the period 
from Buddha to Gandhi must ethically 
inform the concept of social justice 
which is a paramount principle and cul- 
tural paradigm of ‘our Constitution. 

The personal and social, the motiva- 
tional and physical circumstances, of the 
criminal are relevant factors in adjudg- 
ing the penalty as clearly provided for 
under the new Code of 1973: ‘So also the 
intense suffering already endured by pri- 
son torture or agonising death penalty 
hanging over head consequent on the le- 
gal process. 


Although the somewhat obsolescent M`- 
Naughten Rules codified in S. 84 of the 
Penal Code alone are exculpatory, men- 
tal imbalances, neurotic upsets and psy- 
chic crises may be extenuatory and the 
sense of diminished responsibility may 


manifest itself in judicial clemency of — 


commuted life incarceration. 


Social justice, projected by Art. 38, 
colours the concept of reasonableness in 
Art. 19 and non-arbitrariness in Art. 14. 
This complex of articles validates death 
penalty in a limited class of cases. May 
be, train dacoity and bank robbery 
bandits, reaching menacing proportiors, 
economic offenders 
intentional and organised way, are such 
categories in a Third World setting. 

Apart from various considerations 
which may weigh with the Court,. one 
consideration which may be rele- 
vant in given circumstances, is the 
planned motivation that goaded the ac- 
cused to commit the crime. Largely in 
India death is caused not by a cool, cal- 
culated, professionally cold blooded plan~ 
ning but something that happened on 
the spur of the moment. In fact in fac- 
tion-ridden society factions come to grip 
on a minor provocation and a gruesome 
tragedy occurs. 
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But with the development of the com- 
plex industrial society there has come 
into existence a class of murderers who 
indulge in a nefarious activity solely for 
personal, monetary or property gain. 
These white-collar criminals in appro- 
priate cases do deserve capital punish- 
ment as the law now stands, both as de- 
terrent and as putting an end to an ac- 
tive mind indulging in incurably nefari- 
ous activities. It is such characteristics 
that determine more or less the gravity 
and the character of the offence and 
offender. Where intractable mafia shows 
up in murderous profusion, the sentence 
of death must, reluctantly though de- 
fend society. 


The survival of an orderly society with- 
out which the extinction of human 
rights is a probability compels the 
higher protection of the law to those of- 
ficers who are charged with the fearless 
and risky discharge of hazardous duties 
in strategic situations. Those officers of 
law, like policemen on duty or soldiers 
and the like have to perform their func- 
tions even in the face of threat of vio- 
lence sometimes in conditions of great 
handicap. If they are killed by design- 
ers of murder and the law does not ex- 
press its strong condemnation in’ extreme 
penalisation, justice to those ` called 
upon to defend justice may fail. This 
facet of social justice also may in cer- 
tain circumstances and at certain stages 
of societal life demand death sentence. 


When an environmental | technologist, 
food and drug chemist or engine manu- 
facturer intentionally acts in the process, 
abetted by the top decision-makers in 
the corporation concerned, in such man- 
ner that the consumer will in all pro- 
bability die but is. kept wilfully in the 
dark about the deadly consequence by 
glittering advertisement or suppressio 
veri, he deserves death penalty for so- 
ciety’s survival, if he fulfils the ele-+ 
ments of murder. 


‘Special reasons’ necessary for impos- 
ing death penalty must relate, not te 


. the crime as such but to the criminal. 


The crime may be shocking and yet the 
criminal may not deserve death penalty. 
The crime may be less shocking than 
other murders and yet the callous crimi- 
nal, e.g. a lethal economic offender, may 
be jeopardizing societal existence by his 
act of murder. Likewise, a hardened 
murderer or dacoit or armed robber whe 
kills and relishes killing and raping and 
murdering to such an extent that he is 
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beyond rehabilitation within a reasonable 
‘period according to current ‘psycho- 
therapy or curative techniques may de~ 
serve the terminal sentence. Society sur- 
vives by security for ordinary life.: If 
officers enjoined to defend the peace are 
treacherously killed to facilitate. perpe- 
tuation of murderous ‘and often plunder= 
ous crimeés social justice steps in ‘to’ de= 
mand death penalty dependent : on the 
totality of. circumstances. ` i 

There is ‘a` divinity in every man and 
that none is beyond redemption. But 
death penalty, still ‘on our Code,.is the 
last step in a narrow category where, 
within a reasonable spell, the murderer 
` is not likely to be cured and tends to 
murder others, even within the prison or 
immediately on release, if left alive, 
The patience: of society must be temper- 
ed by the prudence of social- security 
and that is the limited justification for 
deprivation of ‘fundamental ` rights “by 
extinguishment ‘of the’ whole human be+ 
ing. The extreme penalty can be invok-~ 
ed only in extreme situations. : (Para 82) 


It is illegal to, award ‘capital sentence . 


without considering the corréctional pos 
sibilities ‘inside . prison. Anger, . even 
judicial anger, solves no problems ` but 
creates many. .. (Para: 105) 


A family feud, an altercation,..a. sud- 
den passion, - although : attended with 
extraordinary cruelty, young. and .malle- 
able: age, reasonable: prospect of .. refor- 
mation and absence of any conclusive 


circumstance that the assailant ‘is’ a. 


habitual murderer’ or given. to chronic 
violence these catena of circumstances 
bearing on the offender: call for the lesi 
ser senterice, ' gin eee (Para 19) 


` Per Sen, J.:— It is ‘neither ` ' feasible 
nor legally permissible for the Supreme 
Court to give a definite. connotation . to 
the expression “special reasons” occur 
ting in S. 354, sub-sec. (3) of the Code 
of Criminal Procedure, 1973. It is diffi- 
cult to put “special reasons” in a strait- 
jacket. Each’ case musti:depend on; - its 
own particular facts. The-question of 
sentence must be left to the discretion’ of 
the Sessions Judge trying the accused, 
(Para 194) 
It is not proper for the Court to 
trench “upon the 'President’s or the Gov- 
ernor’s prerogative to’ grant pardon or 
reprieve under ‘Arts. 72 (1) and 161, in 
taking upon itself the task-of commuta-~ 
‘tion of a death seritehce; which is pro- 
perly imposed, in the facts and circum~ 
stances of a particular “case; merely’ be- 
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cause there is a doubt:that the Execu-< 
tive ‘may commute the sentence ulti- 
mately. or by one’s views as to-the uti- 
lity of a death’ penalty, Judges are en~ 
titled to hold their own views, but it is 
the bounden duty of the : Court- to im- 
pose a. proper punishment, 
upon the degree of criminality. and. the 
desirability to impose . such’ punishment 
as a measure of social necessity, as a 
means p- deterring other: potential of- 
fenders. ‘It is only in very grave cases 
where it. is a crime against the. society 
and the brutality of the crime shocks the 
judicial conscience. that Court has the 
power, as well as the duty, to . impose 
the. death sentence. In view of these 
adequate safeguards, it can „hardly be 
asserted that the sentence of death pro- 
vided for an offence of murder punish- 
able under S. 302 is de-humanising’ or 
that it is ‘unnecessary’. (Para 197) 

As. regards. ‘hardened’ murderers, there 
are few to be found. Many murders un- 
fortunately, go. undetected, and many 
a.briital murderer has „to be acquitted 
for want of legal evidence bringing his 
guilt: beyond all reasonable doubt. Never- 
theless, when the „guilt is proved, the 
Court “should leave aside all humanita- 
rian considerations, if the extreme pe- 


. depending: 


nalty‘is called: for. A ‘professional’: mui- 


derer. must, as. a ‘matter of ‘course; 
sentenced to death’ because “he is: a 
menace’ tothe society. © Whatever: sym- 
pathy: the: ‘Court. can have should: be 
reserved forthe victims of ‘thë: crime 
rather than for the .. perpetrators, © In 
such cases, the: law must take its: course. 

- (Para. 202) 


The weight. of evidence and’ reason is 
in favour.. of the retention of the death 
penalty. If the. Courts were to -be guid- 
ed by the classification:" made. by the 
majority the death sentence for an. of- 
fence. of murder punishable under. Sec- 
tion 302, for all practical purposes, ‘would 
be a non-existent. 

(Paras ‘203, 204) 


tt is the duty of the Court to impose 
a-proper punishment, . ‘depending upon 


. the degree of criminality and desirability 


to impose. such punishment as a measure. 
of social necessity, as a means of deter- 
ring other potential offenders. Failure to 
impose a death. sentence in such. grave 


cases where it is a crime against the so-. 


ciety particularly in cases of murders 


committed. with extreme brutality, will 
bring to nought the. sentence. of. death 
provided by S. 302, {Para 222) 


be | 
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In the light of the opinion of the 
majority, the death- ‘sentence in each of 
these appeals was commuted: to a sers 
tence of imprisonment for life. Criminal 
App. No.. 501 of. 1974, D/- 12-9-1974 (All; 
Cr. A, No. 213 of 1977 and Refd, Trial 
No. 3 of 1977, D/- 9-1-1978 (Ker); ane 
Cr. A. No. 261 of 1973, and Refd. No. 8 
of 1977, D/- 28-9-1977 (All), Reversed. 

Anno; AIR, Comm, Penal Code (2nd 
Edn.), S. 302 N. 24, Cr. P. Ce (7th Edi- 
tion), S. 354 N. 14. 

(C) Criminal P..C. (2 of 1974), S. 235 
(2) — Construction — Offence under 
S. 302, L P. C. — Imposition ‘of sentence 
— Duty of Court and procedure to. he 
followed indicated, 

Per Krishna Iyer, J. (Desai J, agrees 
fng):— S. 235 (2) provision should he 
construed to mean that where the Court 
has to choose one or the other sentence 
and if with a view to inflicting a certain 
sentence, special reasons are required to 
be recorded, obviously the State which 
is the prosecutor, must be called upon 
to state to the Court which sentence as 
prosecutor it would consider appropriate 
in the facts and circumstances of the 
case, ‘(Para 92) 


‘Where the accused is convicted for an ` 


offence under S. 302, LP.C., the Court 
should call upon the Public Prosecutor 
at the stage of S. 235 (2) to state to the 
Court whether the case is one -where 
the accused as a matter of justice should 
be awarded the extreme penalty of law 
or the lesser sentence of’ imprisonment 
for life. If the Public Prosecutor in- 
forms the Court that the State as pros2« 
cutor is of the opinion that the case is 
not one where extreme penalty is called 
for and if the Sessions Judge agrezs 
with the submission, the matter should 
end there, . (Para 93} 


Tf on the other hand the Public Pro 
secutor states that the case- calls for 
extreme penalty prescribed by law, the 
Court would be well advised to call 
upon the Publie Prosecutor to state and 
establish, if necessary, by leading evi~ 
dence, facts for seeking extreme penalty 
prescribed by law. Those reasons and 
the evidence in support of them would 
provide the special reasons according to 
the State which impel capital punish< 
ment. It would be open to the accused 
to rebut this evidence either by submis- 
sions or if need be, by leading evidence, 
At that stage the only consideration re- 
levant for the purpose of determining 
the. quantum of punishment-..would ‘ca 
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the consideration. bearing on the ques- 
tion of ‘sentence alone and not on the 
validity of the verdict of guilty. `. Atfer 
considering the. submissions and evi- 
dence it would be for the Court with 
its extreme judicious approach and bear« 
ing in mind the question that the ex- 
treme penalty is more an exception, ta 
determine what would be the appro« 
priate sentence, (Para 94) 
Anno; AIR Comm, Cr, P. C. (mth Edi- 
tion), S. 235 N. L 
Cases Referred : Chronological Paras 
AIR 1978 SC 274:1978 Cri LJ 186 87 
AIR, 1978 SC 368 2 1978 Cri LJ 359 87, 


102 
AIR, 1978: Sc 597 4 (1978) a SCC 248 
14, 54 

AIR 1978 sc 1675 ə (1978) 4 SCC 494.: 
1978-Cri LJ 1741 82 


AIR 1977 SC 349 : 1977 Cri LJ 214 110 
AIR 1977 SC 2423 4 (1978) 1 SCR 560 
193 
AIR. 1976 - sc. 230 : (1976) 2 SCR 684: 
1976 Cri LJ 291 . 193 
AIR; 1976 SC 2072.1 1976 Cri LJ 1642 
105 

AIR 1976 SC 2196: (1976) 4 SCC 298: 
1976 Cri LJ 1716 193 
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(1976) 428 US 1535 49 L Ed 2d 859, 
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(1976) 428 US 242 : 49 L Ed 2d 913, Pro- 
ffitt v. Florida i 181, 182 
(1976) 428 US 262: 49 L Ed 2d 929, 
Jurek v. Texas > > - 181, 182 
(1976) 428 US 280349 L Ed 2d 944, 
Woodson v. North Carolina 181 
(1976) 428 US 325:49 L Ed 2d 974, 
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AIR 1974 SC 1115 :.1974 Cri LJ 796 110 
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160 
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(1971) 402 US 183; 28 L Ed 2d 711, 
McGautha v. California 170 
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Mr. R. K. Garg, Advocate (in Cri, A, 
No. 513 of 1978), Mr. S. K. Bagga, Ami~« 
cus Curiae (in Crl, A. No. 512 of 1978) 
and P. K. Pillai, Amicus Curiae (in Cri, 
A. No. 511 of. 1978), for Appellants; Mr. 
D. P. Uniyal, Sr. Advocate (Mr. M. V. 
Goswami, Advocate with him), for tha 
State of Y. P., Mr. K. R. Nambiyar, Ads 
vocate, for the State of Kerala. 


KRISHNA IYER, J. (for himself and 
on behalf of Desai J. — Majority 
view):—- THE DEADLY QUANDARY: 
To be or not to be: that is the question 
of lethal import and legal moment, in 
each of these three appeals where leava 
‘is confined to the issue of the propriety 
of the impost of capital penalty against 
which the brutal culprits desparately be~ 
seech that their dear life be spared by 
the Summit Court and the incarceratory 
alternative be awarded instead, There 


is, as here, a judicial dimension to the. 


quasi-Hamletian dilemma when “a mur- 
der most foul” demands of sentencing 
justice punitive infliction of death or 
the lesser punishment of life imprison- 
ment, since the Penal Code leaves the 
critical choice between. physical ` liquida- 
tion and life-long incarceration to the 
enlightened conscience and eensiieed 
judgment of the Court, 

2. A narration of facts is normally 
necessary at this early stage but we re- 
legate it to a later part, assuming for 
the nonce the monstrosity of the mure 
der in each case. Is mere shock at the 
horrendous killing sufficient alibi to ex- 
tinguish one more life, de hors circum 
stances, individual and social, motiva- 
tional and psychical? The crime and the 
criminal, contemporary societal crises, 
opinions of builders and -moulders of 
the nation, cultural winds of world 
change and other profound factors, spi- 
ritual and secular, and above all, con- 
stitutional, imarticulately guide. the 
Court’s faculty in reading the meaning 
of meanings in preference to a mechani- 
Stic interpretation of Section 302, LPC. 
projected in petrified print from Macaus 


me vanes! mint, 


A.I R. 


. 3. We banish possible confusion about 
the precise issue before us—it is not the 
constitutionality of the provision for. 
death penalty, but only the canalisation 
of the sentencing discretion in a compet« 
ing situation. The former problem is 
now beyond forensic doubt after Jag- 
mohan Singh, (1973) 1 .SCC 20: (AIR 
1973 SC 947) and the latter is in critical 
need of tangible guidelines, at once con< 
stitutional and functional. The law re- 
ports reveal the impressionistic and un< 
predictable notes struck by some deci< 
sions and the occasional vocabulary of 
horror and terror, of extenuation and 
misericordia, used in the sentencing tail- 
piece of judgments. Therefore, this 
jurisprudential exploration, within thea 
framework of S. 302 I. P. C., has become 
necessitous, both because the awesome 
‘etiher/or’ of the section spells out no 
specific indicators and law in this fatal 
area cannot afford to be conjectural. 
Guided missiles, with lethal potential, in 
unguided hands, even judicial, is a gravé 
risk where the peril is mortal though 
tempered by the appellate process, The 
core question — the only question — 
that occupies our attention, within the 
confines .of the Code, is as'to when and 
why shall capital sentence be pronounc-. 
ed on a murderer and why not in other 
cases, 

4. The penological poignancy and 
urgency of the solution is obvious since 
the human stakes are high, and error, 
even judicial error, silences for ever a 
living being and despatches him to that 
‘undiscovered country from whose bourn 
no traveller returns’: nor’ once executed, 
can ‘storied urn or animated bust back to 
its mansion call the fleeting breath’. The 
macabre irrevocability of the extreme 
penalty makes the sombre issue before 
us too important to be relegated, as often 
happens, to a farewell paragraph with 
focus on frightful features of the crime 


‘and less stress on the crime-doer and rë- 


lated factors. When human rights juris- 
prudence and constitutional protections 
have escalated to sublime levels in our 
country and heightened awareness of the 
gravity of death penalty is growing all 
over the civilised globe in our half-cen- 
tury, is it right to leave S. 302 I. P. C. in 
vague duality and value-free neutrality 7 
Any academic who has monitored Indian 
sentencing precedents on murder may 
awaken to ‘the overt ambivalence and 
covert conflict’ among judges ‘concerning 
continued resort to the death sentence" 
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“which, according to Prof.’ Blackshield,(1) 
seems to mirror the uncertainties and 
conflicts of values in the community it- 
self’. This tangled web of case-law has 
been woven around the terse terms of 
S. 302, I, P. C. during the last hundred 
years. ? 

THE OLD TEXT AND THE NEW LIGHT 

Section 302. Whoever commits mu-der 
shall be punished with death, or impri- 
sonment for life, and shall also be liable 
to fine, 

5. Such stark brevity leaves deadly 
discretion but beams little legisletive 
light on when the court shall hang the 


sentence or why the lesser penalty shall - 


be preferred. This facultative fluidity of 
the provision reposes a trust in the court 
to select. And ‘discretionary’ navigation 
in an unchartered sea is a hazardous 
undertaking unless recognised and re2og- 
nizable principles, rational and constitu- 
tional, are crystallised as ‘interstitial 
legislation’ by the highest court. The 
flame of life cannot flicker uncertain; and 
so S. 302 I. P. C. must be invested with 
pragmatic concreteness that inhibits ad 
hominem responses of individual judges 
and is in penal conformance with comsti« 
tutional norms and world conscience. 
Within the dichotomous frame-work of 
S. 302 I. P. C., upheld in Jagmohan Singh 
(AIR 1973 SC 947). We have to evolve 
working rules of punishment bearing the 
markings of enlightened flexibility and 
Societal sensibility. Hazy law, ‘where 
_ human life hangs in the balance, injects 
an agonising consciousness that jud-cial 
error may prove to be ‘crime’ beyond 
‘punishment’. And history bears testi-« 
mony to reversal of Court verdict by 
Discovery of Time. The tragic speech in 
the Commons of former Home Secretary 
(Chuter Ede) makes ghastly reading() ; 


“I was the Home Secretary who w-ote 
on Evans’ papers; “the law must take its 
course.” I never said, in 1948 that a 
mistake was impossible. I think Evans’ 
case shows, in spite of all that has been 
done since, that a mistake was possible, 
and that, in the form in which the ver- 
dict was actually given on a particular 
fe ee es ee ee ee 


l. Prof. A. R. Blackshield, Associate 
Professor of Law, University of New 
South Wales: Capital Punishment in 
India: The Impact of the Ediga Annamma 
Case — July, 1977. 

2 The Crusade against Capital Punish- 
ment in Great Britain by Elizabeth 
Orman Tuttle, 1961, p: 96, 
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case, a mistake was made. I hope: that 


-no future Home Secretary, while in office, 


or after he has left office, will ever have 
to feel that although he did his best and 
no one could accuse him of, being either 
careless or inefficient, he sent 2 man to 
the gallows who was not “guilty as charg- 
ed,” . 
That is why we devote a whole judgment 
to what ordinarily is a brief finale at the 
end of a long opinion, 


6. In Ediga Annamma, (1974) 4 SCC 
443 : (AIR 1974 SC 799) this Court did 
set down some working formulae where- 
by a synthesis could be reached as be- 
tween death sentence and life imprison- 
ment, Notwithstanding the catalogue of 
grounds warranting death sentence as an 
exceptional measure, ‘life’ being the rule, 
the judicial decisions have been differing 
(and dithering) at various levels, with 
the result the need for a thorough re- 
examination has been forced on us by 
counsel on both sides. Prof, Blackshield 
makes an acid comment(l): 


“The fact is that decisions since. Ediga 
Annamma have displayed the same pat- 
tern of confusion, contradictions and 
aberrations as decisions before that case 
es... TO test this, I have abstracted from 
the All India Reporter seventy cases in 
which the Supreme Court has had to 
choose between life and death under Sec- 
tion 302: the last twenty-five reported 
eases before the date of Ediga Annamma, 
and the next forty-five (including, of 
course, Ediga Annamma itself) on or 
after that date.” 

“But where life and death are at stake, 
inconsistencies which are understandable 
may not be acceptable. The hard evi- 
dence of the accompanying “kit of cases” 
compels the conclusion that, at least in 
contemporary India, Mr. Justice Douglas’ 
argument in Furman v. Georgia, (1972) 
408 US 238, is correct: that arbitrariness 
and uneven incidence are inherent and 
inevitable in a system of capital punish- 
ment; and that therefore —- in Indian 
constitutional terms, and in spite of Jag- 


. mohan Singh — the retention of such a 


System necessarily violates Art. 14’s gua- 
rantee of “equality before the law.” 
The author further observes: 

_ “One source of the confusion seems to 
have been an under-current of disagree- 
ment as to the correctness and applic- 
ability of the argument in Ediga 
Annamma. But the only direct challenge 
has been in Bishan Dass v. State of Pun- 
jab, ATR 1975 SC 573 (Jan. 10, 1975: 


922 S.C. [Prs. 6-9] 


Case 52) and, with. respect, the challenge 
there seems. clearly misconceived.” 

What a study of the decisions of the 
hhighér courts on the life-or-death choice 
shows is that judicial impressionism still 
shows up and it is none too late to enun- 
ciate a systematised set’ of criteria or at 
least reliable beacons. Ediga Annamma 
(supra) in terms, attempted this -syste- 
matisation (at p. 453- of act (at p. 806 
of AIR): a 


“Let us erystallise the positive indi- 
cators against death sentences under 
Indian Law currently. Where the mür- 
derer is too young or too old, the cle~ 
mency of penal justice helps him, Where 
the offender suffers from socio-economic, 
psychic or’ penal compulsions insufficient 
to attract a legal exception or to down- 
grade the crime into a lesser one, judi~ 
cial commutation is permissible. Other 
general social pressures, warranting judi- 
cial notice, with an extenuating impact 
‘may in special case, induce the lesser 
penalty. Extraordinary features in the 
judicial process. such as that the death 
sentence has hung over the head of the 
culprit excruciatingly long, may persu~ 
ade the Court to be compassionate. Like- 
wise, if others involved in the crime and 
similarly situated have received the bene- 
fit of life imprisonment or if the offence 
is only constructive (ive. combining the 
“murder” provision with the “unlawful 
assembly” provision), ......... or again. (if) 
the accused has acted suddenly under 
another's instigation, without premedita- 
tion, perhaps the court may humanely 
opt for life, even life where a just cause 
or real suspicion of wifely infidelity. 
pushed the criminal into the crime. On 
the other hand, the weapons used and 
the manner of their use the horrendous 
‘features of the crime and hapless, help- 
less state of the victim, and the like, 
steel the heart of the law for a sterner 
sentence, We cannot obviously feed. in- 
to a judicial computer all such situations 
since they are astrological imponder- 
ables in an imperfect and undulating 
society. A legal.policy on life or death 
cannot be left for ad hoc mood or indivi- 
dual -predilection and so we have sought 
to objectify to the extent possible, aban- 
doning retributive ruthlessness, amend- 
ing the deterrent ‘creed and accepting the 
trend against the extreme and irrevoc~ 
able penalty of putting out life.” © 


7. From what we have said and quot 
ed and from the persistence of forensic 
divarication, it has now become- necess 
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sary to have a second look at the life ver- 
sus death question, not for summarising 
hitherto decided cases and distilling the - 
common. factors but for applying the 
Constitution to cut the Gordian knot. 
The suprema lex must set the perspective 
and illumine the meaning of subordinate 
statutes especially where some provi- 
sions contain obfuscatory elements, - for 
our founding fathers have not hammered 
out a merely ‘pedantic legal text but 
handed down a constellation of human 
values, cherished principles and spiritual 
norms which belight old codes and im- 
perial laws and impel new interpreta~ 
tions and legislations to tune up the New 
The Indian Penal Code must be 
sensitized by the healing touch of the 
Preamble and Part III. Wrote Wheeler, 
J.(3)3 

“That court: best serves the law. which 
recognises that the rules of law. which 
grew up in a remote generation may,.in 
the fullness of experience,’ be found to 
serve another generation. badly, and 
which. discards the old rule when it finds 
that another rule of law represents what 
should be according to. the established 
and settled judgment of society. etie” 
Benjamin N, Cordozo, said(4): i 


If judges have woefully misinterpret- 
ed the mores of their day, or if the mores 
of their day are no longer those of ours, 
they ought not to tie, in helpless ‘sube 
mission, the hands of their successors. 

8. Such a solution to the death/life 
alternatives, where the Code leaves. the 
Judge in the cold, has its limits. "Juse 
tice Homes put his view pithily when he 
said that judges make law interstitially, 
that they are confined from molar to 
molecular motion. Justice Frankfurter 
puts it more colloquially, saying that 
judges make law at retail, legislators af 
wholesale.” (5) Therefore, it is no heresy 
to imbibe and inject the social philosophy. 
of the Constitution into the Penal Code 
to resolve the tension between the: ‘Past 
and the present, 


Quo VADIS DISCRETIONARY DEATH 
SENTENCE? 

9. Indian Justice and the constitu- 

tional order are centuries ahead of the 

barbarities -c of Judge Jeffreys of ‘Bloody 


3. Dwy v. KA Connecticut Co., 89 Conn. 74, 


99. 
* The Nature of the Judicial Process by 
Benjamin N. Cardozo p. 152. 
5, “Social Justice’ Ed. by. Richard B, 
Brandt, p. 109, 
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Assizes fame; and ideologically.. away 
from the years of imperial butchery of 
Indian uprising when the Penal Code was 
drafted. Since Law reflects Life, new 
meanings must permeate the Penal Code. 
The deprivation of life under ,our system 
is too fundamental to-be permitted save 
on the gravest ground and under the 
strictest scrutiny if Justice, Dignity, Fair 
Procedure and Freedom are creedaly con~ 
stitutional. So it is that in this bunch, of 
appeals the court is called upon by coun~ 
sel for the appellants to repel sentence 
by hunch and to lay down broad rorms 
and essential principles as beacon lights 
which make the law of murder, ir the 
sentencing sector, most restrictive and 
least vagarious. : 


10. More illumination and closer exa~ 
mination of the provisions viz., S. 302 in 
the larger humanist context and consti- 
tutional conspectus, is necessitous. Legal 
justice must be made of surer stuff where 
deprivation of ife may be ‘the consequ- 
ence, So we have heard a wider range 
of submissions and sought the ‘amicus’ 
services of the learned Solicitor General. 
An intervener (Committee for Abolition 
of Death Penalty), interested in abolition 
of death penalty has submitted, through 
Dr. L. M. Singhvi, some material. We 
record our appreciation ‘of the assistance 
given by the’fcrmer and take due note 
of the views presented by the latter, 
Light, not heat, is’ welcome from any 
source in aid of "judicial justice. 


11. We are cognizant of ‘the fact that 
No inflexible formiula is: feasible’ which 
will provide a complete set: of criteria for 
the infinite-variety of circumstances that 
may affect the gravity of the crime of 
murder,’ as pointed out by -Palekar, J. in 
Jagmohan Singh (1973-1 SCC 20) : (AIR 
1973’ SC 947) (supra). ‘ The learned Judge 
further observed (at P. 35 of SCC) ; (at 
pp. 957, 958 of AIR): : 

“The impossibility of | laying ‘down 
standards is at the very core of the cri 
minal law as administered in India which 
invests the judges with a very wide dis- 
cretion in the ‘matter of fixing the degree 
of punishment. The discretion in the 
matter of sentence is, as already pointed 
out, liable to be corrected. by superior 
courts.” - 

12. Whati is important. to naheniben is 
that ‘while rigid prescriptions and rar:-dom 
proscriptions which imprison judicial dis~ 
cretion may play tricks with justice, the 
absence, altogether, of any defined prin- 
ciples except a variorum. of rulings may, 
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stultify.’ sentencing ‘law and ‘denude’ it of 
decisional precision. ‘Well-recognised 
principles’ is- an. elegant phrase. But what 
are they, when minds differ even on: the 
basics ? 

13. Fluctuating facts: and ‘keleido- 
scopic circumstances, bewildering novel- 
ties and unexpected factors, personal 
vicissitudes and societal variables may 
defy standard-setting for all -situations; 
but that does not mean that humane prin- 
ciples should be abandoned and blanket 
discretion endowed, making life and 
liberty the plaything of the mentality of 
human judges. Benjamin Cardozo has 
pricked the bubble of illusion about the 
utter objectivity of the, judicial pro- 
cess(6): 

“I have spoken of the forces of which 
judges avowedly avail to shape the form 
and content of ‘their judgments. Even 
these forces are seldom fully in consci- 
ousness. They lie so near the surface, 
however, that their existence and influ- 
ence are not likely to be disclaimed...... 
Deep below consciousness are other forc- 
es, the likes and the dislikes, the. predi- 
lections and the prejudices, the complex 
of instincts and emotions and habits and 
convictions, which make the man, whe- 
ther he be litigant or judge.” 
Section 302, is silent; so the Judges have 
to speak, because the courts must daily 
sentence, Merely to say that discretion 
is guided ` by well-recognised principles 
shifts the issue to what those recognised 
rules are, Are they the | ‘Same as were 
exercised’ judicially when ` Bhagat Singh 
was swung into physical oblivion? No. 
The. task is to translate in new terms the 
currently consecrated principles, inform- 
ed by tradition, methodized by analogy, 
disciplined by system; and subordinated 
to’ 'the primordial ` necessity of order in 
social ‘life’. - The error. of parallax which 
dated thought processes, through dusty 
precedents, may project needs to be cor- 
rected, . That is ane acid we undertake 
here, 


14. ‘Aeeseee, the ‘need for well-recog- 
nised principles to govern the ‘deadly’ 
discretion is.so interlaced with fair pro- 
cedure that unregulated power may even 
militate against Art, 21' as expounded in 
Maneka Gandhi’s case, (1978) 1 SCC 248 : 
(AIR.1978 SC 597), an aspect into which 
we do not enter here, Judicial ‘absolu- 
tism or: ad-hocism` is anathema in our 
constitutional scheme. It has been, said 


6, The Nature of the Judicial Process by 
Benjamin N. Cardozo pP. 167 
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that ‘a judge untethered by a text is a 
dangerous instrument’: and we may well 
add, judge-power, uncanalised by clear 
principles may be equally dangerous 
when the consequence of his marginal 
indiscretion may be horrific hanging of 
a human being until he be dead. Pale~ 
kar, J. himself accepted. that ‘well-re- 
cognised principles” must) govern sen~ 
tencing discretion. 


15. The precise criteria which consti- 
tute, and the normative nature of, those 
principles did not directly fall for deci- 
sion as that case proceeded on the basis 
that the lower courts had rightly exer- 
cised the sentencing discretion. The pre~ 
cise and only issue that was mooted and 
decided in Jagmohan Singh (AIR 1973 SC 
947) was the constitutionality of S. 302, 
I, P. C. and the holding was that ‘the 
death sentence imposed after trial in ac~ 
cordance with procedure established by 
law is not unconstitutional’, The accept~ 
ance of the invulnerability of discretion~ 
ary power does not end the journey; it 
inaugurates the search for those ‘well 
recognised principles’ Palekar, J. speaks 
of in the Jagmohan case. Incidental ob~ 
servations without concentration on the 
sentencing criteria are not the ratio of 
the decision. Judgments are not Bible 
for every line to be venerated. 


16. When the legislative text is too 
bald to be self-acting or suffers zigzag 
distortion in action, the primary obliga~ 
tion is on Parliament to enact necessary 
clauses by appropriate amendments to 
_ |S. 302 I. P. C. But if. legislative under- 

taking is not in sight judges who have to 
implement the Code cannot fold up their 
professional hands but must make the 
_|provision viable by evolution of supple« 
mentary principles, even if it may appear 
to possess the flavour of law-making. 
Lord Dennings’ observations are appo= 
site: 


“Many of the Judges of England have 
Said that they do not make law. They 
only interpret it. -This is. an illusion 
which they have fostered. But it is a 
notion which is now being discarded 
everywhere. Every new decision — on 
every new situation — is a development 
of the law. Law does not stand still. It 
moves continually. Once this is recog- 
nised, then the task of the Judge is put 
on a higher plane. He must consciously 
seek to mould the law so as to serve the 
needs of the time. He must not be a 
mere mechanic, a mere working mason, 
laying brick on brick, without thought to 
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“ke overall design. He must be an archi- 
sect — thinking of the structure as a 
‘whole, building for society a system of 
lew which is strong, durable and just. It 
is on his work that civilised society it~ 
self depends.” (7) 

17. This Court’s tryst with the Con- 
stitution obligates it to lay down general 
rules, not a complete directory, which 
will lend predictability to the law vis-a~ 
vis the community and guide the judi- 
tiary in such a grim verdict as choice be- 
tween life and death. The right to life, 
in our constitutional order, is too sacred 
to be wished away without so -much as 
Directive Principles for its deprivation, 
Save sweeping judicial discretion and re~ 
ference for confirmation or appellate re~ 
view —- the know-how for exercise of 
either being left to the assumed infalli- 
bility of the curial process in the face of 
the daily reality that there are extreme 
variations among judges themselves on 
‘when’ and ‘why’ the extreme penalty 
saall or shall not be inflicted. 

18. Currently, the welter of British 
Indian and .post-Independence decisions 
and the impact of laconic legislative 
changes in the Criminal Procedure Code 
the competition among the retributive, 
deterrent, the reformative and even the 
existentialist theories of punishment and 
cf statistical studies and sociological and 
cultural winds settle the lethal fate of 
the living man in the cage. 


19. Law must be honest to itself. Is 
is not true that some judges count the 
number of fatal wounds, some the nature 
of the weapons used, others count the 
corpses or the degree of horror and yet 
others look into the age or sex of the of 
fender and even the lapse of. time be- 
tween the trial court’s award of death 
sentence and the final disposal of the ap- 
peal, With some judges, motives, pro- 
vocations, primary or constructive guilt, 
mental disturbance and old feuds, the 
savagery of the murderous moment or 
the plan which has preceded the killing, 
the social milieu, the sublimated class 
complex and other odd factors enter the 
sentencing calculus. Stranger still, a 
good sentence of death by the trial court 
is sometimes upset by the Supreme Court 
because of Law’s delays. Courts have 
even directed’ execution of murderers 
who are mental cases, who do not fall 
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within the McNaghten rules, because. 3f 
the insane fury ofthe slaughter. A bg 
margin of subjectivism, a preference far 
old English precedents, theories of modecn 
penology, behavioral emphasis or socal 
antecedents, judicial hubris or human 
rights . perspectives, criminological litz- 
racy or fanatical reverence for outworn 
social philosophers buried in the debris 
of time except as part of history — this 
plurality of forces plays a part in swing~ 
ing the pendulum of sentencing justice 
erratically. Therefore, until . Parliameat 
speaks, the court cannot be silent. (Hope 
fully, S. 302 I. P. C. is being amended, at/ 
long last, but it is only half-way through 
as the Rajya Sabha proceedings show, 
We will revert to it later). 


20. Prof. Blackshield, on an analytical 
study of Indian death sentence decisions, 
has remarked with unconventional cat< 
dour(1) : 


“But where life ‘and death : are at staka, 
inconsistencies which are understandab:e 


may not be acceptable,” 


His further comments are noteworthy : 

“The fact is that in most cases where 
the sentence of death under Section 3(C2 
is confirmed by the Supreme Court, there 
is little or no discussion of the reasons 
for confirmation. Sometimes there is a 
brief. assertion of “no extenuating cir- 
cumstances” (which means to imply that 
the Court is making its own discretionary 
judgment); at other times there is a brief 
assertion of “no ground to interfere’ 
(which seems to imply that the Court :s 
merely reviewing the legitimacy of the 
High Court’s. choice of sentence). Tho 
result is to .obfuscate, probably beyond 
any hope of rationalisation, the analyt 
cal issues involved.”(1) ` 


The twists and turns in sentencing. pai 
tern and the under-emphasis on the ser~ 
tencee’s circumstances in decided cases 
make an in-depth investigations of the 
‘principles’ justifying the award of death 
sentence a constitutional duty of cor~ 
Science. This Court must extricate, untl 
Parliament legislates, the death sentena 
sector from judicial subjectivism arm 
consequent uncertainity. As Justi 
Cardozo, in The Nature of the Judici& 
Process, bluntly states(8) : 

“There has been a certain lack of cara 
dor in much of the discussion of tha 
theme, or rather perhaps in the refusal t3 
discuss it, as if judges must lose respect 
and confidence by. the reminder that they 


8. pp. 167-168 
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are subject to human limitations.........if 
there is anything of reality in my ana- 
lysis of the judicial process, they do not 
stand aloof on these chill and distant 
heights; and we shall not help the cause 
of truth by acting and speaking as if they 
do. The great tides and currents which 
engulf the rest of men do not turn aside 
in their course and pass the judges by.” 


21. Jt is fair to mention that the 
humanistic imperatives of the Indian 
Constitution, as paramount to the puni- 
tive strategy of the Penal Code, have 
hardly been explored by courts in this 
field of ‘life or death’ at the hands of the 
law. The main focus of our judgment is 
on this poignant gap in ‘human rights 
jurisprudence’ within the limits of the 
Penal Code, impregnated by the Consti- 
tution. -To put it pithily: a world order 
voicing the worth of. the human person, 
a cultural legacy charged with compas- 
sion, an- interpretative liberation from 
colonial callousness to life and liberty, a 
concern for social justice as setting the 


- Sights of individual justice, interact with 


the inherited text of the Penal Code to 
yield the goals desiderated by the Pre- 
amble and Articles 14, 19 and 21. 


22. Nor can courts be complacent in 
the thought that even if they err the 
clemency power will and does operate to 
save many a life condemned by the high- 
est court to death. For one thing, the 
uneven politics of executive clemency is 
not an unreality when we remember it is 
often the violent dissenters, patriotic ter- 
rorists, desperadoes nurtured by the sub- 
culture of poverty and neurotics harden- 
ed by social neglect, and not the mem- 
bers of. the Establishment or conformist 
class, who get executed through judicial 
and clemency processes. „Executive com- 
mutation is no substitute for judicial 
justice; at best it is administrative policy 
and at worst pressure-based partiality. 
In either case, that court self-condemns 
itself which awards death penalty with a 
sop to its conscience that the habitual 
clemency of Government will soften the 
judicial excess in sentence. If justice 
under the law justifies the lesser sen- 
tence it is abdication of judicial power to 
inflict the extreme penalty and extrane- 
ous to seek consolation in the possible 
benign interference by the President. 
The criteria for clemency are often dif- 
ferent. We are thus left with the neces- ` 
sity to decipher sentencing discretion in 
the death/life situation. 
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23. Having stated the. area and objec? 
of investigation we address ourselves. te 
this grave penological issue purely a3 
judges deciding a legal problem, putting 
aside views, philosophical or criminologi~ 
cal, one holds, But law, in this... area, 
cannot go it alone; and cross-fertilisation 
from sociology, history, cultural anthro- 
pology and current national perils and 
developmental goals and, above all, con- 
stitutional currents, cannot be eschewed, 


24. Let us leave ‘law’ awhile and be- 
gin with drawing the backdrop with a 
lurid brush. Every. sombre dawn a 
human being is hanged by the legal pro- 
cess, the flag of humane justice shall ba 
hung half-mast. Such is the symbolis 
reverence the land of Gandhi should pay 
to human life haltered up by lethal law. 
The values of a nation and ethos of 3 
generation mould concepts of crime and 
punishment. So viewed, the lode-star cf 
penal policy .té-day, shining through th= 
finer culture.of former centuries, streng- 
thens the plea against death penalty. 
Moreover, however, much . judicially 
screened and constitutionally legitimat- 
ed. there is a factor of fallibility, a pall 
that falls beyond recall and a core of 
sublimited cruelty implied in every death 
penalty. This is the starting point of our 
re-appraisal of’ precedential and _legisla- 
tive texts, with a, view to evolving 
clearer criteria for: choice between th3 
Life-Death. Alternatives enacted into th3 
Penal Code. We may, for emphasis, re- 
call Section 302, I. P. C., — at once laco- 
nic and draconic, which "reads ¢ 


“S. 302. Punishment for: murder—Whos 
ever commits murder shall be punished 
with death, or imprisonment for life, an 
shall also be liable to fine.” > 
We approach the resolution of the punish- 
ment predicament in a manner ‘at once 
legal, logical and criminological and im- 
pregnated with values constitutiona] 
Therefore, we will first study the: signi- 
ficant legislative ‘developments’ in the 
two interacting Codes and related parlia 
mentary essays at change. Where broai 
conclusions emerge from such an investi- 
gation, constitutional reinforcement- may 
be sought. Since the Constitution. is 
paramount and’ paramontcy is pare~x 
mountcy, its expansive humanism must 
overpower traditional ‘terrorism’ in the 
practice of sentencing. When thts 
stage. is 
guidelines made, we. will consider th2 
criminological foundations of theories cf 
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reached’ and formulation cÉ- 


AL R, 


punishment which harmonise with - the 
human rights jurisprudence of our cul- 
tural cosmos, Finally, we will set down 
the salient cynosures for judges in their 
day-to-day labours, 

"25. One sentencing aspect which’ has 
found prominent place in the Criminal 
Procedure Code, 1973, but more’ often 
ignorantly ignored, needs to be high- _ 
lighted for future ‘guidance. The cases 
actually demanding: decision, their fac- 
tual matrices and the actual application 
of the principles we have formulated to 
the appeals under consideration are the 
decisive part of the judgment, - 


26. The sister Codes — the Indian 
Penal Code and the Criminal Procedure 
Code — are interwoven into the texture 
of sentencing. So much so, the various 
changes in S. 367 of the Procedure Code, 
1898 and its reincarnation in Sec.: 354 of 
the Code of 1973 impact on the intera 
pretation of S. 302 of the Penal Code. 
The art of statutory construction seeks 
aid from connective tissues, as it. were, 
of complementary enactments. This mode 
offers a penological synthesis Parliament 
legislatively intended. From this. angle, 
we may examine the history of the am- 
endments to the Procedure Code. in so 
far as they mould the sentencing ‘discres 
tion vested by S. 302, I. P.C. 


- 2%. :. Vintage words adapt their sernan- 
tic: content with: change in Society’s 
thotghtvrays‘ and people’s mores: Like- 
wise, Law-Life mutuality moulds ‘judicial 
construction. So when a nineteenth _ 
century Code, with vital impact: on life 
and liberty, falls for examination in the 
last quarter of the twentieth -century, 
criminological developments find their 
way into the process of statutory decod- 
ing. This is obviously permissible, even 
necessary, A’ progressive construction 
which .up-dates the sense of statutory 
language has been adopted in Weems v. 
United States (1909) 217 US 349 and 
commended by jurists. 


28. We may ask ourselves: whether 
the Procedure Code, which intertwines 
with the Penal Code lends discretionary 
direction? Similarly, a brief survey of 
the trend of legislative endeavours may 
also serve to indicate whether the peo- 
ple’s . consciousness has been projected 
towards narrowing or widening the 
scope for infliction of death. ‘penalty, 
Current ` criminological theories, the 
march of the abolitionist movement 
across tae continents, the national herit- 
age and voice of the makers of modern 
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India and parliamentary rethinking on 
reform of.the-Penal Code may also be 
indicators. ‘-In‘this setting, let us ra- 
tionalize: and humanize the discretionary 
exercise under $. 302, I. P.C. 

29. Several attempts have .been made 
to restrict or remove death penalty un- 
der 5. 302 but never even once to en- 
large its application... Parliamentary. pres- 
sure has been to cut down death :pe- 
nalty, although the section formally re- 
mains the same. and is very nearly being 
wholly recast benignly. The cue for the 
Court is clear. © 


“In 1931, an_abolition pill was intro- 


duced ‘in the Legislative , Assembly by 
Gaya Prasad Singh; but a motion- for 
circulation of the bill was defeated after 
it was opposed by the government. 

The pattern after independence has 
been much the same. In 1956, a bill in- 
troduced in the Lok Sabha by Mukund 
Lal Agarwal was rejected: after govern- 
ment opposition. In 1958 a Resolution 
for abolition, moved in the Rajya Sabha 
by Prithvi Raj Kapur, was withdrawn 
after debate. (Its purpose had been serv- 


ed, said Shri Kapur). “The ripples are 
created and it is in the air”: Rajya 


Sabha Debates, April 25, 1958 Cols. 444- 
528. In 1961 a further Resolution mov- 
ed in the Rajya Sabha by‘ Mrs. Savitry 
Devi Nigam, was negatived after debate. 
_._ In 1962, however, Resolution moved in 
the Lok Sabha’ by Raghunath Singh re- 
ceived more serious attention: Lok Sabha 
Debates, April 21, 1962, Cols. 307-365. 
The Resolution was withdrawn, but only 
after the government had given an un- 
dertaking that a transcript of the debate 
would be forwarded to the 
mission, for consideration in the context 


of its review of the Penal Code and the _ 


Criminal Procedure Code, The result was 


a separate Law Commission Report on 
Capital Punishment,. submitted to the 
government in Sept., 1967.” (1) 


30. At pages 354-55, the Law, Com- 
mission summarized its main conclusions 
as follows: ` 

“It is difficult to rule out that the vali- 


dity of or the strength behind, many of 
the arguments for abolition. ` Nor does 
commission treat lightly the argument 
based on the irrevocability, of the sen- 
tence of death, the need far a modern 
approach, thé severity of capital punish- 
ment, and the strong feeling shown by 
certain sections of public’. opinion in 
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“questions of: human 





values, °, : 

Having` regard, however, to the condi- 
tions in India, to the variety in the social 
upbringing of its inhabitants, to the dis- 
parity in tne level’ of morality and educa- 
tion in the country, to the vastness of 
its area, to the diversity of its popula- 
tion and to the paramount need for main- 
taining law and order in the country at 
the present juncture, India cannot: risk 
the experiment of abolition of capital 
punishment. n 


‘31. Currently, there is a Bill intro- 
duced in the Lok Sabha for total aboli- 
tion. The most meaningful contribution to 
‘human rights legality’ in the ‘terminal’ 
territory of punitivity is the parlia- 
mentary amendment to S. 302 LP.C. 
half-way through and, if we may say so 
with respect, half-fulfilling both the 
humanist ‘quintessence of the Constitu- 
tion and, maybe, the creed of the Father 
of the Nation. Gandhiji long ago wrote 


in the Harijan: 


“God Alone Can Take Life 

Because He Alone Gives it.” 
We will dwell on this Indian Penal Code 
(Amendment) Bill, 1972 passed by the 
Rajya Sabha in 1978, later in this Judg- 
ment but mention this seminal event as 
a kindly portent against the ‘homicidal’ 
exercise of discretion, often an obsession 
with retributive justice in disguise. And 
the parliamentary prospects, to the ex- 
tent relevant to judicial discretion dis- 
appoint those who are restless if mur- 
der is divorced from death penalty. The 
Future’ shapes the Present on occasions 
and therefore we take note of this big 
change in the offing. Section 302, as now 
recast by the Rajya Sabha, reads: 


“302. (1) Whoever commits murder shall 
Save as otherwise provided in sub-s. (2), 
be punished with imprisonment for life- 
and shall also be Hable to fine. 

(2) Whoever commits murder shall, 

(a) if the murder has been committed 


- after previous planning and involves ex- 


treme brutality: or 

(b) if the murder involves exceptional 
depravity; or 

(c) if the murder is of a member of 
any of the armed forces of the Union or 
of a mémber of any police force or of 
any public servant and was committed— 

(i) while such member’ or public ser- 
vant was on duty, or 

(ii) in consequence of anything done or 
attempted to be done by such member 
of public: servant in the lawful discharge 
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of his duty as such member or public 
servant whether at the time of murder 
he was such member or public servant, 
as the case may be, or had ceased to be 
such member or public servant; or 

(d) if the murder is of a person who 
had acted in the lawful discharge of this 
duty under Section 43 of the Code of 
Criminal Procedure, 1973, or who had 
rendered assistance to a Magistrate or a 
police officer demanding his aid or re- 
quiring his assistance under $S. 37 or 
Section 129 of the said Code; or | 

(e) if the murder has been committed 
by him, while under sentence of im- 
prisonment for life, and such sentence 
has become final, 
be punished with death, or imprisonment 
for life, and shall also be liable to fine. 

(3) Where a person while undergoing 

sentence of imprisonment for life is sen- 
tenced to imprisonment for an offence 
under Cl. (e) of sub-sec. (2) such sen- 
tence shall run consecutively and not 
concurrently, (9) 
Maybe, the fuller and finer flow of the 
constitutional stream of human dignity 
.and social justice will shape the provi- 
sion more reformatively. Suffice it to 
say that the battle against death pe- 
nalty by parliamentary action is gaining 
ground and those who do live in the 
ivory tower—and Judges, hopefully, do 
not — will take cognizance of this com- 
passionate trend. 

32. The inchoate indicators gathera- 
ble from the direct reforms of death 
penalty take us to the next ‘neon sign’ 
from the changes in the Procedure Code. 
Section 302 I.P.C., permits death pena- 
lty but S. 354 (3) of the Procedure Code, 
1973 processes the- discretionary power. 
The central issue of death/life discretion 
is not left naked by the Procedure Code 
which, by necessary implication, has 
clothed it with pro-life language. The 
legislative development, through several 
successive amendments, has shifted the 
punitive centre of gravity from life-tak- 
ing to life sentence, To start with, Sec- 
tion 367 (5) obligated the court to ‘state 
the reason why sentence of death was 
not passed’. In other words, the discre- 
tion was directed positively towards 
death penalty. The next stage was the 
deletion of this part of the provision 
leaving the judicial option open.” And 
then came the new humanitarian sub- 
sec. (S. 354 (3)) of the Code of 1973, 


SOc SA A A Se eet 
9. Indian Penal Code (Amendment) Bill, 
`: 1972 as passed by Rajya Sabha, .- 


. judicial discretion to a 


A.I R. 


whereby the dignity and worth of the 
human person, under-scored in the Con- 
stitution, shaped the penal policy relat- 
ed to murder. The sub-section pro- 
vides: : 

“When the conviction is for an offence 
punishable with death or, in the alterna- 
tive, with imprisonment for life or im- 
prisonment for a term of years, the judg- 
ment shall state the reasons. for the sen- 
tence awarded, and, in the case of sen- 
tence of death, the special reasons for 


such sentence.” (emphasis added) 


33. Thus, on the. statutory side, there 
has been a significant shift since India 
became free. In practice, the effect of 
the pre-1955 version is that while the 
former rule was to sentence to death a 
person convicted for murder and to im- 
pose the lesser sentence for reasons to 
be recorded in writing, the process has 
suffered a reversal now. Formerly, capi- 
tal punishment was to be imposed un- 
less special reasons could be found to 
justify the lesser sentence. The 1955 am- 
endment, removing the requirement, had 
left the courts equally free to award 
either sentence. Finally, with the new 
1973 provision— 


“a great change has overtaken the law 
....The unmistakable shift in legislative 
emphasis is that life imprisonment for 
murder is the- rule and capital’ sentence 
the exception to be resorted to for rea- 
sons to be stated...... It is obvious that 
the disturbed conscience of the State on 
the vexed question of legal threat to 
life by way of death sentence has sought . 
to express itself legislatively, the stream 
of tendency being towards cautious, par- 
tial abolition and a retreat from total 
rentention.” (1) 


34. The twin survey of attempted 
and half accomplished changes in the 
Penal Code and the statutory mutation, 
pregnant with significance, wrought into 
the procedure Code, definitely drives 
benign destina- 
tion. The message of the many legisla- 
tive exercises is that murder will ordi- 
narily be visited only with life imprison- 
ment and it is imperative that death sen- 
tence shall not be directed unless there 
exist “special reasons for such sentence.” 


35. The era of a broad discretion 
when Jagmohan’s case was decided has 
ended and a chapter of restricted discre- 
tion has since been inaugurated. This isa 
direct response, not merely to the humane 
call of the Constitution, but also to the 
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wider cultural and criminological trans- 
formation of opinion on the futility oz 
the law of ‘Life for Life’ ‘red in tooth 
and claw’. No longer did judicial dis- 
cretion depend on vague ‘principles’. Ñ 
became accountable to the strict require- 
ments of S. 354 (3) of the 1973 Code, 

36. By way of aside, we may not: 
that the consolation that judicial discre- 
tion in action is geared to justice is nœ 
always true to life. 

“The discretion of a judge is said by 
Lord Camden to be the law of tyrants 
it is always unknown it is dif- 
ferent in different men; it is casual, 
and depends upon constitution, tem- 
per and passion. In the best, Ë 
is oftentimes caprice; in the worst, it is 
every vice, folly and passion to whic 
human nature is liable............ ” 1 Bouv. 
Law Dict., Rawles’ Third Revision, pag? 
885.” (10) 

“An appeal to a judge’s discretion 6 

an appeal to his judicial conscience. Th? 
discretion must be exercised, not in og- 
position to, but in accordance witk, 
established principles of law.” (Griffin 
v. State, 12 Ga. App 615)”.(11) 
Here is thus an appeal to the informel 
conscience of the sentencing judge nei 
to award death penalty save for special 
reasons which have direct 
the necessity for hanging the murderer 
by ‘law. - 

37. The revolutionary import of the 
target expression, in a death sentence 
situation, viz., ‘the special reasons far 
such sentence’ demands perceptive ex- 
ploration without emotional explosion c> 
Sadistic sublimation disguised as ‘specie! 
reason’. Here we enter the penologicel 
area of lethal justice, social defence and 
purpose-oriented punishment. 

38. Before launching on the decisive 
discussion it is fair to be frank on ona 
facet of the judicial process. To quote 
Richard B. Brandt:(12) 


“Much of law is designed to avoid tha 
necessity for the judge to reach whe 
Holmes called his ‘can’t helps’, his ulti- 
mate convictions or values. 
of precedent, the close applicability a7 
statute law, the separation of powers. 


10. “Judicial Discretion” National Col- 
lege of the State Judiciary Univer- 
sity of Nevada, Beno, Nevada, 1974: 
p. 14. 

11. Ibid, p. 33. - 

12. “Social Justice” Ed. by Richard E 
Brandt, pp. 110-111. 
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legal presumptions, statutes of limita- 
tions, rules of pleading and evidence, 
and above all the pragmatic assessments 
of fact that point to one result whichever 
ultimate values be assumed, all enable 
the judge in most cases to stop short of 
a resort to his personal standards, When 
these prove unavailing, as is more likely 
in the case of courts of last resort at 
the frontiers of the law, and most likely 
in a supreme constitutional court, the 
judge necessarily resorts to his own 
scheme of values. .It may, therefore, be 
said that the most important thing about 
a judge is his philosophy; and if it be 
dangerous for him to have one, it is at 
all events less dangerous than the 
self-deception of having none.” 


THE CODES, THE CONSTITUTION 
AND THE CULTURAL BACKDROP 


39. Primarily we seek guidelines 
from the two Codes, in the omnipre- 
sence and omnipotence of the over-arch- 
ing Constitution. The Indian cultural 
current also counts and so does our spi- 
ritual chemistry, based on divinity in 
everyone, catalysed by the Buddha, | 
Gandhi compassion, ‘Every saint has a 
past and every sinner a future’ strikes 
a note of reformatory potential even in 
the most ghastly crime. This axiom is a 
vote against death and hope in ‘life’. 


40. Many humane movements and 
sublime souls have cultured the higher 
consciousness of mankind, chased death 
penalty out of half the globe and chang- 
ed world view on its morality. We will, 
in the culminating part of our judgment, 
cull great opinions to substantiate this 
assertion but content here with pointing 
to their relevance as part of the con- 
spectus, i ; 


41. Criminologists have elaborately 
argued that ‘death’ has decisively lost 
the battle as the dominant paradigm 
and even in our Codes has shrunk into 
a weak exception. Even so, what are 
these exceptional cases? Not hunch or 
happen-stance but compelling grounds, 
lest the ‘Chancellor’s foot’ syndrome re- 
appear in different form. So let us exa- 
mine the grounds in this new sheen. 


42. An easy confusion is over-stress 
on the horror of the crime and the tem- 
porary terror verging on insane vio- 
lence the perpetrator displays, to the ex- 
clusion of a host of other weighty fac- 
tors when the scales are to settle in fav- 
our of killing by law the killer who re- 
Sorts to unlaw, 
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43. Speaking illustratively, is shock- 
ing crime, without more, good to jus- 
tify the lethal verdict? Most murders 
are horrifying, and an adjective adds 
but sentiment, not argument. The per- 
sonal story of an actor in a shocking 
murder, if considered, may bring tears 
and soften the sentence, He might have 
been a tortured child, an ill-treated or- 
phan, a jobless starveling, a badgered 
brother, a wounded son, a tragic person 
hardened by societal cruelty or vengeful 
justice, even a Hamlet or Parasurama. 
He might have been angelic boy but 
thrown into mafia company or inducted 
into dopes and drugs by parental neglect 
or morally-mentally retarded or disorder- 
ed. Imagine a harijan village hacked 
out of existence: by the genocidal fury 
of a kulak group and one survivor, days 
later, cutting to pieces the villain of the 
earlier outrage. Is the court in error in 
reckoning the prior provocative barbarity 
as a sentencing factor ? 


44. Another facet. Maybe, the con- 
vict’s poverty had disabled his presenta- 
tion of the social milieu or other circum~ 
stances of extenuation indefence. Judges 
may be of moods, soft or severe; their 
weaknesses may be sublimated prejudic« 
es; their sympathies 
hypersensitivity. Did not Lord Camden, 
one of the greatest and purest of English 
Judges, say: 


“that the discretion of a judge is the 
law of tyrants; it is always unknown; it 
is different in different men; it is casual, 
and depends upon constitution, temper 
and passion. In the best it is oftentimes 
caprice; in the worst, it is every vice, 
folly and passion to which human nature 
can be liable.” (State v. Cummings, 
(1865) 36 Mo 263, 278 ?(13) 

When life is at stake, can such frolics of 
fortune play with judicial verdicts? 


45. The nature of the crime — too ter~ 
rible to contemplate — has often been 
regarded a traditional peg on which to 
hang a death penalty. Even Ediga 
Annamma (AIR 1974 SC 799) (supra) has 
hardened here. But ‘murder most foul’ 
is not the test, speaking scientifically. 
The doer may be a patriot, a revolution- 
ary, a weak victim of an overpowering 
passion who, given better environment, 
may be a good citizen, a good admin- 
istrator, a good husband, a great saint. 
What was Valmiki once? And that sub- 
lime spiritual star. Shri Aurobindo, tried 


13. 
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once for murder but by history’s fortune 
acquitted. : 

46. If we go only by the nature of 
the crime we get derailed by subjective 
paroxysm. ‘Special reasons’ must vin- 
dicate the sentence and so must be relat- 
ed to why the murderer must be hanged 


and why life imprisonment will not suf- 
fice. Decided cases have not adequately 
identified the manifold components of 
comprehensive sentencing. Resultantly, 
what is regarded as decisive is only rele- 
vant and what is equally telling remains 
untold. For reasons of ‘special’ grimness 
may be cancelled by juvenile justice. 
Brutality of the crime may be molified at 
the level of sentencing justice by back-~ 
ground of despair. Even a planned bar- 
barity may be induced by an excessive 
obsession by one who could be a good 
person under. other surroundings. Why, 
the ghastly crime may in rare cases be 
due to a brain tumour. Myriad factors of 
varying validity may affect the death 
penalty either way. The criminal will 
be projected on the scene and examined 
from different angles since the punish- 
ment is on the person, though for the _of- 


fence. 
CAPITAL PENALTY AND THE 
CONSTITUTION 

47. In these pathless woods we must 
seek light from the Constitution regard- 
ing ‘special reasons’. After all, no Code 
can rise higher than the Constitution and 
the Penal Code can survive only if it pays 
homage to the suprema lex. The only 
correct approach is to read into S. 302, 
I. P. C. and S. 354 (3), Cr. P. C., the 
human rights and humane trends in the 
Constitution. So examined, the right to 
life and to fundamental freedoms is de- 
prived when he is hanged to death, his 
dignity is defiled when his neek is noos- 
ed and strangled. What does S. 302 do 
by death penalty to the sentencee? It 
finally deprives him of his fundamental 
rights. True, fundamental rights are not 
absolute and may be restricted reason- 
ably, even prohibited totally, if social de- 
fence compels such a step. Restriction 
may expand into extinction in extreme 
situations. (see Narendra Kumar, AIR- 
1960 SC 430). 

48. Punishment by deprivation of life 
or liberty must be validated by Arts. 21, 
14 and 19 — the first gurantees fair pro- 
cedure, the second is based on reasonble~ 
ness of the deprivation of freedom to live 
and exercise the seven liberties and the 
last is an assurance of non-arbitrary and 
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civilized punitive treatment. But in the 
connotation of these and other Articles 
of Part IH, the social justice promise of 
Part IV and the primordial proposition 
of human dignity set high in the Pre- 
amble must play upon the meaning. 


49. Crime and penal policy have to 
obey the behests set out above and we 
may gain constitutional light on the 
choice of ‘life’ or ‘death’ as appropriate 
punishment. Article 14 surely ensures 
that principled sentences of death, not 
arbitrary or indignant capital penalty, 
shall be imposed. qual protection ema- 
nates from equal principles in exercise of 
discretion. In other words, the con- 
straint of consistency and the mandate 
against unreasoning disregard of mate- 
rial c‘rcumstances are implicit lest dis- 
cretion attracts the acrid epigram of judi- 
cial caprice, 


50. The dignity of the individual shall 
not be desecrated by infliction of atroci- 
ous death sentence merely because there 
is a rnurder proved although crying cir- 
cumstances demand the lesser penalty. 
To exemplify, supposing a boy of fifteen 
incited by his elder brothers, chases with 
them a murderer of their father and 
after hours of search confronts the vil- 
lain and vivisect him in blood-thirsty 
bestiality. Do you hang the boy, blind to 
his dignity and tenderness intertwined ? 


51. We mean to illustrate the ap- 
plicability, not to exhaust the variables. 
Even here we may make it clear that 
equality is not to be confounded with 
flat uniformity. 


“The element of flexibility and choice 
in the process of adjudicating is precisely 
what justice requires in many cases. 
Flexikility permits more compassionate 
and more sensitive responses to differ- 
ences which ought to count in applying 
legal norms, but which get buried in the 
gross and rounded-off language of rules 
that ere directed ai wholesale problems 
instead of particular disputes. Discre- 
tion in this sense allows the individuali- 
zation of law and permits justice at times 
to be hand-made instead of mass-produc- 
ed. 

In urging that discretion is the “effec- 
tive individualizing agent of the law”, 
Dean Pound pointed out that: 

In rroceedings for custody of children, ` 
where compelling consideration(s) can- 
not be reduced to rules......... determina- 
tion must be left, to no small extent, to 
the disciplined but personal feeling of 


(K. Iyer J.) [Prs. 48-52] S.C. 931 


the judge for what justice demands.” 
(22 Syracuse LR 635, 636).(14) 

Every variability is not arbitrary. On 
the contrary, it promotes rationality and 
humanity. Article 19 is a lighthouse 
with seven lamps of liberty throwing 
luminous indications of when and when 
only the basic freedoms enshrined there- 
in can be utterly extinguished. The 
Judge who sits to decide between death 
penalty and life sentence must ask him- 
self: Is it ‘reasonably’ necessary to ex- 
tinguish his freedom of speech, of as- 
sembly and association, of free movement, 
by putting out finally the very flame of 
life?’ It is constitutionally permissible 
to swing a criminal out of corporeal 
existence only if the security of State 


and society, public order and the inter- 
ests of the general public compel that 
course as provided in Art. 19 (2) to (6). 
They are the special reasons which Sec- 
tion 354 (3) speaks of. Reasonableness as 
envisaged in Art. 19 has a relative conno- 
tation dependant on a variety of variables 
— cultural, social, economic and other- 
wise, : We may give concrete instances at 
a later stage of this judgment but feel 
it necessary to state here that what is 
reasonable at a given time or in a given 
country or in a situation of crisis may not 
be the same as on other occasions or in 
other cultural climates. Indeed, that is 
the unspoken but inescapable silent com- 
mand of our constitutional system. 

52. So, we search for guidelines with- 
in S. 302, I. P. C. read with S. 354, Cr P. 
Code, and find that, ordinarily, for mur- 
der a life-term is appropriate save where 
‘special reasons’ are found for resort to 


total extinction of the right to life and 
farewell to fundamental rights. Public 
order and social security must demand it. 
That is to say, the sacrifice of a life is 
sanctioned only if otherwise public inter- 
est, social defence and public order 
would be smashed irretrievably. Social 
justice is rooted in spiritual justice and 
regards individual dignity and human 
divinity with sensitivity. So, such extra- 
ordinary grounds alone constitutionally 
qualify as ‘special reasons’ as leave no 
option to the court but to execute the of- 
fender if State and Society are to sur- 
vive. One stroke of murder hardly quali- 
fies for this drastic requirement, however 
gruesome the killing or pathetic the situ- 
ation, unless the inherent testimony ooz- 
ing from that act is irresistible that the 
murderous appetite of the convict is too 





14. Judicial Discretion, pp. 36-37 
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chronic and deadly that ordered life in 
a given locality or society or in prison 
itself would be gone if this man were 
now or later to be at large. If he is an 
irredeemable murderer, like a _ blooc~ 
thirsty tiger, he has to quit his terres- 
trial tenancy. Exceptional circumstances 
beyond easy visualisation, are needed 
to fill this bill. 

53. To repeat for emphasis, death — 
corporeal death — is adieu to funds- 
mental rights. Restrictions on funde- 
mental rights are permissible if they are 
reasonable. Such restriction may reach 
the extreme state of extinction only if + 
is so compellingly reasonable to prohib:t 
totally. While sentencing, you cannot ke 
arbitrary since what is arbitrary -s 
per se unequal. 

54. As stated earlier you cannot ke 
unusually cruel for that spells arbitrari- 
ness and violate Art. 14. Douglas, J. 
made this point clear(15): 

“There is increasing recognition of tke 
fact that the basic theme of equal prc- 
tection is implicit in “cruel and unusuaP’ 
-punishments. “A penalty......... should 
be considered” unusually imposed if it is 
administered arbitrarily or discrimina- 
torily.” 


“They are pregnant with discrimina- 
tion and discrimination is an ingredient 
not compatible with the idea of equal 
protection of the laws that is implicit m 
the ban on “cruel and unusual” punish- 
ments ” 


In Maneka Gandhi, (1978) 1 SCC 248 at 
p. 283 : (AIR 1978 SC 597 at p. 624), this 
Court wrote: 

“We must reiterate here what was 
pointed out by the majority in E. P. Rop- 
appa v. State of Tamil Nadu, (1974) 4 
SCC 3 : (AIR 1974 SC 555) namely, that 
“from a positivistic point of view, egua- 
lity is antithetic to arbitrariness. In fact 
equality and arbitrariness are sworn ene- 
mies; one belongs to the rule of law in a 
republic, while the other, to the whin 
and caprice of an absolute monarch.” 


55. You cannot inflict degrading 
punishment since the Preamble speaks 3f 
‘dignity of the individual’. To stone a 
man to death is lynch law which breach2s 
human dignity and is unreasonable 
under Art. 19 and unusually cruel ard 
arbitrary under Art. 14. Luckily, our 
country is free from that barbarity lə- 
gally. 


Se ee 
15. Furman v. Georgia, (1972) 408 US 


238. 
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56. The searching question the Judge 
must put to himself is: what then is so 
extraordinarily reasonable as to validate 
the wiping out of life itself and with it the 
great rights which inhere in him in the 
totality of facts, the circle being drawn 
with ample relevancy. 

57. -Social justice, which the Pre- 
amble and Part IV (Art. 38) highlight as 
Paramount in the governance of the 
country, also has a role to mould the 
sentence. But what is social justice? 
Despite its shadowy semantics we may 
get its essence once we grasp the Third 
World setting, the ethos and cultural 
heritage and the national goal or tryst 
with destiny. 

58. Balakrishna Iyer, J., in Sridharan 
Motor Service, Attur v. Industrial Tri- 
bunal, Madras, (1959) 1 Lab LJ 380 (Mad) 
observed : 


“Concepts of social justice have varied 
with age and clime. What would have 
appeared to be indubitable social justice 
to a Norman or Saxon in the days of 
William the Conqueror will not be recog- 
nised as such in England today. What 
may appear to be incontrovertible social 
justice to a resident of Quebec may wear 
a different aspect to a resident of Peking. 
Tf it could be possible for Confusius, 
Manu, Hammurabi and Solomon to meet 
together at a conference table, I doubt 
whether they would be able to evolve 
agreed formulae as to what constitutes 
social justice, which is a very controver- 
sial field......... In countries with demo- 
cratic forms of Government public opin- 
ion and the law act and react on each 
other.” i ; 


We may add that ina developing country, 
in the area of crime and punishment, social 
justice is to be rationally measured by 
social defence and geared to develop- 
mental goals. i 


59. Thus, we are transported to the 
region of effective social defence as a 
large component of social justice. If the 
murderous operation of a die-hard cri- 
minal jeopardizes social security in a per- 
sistent, planned and perilous _ fashion, 
then his enjoyment of fundamental rights 
may be rightly annihilated. 

60. When, then, does a man hold out 
a terrible and continuing threat to social 
security in the setting of a developing. 
country ? He does so if, by his action, 
he not only murders but by that offence, 
poses a grave peril to societal survival. 
If society does not survive, individual 
existence comes to nought. So, one test 


1979 


for impost of death sentence is to find aut 
whether the murderer offers such a trag- 
matic threat to the survival of social 
order. To illustrate, if an economic cof- 
fender who intentionally mixes poison 
in drugs professionally or wilfully adul- 
terates intoxicating substances injurious- 
ly, and knowingly or intentionally causes 
death for the sake of private profit, suzh 
trader in lethal business is a menace to 
social security and is, therefore, a v10- 
lator of social justice whose extinction 
becomes necessary for society’s survival. 
Supposing a murderous band of armed 
dacoits intentionally derails a train and 
large number of veople die in consecu~ 
ence, if the ingredients of murder are 
present and the object is to commit rob- 
bery inside the train, they practice social 
injustice and imperil social security tc a 
degree that death penalty becomes a ne- 
cessity if the crime is proved beyond doubt. 
There may be marginal exceptions or 
specia] extenuations but none where tais 
kind of dacoity or robbery coupled with 
murder becomes a contagion and occupa- 
tion, and social security is so gravely im- 
perilled that the fundamental rights of 
the defendant become a deadly instru- 
ment whereby many are wiped out end 
terror strikes cornmunity life. Then he 
‘reasonably’ forfeits his fundamertal 
rights and takes leave of life under che 
law. The style of violence and syste- 
matie corruption and deliberately plan- 
ned economic offsnces by corporate “op 
echelons are often a terrible technology 
of knowingly causing death on a mazro 
-scale to make a flood of proñt. The dəfi~ 
nition of murder ‘will often apply to them. 
But because of corporate power snch 
murderous depradations are not charged. 
If prosecuted and convicted for murcer, 
they may earn the extreme penalty for 
taking the lives of innocents deliberately 
for astronomical scales of gain. 

61. Likewise, if a man is a murderer, 
so hardened, so blood-thirsty, that with- 
in the prison and without, he makes no 
bones about killing others or carries on 
a prosperous business in cadavers, then 
he becomes a candidate for death sen- 
tence. If -psychoanalysts and psychia- 
trists find him irredeemable in the rea- 
sonable run of time then his being alive 
will involve more lives being lost at his 
hands. If, however, he can be reformed 
in a few years’ time by proper techniques 
of treatment, imprisonment for life is 
good enough. But, on the other hand. if 
he is far too hardened that it has beccme 
his second nature to murder, society can- 
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not experiment with correctional stra- 
tegy, for, when he comes out of jail, he 
may kill others. Such an incurable mur- 
derer deserves to be executed under the 
law as it stands. Difficult to imagine 
though, but even the bizarre may happen. 
The social setting, the individual factors 
and like imponderables still remain to be 
spelt out. While the world is spiralling 
spiritually towards a society without 
State-sanctioned homicide, a narrow cate- 
gory may under current Indian societal 
distortions deserve death penalty al- 
though realistically the Law is held at 
bay by corporate criminals killing people 
through economic, product, environ- 
mental and like crimes. 

, 62. Death penalty functionally fails 
to operate in this area for reasons not 
relevant to unravel here but theta jus- 
tice often claims human lives by hanging 
sentences by a distorted vision of the 
penological purposes and results. What 
we mean is that the retention of death 
sentence in S. 302 is rigorously restricted 
to these macro purposes of social defence, 
state security and public order. But in 
practice, purblind application of capital 
penalty claims victims who should not 
be hanged at all. The gross misapplica- 
tion springs from professional innocence 
of the ideological, constitutional, crimi- 
nological and cultural trends in India and 
abroad. Judicial decisions have. hardly 
investigated these areas, have conjured 
up grisly images of crime and criminal, 
and, fed on discarded doctrines of retri- 
bution and deterrence, indulged in 
death awards blind to the socio-spiritual 


.changes taking place in theoretical foun- 


dations of criminology and sublime move- 
ments on our human planet. The ‘robes’ 
are a repository of many rare qualities 
but shall add to its repertory latest deve- 
lopments in sentencing wisdom. 


63. A paranoid preoccupation with 
the horror of the particular crime oblivi- 
ous to other social and individual aspects 
is an error. The fact that a man has 
been guilty of barbaric killing hardly 
means that his head must roll in the ab- 
sence of proof of his murderous recidi- 
vism, of incurable criminal violence, of a 
mafia holding society in ransom and of: 
incompatibility of peaceful co-existence 
between the man who did the murder 
and society and its members. 


64. We may constellate some of the 
principles. Never hang unless society or 
its members may probably lose more 
lives by keeping alive an irredeemable 
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convict. If rehabilitation is possible by 
long treatment in jail, if deterrence is 
Possible by life-long prison terms, capi- 
tal sentence may be misapplied. Death 
penalty is constitutionalised by reading 
into S. 354 (3), Cr. P. C., those ‘special 
reasons’ which validate the sentence as 
reasonably necessitous and non-arbi- 
trary, as just in the special societal cir- 
cumstances. 


65. Social justice turns on culture 
and situation. We must listen, even as 
judges who are human and not wholly 
free from sublimated violence,. to the 
words of great men condensed in the mes- 
sage to. the Delhi Conference against 
Death Penalty a few months ago. Lok 
Nayak Jai Prakash Narain said(16): 

“To my mind, it is ultimately a ques- 
tion of respect for life and human ap- 
proach to those who commit grievous 
hurts to others. Death sentence is no 
remedy for such crimes. A more humane 
and constructive remedy is to remove the 
culprit concerned from the normal milieu 
and treat him as a mental case. I am 
sure a large proportion of the murderers 
could be weaned away from their path 
and their mental condition sufficiently 
improved to become useful citizens. In 
a minority of cases, this may not be pos- 
sible. They may be kept in prison houses 
till they die a natural death. This may 


cast a heavier economic burden on society 
than hanging. But I have no doubt that 


a humane treatment even of a murderer 


will enhance man’s dignity and make 
society more human,” 

(emphasis added) 
Andrie Sakharov, in a message to the 
Stockholm Conference on Abolition orga- 
nised by Amnesty International last year, 
did put the point more bluntly(17): 


“I regard the death penalty as a 
savage and immoral institution which 
undermines the moral and legal founda- 
tions of a society. A State, in the per- 
son of its functionaries, who like all 
people are inclined to making superficial 
conclusions, who. like all people are sub- 
ject to influences, connections, prejudi- 
ces and egocentric motivations for their 


behaviour, takes upon itself the right 

16. On the Abolition of the Death 
Penalty, Amnesty international, 
p. 13. 


17. Message by Andrei Sakharov to the 
Amnesty International Conference 
held in Stockholm on Dec. 10 and 11, 
1977. 
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to the most terrible and irreversible act 
— the deprivation of life. Such a State 
cannot expect an improvement of the 
moral atmosphere in its country. I re~- 
ject the notion that the death penalty 
has any essential deterrent effect on 
potential offenders. I am convinced that 
the contrary is true—that savagery be- 
gets only savagery... I am convinced 
that society as a whole and each of its 
members individually, not just the per- 
son who comes before the courts, bears 
a responsibility for the occurrence of a 
crimeé...... I believe that the death pe- 
nalty has no moral or practical justifica- 
tion and represents a survival of bar~ 
baric customs of revenge. Blood-thirsty 
and calculated revenge with no tempo- 
rary insanity on the part of the judges, 
and therefore, shameful and disgusting.” 


(emphasis added) 

Tolstoy wrote an article “I cannot be 
silent” protesting against death sentence 
where he said: (18) 

“Twelve of those by whose labour we 
live, the very men whom we have de- 
praved and are still depraving by every 
means in our power — from the poison 
of vodka to the terrible falsehood of a 
creed we impose on them with all our 
might, but do not ourselves believe. in 

— twelve of those men strangled’ with. 
corda by those whom they feed and clothe 
and house, and who have depraved and 
still continue to deprave them. Twelve 
husbands, fathers, and sons, from among 
those upon whose kindness, industry, 
and simplicity alone rests the whole of 
Russian life, are seized, imprisoned, and 
shackled. Then their hands are tied be- 
hind their backs lest they should seize 
the ropes by which are to be hung, and 
they, are led to the gallows.” 

Victor Hugo's words are not vapid senti« 
mentalism : 


‘We shall look upon crime as a dis“ 
ease. Evil will be treated in charjty in- 
stead of anger. The change will be 
simple and sublime. The cross . shall 
displace the scaffold. Reason is on our 
side, feeling is on our side, and experi« 
ence is on our side.” 

Gandhiji wrote: 


“Destruction of individuals can never 
be a virtuous act. The evil-doers can- 
not be done to death. Today there is a 
movement afoot for the abolition of capi- 
tal punishment and attempts are being 
made to convert prisons into hospitals 


18. Mainstream, October 14, 1978, p. 17 
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. as if they are persons suffering from a 
disease.” 

Quotations from noble minds are not for 
decoration but for adaptation with- 
in the framework of the law. This 
Gandhian concept was put to the est 
without effects calamitous in the Cham- 
bal dacoits’ cases: (19) 

“Take the classic example of the bleod- 
thirsty dacoits of Chambal. The so-called 
dacoits, in reality the Thakurs of Delhi 
in the 12th century, were driven to the 
desolate Chambal Valley. They had no 
other recourse except to steal and, if 
necessary, murder for their survival. 

` The 800 years injustice they suffered can 
be remedied only by their economic em- 
ancipation. Remember, no one is born a 
criminal, Sarvodaya leaders Jayapra~ 


prakash Narain and Vinoba Bhave won ‘ 


over dacoits with love, affection and uns 
derstanding — something sophisticated, 
automatic weapons failed to do.” 

We have, unfortunately no follow-up 
study of this experiment. 


66. Coming down to unhappy piage 
matism, death penalty is permissible 
only where reformation within a reason- 
able range, is impossible. The confusion 
is simple but die-hard. We lawfully 
murder the murderer, not the murder. by 


infliction of capital sentence, for which 
the strictest justification is needed if 
human dignity assured by the Constitu- 
tion is not to be judicially dismissed as 
an expendable luxury. 


67. The deduction is inevitable that 
. Simply because a murder is brutal, lex 
‘talionis must not take over nor humane 
justice flee. This proposition is tested 
in a crisis and the court’s responsibility 
is heavy to satisfy itself that the nature 
of the crime is considered, not for its 
barbarity as such but for its internal 
evidence of incurably violent depravity. 
We have dealt with this aspect earlier 
but repeat, since it is horrendous or 
many lives have been lost. Our culture 
is at stake, our karuna is threatened, our 
Constitution is brought into contempt by 
a cavalier indifference to the deep re- 
verence for life and a superstitious of- 


fering of human sacrifice to propitiate 
the Goddess of Justice. 
68. These illustrations show that 


angry or scary irrationality has no place 
in awarding death sentence because ‘~ea~ 
ee ee 


19. Article by Dr. L. H. Hiranandani in 
Ilustrated Weekly India dt, 29th 
August, 1976, 
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sonableness’ and fairness are the touch- 
stone of the constitutionality of capital 
penalty. Thus, we hold that only in 
these very limited circumstances can the 
court award the extreme penalty. The 
terrible nature of the murder should not 
frenzy the court into necessary ‘capital’ 
penalty, for its pertinence is only to the 
extent it helps to decide whether the 
prisoner, if released after a few years 
in a penitentiary, will reasonably be 
prone to continued killing. 
imprisonment will prevent further kill- 
ing, he may be allowed to live with the 
limited fundamental rights allowed in a 
prison setting. 


69. Even in extreme cases, one has 
to judge carefully whether the so- 
cial circumstances, personal remorse, 
the excruciation of long pendency of the 
death sentence, with the prisoner lan- 
guishing in near-solitary suffering all 
the time, are not adequate infliction, so 
as to make capital sentence too cruel 
and arbitrary and agonising not to vio- 
late Art. 14. Our penal pharmacopoea 
must provide for the extreme remedy of 
extinction of the whole personality only 
in socially critical situations. This is spi- 
ritual-social justice. 


70. Sometimes the thought is express- 
ed that the life of the victim, the misery 
of his family and the great pain cruelly 
caused, are forgotten by those who- ad- 
vocate mercy for the brutal culprit. This 
is a fallacy fraught with miscarriage of 
justice. Punishment is not compensation 
like the ‘blood money’ of Islamic law, It 
is not lex talionis of retributive genre. To 
be strictly compensatory or retributive, 
the same type of cruel killing must be 
imposed on the killer! Secondly, can the 
hanging of the murderer bring the mur- 
dered back to life? ‘The dull cold ear 
of death’ cannot hear the cries or see 
the tears of the dying convict. There is 
a good case for huge fines along with 
life-terms in sentences where the sum is 
realisable and payable to the bereaved. 


71. The Indian Penal Code fabricated 
in the imperial foundry well over a cen- 
tury ago has not received anything but 
cursory parliamentary attention in the 
light of the higher values of the National 
Charter which is a testament of social 
justice. Our Constitution respects the 
dignity and, therefore, the divinity of 
the individual and preservation of life, of 
everyone's life. So the Court must per- 
meate the Penal Code with exalted and 


expanded meaning to keep peace with con- 
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stitutional values and the increasing en- ` 


lightenment of informed public opinion. 
A nineteenth century text, when appli- 
ed to twentieth century conditions, can- 
not be construed by signals from the 
grave. So, while courts cannot innovate 
beyond the law, the law cannot be view- 
ed as cavemen’s pieces. The penological 
winds of change, reflected in juristic de- 
bates, bills for abolition of death pe- 
nalty in Parliament and the increasing 
. use of clemency and commutation by the 
highest Executive, must affect the living 
law of statutory application. 


72. There is yet another consideration 
of grave moment which must weigh 
with the court, vowed to uphold Justice 
=~ Social, Economic and Political. Who, 
by and large, are the men whom the 
gallows swallow? The white-collar cri- 
minals and the corporate criminals 
whose wilful economic and environmen-~ 
tal crimes inflict mass deaths or who 
hire assassins and murder by remote 
control? Rarely. With a few exceptions, 
` they hardly fear the halter. The feud- 
ing villager, heady with country liquor, 
the striking workers desperate with de- 
feat, the political dissenter and sacrific- 
ing liberator intent on changing the so- 
cial order from satanice misrule, the 
waifs and strays whom society has hard- 


ened. by neglect into street toughs, or- 


the poor householder — husband or wife 
-= driven by dire necessity or burst of 
tantrums — it is this person who is the 
morning meal of the macabre executioner. 

73. Justice Douglas, in a famous death 
penalty case, observed: 

“Former Attorney Ramsey Clark has 
said; ‘It is the poor, the sick, the ignor- 
ant, the powerless and the hated who 
are executed.” 


“A characteristic of village murderers 
in India: over 60 per cent of them have 
lost their parents, either one or both, at 
the time of commission of the crime. In- 
adequate parental protection is thus one 
of the primary factors in the upbringing 
of a murderer. The very existence of 
parents helps the healthy growth of the 
offspring and prevents the children from 
falling into the whirlpool of crime.” 
Comments the Editor, the Illustrated 
Weekly of India dated August 29, 1976. 


74. Historically speaking, capital sen- 
tence perhaps has a class bias and colour 
bar, even as criminal law barks at both 
but bites the proletariat to . defend the 
proprietariat, a reason which, incidental- 
ly, explains why corporate criminals. in- 
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cluding top executives wbo, by subtle 
processes, account for slow or sudden 
killing of large members by adultera- 


tion, smuggling, cornering, pollution and 
other invisible operations, are not on 
the wanted list and their offending ope- 
rations which directly derive profit 
from mafia and white-collar crimes are 
not visited with death penalty, while re- 
latively lesser delinquencies have, in 
statutory and forensic rhetoric, deserved ` 
the extreme penalty. Penal law is not 
what the printed text professes but what 
the prison cell and the condemned man 
testify. ` 

75. Courts take a close-up of the im- 
mediate circumstances not the mileu 
which made the murderer nor the en- 
virons which make him man again. In 
equal justice under the law, this im- . 
balance of S. 302, I. P. C., in action can- 
not be missed. 


76. The tradition-bound agencies. of 
justicing cocooned by judicial preced- 
ents reflecting by-gone values make sen- 
tencing processes ‘soft’ where they should 
be severe and tainted with torture where 
a healing touch comports with culture. 
Indeed, the habitual cerebrations of both 
wings of the profession have been guilt- 
less of the great experiment of injecting 
the humarism of the National Charter 
through the interpretative art into cri- 
minal statistics. Social justice on the 
one hand, means social defence from 
white-collar and kindred criminals not 
through procrastinating illusions of 
punishment but instant deterrents to 
anti-social delinquents and, on the other, © 
Prison Justice, Reforms of offenders non= 
institutional strategies through commu- 
nity participation in correction and, 
above all, sentencing essays which ens 
sure dignity of the individual human de« 
cencies and uplifting projects which re- 
make the criminal into a good citizen, 
Several of our prison houses and prac~ 
tices make us wonder about institutional 
criminality and ‘punishment’ becoming 
a brand of crime and, worse, a manufac- 
turing processof dehumanized criminals. 
Prison Reform is on the ‘national agenda. 
Sentencing Reform soon deserves to be 
added. 


77. An Indo-Anglian appreciation of 
British Justice is sometimes relied on 
subconsciously, strengthened by the am- 
biguous Report of the Royal Commis- 
sion on Capital Penalty to substantiate 
the retentionist theory. But it is note- 
worthy that Sir Samuel Romilly,. criti- 
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cal of the brutal penalties in the then 
Britain, said in 1817: "The Laws of Eng- 
land are written in blood’. Alfieri ʻas 
suggested: ‘Society prepares the erime, 
the criminal commits it. We may per- 
mit ourselves the liberty to quote from 
Judge Sir Jeoffrey Streatfield: ‘If rou 
are going to have anything to do wth 
the criminal Courts you should see for 
yourself the conditions under which pri~ 
soners serve their sentence.’ 


tt would be extremely gratifying to 
scan the pages of British legal and 
social history anë to find that the mem- 
bers of the judiciary were invariably in 
the fore-front of the movement towards 
enlightenment, progress and humanly. 
Unfortunately until very recently, this 
has never been tke case; in fact, it would 
be fair to say the judges have usualy 
been amongst the principal opponents of 
penal reform. It may be that they wre 
too far divided from the rest of the popu- 
lace in the remoteness of their digniy, 
and too far removed in their standards of 
physical comfort and intellectual el:g- 
ance. Perhaps if a number of them tad 
personally investigated the pitiable sqra- 
lor of the prisons, the depravity of the 
haulks, and the bestial cruelties on the 
scaffold, some at least might have bean 
shocked into a public condemnation of fhe 
entire penal system. But, -as it was, 
they -preferred to remain either ignorent 
of or acquiescent to the aftermath of 
their judgments and of all the ensuing 
horrors which were being carried out in 
the name of the iaw.” (20) 


British Justice has abandoned death p2- 
nalty for murder for two decades ncw 
(Homicide Act, 1957) without escalaticn 
of murderous crime. Attempts to get 
round the Murder (Abolition of Death 
Penalty) Act, 196% have failed in Par- 
liament and as Barbara Wooton says, 
‘Capital punishment thus appeared to be 
itself sentenced to death’ for murder. To 
quote the Royal Commission’s recom- 
mendation for retention after. Parlia- 
ment has abolished death penalty 3 
only of historical interest: “After the 
abolition Act had been in force for ove 
seven years, the Criminal Law Revision 
Committee considered whether any fur- 
ther changes in th2 penalty for murder 
were desirable, Their conclusions were 
almost. entirely negative.” 





20. The Power to Silence: A History oż 
Punishment in Britain by Anthony 
Bebington. op. 46-47. 


(K. Iyer J.) {Prs. 77-81] S.C. 937 


78. This perspective justifies judicial 
evolution of a humane penal doctrine be- 
cause the legislative text is not static; 
and as Chief Justice Warren wrote in 
Trop v. Dulles (1958-356 US 86) the 
court ‘must draw its meaning from the 
evolving standards of a maturing so- 
ciety’. The great answer to grave crime 
is culturing of higher consciousness, re- 
moving the pressure of a perverted so- 
cial order, and nourishing the inner 
awareness o? man’s true nature. This is 
true penal reform, including ¿ail re- 
form. : 

79. A difficult category which defies 
easy solution, even in the developmen- 
tal-social justice background, is the poli- 
tical or ideological murderer. Where free- 
dom of faith and conscience is affirmed, 
as in our Constitution, where conzentra- 


tion of wealth and ethnic and social 
suppression are anathema and egalita- 
rian-cum-distributive justice are posi- 


tive goals, ‘criminals’ motivated by the 
fundamental creed of our Constitution 
may well plead for the benefit of life 
imprisonment. Count Leo Tolstoy in his 
Recollections and Essays denounces death 
penalty even against revolutionaries by 
arguments tco Gandhian to be dismissed 
by Indian judges in the sentencing sector 
of discretion. We do not dogmatise but 
suggest the trend. Law by itself is no ans- 
wer to Justice as the sublime instances 
of Socrates, Jesus and martyrs galore in 
the long story of Man point. 


80. We do not underrate the import- 
ance of strang public denunciation of 
serious crimes like murder and heavy 
punishment for it. The critical question 
is whether capital sentence or incarcera~ 
tion for life in a hospital setting — both 
stern, but the former a final farewell to 
life itself, the latter a protracted living 
ordeal —- which of the two harsh alter- 
natives. should be inflicted. 


81. Criminologists have reached near- 
consensus that death penalty for mur- 
der is judicial futility as a deterrent and 
is a vulgar barbarity, if fruitless. And 
Reformationisis have made headway so 


‘much that about 80 countries have given 


up capital sentence. England had 200 of- 
fences which carried death sentences and 
publicly hanged boys and girls for steal- 
ing spoons and the like. Stealing per- 
sists, death penalty has disappeared. The 
impotence of death sentence as a deter- 
rent is brought out with characteristic 
wit by Dr. Jkonson, who according to 
Boswell. nated nicknockets nlvine their 
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trade in a crowd assembled to see one 
of their number executed. There is no 
moral defence against the application of 
Justitia duleore misericordiac temperate 
(Justice tempered by mercy, literally by 
sweetness of compassion) even in the 
name of deterrence. 
CONDENSED GUIDELINES 

82. We may summarise our conclu- 
sions to facilitate easier application and 
to inject scientific formulation. 

1. The criminal law of the Raj vint- 
age has lost some of its vitality, not- 
withstanding its formal persistence in 
print in the Penal Code so far as S. 302, 
I. P.C. is concerned. In the post-Consti- 
tution period S. 302, I. P. C, and S. 345 
(3) of the Code of Criminal Procedure 
have to be read in the humane light of 
Parts III and IV, further illumined by 
the Preamble to the Constitution. In 
Sunil Batra, (1978) 4 SCC 494 at pp. 569 
and 572: (AIR 1978 SC 1675 at pages 
1727 and 1730) a Constitution Bench of 
this Court has observed: 4 


"Consciously and deliberately we must 
focus our attention, while examining the 
challenge, to one fundamental fact that 
we are required to examine the validity 
of a pre-constitution statute_in the con- 
text of the modern reformist theory ot 
punishment, jail being treated as a cor- 
rectional institution” 

“cases are not unknown where mere- 
ly on account of a long lapse of time the 
Courts have commuted the sentence of 
death to one of life imprisonment on the 
sole ground that the prisoner was for a 
long time hovering under the tormenting 
effect of the shadow of death.” 

“The scheme of the Code, read in the 
light of the Constitution, leaves no room 
for doubt that reformation, not retribu- 
tion, is the sentencing lodestar.” (eme 
phasis added) 

2. The retributive theory has had its 
day and is no longer valid. Deterrence 
and reformation are the primary social 
goals which make deprivation of life 
and liberty reasonable as penal panacea. 

3. The current ethos, with its strong 
emphasis on human rights and against 
death penalty, together with the ancient 
strains of culture spanning the period 
from Buddha to Gandhi must ethically 
inform the concept of social justice 
which is a paramount principle and cul- 
tural paradigm of our Constitution. 

. 4. The personal and social, the moti~ 
vational and physical circumstances, of 
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the criminal are relevant factors in ad- 
judging the penalty as clearly provided 
for under the new Code of 1973. So alsa 
the intense suffering already endured by 
prison torture. or agonising death pe- 
nalty hanging over head consequent on 
the legal process. : 

5. Although the somewhat obsolescen 
M’Naughten Rules codified in Sec. 84 of 
the Penal Code alone are exculpatory, 
mental imbalances, neurotic upsets and 
psychic crises may be extenuatory and 
the sense of diminished . responsibility 
may manifest itself in judicial clemency 
of commuted life incarceration, 

6. Social justice, projected by Art. 38, 
colours the concept of reasonableness in 
Art. 19 and non-arbitrariness in Art. 14. 
This complex of articles validates death 
penalty in a limited class of cases as ex- 
plained above. Maybe, train dacoity and 
bank robbery bandits, reaching menac- 
ing proportions, economic offenders pro- 
fit-killing in an intentional and organised 


way, are such categories in a Third 
World setting. 
Apart from various considerations 


which may weigh with the Court, one 
consideration which may be relevant in 
given circumstances, is the planned moti- 
vation that goaded the accused to com- 
mit the crime. Largely in India death 
is caused not by a cool, calculated, pro- 
fessionally cold blooded planning but 
something that happened on the spur of 
the moment. In.fact in  faction-ridden 
society factions come to grip on a mi- 
Nor provocation and a gruesome tragedy 
occurs. $ 

But with the development of the com- 
plex industrial society there has come 
into existence a class of murderers who 
indulge in a nefarious activity solely for 
personal, monetary or property gain. 
These white-collar criminals in appro- 
priate cases do deserve capital punish- 
ment as the law now stands, both as de- 
terrent and as putting an end to an ac- 
tive mind indulging in incurably nefari- 
ous activities. It is such characteristics 
that determine more or less the gravity 
and the character of the offerice and off- 
ender. We may venture that sometimes 
there is big money in the subtle murder” 
business disguised as economic offences 
or industrial clashes; and there social 
justice in certain circumstances punc- 
tures ‘soft? justice and opts for lethal 
sentence. Where intractable mafia shows 
up in murderous profusion, the sentence 
of death must, reluctantly though, de- 
fend society. 
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7. The survival of an orderly society 
without which the extinction of human 
rights is a probability compels the 
higher protection of the law to those 
officers who are charged with the fear- 
less and risky discharge of hazard-ras 
duties in strategic situations. Those af- 
ficers of law, like policemen on duty ər 
solciers and the like have to perfcrm 
their functions even in the face of threat 
of violence sometimes in conditions of 
great handicap. If they are killed by 
designers of murder and the law dss 
not express its strong condemnation in 
extreme penalisation, justice to those 
called upon to defend justice may fail. 
This facet of social justice also may in 
certain circumstances and at cert:in 
stages of societal life demand death sen~ 
tence. 


8. When an environmental techno.o- 
gist, food and drug chemist or engine 
manufacturer intentionally acts in the 
process, abetted by the top decision- 
makers in the corporation concerned, in 
such manner that the consumer will in 
all probability die but is kept wilfully in 
the dark about the deadly consequerce 
by glittering advertisement or suppres:io 
veri, he deserves death penalty for s- 
ciety’s survival, if he fulfils the ee- 
menis of murder. Maybe, a redefinition 
of murder may be needed to make tkis 
legal mandate viable. Parliamentarians 
and judicial personnel may benefit y 
the observations made by Ralph Nac2r 
on American Law-in-action: (21) 

“In no clearer fashion has the corpo- 
tation held the law. at bay than in tna 
latter's paralysis toward the corpore:3 
crime wave. Crime statistics almcst 
wholly ignore corporate or business 
crime; there is list of the ten most wami- 
ed corporations; the law affords to 
means of regularly collecting data on cor- 
porate crime; and much corporate erini- 
nal behaviour (such as pollution) has nit 
been made a crime because of corpora7e 
opposition. For example, wilful ard 
knowing violations of auto, tire, radiaticn 
and zas pipe-line safety standards arz 
not considered crimes under the relevant 
statutes even if lives are lost as a resull. 
The description of an array of corporate 
crimes in this forthright book reveals a 
legal process requiring courage, not rou- 
tine cuty, by officials to enforce tha 
laws against such outrages. The law $s 


21. Introduction by Ralph Nader to 
‘America Inc.’ by Morton Mintz anc 
Jerry S. Cohen, p. 11, 
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much more comfortable sentencing a 
telephone coin box thief to five years 
than sentencing a billion-dollar price- 
fixing executive to six weeks in jail. In 
one recounting after another, the su- 
thors pile up the evidence toward one 
searing conclusion -— that corporate eco- 
nomic, product, and environmental crimes 
dwarf other crimes in damage to health, 
safety and property, in confiscation or 
theft of other people’s monies, and in 
control of the agencies which are sup- 
posed to stov this crime and fraud. And 
it all, goes on year after year by blue- 
chip corporate recidivists. 

Why? It is easy to answer “power”. 
But that is the beginning, not the end, 
of understanding.” 

9. ‘Special reasons’ necessary for im- 
posing death penalty must relate, not to 


the crime as such but to the criminal. 


The crime may be shocking and yet the 
criminal may not deserve death penalty. 
The crime may be less shocking than 
other murders and yet the callous erimi- 
nal e.g. a lethal economic offender, may 
be jeopardizing societal existence by his 
act of murder. Likewise, a hardened 
murderer or dacoit or armed robber who 
kills and relishes killing and raping and 
murdering to such an extent that he is 
beyond rehabilitation within a reason- 
able period according to current psycho- 
therapy or curative techniques may de- 
serve the terminal sentence. Society sur- 
vives by security for ordinary life. If 
officers enjoined to defend the peace are 
treacherously killed to facilitate perpe- 
tuation of murderous and often plunder- 
ous crimes social justice steps in ‘to de- 
mand death penalty dependant on the 
totality of circumstances. 


10. We must always have the brood- 
ing thought that there is a divinity in 
every man and that none is beyond red- 
emption. But death penalty, still on our 
Code, is the last step,in a narrow cate- 
gory where, within a reasonable spell, 
the murderer is not likely to be cured 
and tends to murder others, even within 
the prison or immediately on release, if 
left alive — a king cobra which, by chro- 
nic habit, knows only to sting to death 
unless defanged if possible. The patience 
of society must be tempered by the pru- 
dence of social security and that is the 
limited justification for deprivation of 
fundamental rights by extinguishment of 
the whole human being. The extreme 
penalty can be invoked only in extreme 
situations, 
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83. The criminology of higher con- 
sciousness claims that by expanding in- 
ner awareness through meditational and 
yogic techniques the worst offender can 
be reformed, if prisons can function more 
fulfillingly and less fatuously — a con- 
summation devoutly to be wished! 
Murderers are not born but made and 
often can be unmade. 


84. This claim, if experimented with 
and found credible, goes a long way to 
remove from the scales of justice stains 
of human blood. When this healing hope 
is developed adequately, may be the 
penal pharmacopoea may remove death 
sentence from the system, The journey 
is long and we are far from home. Cur- 


rently, our prisons often practise zoo- 
logical, not humanising strategies, as 
some competent reports and writings 


tend to prove. 


85. What we have laid down is not in 
supersession of those extenuating situa- 
tions already considered by this Court as 
sufficient to commute death sentence but 
is supplementary to them and seeks to 
streamline, so that erratic judicial res- 
ponses may be avoided. 


86. In Ediga Annamma (1974-4 SCC 
443 at p 453): (AIR 1974 SC 799 at 
p. 806) (supra), for instance, this Court 
has held, and while endorsing, we re- 
peat it for emphasis: ` 


“Where the murderer is too young or 
too old, the clemency of penal justice 
helps him. Where the offender suffers 
from socio-economic, psychic or penal 
compulsions insufficient to attract a legal 
‘exception or to downgrade the crime in- 
to a lesser one, judicial commutation is 
permissible, Other general social pres~ 
sures warranting judicial notice, with 
an extenuating impact may, in special 
cases, induce the lesser penalty. Extra- 
ordinary features in the judicial process, 
such as that the death sentence has hung 
over the head of the culprit excruciating- 
ly long, may persuade the Court to be 
compassionate. Likewise,’ if others in- 
volved in the crime and similarly situat- 
ed have received the benefit of life im- 
prisonment or if the offence is only con~- 
structive, being under S, 302 read with 
S. 149, or again the accused had acted 
suddenly under another’s instigation, 
without premeditation, perhaps the 
Court may humanely opt for life, even 
like where a just cause or real suspicion 
of wifely infidelity pushed the criminal 
into the crime. On the other hand, the 
weapons used and the manner of their 
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use, the horrendous features ‘of the crime 
and hapless, helpless state of the victim 
and the like, steel the heart of the law 
for a sterner sentence.” 


87. In Srirangan v. State of Tamil 
Nadu, AIR 1978 SC 274 at p. 275, the 
Court set aside a death sentence even 
though three had been killed. That was 
a case of three innocent lives put down 
without provocation and although the 
courts below had concurrently inflicted 
death sentence, a Bench of three judges 
confining the focus on sentence alone 
commuted the punishment. The crucial 
role of young age (in his twenties) and a 
trace of mental imbalance in robbing the 
propriety of a death impost even from 
such a ghastly case of triple murder was 
emphasised. This Courts observations 
on the sensitive attitude to sentencing 
and the wide spectrums of considerations 
under S. 354 (3), Cr. P. C. are helpful 
here: 


“The plurality of factors bearing on 

the crime and the doer of the crime must 
carefully enter the judicial verdict. The 
winds of penological reform notwith- 
standing, the prescription in S. 302 binds, 
the death penalty is still permissible in 
the punitive pharmacopoea of India. Even 
so, the current of precedents and the re- 
levant catena of clement facts, personal, 
social and other, persuade us to hold that 
even as in Namu Ram v. State of Assam 
(AIR 1975 SC 762), the lesser penalty of 
life imprisonment will be a more appro- 
priate punishment here.” 
A brief word more about Lalla Singh, 
AIR 1978 SC 368 at p. 374. That was a 
case of murder of three persons and the 
head of one of the deceased, a lady, was 
severed. The trial Judge awarded the 
extreme penalty to him who did this 
gruesome deed. But the court reduced 
the sentence to life term grounded on 
the long and agonising gap between the 
date of offence and the disposal of the 
case by the Supreme Court: 


“While we are unable to say that the 
learned Sessions Judge was in error in 
imposing the extreme penalty, we feel 
that as the offence was committed on 
18-6-1971 more than six years ago, the 
ends of justice do not require that we ' 
should confirm the sentence of death 
passed on the first respondent.” 


88. We have read the Penal Code 


- (S. 302) in harmony with the Procedure 


Code (S. 354 (3)) and tuned up both the 
Codes to receive the command of the 
Constitution. ‘Too kind for too long to 
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eriminals’ is a cynical comment which 
comes with a call for revival of more 
hangings as a gut reaction to a horrible 
crime, forgetting that crimelessness 
comes only from higher consciousness. 
And, in a democracy, if such offences es- 
calate beyond endurance and such cries 
rise from all over, penal policy may 
change, whether the judges and jurists 
and moralists and murderers relish it or 
not. Even so, the basic humanity of 
- mankind cannct be surrendered to 
panicky calls and passionate reactions 
provoked by stray, though shocking, 
events. 

89. Two significant developments need 
to be stressed before we conclude the 
general discussion. The first is the func- 
tional failure, et the forensic level, of 
the meaningful provision in the Proce- 
dure Code, 1973 intended to help the 
court to individualise sentencing justice 
to fit the crime and the criminal. 


90. The sent2nce of death can be im- 
posed by the Sessions Judge and it. can 
only be executed after it is confirmed by 
the High Court as provided in Chap- 
ter XXVIII of the Code. The procedure 
prescribed for the trial of Sessions cases 

is contained in Chap. XVIII. Section 235 
` which is relevant for this purpose reads 
as under: 


“235 (1) After hearing arguments and 
points of law (Gf any), the Judge shall 
give a judgment in the case. 

(2) if the accused is convicted, the 
Judge shall, urless he proceeds in ac- 
cordance with the provisions of .S. 360, 
hear the accused on the question of sen-' 
tence, and then pass sentence on him ac- 
cording to law.” 

91. A specific stage is prescribed in 
the trial of cases tried by the Sessions 
Court in accordance with the procedure 
prescribed in Chapter XVIII. After the 
prosecution evidence is complete and the 
accused is called upon to enter the de- 
fence and if evidence is led on behalf of 
defence, after the defence evidence is 
complete, the Court should hear argu- 
ments of the Prosecutor, and the advocate 
on behalf of the accused (see S. 234). 
Thereafter comes S. 235 which obligates 
the Court to give a judgment. The ques- 
tion of sentence does not enter the ver- 
dict or consideration at this stage. If: 
the accused is to be acquitted, the mat- 
ter ends there. If the Court, upon con~ 
sideration of the evidence led before it, 
holds the accused guilty of any offence it 
must pronounce judgment to the extent 
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that it holds accused guilty of a` certain 
offence. 

92. Thereafter a statutory duty is cast. 
upon the Court to hear the accused on 
the question of sentence. Sub-section (2) 
obligates the Court to hear the accused. 
on the question of ‘sentence. In fact, this 
provision should be construed to mean 
that where the Court has to choose one 
or the other sentence and if with a view 
to inflicting a certain sentence, special 
reasons are required to be recorded, ob- 
viously the State which is the prosecutor, 
must be called upon to state to the Court 
which sentence as prosecutor it would 
consider appropriate in the facts and cir- 
cumstances of the case. 

93. Where the accused is convicted 
for an offence under S. 302, I. P. C., the 
Court should call upon the Public Prose- 
cutor at the stage of S. 235 (2) to state to 
the Court whether the case is one where 
the accused.as a matter of justice should 
be awarded the extreme penalty of law 
or the lesser sentence of imprisonment 
for life. If the Public Prosecutor informs 
the Court that the State as prosecutor is 
of the opinion that the case is not one 
where extreme penalty is called for and 
if the Sessions Judge agrees with the 
submission, the matter should end there. 

94. If on the other hand the Public 
Prosecutor states that the case calls for 
extreme penalty prescribed by law, the 
Court would be well advised to call upon 
the Public Prosecutor to state and estab- 
lish, if necessary, by leading evidence, 
facts for seeking extreme. penalty pre- 





_ seribed by law. Those reasons and the 


evidence in support of them would pro- 
vide the special reasons according to the 
State which impel capital punishment. 
It would be open to the accused to rebut 
this evidence either by. submissions or if 
“At that 
stage the only consideration relevant for 
the purpose of determining the quantum 


- of punishment would be the consideration 


bearing on’ the question of sentence alone 
and not oh the validity of the verdict of 
guilty. After considering the submis- 
sions and evidence it would be for the 
Court with its extreme judicious ap- 
proach and bearing in mind the question 
that the extreme penalty is more an ex- 
ception, to determine what would be the 
appropriate sentence. This would. ensure 
a proper eppreciation of vital considera- 
tions entering judicial verdict for deter- 
mining the quantum of sentence. 

95. We hope the Bar will assist the 
Bench in fully using the resources of the 
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new provision to ensure socio-personal 
justice, instead of ritualising the submis- 
sions on sentencing by reference only to 
materials brought on record for proof or 
disproof of guilt. 

96. The second major development is 
the amendment of S. 302, I. P. C. moved 
by Government and already passed by 
the Rajya Sabha doing away with death 
penalty for murder save in exceptional 
categories. So far as it goes, the benig- 
nity of the change reflects the constitu- 
tional culture we have explained. The 
discretion still left, in our view, must be 
guided by the mariner’s compass we have 
supplied in this judgment. 


THE FACTS AND CONCLUSIONS 


97. Having stated the law at length, 
we have to apply it to the facts of the 
cases, which we proceed to state. After 
all, “Let the facts be known as they are, 
and the law will sprout from the seed 
and turn its branches towards the 
light.”(22) We may now state the facts 
needed for the application of the princi- 
ples set out above. 


RAJENDRA PRASAD’S CASE 


98. A long-standing family feud, with 
years-long roots, led to a tragic murder. 
The houses of Ram Bharosey and Pyare- 
lal had fallen out and periodic fuelling of 
the feud was furnished by the kidnap- 
ping of a wife, the stabbing of a brother 
and the like. Lok Adalats of village 
elders brought about truce, not peace. 
The next flare-up was a murder by the 
appellant, a rash son of one of the feud- 
ing elders Pyarelal. He was sentenced 
to life imprisonment (which means no 
reformation but hardening process, since 
our jails are innocent of carefully design- 
ed programme of re-humanizing but have 
‘an iatrogenic, - inherited drill of de- 


humanising). The young man, after some- 


years served in prison, was released on 
Gandhi Jayanti Day. But Gandhian hos- 
pital-setting was, perhaps, absent in the 
prison which, in all probability, was un- 


touched by reformation of diseased 
minds, the fundamental Gandhian 
thought. The result was the releasee 


kept alive his vendetta on return, aggra- 
vated by the ‘zoological’ life inside. 
Some minor incident ignited his latent 
feud and he stabbed Ram Bharosey and 
his friend Mansukh several times, and 


22. Benjamin Nathan Cardozo ‘What 
Medicine Can Do For Law” Address 
before the New York Academy of 
Medicine Nov. 1, 1928. 
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the latter succumbed. The ‘desparate 
character’ once sentenced, deserved death 
this second time, said the Sessions Court 
and the High Court confirmed the view. 


99. An application of the canons wa 
have laid down directly arises. There is 
the common confusion here. A second 


murder is not to be confounded with the 
persistent potential for rnurderous at- 
tacks by the murderer. This was not a 
menace to the social order but a specific 
family feud. While every crime is a 
breach of social peace, the assailant is 
bound over only if he is a public menace, 
Likewise, here was not a youth of un- 
controllable violent propensities against 
the community but one whose paranoid 
preoccupation with a family quarrel 
goaded him to go at the rival. The dis- 
tinction is fine but real. How do we 
designate him ‘desperate’ without blam- 
ing the jail which did little to make a 
man out of the criminal clay? So long 


as therapeutic processes are absent from 
prisons, these institutions, far from be- 
ing the healing hope of society, prove 
hardening schools to train desperate cri-~ 
minals, The pitiless verse of Oscar Wilda 
is pitifully true even today: 

“The vilest deeds, like poison weeds, - 

Bloom well in prison air; 

It is only what is good in Man 

That wastes and withers there” 


“Desperate criminal” is a convenient 
description to brand a, person. Seldom 
is the other side of the story exposed to 
judicial view — the failure of penal insti- 
tutions to cure criminality and their suc- 
cess in breaking the spirit or embittering 
it. 

100. Prasad’s prison term never 
‘cured’ him. Who bothered about cure? 
The blame for the second murder is part- 
ly on this neglect. 

101. Nothing on record suggests that 
Rajendra Prasad was beyond redemption; 
nothing on record hints at any such at- 
tempt inside the prison. Lock-up of a 
criminal for long years behind stone 
walls and iron bars, with drills of break- 
ing the morale, will not change the pri- 
sioner for the better. Recidivism is an in- 
dex of prison failure, in most- cases, 
Anyway, Rajendra showed no incurable 


disposition to violent outbursts against 


his fellow-men. We see no special rea- 
son, to hang him out of corporeal exist- 
ence, But while awarding him life im 
prisonment instead, we direct for him 
mental-moral healing courses through 
suitable work, acceptable meditational 
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techniques and psychotherapic drills to 
regain his humanity and dignity. Pri- 
sons are not human warehouses but 
humane retrieval homes. 


102. Even going by precedents like 
Lalla Singh (AIR 1978 SC 368) (supra), 
this convict has had the hanging agony 
hanging over his head since 1973, with 
near-solitary confinment to boot! He 
must, by now, be more a vegetable than 
a person and hanging a vegetable is not 
death penalty. This is an additional 
ground for our reduction. 


THE KUNJUKUNJU CASE 


103. The next case is no different in 
the result but very different on the facts. 
The scenario is the usual sex triangle, 
terribly perverted. One randy Janar- 
danan — the appellant — with a wife 
and two children, developed sex rela- 
tions with a fresh girl and the inevitable 
socia] resistance to this betrayal of mar- 
ital fidelity led to a barbaric short-cut by 
this criminal of cutting to death the in- 
. nocent wife and the immaculate kids in 
the secrecy of night. To borrow the 
vivid words of the courts below, ‘delibe- 
rate’, ‘cold-blooded’ was the act, attend- 
ed as it was with ‘considerable brutality’. 
This ruled out mitigation and supplied 
‘special reasons’, according to both the 
courts below, for the awesome award of 
death penalty. Was that right? If the 
crime alone was the criterion, yes; but if 
the criminal was the target, no. 


104. The crucial.question is that the 
crime and its horrendous ‘character ex- 
cept to the extent it reveals irreparable 
depravity and chronic propensity. The 
innocent three will not be happy because 
one guilty, companion is also added to 
their number. Is Janardanan a social 
security risk, altogether beyond salvage 
by therapeutic life sentence? If he is, 
the pall must fall on his cadaver. If not, 
life must burn on. So viewed, no mate- 
rial, save juridical wrath and grief, is 
discernible to invoke social justice and 
revoke his fundamental right to life. A 
course of anti-aphrodisiac treatment or 
‘willing castration is a -better recipe for 
this hypersexed human than outright 
death sentence. We have not even infor- 
mation on whether he was a desparate 
hedonist or randy rapist with ‘Y’ chro- 
mosomes in excess, who sipped every 
flower and changed every hour, so as to 
be a sex menace to the locality. Sen~ 
tencing is a delicate process, not a blind 
man’s buff. We commute the death sen« 
tence to life imprisonment, 
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THE DUBEY CASE 

105. There were: three accused to be- 
gin with. The appellant was convicted 
of the murder of three relatives ard sen- 
tenced to death. The other twa were 
held guilty, by the Sessions Judge of an 
offence of S. 302 read with S. 34, L P. C. 
and awarded life imprisonment. Tne ap- 
peal of the latter was allowed and that 
of the former dismissed both on crime 
and punishment. The learned Judges 
expressed themselves thus: 

“Considering that Sheo Shankar, ap- 
pellant, caused the death of three per- 
sons so closely related to him, by stab- 
bing each of them in the chest one after 
the other, and that too on no greater pro- 
vocation than that there had been an ex- 
change of abuses, I do not, see kow it 
can be said that sentence of death errs 
on the side of severity. It was urged 
that this appellant was only 17, 18 years 
old and so in view of the ruling of the ` 
Supreme Court in Harnam v. State (AIR 
1976 SC 2071), he should not be sentenc- 
ed to death. In the first place, the note 
of learned Sessions Judge on his state- 
ment shows that he was 19, 20 years old 
and he had understated his age. Second- 
ly, I doubt that the observation of the 
Supreme Court in the said case can be 
applicable to such a case of triple murder, 
where such victim is deliberately stab- 
bed in the chest.” 

The whole reasoning crumbles on ¢ gen- 
tle probe. A thumb-nail sketch of the 
case is that the appellant, “his father and 
his brother were angrily dissatisfied with 
a family partition and, on the tragic day, 
flung the vessels over the division of 
which the wrangle arose, went insice the 
house, emerged armed, picked up an 
altercation eventuating in the young man 
(whose age was around 18 or 20) stabbing 
to death three members of the other 
branch ofthe family. He chased and kill- 
ed, excited by the perverted sense of in- 
justice at the partition. It is illegal to 
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award capital sentence without consider- 


ing the correctional possibilities inside 
prison. Anger, even judicial anger, solves! 
no problems but creates many. 

106. Have the courts below regarded . 
the question of sentence from this angle ? 
Not at all. The genesis of the crime 
shows a family feud. He was not amur- 
derer born but made by the passicn of 
family quarrel. He could be saved for 


‘society with correctional techniques and 


directed into repentance like the Chembal 
dacoits, 
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107. What startles us is the way the 
adolescence of the accused has been by- 
passed and a ruling of this Court reduc- 
ed to a casualty by a casual observation. 
Hardly the way decisions of the Supreme 
Court, read with Art. 141, should: be by- 
passed, 


108. Had the appellant been only 18 
years of age, he would not have been sen- 
-enced to death as the High Court ex- 
oressly states. The High Court is right 
in stating so. Tender age is a tender cir- 
2umstance and in this country, unlike in 
England of old, children are not execut- 
ad. Since the age of the accused is of 
such critical importance in a marginal 
situation like the present one, one should 
have expected from the courts below a 
closer examination of that aspect. Un- 


fortunately, they have-not got the accus-~. 


2d medically examined for his age nor 
have they received any specific evidence 
on the point but have disposed of the 
question in a rather summary way: “In 
the first place, the note of the learned 
Sessions Judge on his statement shows 
that he was 19/20 years old and he had 
understated his age. Secondly, I doubt 
that the observations of the Supreme 
Court in the said case (AIR 1976 SC 2071) 
can be applicable to such a case of triple 
murder, where each victim is deliberately 
stabbed in the chest.” A Judge is no 
expert in fixing the age of a person and 
when precise age becomes acutely im- 
portant reliance on medical and other 
testimony is necessary. One cannot 
agree with this manner of disposal of a 
vital factor bearing on so grave an issue 
as death sentence. Nor are we satisfied 
with the court vaguely distinguishing a 
ruling of this Court. It is not the num- 
_ ber of deaths caused nor the situs of the 
stabs that is telling on that decision to 
validate the non-application of its ratio. 
It is a mechanistic art which counts the 
cadavers to sharpen the sentence oblivi- 
ous of other crucial criteria shaping a 
dynamic, realistic policy of punishment. 


109. Three deaths are regrettable, 
indeed, terrible. But it is no social solu- 
tion to add one more life lost to the list. 
In this view, we are satisfied that the ap- 
pellant has not received reasonable con- 
sideration on the question of the appro- 
priate sentence. The criteria we have 
laid down are clear enough to point to 
the softening of the sentence to one of 
life imprisonment. 
altercation, a sudden passion, 
attended with 


although 
extraordinary cruelty, 


A family feud, an. 
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young and malleable age, reasonable 
prospect of reformation and absence of 
any conclusive circumstance that the as- 
sailant is a habitual murderer ‘or given 
to chronic violence — these catena of 
circumstances bearing on the offender call 
for the lessor sentence. 

110. It is apt to notice in this context 
that even on a traditional approach this 
is not a case for death sentence, if we 
are to be belighted by the guidelines in- . 
Carlose John, AIR 1974 SC 1115. The 
murder there was brutal but the act was 
committed while the accused were in a 
grip of emotional stress. This was re- 
garded as persuasive enough, in the 
background of the case, to avoid the ex- 
treme penelty. The ruling in Kartar 
Singh, AIR 1977 SC 349 related to a case 
of brutal murder and of hired murder- 
ers with planning of the criminal pro- 
ject. In that background the affirmation 
of the death sentence, without any dis- 
cussion of the guidelines as between 
‘life’ and ‘death’ awards was hardly 
meant as a mechanical formula. It is 
difficult to discern any such ratio in that 
ruling on the question of sentence in 
the grey area of life versus death. The 
holding was surely right even by the 
tests we have indicated but to decoct a 
principle that if three lives are taken, 
death sentence is the sequel, is to read, 
without warrant, into that decision a re~ 
versal of the process spread over de- 
cades, 

111. Social defence against murderers 
is best insured in the short run by cag- 
ing them but in the long run, the real 
run, by transformation through recrienta- 
tion of the inner man by many methods 
including neuro-techniques of. which we 
have a rich legacy, If the prison system 
will talk the native language, we have 
the yogic treasure to experiment with on 
high-strung, high-risk murder merchants. 
Neuro-science stands on the threshold of 
astounding discoveries. Yoga, in its 
many forms, seems to hold splendid ans- 
wers. Meditational technology as a tool 
of criminology is a nascent-ancient 
methodology. The State must experi- 
ment. It is cheaper to hang than to heal, 
but Indian life — any human life — is 
too dear to be swung dead save in ex- 
treme circumstances. ` ig 

112. We are painfully mindful that “ 
this Judgment has become prolix and 
diffuse. But too many pages are not too 
high a price where death sentence juris- 
prudence demands de nevo examination 
to do justice by the Constitution, 
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113. Much of what we have said is 
an exercise in penal philosophy in the 
critical area of death sentence. 

*Philosophizing is distrusted by most 
of the professions that are concerned 
with the penal system- It is suspect for 


lawyers because they are conscious that- 


if the criminal law as a whole is the 
“Cinderella of jurisprudence, then the law 
‘of sentencing is’ Cinderella’s illegitimace 
“baby.” (23) 
After all, the famous words of Justice 
Holmes “The Law must keep its pre- 
‘mises” must be remembered. l 
114. The appeals stand allowed ard 
the death sentences stand reduced to life 


imprisonment; and, hopefullly, humen 
rights stand vindicated. 
SEN J. (Minority view):— 115. In ən 


appeal confined to sentence under Arti- 
cle 136 of the Constitution, this Couct 
has not only the power, but as well as 
the duty to interfere if it considers that 
the appellant should be sentenced ‘dti- 
ferently’, that is, to set aside the sen- 
tence of death and substitute in its plaze 
the sentence of imprisonment for lifa, 
where it considers, taking the case as a 
whole, the sentence of death to be e- 
roneous, excessive or indicative of an 
improper exercise of discretion; but at 
the same time, the Court must impose 
some limitations on itself in the exer- 
cise of this broad power. In dealing with 
a sentence which has been made the su- 
ject of an appeal, the Court will inter- 
fere with a sentence orly where it is 
‘erroneous in principle’. The questien 
therefore, in each case is whether there 
is an ‘error of principle’ involved. 


116. The Court has the duty to see 
that on the particular facts and circum- 
stances of each case the punishment 
fits the crime. Mere compassionate sen- 
timents of a humane feeling cannot ke 
a sufficient reason for not confirming a 
sentence of death but altering it into a 
sentence of imprisonment fer life. In 
awarding sentence, the Court must, as it 
should, concern itself with justice, that 
is, with unswerving obedience to estab- 
lished law. It is, and must be, also 
concerned with the probable effect of is 
sentence both on the general publie ard 
the culprit. 

117. In the three cases batare us, 
‘there were ‘special reasons’ within the 


23. “Sentencing and Probation” — Nz- 
tional College of the State Judiciary, 
Reno, Nevada, p. 1. ; 
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meaning of S. 354, sub-s. (8) of the Code 
of Criminal Procedure, 1973 for the pass- 
ing of the death sentence in éach and, 
therefore, the High Courts were justified 
in confirming the death sentence passed 
under S. 368 (a) of the Code. Indeed, they 
are illustrative of the rare type of cases, 
that is, first degree murders, where a 
death sentence is usually awarded in 
any civilised country. These were cases 
of diabolical, cold blooded brutal mur- 
ders of innocent persons, that is, first 
degree murders of extreme brutality or 
depravity. The inhumanity of some of 
these offenders defies belief. 


118. I had the advantage of reading 
the judgment as originally prepared by 
my learned brother Krishna Iyer J. 
which, by defining the class of cases. 
in which a death sentence may be pass~ 
ed upon conviction of a person for hav- 
ing committed an offence of murder 
punishable under S. 302 of the Indian 
Penal Code, 1860, and by putting a res- 
trictive construction on the words “spe- 
cial reasons” appearing in S. 354, sub- 
sec. (3) of the Code of Criminal Proce- 
dure, 1973, does, in my opinion, virtual- 
ly abolish the death sentence. 


119. I was, therefore, constrained to 
write this dissenting opinion, as it is dif- 
ficult to share the views of my learned 
brother Krishna Iyer J. He has now 
completely revised his draft judgment in 
which he has endeavoured to meet my 
point of. view, and I have had the ad- 
vantage of reading it. But I see no par- 
ticular reason to change my views on 
the subject or to rewrite or revise my 
disseriting opinion as the matter essen- 
tially involves a question of principle. 

120. My learned brother Krishna Iyer 
J. pleads for abolition of the death pe- 
nalty, in accordance with the Stockholm 
Declaration of the Amnesty International. 
He believes that the death penalty is 
not only physically but psychologically 
“brutal”, referring to the lengthy period 
between sentencing and execution as a 
“lingering death”. He recalls the names 
of many patriots who faced the firing 
squad or died by the hangman’s noose, 
in the cause of the country’s freedom, 
and pleads that it is the duty of the 
State to protect the life of all persons 
without exception. He asserts that by 
its application, the death penalty contra- 
dicts the very sanctity of life which all 
human society claims to hold among the 
highest values. He tells us that almost. 
all civilised countries have abolished it 
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as a symbol of their respect for “human 
life, and expresses deep anguish that we, 
in our country, still cling to it with lit- 
tle regard to the basic rights of the man. 


121. I fully reciprocate the feelings of 
my learned brother Krishna Iyer J. in so 
far as he speaks of the barbarity involv~ 
ed in killing of patriots who have sacri-~ 
ficed their lives in the country’s struggle 
for freedom. The citizen’s right to life 
and personal liberty are guaranteed by 
Art. 21 of the Constitution irrespective of 
his political beliefs, class, creed or reli- 
gion. The Constitution, has by Art. 21 
itself forged certain procedural safe- 
guards for protection to the citizen of 
his life and personal liberty. The idea- 
listic considerations as to the inherent 
worth and dignity of man is a funda- 
mental and pervasive theme of the Con- 


stitution, to guard against the execution ` 


of a citizen for his political beliefs, 


122. I, however, must enter a dissent 
when my learned brother Krishna Iyer 
J. tries to equate a patriot with an ordi- 
nary criminal. The humanistic approach 
should not obscure our sense of realities. 
When a man commits a crime against the 
society by committing a diabolical, cold- 
blooded, pre-planned murder, of an inno- 
cent person the brutality of which shocks 
the conscience of the Court, he must 
face the consequences of his act. Such a 
person forfeits his right to life. 


123. The main thrust of his judgment 
is the decision of the Supreme Court of 
the United States of America in Furman 
v. Georgia, (1972) 408 US 238 : 33 L Ed 
2d 346. I am afraid, Furman no longer 
holds the field even in the United States. 
I shall deal with this aspect in detail at 
a later stage. 


124. The constitutionality of the death 
sentence provided for the offence of mur- 
der under S. 302 of the Indian Penal 
Code is not before the Court. I fail ta 
appreciate how can we say that imposi- 
tion of death penalty, except in the 
classes of cases indicated by my learned 
brother, would be violative of Arts. 14, 
19 and 21 -of the Constitution. The ques- 
tion really does not arise for our consi« 
deration, In Jagmohan Singh v. State 
of U. P. (1973) 2 SCR 541: (AIR 1973 SC 
947) this Court rejected the contention 
that capital punishment for an offence 
of murder punishable u/s. 302 infringe 
Art. 19 of the Constitution in as much as 
it could not be said that such punish- 
ment was unreasonable or not required 
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in public interest. It further held that 
S. 302 was not violative of Art. 14 as it 
did not suffer by the ‘vice of excessive 
delegation of legislative functions, merely 
because it does not provide for the cases 
in which a Judge should sentence the 
accused to death and the cases in which 
he should sentence him to life impri- 
sonment. It was observed that the exer- 
cise of judicial discretion in the matter 
of fixing the degree of punishment was 
based on well-recognised principles and 
on the final analysis, the safest possible 
safeguard for the accused. Nor it could 
be said that S. 302 confers uncontrolled 
and unguided discretion to Judges in the 
matter of sentence and is, therefore, hit 
by Art. 14. The Court further held that 
S. 302 did not contravene Art. 21 of the 
Constitution insofar as the trial was 
held as per provisions of the Crimi- 
nal Procedure Code, 1973 and the Evi- 
dence Act, 1872 which were undoubted- 
ly part of the procedure established by 
aw. ; 


125. I, therefore, take it that the 
opinion of my learned colleague that im- 
position of a death sentence in a case 
outside the categories indicated would be 
constitutionally invalid, is merely an ex- 
pression of his personal views. As Judges 
we are not concerned with the morale or 
ethics ofa punishment. It is but our duty 
to administer the law as itis and not to say 


what it should be. It is not the inten- 


tion of this Court to curtail the scope 
of the death sentence under Sec. 302 by 
a process of judicial construction inspired 
by our personal views. The question 
whether the scope of the death sentence 
should be curtailed or not, is one for 
the Parliament to decide. The matter is 
essentially of political expediency and, 
as such, it is the concern of statesmen 
and, therefore, properly the domain of 
the legislature, not the judiciary. 

126. Two propositions, I think, can be 
stated at the very outset: 

(1) It is constitutionally and legally; 
impermissible for this Court while hear- 
ing an appeal by special leave under 
Art. 136 of the Constitution, on a ques- 
tion of sentence, to restructure S. 302 of: 
the Indian Penal Code, 1860 or Sec. 354, 
sub-sec. (3) of the Code of Criminal Pro- 
cedure, 1973, so as to limit the scope of 
the sentence of death provided for the 
offence of murder under S. 302. | 

(2) It is also not legally permissible! 
for this Court while hearing an appeal 
in a particular case where a capital sen-| 
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tence is imposed, to define the expres- 
sion “special reasons” occurring in sub- 
sec. (3) of S. 354 of the Code, in such a 
manner, bya process of judicial inter- 
pretation, which virtually has the effect 
of abolishing the death sentence. 

127. Section 302 of the Indian Penel 
Code, 1860, provides: 


“Whoever commits murder shall be 
punished with death, or imprisonment for 
life, and shall also ‘be liable to fine.” 


128. Sub-section (3) of S. 354 of the 
Code of Criminal Procedure, 1978, en- 
acts: 


“When the conviction is for an offence 
punishable with death or, in the alter- 
native, with imprisonment for life or in- 
prisonment for a term of years, the judg- 
ment shall state the reasons for the sen- 
tence awarded, and, in the case of ser- 
tence of death, the special reasons fer 
such sentencé.” 


129. The question of abolition of cap- 
tal punishment is a difficult and contro- 
versial subject, long and hotly debated 
and it has evoked, during the past two 
centuries strong conflicting views. 


130. Opinion as to whether the death 
penalty is necessary in order to prevert 
an outraged community from taking the 
law into its own hands has been sharp- 
ly divided.. Immanual Kant in hrs 
‘Philosophy of Law’, in upholding the 
death penalty observes : 


“It is better that one man should die 
than the whole people should perish fer 
if justice and righteousness perish, 
human life could no longer have any 
value in the world.” f 


“Even if a Civilised Society resolves 
to dissolve itself with the consent of all 
its members ~~ as might be supposed in 
the case of People inhabiting an island 
resolve to separate and scatter itself 
throughout the world — the last mur- 
derer lying in. the prison ought to te 
executed before the resolution is. carried 
out”. This ought to be done in order 
that everyone may realise the dessert of 
his deeds.” 

131. Montesquieu in L’ Eaprit des Lois 
regarded the death penalty as repugnant, 
but necessary— “the remedy of a sick 
society”, John Stuart Mill, made a very 
strong ‘speech in the House of Com- 
tmons(24) advocating the use of the death 
penalty when it was applied to the most 
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heinous cases. ‘Attacking the argument 
that this: punishment was not a deter- 
rent to crime, he said : 


“As for what is called the failuré of 

death sentence, who is able to judge 
that. We partly know who those are 
whom it has not deterred; but who is 
there who knows whom it has deterred, 
or how many human beings .saved who 
could have lived.” 
Mill felt that the probability of an innoc- 
ent person’s suffering the death penalty 
was very slight indeed. Judges and ju- 
ries would let the guilty escape before 
the innocent would suffer. If there were 
the slightest doubt of a man’s innocence 
the’ death sentence would not be impos- 
ed or carried out. 


132. Sir Henry Maine, the English le- 
gal historian, observed that punishment 
evolved from social necessity. The con- 
cept of punishment as a form of expia- 
tion or atonement reaches far back into 
human nature as well as into human 
history. The notion that the threat of 
punishment by the State will restrain 
the potential criminal is one of the most 
commonly accepted justifications for it. 
The idea has a philosophical basis in 
the utiliterians’ concept of the rational 
man acting upon a deliberate calculation 
of possible losses and gains. If man 
choose rationally. among possible future 
courses of action then surely the likeli- 
hood of a criminal course of action could 
be decreased by attaching to it a quick, 
certain and commensurate penalty. 


, 133. The value of capital punishment, 
ag an aspect of deterrence, was perhaps 
most strongly put forward and very 
clearly stated by the great jurist, Sir 
James Fitzjames Stephen more than a 
hundred years ago :(25) 


“No other punishment deters men so 
effectually from committing crimes as 
the punishment of death. This-is one of 
those propositions which it is difficult to 
prove, simply because they are in them- 
selves more obvious than any proof can 
make them. It is possible to display in- 
genuity in arguing against it, but that is 
all. The whole experience of mankind 
is in the other direction. The threat of 


„instant death is the one to which resort 


has always been. made when there was 
an absolute necessity for producing some 
result.......No one“goes to certain inevit- 
able death except by compulsion. Put 





24. Parliamentary Debates, 3rd -ser., 
191, cols. 1047-48, 1050, 1053-54, 


val, 


25. Royal Commission on ‘Capital Punish- 
ment 1949-55 Report, p. 19, 
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the matter the other way. Was there 
ever yet a criminal who, when sentenc- 
ed to death and brought .out to die, would 
refuse the offer of commutation of his 
sentence for the severest secondary 
punishment? Surely not. Why is this? 


It can only be because ‘All that a man ' 


has will he give for his life’ In any 
secondary punishment, however terrible, 
there is hope; but death is death; its ter- 
rors cannot be described more forcibly.” 


134. Supporters of capital punishment 
commonly maintain that it has a unique- 
ly deterrent force which no other form 
of punishment has or could have. ‘The 
arguments adduced both in support. of 
this proposition and against it fell into 
two categories. The first consists of what 
we may call the ‘commensense argument’ 
from human nature, applicable parti- 
cularly to certain kinds of murders and 
certain kinds of murderers. This, a priori 
argument proceeds on the view that by 
doing so, the law helps to foster in the 
community a special abhorrence of mur- 
der as “a crime of crimes.” By reserv- 
ing the death penalty for murder the 
criminal law stigmatises the gravest 
crime by the gravest punishment, so 
that the element of retribution merges 
into that of deterrence. The second jus- 
tifiés the ethics of capital punishment. 
Whatever be the ultimate justification 
for the punishment, the law cannot 
ignore the public demand for retribution 
which heinous crimes undoubtedly pro- 
voke; it would be generally agreed that, 
though reform of the criminal law 
ought sometimes to give a lead to pub- 
lic opinion, it is dangerous to move’ too 
far in advance of it. 


135. The movement to abolish death 
penalty started with the humanitarian 
doctrine evolved by Marchese De Cessare 
Bonesena Baccaria,: Italian publicist. In 
1764, Bonesena published the famous 
little treatise Dei Delitti a della Pena. (26) 
The French transalation contained an 
anonymous preface by Voltaire. In the 
preface to this book first appedred the 
phrase “the greatest happiness’ of the 
greatest number”. It advocated the pre- 
vention of crime rather than punishment, 
and promptness in punishment, where, 
punishment was inevitable; above all it 
condemned confiscation, capital punish- 
ment, and. torture. - Baccaria’s ideas di- 


26. Baccaria~-Boneceno: An Essay on 
Crimes and Punishment, Academic 
Reprints, Stanford, California, 1953. 
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rectly influenced the reforming activities 
of many social thinkers and philosophers, 
This represented a school of doctrine, 
born of the new humanitarian impulse 
of the Eighteenth Century with which 
Rousseeu Voltaire and Montesquieu in 
France and Benthem in England were 
associated, which came afterwards to be 
known as the classical school. 


136. Moved by compassionate senti- 
ment of a humane feeling, Baccaria as- 
serted that all capital punishment is 
wrong in itself and. unjust. He main- 
tained that since man was not his own 
creator, he did not have the right to 
destroy human life, either individually 


‘or collectively. It is the ultimate cruel, 


inhuman and degrading punishment, and 
violates the right to life. Its basic value, 
he affirmed, is its incapacitative effect. 
Baccaria claimed capital punishment 
was justified in only two instances; first, 
if an execution would prevent a revolu- 
tion against a popularly established gov- 
ernment, and secondly, if an execution 
was the only way to deter others from 
committing a crime. 


137. The policy of retribution is jus- 
tified and sustained by an ethical philo- 
sophy which regards punishment as an 
integral and inviolative element in wrong 
doing, as a moral necessity. This doc- 
trine has been consistently maintained 
by intuitive or idealistic philosophers 
from Plato to Thomas Acquinas and 
from Kant to T. H. Green and his disci~ 
ples. The deterrent effect of punish- 
ment has also been claimed by adher- 
ents of this school but its widespread 
adoption as a policy has probably been 
due more to the influence of the utilita- 
rian philosophy of Benthem, Paley, John 
Stuart, Mill and Herbert Spencer, which 
makes the welfare of the society “the 
greatest good of the greatest number”, 
the aim of all moral activity. It is this 
utilitarian philosophy which is now in 
the ascendent in penal legislation and 
which governs the view of most modern 
penologists. It still survives in the death 
penalty for murder and in the drastic 
penalties imposed for rape and other 
crimes which are peculiarly offensive to 
the moral sentiment as to the sense of 
security of the community. 


138. Nearly everywhere, in the more 
recent stages of social development, this 
motive has been supplemented, but never 
wholly supplanted, by an unquestioning | 
faith in the deterrent effect on potential 
offenders of exemplary, ie, drastic, 
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punishment, inflicted on actual offenders 


which, in practic: if not in theory, 
comes to much the same thing. 


139. The doctrine of the “individua~ 
lisation of punishment”, that is to say 
of the punishment of the individual ra- 
ther than the crime committed by him, 
which is of commanding importance in 
present day penology, is only a develop- 
ment of the neo-zlassical school of the 
revolutionary period in France, which 
modified Bacecaria’s rigorous doctrine by 
insisting on the recognition of the vary- 
ing degrees of moral, and, therefore, le- 
gal responsibility. Its fundamental dec- 
trine is that the criminal is doomed by 
his inherited traits to a criminal career 
and is, therefore, a wholly irresponsible 
actor. Society must, of course, protect 
itself against him, but to punish him as 
if he were a free moral agent is an ir- 
rational as it is unethical. 


140.- In his ‘Introduction to Principles 
of Morale and Legislation’, the great 
work in which the English philosopher 
and jurist, Jeremy Bentham was engag- 
ed for many years, was published in 
1789: Mankind, he said, was governed by 
` two sovereign motives — pain and pleas- 
ure and the prinziple of utility recog- 
nised this subjection. The object of all 
legislation must be the “greatest happi- 
ness of the greatest number”. On the le- 
gal side, he deduced from the principle 
of utility that since: all punishment is 
itself evil it ought only to be admitted 

“so far as it promises to exclude some 
greater evil”. 


141. The English social reformer, Sir 
Samuel Romilly devoted. himself pri- 
marily to reform the criminal law of 
England, then at once cruel and illogi- 
cal, by attempting to influence Parlia- 
ment to pass three Bills designed to -re- 
peal the death penalty for theft. By sta- 
tute law innumerable offences were 
punishable with death in England but, as 
wholesale executicn would be impossible, 
the larger number of those convicted and 
sentenced to death at every assizes were 
respited, after having heard the sentence 
of death solemnly passed “upon them. 
.This led to many acts of injustice, aè 
‘the lives of convicts depended on the 
caprice of the Judges, while, at the same 
time it made the whole system of punish- 
ment and of the criminal law ridiculous. 
In 1808 Romilly managed to repeal the 
Elizabethian statuie, which made it a 
capital offence to steal from the person. 
In the following year, three equally 
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sanguinery statutes were thrown out of 
the House of Lords under the influence 
of Lord Ellenborough. Year after year 
the same influence prevailed, and Romil- 
ly saw his bills rejected; but his patient 
efforts and his eloquence ensured victory 
eventually for his cause by opening the 
eyes of Englishmen to the barbarity of 
their criminal law. In spite of the ef- 
forts which Romilly made to procure the 
abolition of the death penalty in many 
cases, it should be noted, however, that 
he was not an “abolitionist” in the sense 
of the term today.. 


142. All punishment properly implies 
moral accountability. It is related to:-in- 
jury and not only to damage or danger, 
however great. Capital punishment does 
so in an eminent degree. It is directed 
against one who is ex-hypothesi an in- 
human brute, i.e, it is imposed simply 
to eliminate one who is held to have 
become, irretrievably, a liability or a 
menace to society. 


143. As Aristotle put it, just retribu- 
tion consists not in simple but in pro- 
portionate retaliation, that is, in receiv- 
ing in return for a wrongful act not the 
same thing but its equivalent, and, what 
if the 
whole context is taken into account. It 
may be argued that murder -for instance, 
as the one crime which is quite irrevoc- 
able, is justly met by the one punish- 
ment which.is equally irrevocable, a 
unique form of punishment for a unique 
form of crime. To reduce its) punish- 
ment to something of the same order as 
other punishments, is to weaken the ab- 
horrence which it should express and 
diffuse. On this showing an execution 
expresses absolute condemnation. It both 
satisfies and educates the public con- 
science; for those in authority thus de- 
epen in themselves and diffuse through- 
out the community their sense of “the 
wickedness of wickedness, the . crimina- 
s It is an outward and 
visible sign of the utmost imaginable dis- 
grace. The death penalty has signified 
shame and infamy and has generally been 
understood to do so, and all this is. ex- 
pressed in symbolic action of á kind that 
is both spontaneous and calculated to 
arrest attention. 


144. If the appeal of capital punish- 
ment were merely to fear of death, it 
would be a very inefficient protector of 
society. In civilized society and in peace- 
time, government relies for obedience 
more on its moral prestige than on vio- - 
lent repression of crime. Punishment 
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only protects life effectively if it pro- 
duces in possible murderers, not only 
fear of the consequences of committing 
murder, but a horrified recoil from the 
thing itself. It can only achieve this, 
more, ambitious, task, if sentence of 
death is felt to embody society’ strong- 
est condemnation of murder and keenest 
sense of its intolerable wickedness. It 
isnot by the fear of death but by exciting 
in the community a sentiment of horror 
against any particular act, that we can 
hope to deter offenders from committing 
it. The Royal Commission succinctly ex- 
plained the normal character of capital 
pupishment thus : (27) 


“by building up in the community, 
over a long period of time a deep feeling 
of peculiar abhorrence for the crime of 
murder.” 


145. The criminality of a crime con- 
sists not only in the criminal act, but in 
what that signifies. Its immediately ap- 
parent features, the obvious damage to 
person or property or to public security, 
are symptoms of a deeper disorder. It be- 
tokens, and it fosters, an attitude inman 
to man of reckless selfishness, deceit or 
malice, which is incompatible in the long 
tun with any decent social life. In any 
advanced society it is, in part at least, 
on account of this wider character, less 
easily discerned, that the graver offen- 
ees are punished. Also punishment like 
crime has a dual character. The penalty 
which the convicted murderer incurs is 
not simply death, but death in disagrace 
and death as a disgrace. In so far as 
capital punishment is a threat, the 
threat consists not only in death but in 
infamy. Any theory which ignores this 
characteristic is certainly defective. (28) 


146. For a long time the problem of 
capital punishment was regarded as a 
purely academic question. Everything 
that could be said appear to have been 
said on a question which Baccaria had 
brilliantly brought to public notice in 
the second half of the Eighteenth Cen- 
tury, but which had been exhausted by 
subsequent controversy. Punishment in- 
flicted by the State in response to a vio- 
lation of the criminal law has been jus- 
tified in various ways. It has been seen 
as society’s vengeance upon the criminal 
as atonement by the wrong doer, as a 


27. Royal Commission Report, para. 59. 

28. Sir Walter Mobarly: The Ethics of 
Punishment, Ch. XI, ‘Capital Punish- 
ment’, pp. 271-81, 
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means of deterring other criminals, as 
protection for the law-abiding and as a 
way of rehabilitating the criminal. The 
individuel who has inflicted harrn on an- 
other, runs the revenge ` argument, 
should be made to suffer in return, for 
only an act of vengeance can undo the 
harm that has been done and assuage 
the suffering of the victim. 

147. As against this, some social re- 
formers have maintained that punish- 
ment ought to be decent to transform 
the valu2s and attitudes of the criminal 
so that he no longer wishes to commit 
illegal acts. The problem, of course, has 
been to discover how to do it. Theories 
of rehabilitation are largely speculative, 
since there is lack of scientific evidence 
to support them. Nevertheless, it has 
been inf-uential in the development of 
modern peénology. 


148. In England, during the 
teenth Century, Disraeli and Gladstone, 
the leading politicians in the country, 
took no part in the movement to abolish 
the death penalty. Leadership in this 
crusade fell to lesser men, andthe abo- 
litionists formed a distinct minority. The 
majority in the House of Commons evi- 
dently felt, as Sir John Holkar, the At- 
torney General felt, that criminals were 
deterred from adding deliberate murder 
to their other crimes by the fear of the 
death penalty. In the period between 
the first and second world wars, however, 
the emergence of authoritarian systems 
of penal law raised once more the pro- 
blem of capital punishment in a parti- 
cularly acute manner. At the end of 
the second world war, there was a re- 
newed upsurge of this humanitarian ten- 
dency which, like the desire to safe- 
guard human rights and human dignity, 
had been the mainspring of the move- 
ment for the abolition of the death 
penalty. 


Nine- 


149. Several attempts were made to 
break the parliamentary. fortress but 
Very little was ac- 
tually accomplished by the abalitionists 
in Parliament till after the second world 
war, when the Labour Government came 
to power. In between 1949 and 1953 the 
Royal Commission on Capital Punish- 
ment carried out an exhaustive inquiry. 


150. The Royal Commission made a 
study of this complex and many-sided 
task. It held its inquiries not only in 
Great Britain but also in the United 
States and several European countries 
and heard evidence from every possibla 
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source, 
array of witnesses. 
this, information was 
Commonwealth countries and several 
other European countries. Its result is 
reflected in the Royal Commission Re- 
port on Capital Punishment which pre- 
sents a comprehensive and dispassionate 
` picture of the whole subject. 


151. The Commission was debarred 
by their terms of reference from consi- 
dering the question of abolition of capi- 
tal punishment, but in the coursé of their 
investigation they naturally accumulated 
a good deal of information which is just 
as relevant to this issue as to the question 
of limiting the scope of capital punish- 
ment, The report contains a good deal 
of material on the “Deterrent Value of 
Capital Punishment”. It is evident from 
the report that some of the most distin- 
guished judicial witnesses including Lord 
Goddard, the Lord Chief Justice of 
England, Lord Denning, the Master of 
Rolls, and some very experienced Judges 
like Mr. Justice Humphrays, Sir John 
Beaumont, Mr. Justice Byrne, were firm- 
ly of the view that the capital punish- 
ment must be retained for the protection 
of the society. They went to the extent 
of expressing their strong disapproba- 
tion of the free use of prerogative as be- 
ing an interference by the Executive with 
the judiciary and. argued that the exer- 
cise of the power should be narrowly 
confined, 


Tt listened to an impressive 
in addition to all 
collected from 


152. As a justification for retention of 
death penalty, some of these distinguish~ 
ed judges put forth the principle of retri- 
bution, and the others placed greater im- 
portance on deterrence. There was, how- 
ever, general agreement that justifica~ 
tion for the capital sentence, as for other 
salient features of the penal system must 
be sought in the protection for the society 
and that alone. 


153. The punishment of death, said 
Lord Denning to the Royal Commis- 
sion(29), should reflect adequately the re- 
vulsion felt for the gravest of crimes 
by the great majority of citizens. 
But, in saying this, he implied that 
legislators and judges share this re- 
vulsion themselves; otherwise in- 
deed their action would be mere- 
ly indefensible. Their aim then should 
be, not only to strike terror nor even to 
awaken popular indignation in a direc- 


28. Royal en Report, p 18, 
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tion convenient to Government. It 
would be to arouse in all and sundry 
their own indignant repudiation of a 
wicked act and, at the. same time, to 
deepen it in themselves. In this vein, 
sentence of death has been pronounced, 
carried out and acclaimed with stern 
satisfaction. This principle of action is 
still avowed in high places, and, I believe, 
it is semi-consciously at work more often 
than it is avowed, for it is said that other- 
wise, the conscience of the community 
would be revolted if the criminal were 
allowed to live. In the same vein, Lord 
Chief Justice Goddard said in 1948(30): 

“The public conscience will not tole- 
rate that persons who deliberately con- 
demn others to painful, and it may be 
lingering, deaths should be allowed to 
live......... Some of these bestial mur- 
derers should be destroyed.” 


154. The use of capital punishment 
has declined in recent times, although it 
is still permitted by law, as in this 
country, for various kinds of offences 
like treason, murder etc. The issue of 
abolishing it has aroused much contro- 
versy. The advocates of capital punish- 
ment claim it as a necessary deterrent 
to crime ang relatively painless if done 
properly. Even where it has been legal- 
ly retained, as here, capital punishment 
is now seldam employed except in very 
grave cases where it is a crime against 
the society and the brutality of the crime 
shocks the judicial conscience. Indeed, 
the death penalty satisfies the society’s 
retributive goals and is still presumed to 
be a deterrent to potential offenders. Of 
the three purposes commonly assigned 
to punishment — retribution, deterrence 
and reformation — deterrence is gene~ 
rally held to be the most important, al- 
though the continuing public demand for 
retribution cannot be ignored. Prima 
facie, the death sentence is likely to have 
a stronger effect as a deterrent upon nor- 
mal human beings than any other form 
of punishment. There is some evidence 
that this is, in fact, so and also that abo- 
lition may be followed by an increase in 
homicides and crimes of violence. 

155. In brief, people are believed to 
refrain from crime because they fear 
punishment. Since people fear death 
more than anything else the death 
penalty is the most effective deterrent. 

156. In Britain, following the Report 
of the Royal Commission on Capital 


30. Hansard (House of Hones Vol, 155, 
p. 492, 
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Punishment, the Homicide Act, 1957 was 
enacted due to the growing pressure of 
public opinion to mitigate the rigour of 
the criminal law.(30A) It brought about 
a division of criminal homicide into 
degrees of murder. It resulted in the 
establishment of a distinction between 
capital and non-capital murders. It not 
only eliminated long-standing iniquities 
` and rigidities in the law of murder such 
as the doctrine of “constructive malice”, 
but also brought the law into accord with 
modern criminological thoughts by the 
importation of the doctrine of “diminish- 
ed responsibility”. 

157. By Section 7 the Act abolished 
the liability to suffer the death penalty 
on conviction of murder and substituted 
the sentence of imprisonment for life by 
S. 9, sub-section (1) except in cases of 
first degree murders falling within S. 5 
or S. 6. Section 5 reserved the death 
penalty for five clauses of first degree 
murders, namely: 


(i) any murder done in the ‘course or 
furtherance of theft; ° 


(ii} any murder by shooting or by 


causing an explosion; 


(iii) any murder done in the coure or 
for the purpose of resisting or avoiding 
or preventing a lawful arrest, or of ef- 
fecting or assisting an escape or rescue 
from legal custody; 


(iv) any murder of a police officer act- 

ing in the execution of his duty or of a 
person assisting a police officer so acting; 
and . 
. (v) in the case of a person who was a 
prisoner at the time when he did or was 
a party to the murder, any murder of a 
prison officer acting in the execution of 
his duty or of a person assisting a prison 
officer so acting. 

158. Sub-section (2) of S. 5 provided 
for death penalty on the principal assail- 


304. (Œ) Roy Calbert: Capital Punish- 
ment in the Twentieth Cen- 


tury. 

a1) Arthur Koastler:` Reflections 
on Hanging. 

(Il) Sir Ernest Gowers: A Life for 
Life. 

(IV) Gerald Gardiner: Capital 
Punishment as a Deterrent; 
and the Alternative. 

(V) Lord Templewood : The 
Shadow of the Gallows. 

(VI) Victor Gollenoz : Capital 


Punishment: the Heart of the 


Matter. 


Rajendra Prasad v. State of U. P. (Sen J.) 


A.I. R. 


ant and not his accessories before the 
fact, where a group of persons made a 
murderous assault causing grievous 
bodily harm resulting in death. The dis- 
tinction drawn in: falonies between prin- 
cipals in the first and second degree and 
accessories before the fact have since 
been abolished by virtue of the Criminal 
Law Act, 1967, S. 1, and all these parti- 
cipants have to be punished in accordance 
with the Accessories and Abettors Act, 
1861. Section 6 provided the death 
penalty for repeated murders. 


159. The cases in which the death 
penalty was retained were these where, 
in the view of the Government, murder 
was most dangerous to the preservation 
of law and order, and where the death 
penalty was likely to be a particularly 
effective deterrent. The death penalty 
for murder was thereafter temporarily 
abolished for a period of five years, as an 
experimental measure by the Murder 
(Abolition of Death Penalty) Act 1965. 
This Act was to expire on July 31, 1970 
but was made permanent by resolution 
of both Houses of Parliament.(31) 


160. The punishment for murder in 
Britain is now imprisonment for life by 
S. 1,.sub-section (1) of the Murder (Abo~ 
lition of Death Penalty) Act 1965. On 
sentencing any person convicted of mur- 
der to imprisonment for life, the Court 
may at the same time declare a period 
which it recommends to the Secretary of 
State as the minimum period which in 
tts view should elapse before the Secre- 
tary of State orders the release of that 
person on licence under S. 27 of the Pri~ 
son Act 1952. In R. v. Flamming, (1973) 
2 All ER 401 (407), it has been suggested 
that no such recommendation should be 
for a period of less than twelve years. 


161. It must, however, be observed 
that in Britain a sentence of death can 
still and only be awarded for high trea- 
son (Treason Act 1814) S. 1; piracy with 
violence (Piracy Act 1837), S. 2; setting 
fire to the Queen’s ships, arsenals ete. 
(Dockyards ete. Protection Act 1772) S. 1. 
When a person is convicted of treason, 
sentence of death must be pronounced, 
but in case of piracy with violence and 
setting: fire to the Queen’s ships, arsenals, 
etc., it may be merely recorded. Sen- 
tence of death cannot, however, be pro- 


31. 793 H. of C. Official Report (5th 
series) 16th Dec., 1969, col. 1297; 306 
H. L. Official Report (5th series) 18th 
Dec., 1969, col. 1321. 
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nounced on or recorded against an- €X- 
pectant mother (Sentence of Death (Ex- 
pectant Mothers) Act 1931), 5S. 1, or 
against a person who was under the age 
of eighteen when the offence was com- 
mitted (Children and Young Persons /.ct 
1933), S. 53 (1). 


162. The successful campaign tó abo- 
lish the death penalty in Britain has been 
achieved in a comparatively short period 
of time by no more than a handful ardent 
penal reformers like Sydney Silverman, 
who carried out the unfinished work of 
Romilly and other feformers(32) pertinazi- 
ous in their lobbying and propaganda, in 
the face of majority opinion favouring 
retention of an admittedly barbaric baut, 
to that majority, necessary penal instru- 
ment. If the final debates were protract- 
ed — Silverman’s private members’ Eill 
(with invaluable legislative time given 
by the Government) was introduced 9n 
December 4, 1964, and reached the Sia- 
tute Book only on Nov. 2, 1965 — the 
history of the campaign is a remarkable 
testament to British democracy which 
can convert convinced minority opinion 
into progressive legislative action. 


163. Due to an increase in the inci- 
dence of criminal behaviour, and stealy 
rise in the volume of reported crime, 
there is a genuine public concern in 
Britain for re-assessment of the peral 
policy of the.Government. 


164. D. A. Thomas in his article 
“Development in Sentencing 1964- 
1973” (33) observes: 

“As a society, we have made inconsts- 
tent demands on our official system of 
social control, expecting greater securily 
from violence, disorder and depredation 
and simultaneously requiring that penal 
sanctions become less rigorous and mo-e 
adapted to the individual offender.” 


The learned author proceeds to say: 
“The provisions of the Murder (Aboti- 
tion of Death Penalty) Act 1965 providas 
. a simple illustration. Taken in isolation, 
they provide that a person convicted of 
murder shall be sentenced to life impri- 
sonment, and the judge passing such a 


32. D Redzinowicx Laon : A History of 
English Criminal Law and is 
Administration, vol. 9. 
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sentence may make a recommendation 
that a specified minimum period should 
elapse before the offender may be releas- 
ed on licence. The mandatory life sen- 
tence, part of the political price of the 
abolition of the death penalty, cannot be 
defended on any rational grounds.” 

And then concludes: ` l 


“In assessing the future trend of penal- 
policy in this country, it is probably wise 
to bear in mind that the problems facing 
the criminal justice system are unlikely 
to diminish during the next decade of 
their own accord — things will almost 
certainly become worse rather than bet- 
ter. There seems to be no reason to sup- 
pose that the relatively steady rate of 
increase in the volume of reported crime 
over the last ten years will not continue.” 


165. The two recent decisions of the 
Privy Council in Eaton Baker v. The 
Queen, 1975 AC 1774 and Michel de 
Fraeitas v. George Ramouter Benny, 1976 
AC 239, are completely destructive of the 
theory that (1) the death penalty is per 
se cruel and unusual punishment, and 
(2) alternatively, the inordinate delay in 
carrying it out, makes it so. In Eaton 
Baker's case the appeal was on a question 
of sentence. The issue was whether the 
Court of Appeal of Jamaica was right in 
sentencing to death the two youngmen 
who when they committed the murder 
were under the age of eighteen years, but 
when they were convicted of the offence 
and sentenced to death, had both attain- 
ed the age of 18 years. The mandatory 
sentence of death upon conviction for 
murder is imposed by S. 2 of the Offence 
Against the Person Act, 1925. The excep- 
tion on account of youth is contained in 
S. 29 (1) of the Juveniles Law which in- 
terdicts that a sentence of death shall not 
be pronounced on or recorded against a 
person under the age of 18 years. The 
Judicial Committee while holding that 
the statutory exemption from death 
penalty under S. 29 (1) of the Juveniles 
Law was not applicable, observed that 
the time for ascertaining whether the ap- 
pellants were to be treated as juveniles 


. was the date on which the sentence was 


passed and not the date of the offence. 
As to the constitutional issue, the judi- 
cial Committee held that when a person 
was held guilty of a charge of murder, 
the death sentence passed on him cannot 
be treated as a contravention of S. 20 (7) 
of the Constitution of Jamaica, stating: 


“One’s opinion as to whether the conse- 
quences of giving effect to the sub-section 
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would be irrational or unjust is inevit- 
ably coloured by whether one starts with 
the belief that capital punishment should 
be abolished for all offences except, per- 
haps, for treason — a view accepted by 
the legislatures, if not by public opinion 
in general, in the United Kingdom; or 
-with the contrary belief that capital 
punishment is normally the appropriate 
penalty for murder — a view which the 
continuance in force of Section 2 of the 
Offences Against the Person Law sug- 
gests is accepted by the legislature in 
Jamaica.” (Emphasis supplied).’ 


166. In de Fraeitas case the Privy 
Council confirmed the sentence of death 
passed by the Court of Appeal of Trini- 
dad and Tobago, and held that there was 
no violation of the human rights ‘and 
fundamental freedoms guaranteed under 
Ss. 1 and 2 of the Constitution of Trini- 
dad and Tabago insomuch as the sen- 
tence of death was passed according to 
the “due process of law”. In repelling 
the alternative argument. based upon 
delay, it observed that “the delay was of 
the appellant’s own making” and he could 
not put forth this as a ground for com- 
mutation of the sentence of death. It 
stated : 


“Itis not contended that the executive 
infringed the appellant’s constitutional 
rights by refraining from executing him 
while there were still pending legal pro- 
ceedings that he himself had instituted 
to prevent his execution.” 


There was evidence that prior to inde- 
pendence, the normal period spent in 
condemned cell by the prisoner before 
execution was five months and that this 
practice was sufficient to give rise to an 
‘unwritten rule of law’ in force at the 
commencement of the Constitution. The 
contention was that the executive was, 
therefore, bound to so organise the pro« 
cedure for carrying out the death sen~ 
tence that’ the average lapse of time is 
not more than five months, and the car- 
rying out of the death sentence beyond 
the period was incompatible with the 
‘right of the individual under S. 1 (a) of 
the Constitution not to be deprived of 
life “except by due process of law” þe- 
cause it involves the imposition of “cruel 
and unusual punishment” within the 
meaning of S. 2 (b). The Judicial Com- 
mittee rejected the contention saying: 
“This. contention in their Lordships’ 
view needs only to be stated to be res 
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jected. Not only does it involve attribut- 
ing to the expression “unwritten rule of 
law” in S. 105 (1) of the Constitution a 
meaning which it is incapable of bearing. 
but it corflicts with the very concept of 
the. nature of law.” 

167. That takes us to the decision of 
the Supreme Court of the United States 
of America in Furman v. Georgia, ( (1972) 
408 US 238) (supra), on which my learned 
brother Krishna Iyer, J. strongly’ relies, 
There, the question was whether the 
death penalty at least as generally prac- 
tised in the United States, per se, was 
‘cruel and unusual’ because“the imposi- 
tion of capital punishment “does not 
comport with human dignity” or because 
it was “morally unacceptable” and “ex- 
cessive” and thus violative of the. Eighth 
Amendment. 


_ 168. In the United States of America, 
the death penalty has paradoxically 
existed more or less harmoniously with 
humane theories of criminal justice for 
The Eighth 
Amendment prohibits ‘cruel and unusual 
punishment’. 


169. The Eighth Amendment’s ban on 
cruel and unusual punishment has raised 
some very difficult moral issues. The 
Supreme Court applied various stand- 
ards in interpreting the provision. In 
Trop v. Dulles, (1958) 356 US 86 : 2 L ED 
2d 630, the Court by a majority of five to 
four, . refused to consider “the death 
penalty as an index of the constitutional 
limit on punishment”, stating: 


“Whatever the argumests may be 
against capital punishment,........ the 
death penalty has been -employed 
throughout our history, and, in a day 


when it is still widely accepted, it cannot 
be said to violate the constitutional cone 
cept or cruelty.” 

Chief Justice Warren, speaking for Mr. 
Justice Black, Mr. Justice Douglas and 
Mr. Justice Whittaker, asserted that: 

“this Court has had little occasion te 
give precise content to the Eighth Amend- 
ment”, that its content is not static, but 
“must draw its meaning from the evolv-« 
ing standards of decency that mark the 
progress of a maturing society”. This 
amendment whose “basic concept is no- 
thing less than the. dignity of man” 
guarantees “the principle of civilised 
treatme ane s A . 

170.. There began .concerted legal at= 
tacks on. the constitutionality. of capital 
punishment in the 1960s, stimulated in 
part by the fact that those receiving 
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death sentences were disproportionately 
Blacks. The issue as to the constitutiona- 
lity of the death penalty in a State us- 
ually arose in the Supreme Court of the 
United States on procedural grounds, 
that is, on the question of fairness of the 
procedural aspect and its application, viz., 
the practice under which state statutes 
left ajury to mete out the death penalty 
at its discretion, with no standards of 
any sort to guide them, or the applica- 
tion of the penalty without judicial 
standards. In McGautha v. California, 
(1971) 402 US 183, the Supreme Court re- 
jected the contention holding that the ab- 
sence of any guidelines was not a viola- 
tion of “due process’. Mr. Justice Har- 
lan thought it would be impossible to 
draft statutory: standards for this pur« 
pose, saying: 


“Tg identify before the fact these 
characteristics of criminal homicides and 
their perpetrators which call for the 
death penalty, and to express these 
characteristics in language which can be 
fairly understood and applied by the 
sentencing authority, appear to be tasks 
which are beyond present human abi- 
lity.” F 
171. In Furman v. Georgia (1972-408 
US 238), the Court by a majority of five 
to four ultimately held that capital 
punishment, at least as generally admin- 
istered, did violate the Eighth. Amend- 
ment. It held that imposition of the 
death penalty in the three cases, one for 
murder and two for rape, constituted 
cruel and unusual punishment in viola- 
tion of the Eighth and Fourteenth 
Amendments, The Court issued a brief 
per curiam order, followed by substen- 
tial statements by every member of the 
Court. The judgment in the case was re~ 
versed and the cases remanded for fur- 
ther proceedings. Each of the five majo- 
rity justices and four dissenters wrote a 
separate opinion, supporting his position, 


172. The five justices in the majority 
each wrote a concurring opinion which 
approached the matter from a different 
angle so that clear categorisation is im- 
possible. It can thus be seen that the 
multiple opinions did not rule out alto- 
gether re-imposition of the death penalty 
in the future provided there was legisla- 
tive structuring of a permissible system 

' providing for sufficient ..procedural safe- 
guards. This is exactly what has hap- 
pened in the United States where the 
death penalty has been re-imposed and 
the judicial approach stands re-oriented, 
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173. Broadly stated, Mr. Justice Doug- 
las, Mr. Justice Stewart and Mr. Justice 
White held that the death penalty as im- 
posed, is arbitrarily and infrequently 
meted out, in violation of the Eighth and - 
the Fourteenth Amendments. They took 
an analytic and empirical approach, ap- 
praising the practice under the Eighth 
Amendment in the light of due process 
and equal protection. Their concern was 
whether the death penalty was evenly 
applied, and of course they found that it 
was not. This is reflected in the opinion 
of Mr. Justice Douglas who held that the 
death penalty was cruel and unusual be- 
cause applied irregularly and “selective- 
ly to minorities whose members are few, 
who are outcasts of society, and who are 
unpopular, but whom society is willing 
to see suffer though it would not counten- 
ance general application of the same 
penalty across the boards.” . 

Mr. Justice Stewart’s comment was: 


“These death sentences are cruel and 
unusual in the same way that being 
struck by lightning is cruel and unusual. 
For, of all the people convicted of rapes 
and murders in 1967 and 1968, many just 
as reprehensible as these, the petitioners 
are among a capriciously selected random 
handful upon whom the sentence of 
death has in fact been imposed.” 


174. Mr, Justice White conceded that 
the death penalty, while cruel in “the dic- 
tionary sense”, would: nevertheless be 
justified if it served “social ends”. But 
he did not believe “that society’s need 
for specific deterrence justifies death for 
so few when for so many in like circum- 
stances life imprisonment, or shorter pri- 
son terms are judged sufficient. 


175. Mr. Justice Brennan and Mr. 
Justice Marshall took a normative ap- 
proach. They advocated the total abo- 
lition of the death penalty because it is 
in all cases violative of the Eighth 
Amendment cruel and unusual punish- 
ment clauses. For. them, the Eighth 
Amendment posed a core question of 
values; they were concerned less with 
fairness and equality and more with 
mercy and charity. For Mr. Justice 
Brennan, “the primary principles......... 
is that a punishment must not by its 
severity be degrading to human dignity”. 
Mr. Justice Marshall, in by far the long- 
est opinion of the day pleaded for an 
humanistic approach. His impassioned 
conclusion was that ending the death sen- 
tence would recognise “the humanity of 
our fellow beings” and achieve ‘ta major 
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milestone in the long road up from bar- 
barism”. 


176. The opinions of the four dissent- 
ing justices. were as important as the 
` majority statements because any subse- 
quent challenges on Furman (1972-408 US 
238) would incorporate their reasoning. 
Mr. Justice Blackman and Mr. Justice 
Rehnquist, who are advocates of strict 
judicial conservation, felt that the mat- 


`: ter was essentially political, and properly 


the domain of the legislature, not the 
judiciary. 

177. Chief Justice Burger, admitting 
that since the ruling in Trop v. Dulles 
{1958-356 US 86) (supra) in 1958, it is ne- 
eessary to evaluate a challenged punish- 
ment in terms of the “evolving standards 
of decency......... of a maturing society”, 
felt nonetheless that there is no judicial- 
ly significant public opposition to capi- 
tal ‘punishment in the United States. 
Pointing out that the decision rejecting 
the death penalty was essentially based 
‘on procedural grounds, as the majority 
agreed that the arbitrary. infliction of the 
death penalty was unconstitutional, Bur- 
ger coritends that the Eighth Amendment 
does not deal with procedure, and with 
only the substantive nature of the punish- 
ment in question. He believes that the 
imposition of a mandatory death penalty 
for certain offences would not be invali- 
dated by the holding in this case -because 
a mandatory penalty could not be arbi- 
trarily meted out. 


_ 178. Mr. Justice Powell dissented by 
establishing that the constitutionality of 
the death penalty is supported by four 
factors, viz., (i) the references to capital 
punishment in the Constitution, (ii) the 
past. Supreme. Court decisions on the death 
penalty, (iii) the limitations of judicial 
restraint, and (iv) the doctrine of separa- 
tion of powers. He found that the evi- 

. dence of the petitioners fell short of 
satisfying their burdens of persuasion 
with respect to these factors. (34) 


179. Due to the ambiguity of the 
Furman decision (1972-408 US 238), it is 
fortunate that the Supreme. Court gave 
‘further indication of its intentions re- 
‘garding the death penalty in subsequent 
decisions. But Furman was not determi- 
Native of the issue on the merits, namely, 
' the constitutionality of the penalty be- 
cause it violates the Eighth Amendment 
cruel and unusual punishment. It was 


34. M. Cherif Baesiouni: Substantive 
Criminal Law, pp. 120-28. : 
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widely assumed that the Court had not 
declared capital punishment unconstitu- 
tional per se but only its unpredictable 
and fortuitous use. 

180. Since the Furman decision, the 
legislatures of thirty-five States in the 
United States acted to tighten up the 
laws under which the death. penalty was 
to be imposed. They took two different 
approaches. Some States including Geor- 
gia, Florida and Texas, established - new 
procedures for capital cases requiring 
sentencing judges and juries to consider 
certain specified aggravating or mitigating 
circumstances of the crime and the of- 
fender. There was a bifurcated trial 
with pre-sentencing hearing. Courts of 
Appeal were given broader authority to 
decide whether the death penalty was 
fair in the light of the sentence for simi- 
lar offences. These laws were intended to 
redress the arbitrariness and racial preju- 
dices denounced in Furman. But 
the other States, including North 
Carolina, Louisiana, and Oklahoma 


sought to meet the Furman ob- 


jections by removing all flexibility from 


the sentencing process, though limiting 
the offences for which the death sentence 
could be imposed. Anyone found guilty 
of the specified offences was to be sen- 
tenced to death automatically. The con- 
stitutionality of the sentences imposed 
under such procedures has been upheld. 
by five State Supreme Courts. - 


181. On July 2, 1976, the Supreme 
Court of the United States delivered the 
judgment it had postponed a year earlier. 
It handed down five opinions dealing with 
the death penalty. Three of these were 
concerned with discretionary sentencing 
procedures and two were concerned with 
the mandatory sentence of death. All 
involved the crime of murder. The five 
cases were: Gregg v. Georgia, (1976) 428 
US 153.: 49 L Ed 2d 859, Proffitt v. 
Florida, (1976) 428 US 242: 49 L Ed ae 
913, Jurek v. Texas, (1976) 428 US 262: 
49 L Ed 2d 929, Woodson v. North Caro- 
lina, (1976) 428 US 280 : 49 L Ed 2d 944 
and Roberts v. Louisiana, (1976) 428 US 
325 : 49 L Ed 2d 974. . 

182. The issue in the three cases deal- 
ing with discretionary sentencing (Gregg, 
Proffitt and Jurak) was whether imposi- 
tion of the sentence of death for the crime 
of murder ‘under the laws of the respec- 
tive States violated the Eighth and Four- 
teenth Amendments. In all three, the 
Court .reached the same conclusion, that 
the punishment of death did not unvari- 
ably violate the Constitution. 


1979 


:- 183. The Court’s reasons in Gregg as 
to why the death sentence was not a per 
se violation of the Eighth and Fourteenth 
amendments were as follows: First, 
history and precedent do not support 
the- conclusion that the death sen- 
tence is a per se violation. Second, the 
evolving standards of decency argument 
has been substantially undercut in the 
last four years because a large segment 
of the enlightened population regards 
the death penalty as appropriate and ne- 
cessary, as seen in the new legislation 
passed in response to Furman. ; 
184. The Court came to the conclu 

sion that the death penalty was not in- 
herently cruel abd unusual. It served 
two principal social purposes, retribution 
and deterrence, and held that the death 
sentence for the crime of murder was 
(1) not without justification, (2) not un- 
constitutionally severe, and (3) not in- 
variably disproportionate to the crime.. 


185. The Court found that Furman 
mandated, where discretionary sentenc- 
ing was used, there must be suitable di- 
rection and limitation to minimize the 
‘risk of wholly arbitrary and capricious 
action. The bifurcated trial with stand- 
ards modelled after the Model Penal Code 
gives juris just such guidance. There- 
fore, the concerns of Furman can be met 
by carefully drafted statutes that ensure 
sentencing authorities are given adequate 
information and guidance in making their 
‘decision. As a general proposition, the 
Court concluded that these concerns 
were best met by. bifurcated proceedings 
with standards to guide the use of the 
evidence. i 


186. I wish to conclude this part of 
the judgment by quoting Herbert L. A. 
Hart, who in his article on “Murder and 
the Principles of Punishment : England 
and the United States’’(35), admirably 
Sums up the two points of view: 


“There are indeed ways of defending 
and criticising the death penalty which 
are quite independent of the utilitarian 
position and of the questions of fact 
which the utilitarian will consider as 
crucial. For some people the death 
Penalty is ruled out entirely as something 
absolutely evil which, like torture, should 
-never be used however many lives it 


35. Herbert L. A. Hart: “Murder and 
the Principles of Punishment: 
England and the United States’: 
Northwestern University Law Re- 
view, vol. 52, 1957-58. - . 
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might save. Those who take this view 
find that they are sometimes met by the 
counter-assertion that the death penalty 
is something which morality actually de- 
mands, a uniquely appropriate means of 
retribution or “reprobation” for the 
worst of crimes, even if its use adds no- 
thing to the protection of human life. 
“Here we have two sharply opposed 
yet similar attitudes: for the one the 
death penalty is morally excluded; for 
the other it is moral necessity; but both 
alike are independent of any question of 
fact or evidence as to what the use of 
death penalty does by way of furthering 
the protection of society. Argument in 
support of views as absolute as these can 
consist only of an invitation, on the one 
hand, to consider in detail the execution 
of a human being, and on the other hand, 
to consider in detail some awful murder, 
and then to await the emergence either 
of a conviction that the death penalty 
must never be used or, alternatively, that 
it must never be completely abandoned.” 


187. The controversy over capital 
punishment is not new. Its roots lie deep 
in human history, and its battles have 
been waged on and off on a political 
level for almost two centuries. . It is not 
necessary for this Court to attempt to 
analyse the sustantive merits of the 
‘cases for and against the death penalty 
for murder. It is in my view, essentially 
a question for the Parliament to resolve 
and not for this Court to decide. 


188. I feel that it is futile for us to. - 
attempt to project our personal views in 
a matter which lies in the realm of poli- 


_ tical decision-making, by focussing on a 


single controversy, the question of the 
proper penalty for the crime of murder. 
The capital punishment controversy falls 
within the strict limits of ‘independent’ 
parliamentary law-making, and is a typi- 
cal or representative of the kind of pro- 
blems that leaders of Parliament face 
every day. In short, the case for aboli- 
tion of the death sentence is political, not 
constitutional. The Government carries 
the responsibility of law and order. That 
is the first and fundamental duty of any 
Government. The Executive has the duty 
of advising the Government of the laws 
it believes necessary for the national 
well-being. It is the duty of the courts, 
including this Court, to administer the 
laws as they are. 

189. The Law Commission, in its 
Thirty-fifth Report has dealt with 
the question of abolition of capi- 
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tal punishment, of limiting the scope 
of death sentences under Section 302, 
and of the mode of execution of 
the sentence, It sent out questionnaires. 
‘Almost all the State Governments, all 
High Court Judges, all the Bar Associa- 
tions throughout the country, many dis- 
tinquished lawyers were in favour of 
retention of the death sentence. There 
was, in fact, almost complete ‘unanimity’ 
of view on this complex question. The 
Commission examined a large number of 
witnesses including many distinguished 
Judges and lawyers and ultimately was 
in favour of its retention. It concluded 
stating that: 


“Having regard to the conditions in 
India, to the variety of social upbringing 
of its inhabitants, to the disparity of the 
level of morality and education in the 
country, the vastness of its area, to the 
diversity of its population and to the 
paramount need for maintaining law and 
order, the country cannot risk the aboli- 
tion of capital punishment.” 


Indeed, a distinguished lawyer while giv- 
ing his evidence before the Joint Com- 
mittee of the Indian Penal Code Bill 
thought that the abolition of death sen- 
tence would be a dangerous experiment 
and we should continue to have this form 
of deterrent punishment till we reach 
“a certain state of enlightenment”. 


190. The basic principle of the nine- 
teenth century Indian’ Penal Code, said 
Lord Macaulay who drafted it, is ‘the 
principle of suppressing crime with the 
smallest possible amount of suffering’. (36) 
He lays this down as an unassailable 
axiom rather than as a contention for 
debate. 


191. Section 302 of the Indian Penal 
Code, 1860 gives the Court a discretion 
as to the punishment to be imposed for 
an offence of murder and that discretion 
has to be exercised between the two 
alternatives mentioned, namely, a sen- 
tence of death and a sentence of impri- 
sonment for life. Prior to the amend- 
ment of S5. 367, sub-section (5) of the 
Code of Criminal Procedure, 1898 by the 
Criminal Procedure Code (Amendment) 
Act, 1955 it was a well settled principle 
that where a person was convicted for an 
offence of murder, the Court was normal- 
ly bound to sentence him to death un- 
less there were extenuating or mitigating 
circumstances. This rule was stated in 


Jeanann ten aaa 
36. Trevelyen, Life and Letters of Lord 
Macaulay, vol. I, p. 459, 
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Rattanlal’s Law of Crimes, 2ist ed,„ 
p. 813: sO 

“The extreme sentence is the normal - 
sentence; the mitigated sentence is the 
exception. It is not for the Judge to ask 
himself whether there are reasons for 
imposing the penalty of death, but whe- 
ther there are reasons for abstaining 
from doing so.” 
The reason probably was that this provi-« 
sion was not more than the re-statement 
of the law as it stood in England at that 
time, where till the year 1965 the only 
penalty for murder was death, except in 
two specific cases. 


192. The effect of the Criminal Proce~ 
dure Code (Amendment) Act, 1955, which 
repealed S. 367, sub-section (5) of the 
Code witk effect from January 1, 1956, 
was to restore to the Court the discretion 
conferred by Section 302 to award the 
appropriate sentence having regard to 
the attendant circumstances, including 
the mitigating circumstances, if any. 
This brought the law into conformity 
with the intentions of the framers of the 
Code. As regards the death sentence, far 
from making it the normal sentence for 
an offence of murder, they stated that it 
ought to be ‘sparingly used’. Under Sec- 
tion 354, sub-section (3) of the Code of 
Criminal Procedure, 1973, the law is now 
entirely changed. 


193. Under S. 354, sub-sec. (3) of the 
Code of Criminal Procedure, 1973, the 
Court is required to state the reasons for 
a sentence awarded, and in the case of 
impositior, of a sentence of death the 
Judge has to record “special reasons” for 
imposing death sentence. Punishment 
for murder as a rule should be life im- 
prisonment and death sentence is only 
an exception. In Balwant Singh’s case, 
(1976) 2 SCR 684: (AIR 1976 SC 230), 
Ambaram’s case, (1976) 4 SCC 298 : (AIR 
1976 SC 2196) and Sarveshwar Prasad 
Sharma’s case, (1978) 1 SCR 560: (AIR 
1977 SC 2423) the Court held that it was 
neither necessary nor possible to specify 
the “special reasons” which may justify 
the passing of death sentence in a given 
case. 

194. It would thus be obvious that it 
is neither feasible nor legally permissible 
for this Court to give a definite connota- 
tion to the expression “special reasons” 
‘occurring in Section 354, sub-sec. (3) of 
the Code of Criminal Procedure, 1973. 
Tt is difficult to put “special reasons” in 
a strait-jacket. Each case must de- 
pend on-its own particular facts, The 
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question. of sentence must, in my vw, 
be left to the discretion of the Sessions 
Judge trying the accused. .Under the 
present Code, a trial for murder is divid- 
ed into two stages. There is a bifurca-ed 
trial. The first part of the -trial is di- 
rected solely to the issue of guilt or in- 
nocence, and concludes with the find-ng 
of the Sessions Judge on that issue. At 
the end of the trial when he comes to a 
conclusion of guilt, he has to adjourn -he 
case for hearing the accused on the quas- 
tion of sentence. 


195. Section 235, sub-section (2) of 


the Code specifically provides for an əp-. 


` portunity of hearing to the accused on 
the question of sentence after a verdict 
of guilt is recorded against him. The 
burden is upon the prosecution to m:ke 
out a case for imposition of the extreme 
penalty. Where a sentence of death is 
passed, the Sessions Judge has to mak= a 
reference to the High Court under Sec- 
tion 366, sub-section (1) of the Code. 
Under S. 367, sub-section (1) if the High 
Court thinks a further inquiry should be 
made into, or additional evidence taken 
upon, any point bearing upon the grih 
or innocence of the convicted person, it 
may make such inquiry or take such evi- 
dence itself, or direct it to be made or 
taken bythe Courtof Session. Ina csse 
submitted under S. 366, the High Court 
under S. 368 (a) may either confirm the 
sentence, or pass any other sentence, 
i.e. reduce the sentence of death intc a 
sentence of imprisonment for life.. There- 
after, an appeal lies to this Court by a 
special leave under Article 136 on the 
question of sentence. 


196. Failing the appeal, there is tie 
President’s power to grant reprieve and 
pardon under Art. 72 (1); as well as the 
Governor’s power of commutation under 
Article 161 of the Constitution which is 
a sovereign function. The power of the 
President and of the Governor to grant 
reprieves and pardons is wide enough. -0 
include the power to commute and <o 
remit sentence of punishment. All cases 
of capital punishment are closely scru-i- 
nised by the Executive at both the levels 
to see whether there are such extenus:« 
ing circumstances as would justify a re- 
prieve, and the power to commute a 
death sentence is freely exercised, whén- 
ever there is some doubt as to the sev 
rity of the punishment. Under the prz- 
sent system the Prerogative of Mercy in 
the case of persons under sentence cf 
death works well and it produces resulls 
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generally. regarded as satisfactory. It 
helps in mitigating the rigour of the 
death sentence, particularly in case of 
those murderers whose execution would 
offend the public conscience. Very few 
persons under a sentence of death — 


‘may be one or two in a year, in a State 


are usually executed. Such cases are us- 
ually of the kind indicated by me above, 
and even some of them escape the sen< 
tence of death. 


197. It is, therefore, not proper for 
the Court to trench upon the President’s 
or the Governor’s prerogative to grant 
pardon or reprieve under Articles 72 (1) 
and 161, in taking upon itself the task of 
commutation of a death sentence, which 
is properly imposed, in the facts and cir- 
cumstances of a particular case, merely 
because there is a doubt that the Execu- 
tive may commute the sentence ulti- 
mately, or by one’s views as to the uti- 
lity of a death penalty. Judges are en- 
titled to hold their own views, but it is 
the bounden duty of the Court to im- 
pose a proper punishment, depending 
upon the degree of criminality and the 
desirability to impose such punishment! - 
as a measure of social necessity, as a 
means of deterring ‘other potential of- 
fenders. It is only in very grave cases 
where it is a crime against the society 
and the brutality of the crime shocks the 
judicial conscience that the Court has the 
power, as well as the duty, to impose 
the death sentence. In view of these 
adequate safeguards, it can hardly be as- 
serted that the sentence of death provid- 
ed for an offence of murder punishable 
under S. 302 is ‘de~-humanising’ or that 
it is ‘unnecessary’, 


198. With respect, my learned brother 
Krishna Iyer, J., despite his sense of 
humanism, does not appear to be wholly 
an ‘abolitionist’. That is the impression 
I got from his various judgments on the 
subject. In Ediga Annamma, (1974) 4 
SCC 443 : (AIR 1974 SC 799) and Bishan 
Dass, (1975) 3 SCC 700: (AIR 1975 SC 
573) he clearly accepts that where the 
crime is cruel and inhuman, a death sen- 
tence may be called for. In the present 
judgment also, he observes: 


“If the murderous operation of a die- 
hard criminal jeopardises social security 
in a persistent, planned and perilous 
fashion, then his enjoyment of funda- 
mental rights may be rightly annihilated. 

Tf society does not survive, individual 
existence comes to nought. So, one test 
for impost of death sentence is to find out 
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whether the murderer offers such a trau- 
matic threat to the survival of. social 
order. To illustrate, if an economic of- 
fender who intentionally mixes poison in 
drugs professionally or wilfully adulte- 
‘rates intoxicating substances injuriously, 
and knowingly or intentionally causes 
death for the sake of private profit such 
trader in lethal business is a menace to 
social security and is, therefore, a vio- 
lator of social justice whose extinction 
becomes necessary for society’s survival. 


Supposing a murderous band of armed 
dacoits intentionally derails a train and 
large number of people die in consequ- 
ence, if the ingredients of murder are 
present and the object is to commit rob- 
bery inside the train, they practice social 
injustice and imperil social security to a 
degree that death penalty becomes a ne- 
cessity if the crime is proved beyond 
doubt. There may be marginal excep- 
tions or special extenuations but . news 
where this kind of dacoity or robbery 
coupled with murder becomes a conta- 
gion and occupation, and social security 
is so gravely imperilled that the funda- 
mental rights of the defendant become a 
deadly instrument whereby many are 
wiped out and terror strikes community 

- life. Then he ‘reasonably’ forfeits his 
fundamental rights and takes leave of 
life under the law. The style of violence 
and systematic corruption and deliberate- 
ly planned economic offences by corpo- 
rate top echelons are often a terrible tech- 
nology of knowingly causing death on a 
macro scale to make a flood of profit. 


The definition of murder will often ap-. 


ply to them. But because of corporate 
power such murderous depredations are 
not charged. If prosecuted and convicted 
for murder, they may earn the extreme 
penalty for taking the lives of innocents 
deliberately for astronomical scales of 
gain. 


Likewise, if a man is murderer, so 
hardened, so blood-thirsty, that within 
the prison and without, he makes no 
bones about killing others or carries on 
a prosperous business in cadevers, then 
-he becomes a candidate for death sen- 
tence.” 


199. My learned brother Krishna Iyer, 

J. wants the death penalty to be inflicted 

in the case of three categories of crimi- 

nals, namely (1) for white-collar of- 

fences, (2) for anti-social offences, and 

‘\(3) for exterminating a person who is a 
menace to the society, that is, a ‘hard- 

ened murderer’. Edwin H Stherland 
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defines a white-collar offence as ‘a crime 
in relation to business’.(37) The validity 
of white-collar crime as a crime has been 
a subject of sevére controversy in social 
studies. Now ‘white-collar crime’, as 
commonly understood, means a crime 
committed by a person of respectability 
and of high social status in the course 
of his occupational role. It takes in such 
forms as restraint of trade, misrepresen- 
tation in advertising, infringement of. 
patents, unfair, labour practices, financial 

fraud, unethical or illegal rebating and 

violation of trusts. It may also take the 

form of theft, sale and export antiques 

like sculptures, any work of art of histo- 

rical value, illegal sale of narcotics and 

alcohol, abortion, ` fraudulent accidental 

report, income-tax frauds etc. An ‘anti- 

social Offence’ may consist of sale of spuri- 

ous drugs, adulteration of articles of food 

meant for human consumption, auto- 

thefts, ‘sharp’ business practices which ’ 
do not conform to the national well- 

being. Some of these offences must un- 

doubtedly be ruthlessly dealt with. But 

unfortunately our penal laws do not pro- 

vide for a death sentence for either 

while-collar crimes or anti-social offen- - 
ces; although I wish they did, at least 

for certain anti-social offences, 


200. There will be general measure of 
agreement that some of the seri- 
ous of anti-social offences call for a 
death sentence viz. acts of sabotage 
by a person who hijacks a plane 
and the like and large number of 
persons die or are injured in consequ- 
ence, or disrupts lines of communications, 
or holds up a train and commits arm- 
ed robbery with murder inside the train. 
He is a menace to the society and de=- 
serves a death sentence, as his existence 
does not conform to the national- well- 
being. Like-wise, a person who indul- © 
ges in theft or illegal trade and . export 


of art treasures such as invaluable monu-. - 


ments, paintings and sculptures of his« 
torical importance and of priceless anti- 
ques of what remains of our national 
heritage, or in adulteration of articles of 
food meant for human consumption, or 
in manufacturing and selling of spurious 
drugs, or engages in illegal sale in nar- 
cotics or alcohol, which are injurious to 
the very life of the community, also de- 
serves a death sentence, as in many 
other countries, or at any rate a sen= 
tence of imprisonment for life. The same 


37. Edwin H. Stherland, White-Collar 
Crime, New York Drydan Press 1949, 


1979. 


applies to economic ‘offences which may 
disrupt the economic life of the commu- 
>- nity as a whole, like smuggling of gold 
+ and other contraband goods, which call 
for .a very. deterrent’ punishment. This 
is necessary to protect the basic econo- 
mic order of the nation. But these are 
alj matters for the Parliament to decide. 

201. It. may bë stated that the State 
of West Bengal has taken a step forward 
in that direction. The Prevention of Adul- 
etration of Food, Drugs and Cosmetics 


Act, 1973 (West Bengal Act 42 ‘of 1973) . 


makes the offence of sale of spurious 
drugs, adulteration of articles of food 
meant for human consumption ete., 
punishable with imprisonment for life. 
202. As regards ‘hardened’ murderers, 
I am afraid, there are few to be found. 


Many murders unforuntately go unde- -. 


tected, and many a brutal murderer has 
to be acquitted for want of legal evi- 
dence bringing his guilt beyond all rea- 
sonable doubt. 
guilt is proved, the Court should leave 
aside all humanitarian considerations, if 
the extreme penalty is called for. A 
‘professional’ murderer must, as a mat- 
‘ter of course, be sentenced to death be- 
cause he is a menace to the society. 


Whatever sympathy the Court can have 


should be reserved for the victims of 
the crime rather than for the perpetra- 
tors. In such cases, the law must take 
its course. 

203. I do not intend to enter upon 
any philosophical dialectics as to the 
‘utility’ of the death sentence or enter 
into the controversy whether it is ‘un~ 
necessary’, ‘brutal’ or ‘de-humanizing’, 
but I would, for my part, like to say, 
that I am of the opinion—with much de- 
ference for the great authority of those 
who think otherwise-—that the weight of 
evidence and reason is in favour of the 
retention. of the death penalty. 


' 204. I am afraid, if the Courts were 
to be guided by the classification made 


by the majority the death sentence for. 


jan offence of murder punishable under 
S. 302, for all practical purposes would 
be virtually non-existent. 


205. I feel that it is not necessary for 
the purposes of these appeals to refer 
to the Indian Penal Code (Amendment) 
Bill, 1976, which by S. 125 introduces a 
“new S. 302 in the Indian Penal Code, 
1860. The re-drafted section seeks to 
‘bring about a change in the law. It 
abolishes the . liability to suffer the 
death sentence on conviction of murder 
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and substitutes the sentence of imprison- 
ment for life by sub-sec. (1) except in 


eases of certain first degree murders: fall- 
ing within ‘sub-sec. (2) thereof. The 


be retained are those where, in the view 
of the Government, murder is most dan- 
gerous to the preservation of law and 
order, and where the death sentence is 
likely to be a particularly effective de- 
terrent, viz, pre-planned murders in- 
volving extreme brutality and murders 
involving exceptional depravity. The 


Bill is not before the Court. It is, tħere-: ` 


fore, not proper to deal with it. 
206. It is, however, necessary to em- 
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„cases in which the death sentence _s to . 


, 


phasise that if there has to be a law re- | 


form at all, some regard must be had to 
the plight of the victim or his or her 
family by making provision for payment 
of compensation. While it is commonly 
accepted that those convicted of viola- 
tions of the criminal law must “pay 
their debt to society”, little emphasis is 
placed .upon requiring offenders to “pay 
their debt” to their victims. These again 


‘are matters for the Parliament to pro- 


vide, 

207. From a lifetime of experiance, 
Sir John Beaumont, speaking with un- 
rivalled authority, told the Royal Com- 
mission on Capital Punishment* tha: the 
alternative sentence under S. 302 o= the 
Indian Penal Code, 1860 had ‘“werked 
Well’ in India, and that he had never 
himself felt- that the responsibility of 
choosing between the sentence of death 
and a lesser punishment was unfair or 
excessive, nor had he ever heard any 
Judge in India express such a feeling. 
He expressed the opinion that there was 
“no class of offences in which the de- 
gree of moral culpability differs -more 
than in case of murder.” It is wnrolly 


illogical to require a Judge to pass the. 
Same sentence in every case. In his view, ` 


the proper solution lies in giving te the 
Judge the same discretion that he had 
in regard to other offences. A large body 
of judicial opinion . still shares the same 
view. 


208. 


If Parliament thought it rigat to} 


give to the Judges discretion as to the| 


sentence, I do not think they would or 
ought to shrink from the onerous res- 
ponsibility. I feel it would not be ap- 
propriate for this Court to curtail the 
ambit of their discretion by judicial pro- 
cess. We cannot but be oblivious fiat ‘a 
sentence of a wrong type, that is, to sub- 


*Royal Commission Report pp. 191-193. 
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Stitute a sentence of imprisonment for 
life where the death sentence is called 
for, causes grave miscarriage of justice. 
A. sentence or pattern of sentences which 
fails to take due account of the gravity 
. of the offence can | undermine 
respect for law. 


209. Turning to the appeals before 
us, I cannot say that the award of death 
sentence in any of these cases was not 
appropriate or uncalled. for. In the 
three cases before.us, there were ‘'spe- 


cial reasons” within the meaning ‘of Sec- | 


tion 354, sub-sec. (3) of the Code of Cri- 
minal Procedure, 1973 for. the passing 
of the death sentence in each and, there- 
fore, the High Courts were justified in 
confirming the death sentences passed, 
under S. 368 (a) of the Code. In the cir- 
cumstances, any interference with the 


sentence of death, in my view, would. 


be wholly unwarranted in each of these 
cases. 


210. In Rajeniira Prasad’s ` case, the 
Allahabad High Court in confirming the 
‘death sentence observes that the accused 
Rajendra is a ‘desperate character’, who 
after having been convicted under Sec- 
- tion 302 and undergone a sentence of ime 
prisonment for life was released only a 
few days prior to the occurrence, on 
August 15, 1972, that is, on the occasion 
of Gandhi Jayanti, committed the brutal 
` murder of the deceased Mansukh by. 
striking him with a knife, ; 


211. On the date of occurrence, thaf 
is, on October 25, 1972, at about 11 am. 
the accused along with his brother Pooran 
`. rushed towards Sri Kishan; brother 
` of Rambharosey,. armed with a knife 
but Sri Kishan ran to safety and was 
not hurt. Later in the evening at about 
5.30 p.m., the same day, while Rambha- 
rosey and the deceased Mansukh were 
. Standing in the lane in front of Ram- 
- bharosey’s house, the accused suddenly 
appeared and dealt several blows with 
‘the knife on vital parts of the body of 
Rambharosey but Rambharosey releas- 
ed himself from his grip and ran inside 
his house and bolted the door. The ac- 
. cused: chased him all the way with the 
. blood-stained knife and knocked at the 
. door asking him to open it. Meanwhile, 
the deceased Mansukh came and tried 
‘to entreat the accused not to assault Ram- 
bharosey. Thereupon the accused struck 
deceased Mansukh, who tried to escape, 
but the accused chased him over a dis- 
tance of 200 to 250 feet and inflicted re- 
peated knife blows on the deceased re= 
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sulting in'his death: The deceased was . 
done to death by the + 
because he tried to prevent him’ from as- “ 
saulting Rambharosey. 

212. Not only there are no mitigating 
circumstances but this was a pre-plan- 
ned, cold-blooded murder. While Rajen~ _ 
dra was in jail, his family members 
used to wield out a threat that.the mem- 
bers of the family of Rambharsoey would 
be dealt with after Rajendra is released 
from jail. 


213. The case of this accused is des- 
tructive of the theory of reformation. 
The ‘therapeutic touch’ which it is said 
is the best way of preventing repetition 
of the offence has, been of no avail. 


Punishment must be designed so as to 


deter, as far as possible, from commis~ 
sion of similar offences. It should also 
serve as a warning to other members of 
society. In both respects, the experi« 
ment of reformation has miserably fail- 
ed. I am quite sure that with the com- 
mutation of his death sentence, the ac- 
cused will commit a few more murders 
and he would again become a menace to 
the community. 


214. In Kunjukunju _Janardhanan’s » 
case, the Kerala High Court while con- 


firming the death sentence of the accus- . ` 


ed observes that he acted with extreme 
depravity. Infatuated by the charm of 
a village girl, Smt. Santhamma, then 
aged about 21 years the accused Kunju- 


kunju Janardhanan, aged 28 years, com~-. a 


mitted the brutal murder of his innos’ 
cent wife, Smt, Chandramati, aged 26 
years and his two minor ‘sons, Sunil 


aged 7 and Manoj aged 5 at the dead of .- 


night while they were asleep by 
peatedly striking them with a sharp- 
edged deadly. weapon. It redounds to 
the credit of Smt. Santhamma, P. W. 2, 


re~ 


‘the village girl, with whom the accused 
that - 


was on terms of illicit intimacy, 
she used to entreat him in her letters not™ 
ta court her as it would destroy the 
happiness of his family: It was then that 
the accused wrote the letter, Ext. P-2, 
that he would exterminate his wife and 
children once for all so that he may 
live happily with her. 


. 215. I fail to understand via is 
meant by the ‘eternal triangle’ as a 
mitigating circumstance. The accused, 
who acted as a monster, did not even 
spare his two innocent minor children 
in order to get rid of his wife and issues 
through her. If the death sentence was 
not to be awarded in a case like this I 


accused “ merely’. 
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` do not see the type of offence which 


‘calls for a death sentence. 


“216. In Sheo Shankar Dubey’s ‘case, 
the Allahabad High Court has found the 
accused Sheo Shankar « guilty of triple 
murder and rightly confirmed the sen- 
tence of death passed on him. The ac« 
cused Sheo Shankar murdered his uncle 
Narottam Dubey, and his two sons 
Chandra Bhushan and Chandra Sheknar, 


217. On the date of occurrence, $ @, 
on June 15, 1976 after there was a par- 
tition of the joint family lands between 
the deceased Narottam and Purushottam 
father of the accused Sheo Shanxar, 
there was a dispute regarding division 
of three bataulis. The three bataulis 
could not be equally divided ‘because 
they were of different sizes. The accus- 
ed insisted that they should be broken 
and then partitioned, Smt: Vidyawati 
widow of Narottam, in fact, in trying to 
pacify her brother-in-law Purushottam, 
brought out one batauli. and the remain< 
ing two were taken out by Chardra 
Shekhar. It all happened. over the act 
of Chandra Shekhar in flinging the two 
bataulis on the ground which collided 
making a sound showing: his resentment, 
The expression of resentment implicit in 

_the gesture of Chandra Shekhar infuriat- 

ed the accused Sheo Shankar to such an 
` extent thathe committed the three mur« 
ders.in a' row. These were noning but 
first-degree murders, 


218. The weapon used by the ` accus« 
ed in committing’ the crime, the manner 
in which the operation was carried’ out, 
and the’ determination with which ` the 
‘accused acted, as well as the number of 
injuries inflicted | onthe unfortunate ~ic< 
tims, give a clear picture of the cruelty 
and brutality with which the accused 
murdered his uncle and his two sons. 
He first inflicted a knife blow on his 
. uncle Narottam Dubey who tried to zun 
away and as- he turned, the accused 
dealt him another knife blow resulting 
in his death on the spot. Narottam Dubey 
it appears, attempted his ‘best to escepe, 
Even after he had sustained bleeding in- 
ffuries ‘at the hands of the accused, he 
made an effort to run’ away but he was 
chased by the accused and the accused 
finished the victim with grim determinas 
tion. His cousin Chandra Bhushan tried 
to intercept with a view to protect “he 
life of his aged father but he was eren 
not spared by ‘the accused who struck a 
fatal blow on the chest,- The seccnd 
cousin, Chandra Shekhar, who moved 
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forward to save his brother was chased 
by the accused who. also. finished him 
eff by a stroke ng the blade of knife he 
wielded. 

219. It was no doubt a trifling inci- 
dent over the division of three bataulis 
resulting in the triple murder. It is said’ 
that the murders were not ‘premeditat- 
ed’ but committed in the heat of pas- 
sion over a ‘family feud’. But that hard- 
ly furnishes a justification for the ex- 
treme brutality with which the accused 
acted. 3 

220. There is no inexorable rule that 
either the extreme youth of the accus- 
ed or the fact that he acted in a heat of 
passion’ must always irrespective of the 
enormity of the offence or otherwise be 
treated as a sufficient ground for award- 
ing the lesser punishment. The Court 
has to take into consideration all the 
circumstances which do not merit the 
extreme penalty. I find that in the facts 
and circumstances of this particular case - 
these ' factors cannot outweigh other con- 
siderations. Three precious lives’ have 
been lost by the dastardly act of the ac- 
cused, A family has been wiped off, 


221. The death sentence was clearly. 
called for in this case — firstly, as a 
threat or warning to deter potential mur- 
derers, and secondly, as the guarantee 
against the brutalisation of human na- 
ture. The grim determination of the ac- 


‘cused to: bring the entire operation to 


the end desired by him, is also reflected 
in the manner of his repelling the inter- 
ception of Chandra Bhushan who went 
to the rescue of his father and 
Chandra Shekhar who tried to rescue: his 
brother Chandra’ Bhushan, ' the unfor- 
tunate victims of the murderous assault. 
All these facts and circumstances, to my 
mind, constitute ‘special reasons’ why 
the accused should be sentenced. to 
death, : . 


222. In retrospect, I venture to say 
that in these appeals, it cannot be as- 
serted that the award of death sentence 
to the appellants was ‘erroneous in prin- 
ciple. Nor can it be said that the sen- 
tence of death passed on them was arbi- 
trary or excessive or indicative of an im- 
proper exercise of discretion. It is thef 
duty of the Court to impose a proper 
punishment, depending upon: the degree 
of criminality and desirability to impose 
such. punishment as a measure of: social 
necessity, as a means of deterring other 
potential ‘offenders, Failure to. impose 
a death sentence in ‘such grave cases 
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where it is a crime against the so- 
ciety — particularly in cases of mur- 
ders committed with extreme bru- 


tality, will bring to nought the sentence 
of death provided by S. 302 of the In- 
dian Penal Code, 1860. To allow the ap- 
pellants to escape with the lesser punish- 
ment after they had committed such in- 
tentional, cold-blooded, deliberate and 
brutal ‘murders will deprive the law of 
its effectiveness and result in travesty of 
justice. 

223. I would, therefore, for these rea- 
sons dismiss the appeals. The appel- 
. lants are at liberty to apply for re- 
prieve for commutation of their sentence 
which is an executive act of clemency. 


ORDER 
224. In the light of the opinion of the 
majority the death sentence in each of 
_ these appeals is commuted to a sentence 
of imprisonment for life. 


Appeal allowed, 
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infidelity of his wife and the injustice of 
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High Court confirmed the death sen- 
tence awarded on the basis that the 
murder was ‘cruel and brutal’ on the 


ground that the accused deserved no 
mercy because he showed no mercy, the 
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death sentence was liable to be set 
aside because mere use of adjectives like 
brutal and cruel does not supply the spe- 
cial reasons contemplated by S. 354 (3) 
of the ‘Criminal Code for imposition of 
death penalty. AIR 1979 SC 916, Foll. 
; . (Para 28) _ 
Section 302 of Penal Code prescribes 
death or life-imprisonment as the -pe- 
nalty for murder. While so, the > Code 
of Criminal Procedure instructs the Court 
as to its application. The changes which 
the Code has undergone in the last -25 
years clearly indicate that Parliament is 
taking note of contemporary criminolo- . 
gical thought and movement. 


Prior to 1955, Sec. 367 (5) of the Code 
of Criminal Procedure, 1898 insisted 
upon the Court stating its reasons if the 
sentence of death was not imposed in a 
case of murder. The result was that it 
was thought that in the absence of ex- 
tenuating circumstances, which were to 
be stated by the Court, the ordinary 
penalty for murder was death. In 1955, 
sub-sec. (5) of S. 367 was deleted and 
the deletion was interpreted, at any rate 
by some Courts to mean that the  sen-. 
tence of life imprisonment was the nor- 
mal sentence for murder and the’ sen- 
tence of death could be imposed only if 
there were aggravating circumstances. 
In the Code of Criminal Procedure of 
1973, there is a further swing towards 
life imprisonment. The discretion to im- 
pose the sentence of death or life im- 
prisonment is not so wide now. S. 354(3) 
of the new Criminal Code has narrowed 
the discretion. Death sentence is ordi- 
narily ruled out and can only be impos- 
ed for ‘special reasons’. Judges are left 
with the task of discovering ‘special 
reasons’. (Para 24) 

Apart from S. 354 (3), there is another 
provision -in the Code which also uses 
the significant expression ‘special rea- 
sons’. It is S. 361. S. 360- of the . 1973 
Code re-enacts, in substance, S. 5€2 of 
the 1898 Code and provides for the re- 
lease on probation of good conduct or 
after admonition any person not~ under 
twenty one years of age who is convict- 
ed of an offence punishable with fine 
enly or with imprisonment for a term 
of seven years or less, or any person un- 
der twenty one years of age or any 
woman who is convicted of. an offence 
not punishable with death or imprison- 
ment for life, if no previous offence is 


_ proved against the offender, and if it ap- 


pears to the Court, having regard to the 
age, character or antecedents of the of- _ 
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fender, and to the circumstances in 
which the offence was committed that it 
is expedient that the offender should be 
released on probation of good conduct or 
after admonition, If the Court refrains 
from dealing with an offender under 
Section 360. or under the previsions” of 
the Probation of Offenders Act, or any. 
other law for the-treatment, training, or 
rehabilitation of youthful offenders, 
where the Court could have done so, 
S. 361; which is a new provision in the 
1973 Code makes it mandatory for the 
Court to record in its judgment the ‘spe~- 


cial reasons’ for not doing so, Sec. 361 . 


thus creates a duty upon the Court te 
‘apply the provisions of S. 360 wherever 
it is possible to do so and, to state “spe~ 
cial reasons” if it does not do so. In 
the context of S. 360, the “special rea- 
sons” contemplated by S. 361 must be 
such as to compel the Court to hold 
that it is impossible tọ reform and re- 
habilitate the offender after examining 
the matter with due regard to the age, 
character and antecedents of the offen- 
der and the circumstances in which the 
offence was committed. This is some 
indication by the Legislature that re~ 
formation and rehabilitation cf offenders 
and not mere deterrence, are now 
among the foremost objects of the ad~- 
ministration of crirninal justice in our 
country. S. 361 and S. 354 (3) have both 
entered the Statute Book at the same 
time and they are part of the emerging 
picture of acceptance by the Indian Par- 
liament of the new trends in crimino- 
logy. It will not, therefore, be wrong 
_ to assume that the personality of the of- 
‘fender as revealed by his age, charac~ 
ter, antecedents and other circumstan~ 
ces and the tractability of the offender 
- to reform must necessarily play the 
most prominent role in determining tha 
sentence to be awarded, Special reasons 


must, have Some relation to these fac- 


tors. . {Para 23) 
Anno: AIR Comm, I. P. C (2nd Edi- 


tion), S. 302, N. 2A; AIR- Comm, Cr.P.C, 


(7th Edn), S. 354, N. 14. 
Cases Referred : . Chronological Paras 
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Let us kill the murderer.” That was - 
how a Mr. Bonsell of Manchester (quot-- 
ed by Arthur Koestler in his ‘Drinkers 
of Infinity’), in a letter to .the Press. 
neatly summed up the paradox and the 


pathology of the Death Penalty, The `- 


unsoundness of the rationale of the de-:- 
mand of death for murder has been dis- 


. cussed and exposed by my brother 


Krishna Iyer, J., in a recent pronounce- 
‘ment in Rajendra Prasad v., State of | 


Uttar Pradesh, Criminal Appeal No. 512. ~ 


of 1978, D/~ 9-2-1979 : (reported in AIR 
1979 SC 916) I would like to add an ap- 
pee to what has been said there. 


‘The dilemma -of the. Judge 
placa) murder case, 
prisonment for the murderer?” is the 
question with which we are faced in 
this appeal. The very nature of the pe- 
nalty of death appears to make it im- 
perative that at every suitable oppor- 
tunity life imprisonment should: be pre- 
ferred to the death penalty. “The pe- 
nalty of death differs 
forms of criminal punishment, 
degree but in kind. It is unique in its 
total irrevocability. It is unique in its 
rejection of rehabilitation of the con- 


in 


__ Vict as a basic purpose of criminal jus- 


tice. And, it is unique finally in its ab- 
solute renunciation of all that is -embo- 
died in our concept of humanity" (per 
Stewart J. in Furman v. Georgia, (1972) 
33 Law Ed 2d 346)). “Death is irrevoc- 
able; life imprisonment is not. Death, of 
course, makes rehabilitation impossible; 
life imprisonment does not” (per Mar- 
shall J., in Furman v. Georgia). 


3. Theories of punishment, there are . 
many: reformative,- preventive, retribu- 
tive, denunciatory and deterrent. Let us 
examine which cap fits capital punish- 
ment. The reformative theory. is irrele- 
vant where death is the punishment 
since life and not death can reform. The 
preventive theory is unimportant where 
the choice is between death and life 
imprisonment as in India. 


4. The retributive theory is incongru- 
ous in an era of enlightenment. It is in- 
adequate as a theory since it does not 
attempt to justify punishment by any 
beneficial results either to the society 


or to the persons punished. It is, how~ . - 


ever, necessary to clear a common mis-' | 
understanding that the retributive theory. 
justifies the death penalty.-: Accord-. 
ing to the retributivist, society. has the 
right and the duty to vindicate ‘the 
wrong done to it and it must impose a 


"Death or life im-- 


from all other `` ae 
not in - 
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punishment which fits the crime, It does 
not mean. returning of evil for evil ‘but 
the righting of a wrong. It implies the 
imposition of a just but no more than a 
fust penalty and automatically rules out 


excessive punishment and, therefore, 
capital punishment, According to a 
modern exponent of the retributiva 


i theory. of justice “capital punishment...... 
. is without foundation in a theory. of 
just ‘punishment, Indeed one could go 
further and assert that capital punish= 
ment is antithetical to the purposes. and 
principles of punitive sanctions’ in ‘the 


law. Requital, when properly undere . 
stood in terms of a concept of just law, 


undoubtedly does have a legitimate role 
in punishment. However, neither requis 
tal nor punishment in general is a re- 
turning of evil for evil, and, therefore, 
J see no support for the demand that a 
murder (or an act of treason, or some 
other serious offence) be paid for witha 
life’, The Biblical injunction ‘an eye 
for an eye and a tooth for a tooth’ is 
often quoted as if it was a command to 
do retributive justice,. It was not, Jewish 
history’ shows that it was meant 
to be merciful and set limits to ‘harsh 
punishments which were imposed earlier 
including the death penalty for blas- 
phemy, Sabbath breaking, adultery, false 
prophecy, cursing, striking a parent etc, 
And, as one abolitionist reminds us, who 
one may ask, remembers the voice. of 
the other Jew: “Whoever shall smite on 
thy right cheek, turn to him aaa other 
a o”? $ 


5. The denunciats is of punishes 
ment is only a different shade of the 
retributive theory but from a sternly. 
moral plane. Lord Denning. advanced 
the view before the Royal Commission 
on Capital Punishment “The Punishment 
inflicted for grave crimes should ade- 
quately reflect the revulsion felt by the 
great majority of citizens for them. Tt is 
a’mistake to consider the objects of 
punishment as being deterrent or refor- 
mative or preventive and nothing else, 
The ultimate justification of any punish- 
ment. is not that it is a deterrent buf 
that is the emphatic denunciation by 
the community. of a crime, and from 
- this point of view ‘there are some ‘murs 
ders which in-the present state of- opinion 
demand the most emphatic ` denunciation 
of all, namely the death’ penalty” 
"The truth is that some crimes are’ sO 
outrageous that society insists on ‘ade- 
quate punishment, because the wrong- 
doer’ deserves it, 


oonces 
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ther it is a deterrent or not,’ The im« 
plication of this statement is that the- 
death penalty: is: necessary not because 
the preservation of society requires if 
but because society demands it. Despite 
the high ‘moral tone and phrase, the de= 


‘munciatory theory as propounded, is 


nothing but an echo of the retributive 
theory as explained by. Stephen ..who 
had said earlier: “The Criminal . Law 
stands to the passion. of revenge in much 
the same relation as marriage to- the 
sexual appetite.” The. denunciatory 
theory is as inadequate as the retribu~ 
tive theory since it does not -justify 
punishment by its results, As Prof. Hert | 
points out the idea that we may punish 
offenders not to prevent harm or suffer~ 
ing or even the repetition of the offence 
but simply as a means of emphatically 
éxpressing our condemnation, is uncom= 
fortably close to human sacrifice as an 
expression of righteousness. And, the 
question remains; “Why should denun- 
ciation take the form of punishment.” 


6. The deterrent theory may now be 
considered, It is important to notice 
here that the question’ is not whether 
the penalty of death has deterrent ef- 
fect on potential murderers but’ whether 
it deters more effectively than other 
penalties say a sentence of imprisonment 
for a long term? Is Captal Punishment 
the most desirable and the most effective 
instrument for protecting the community, 
from violent crime? What is the evi- 
dence that it has a ‘uniquely deterrent 
force’ compared with ‘the, alternative of 
protracted imprisonment? Tf the, death 
penalty really ‘and’ appreciably decreases 
murder, if there is equally no effective 
substitute: and if its incidents are.not in- 
furious “to society, we may well support 
the death penalty, But all studies mada 
on the’ subject, as I will presently point 
out, appear to have led’ to the . conclu- 
sion that the death penalty is _inconses 
quential as a deterrent, _ j 


T. Sir James’: Fitz . James Stephien, 
a great Victorian Judge and a vigorous 
exponent ‘of ‘the deterrent - theory said 
in his Essay on Capital Punishment; “No 
other punishment deters men’ so effec= 
tually from committing crimes as the 
punishment of death. .This is one of 
those propositions which itis difficult to 
prove simply - because they are in them~ 
selves more obvious than any proof can 
make them.» Tt is possible to display ins 
genuity in’ arguing against “it, "but" that 
The whole experience’ of . mane 
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kind is in the other direction. Ths 
threat of instant death is the one tc 


which resort- has always been mac? 
when there was an absolute necessity of 
producing some results...... No one goes 
to certain inevitable death except ky 
compulsion. Put the matter the ‘other 
way, was there ever yet a criminal wks 
when sentenced to: death and brougk: 
out to die would refuse the offer of a 
commutation of a sentence for a sever- 
est secondary punishment? Surely nc 
Why is this? It can only be because ‘al 
. that aman has will be given for his life’. 
In any secondary punishment howeve 
terrible, there is hope; but death is 
death; its terrors cannot be — described 
more forcibly.” i 


8. Stephen’s statement was admittei- 


ly a dogmatic assertion since he himset . 


stated that it was a proposizion difficult 
to prove though according to him seli- 
evident, The great fallacy in the arg- 
ment of Stephen has been pointed ow 
by several criminologists. Stephen mak2s 
no distinction between a threat of ce~ 
tain and imminent punishment which 
faces the convicted murdever and t> 
threat ofa different problematic punisi- 
ment which may or may not influence a 
potential murderer. Murder may be ur 
premeditated, under the stress of soma 
disturbing emotion or it msy be prs 
meditated after planning and deliberatica. 
Where the murder is premeditated ary 
~ thought of possibility of punishment is 
blurred by emotion and the penalty cf 
death can no more deter than any other 
penalty. Where murder is vremeditat=i 
the offender disregards the risk <£ 


punishment because he thirks there is. 


no chance of detection. What weigts 
with him is the uncertainty of detection 
and consequent punishment rather than 
the nature of the punishment. The Ad=~ 
sory Council on the Treatment of Cf 
fenders appointed by the Government pf 
Great Britain stated in their report im 
1960 ‘We were impressed by the arg- 
ment that the greatest deterrent to 
crime is not the fear of punishment, but 
. the certainty of detection.” 


9. Prof. Hart countered Stephers 
argument with these observations: "This 
(Stephen’s) estimate of the paramount 
place in human motivation of the fear 
of death reads impressively but sure- 
ly contains a suggestio falsi end 
once this is detected its cogency as an 
argument in favour of the death penalzy. 
for murder vanishes for there is realy. 


- death ‘in the future. 


. nish } 
dn which the convicted murderer may 
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no parallel between the situation of a 
convicted murderer over the alternative 
of life imprisonment in the shadow of 
the gallows and the ‘situation of the 
murderer contemplating his crime. The 
certainty of death is one thing, perhaps. 
for normal people nothing can be com- 
pared with it. But the existence of the 
death penalty does not mean for the. 
murderer certainty of death now. It 
meahs not very high probability of 
And, futurity and. 


uncertainty, the hope of an escape, ra- 
tional or irrational vastly diminishes 
the difference between death and im- 


prisonment as deterrent, and may dimi- 
to vanishing point .........The way 


view the immediate prospect of the gal- 
lows after he has been caught must be 
a poor guide to the effect of this pros- 
pect upon him when he is contemplat- 
ing committing his crime.” f 

10. A hundred and fifty years ago a 
study was made by the Joint Select: 
Committee appointed by the General As- 
sembly of Connecticut and they report- 
ed “Your Committee do not hesitate to 
express their firm belief that a well de- 
vised system of imprisonment, one which 
should render the punishment certain 
and perpetual, would be far more ef- 
fectual to restrain from crime than 
punishment of death.” 


11. One of the. most comprehensive 
enquiries ever undertaken on the subject 
was that. made by the Royal Commis- 
sion on Capital Punishment. The Com- 
mission visited several countries of Eu- 
rope and the United States, addressed 
questionnaires to many other countries in 
search of information and examined cele- 
brated experts and jurists. The Com- 
mission’s conclusions are of significance. 
They said: “There is no clear evidence 
in any of the figures we have examined 
that the abolition of Capital Punishment 
has led to an increase in the homicide 
rate, or that its reintroduction to a fall 
Svexveetee prima facie the penalty of death 
is likely to have a stronger effect as a 
deterrent to normal human beings than 
any other form of punishment and there 
is some evidence (though no convincing 


` statistical evidence) that this is in fact 


so. But its effect does not operate uni- 
versally or uniformly, and there are 
many offenders on whom it is_ limited 
and may often be negligible. It is_ ac- 
cordingly important to. view this ques- 
tion in just perspective and not to basea 
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penal policy in relation to murder on 
exaggerated estimates of the uniquely de- 
terrent force of the death penalty”. 
12. Prof. Thorsten Sellin who made 
a serious and thorough study of the en- 
tire subject in the United States on be- 
half of the American Law Institute stat- 
`. ed his conclusion: “Any one who careful- 
_« ly examines the above data is bound to 
arrive at the conclusion, that the death 
penalty, as we use it, exercises no influ- 
ence on the extent or fluctuating rate of 
capital crime. . It has failed as a deter- 
rent”. Pa : 
13. In 1962 statistics were compiled 











and a report was prepared at the instance’ 


-of the United Nations. Economic and 
“Social Council on the question of Capital 
Punishment, the laws and practices re- 
lating thereto and the effects of capital 
punishment and the abolition thereof on 
the rate of ermininality. According to the 
report all the information available ap- 
peared to confirm that neither total abo- 
. lition of the death penalty nor its partial 
abolition in regard to certain crimes only 
had been followed by any notable rise in 
the incidence of crime which was previ- 
ously punishable with death. : 
14. Late Prime 
naike of Sri Lanka suspended the ‘death 
penalty in 1956. A Commission of In- 
quiry on Capital Punishment was appoint- 


ed and it reported “if the experience of 


the many countries which have suspend- 
‘ ed or abolished capital punishment is 
taken into account there is in our view, 
cogent evidence of the unlikelihood. of 
` this ‘hidden protection’......... It is, there- 
fore, our view that the statistics of homi- 
cide in Ceylon when related to the Social 
changes since the suspension of the’ death 
penalty in Ceylon and when related to 
the experience of other countries tend 
to disprove the assumption of the unique- 
ly deterrent effect of the death penalty, 
` and that in deciding on the question of 
_ réintroduction or abolition of the capital 
punishment reintroduction cannot be 
justified on the argument that it is a 
- more effective deterrent to potential 
killers than: the alternative of protracted 
imprisonment”.. It is a tragic irony that 
Prime Minister Bhandarnaike who sus- 
pended the Capital Punishment in Ceylon 
was murdered by a fanatic and in the 
panic that ensued death penalty was re- 
introduced in Ceylon. - 
15. -In:the United States of America 
several studies have been made but ‘the 


ah 


Minister Bhandar- 
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results simply have been inconclusive’. 
The majority judges of the United States 
Supreme Court who upheld the consti- 
tutionality of the death penalty in the 
State of Georgia in Gregg v. Georgia, 
(1976) 49 Law Ed 2d 859, were compelled 
to observe “Although some of the ‘studies 
suggest that the déath penalty may not 
function as a significantly greater deter- 
rent than lesser penalties, there’ is no 
convincing empirical . evidence support- 
ing or refuting this view”. In the same 
case the minority judges Brennan, J., 
and Marshall, J., were convinced that 
‘capital punishment was not necessary as 
a deterrent to crime in our society’. 


16. In India no systematic study of - 
the problem whether the death: -penalty 
is a greater deterrent to murder than the 
penalty of life imprisonment has yet 
been: undertaken. A few years ago I 
made a little research into the matter and 
studied the statistics relating to capital 
crime 'in several districts of Andhra Pra- 
desh from 1935 to 1970.(1) The pattern 
Was most erratic but it can be boldly as~ 
serted that the. figures do not justify a 
conclusion that the death penalty has 
been a deterrent, but, then the figures do: 
not also lead inevitably to the conclusion 
that the death penalty has not been de- 
terrent, One of the complicating factors 
is the discretion given to Judges to in-. 
flict death penalty or imprisonment for 
life (about which more later) which de- 
stroys the utility of any study based-on. 
Statistics. The most reasonable conclu 
sion is that there is no positive indication: 
that the death penalty has been deter- 
rent. In other words, the efficacy of the 
death penalty as a deterrent is unproven. 


17. “The death penalty, rather than 
deterring murder, actually - deters the 
proper administration of criminal jus~ 
tice”.(2) There isthe absolute finality 
and irrevocability of the death. penalty.- 
Human justice can never be infallible. 
The most conscientious judge is-no proof 
against sad mistakes, Every criminal 
lawyer of experience will admit. that 


-cases are not unknown where innocent 


persons have been hanged in India and 
elsewhere. And, it is not the only way 
the death penalty strikes at the admin- 
istration of criminal justice. Some Judges 
and Juries have an abhorrence of the 
1. Article in the Hindu, Madras, pub- 
lished in 1973. . ner one 
2. Frank O'Connor quoted. in ‘Ready for 
the Defence’ by Garbus. i 
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death penalty that would. rather find a 
guilty person not guilty than send even 
‘a guilty person to the gallows, -The re~ 
fusal of Juries to convict persons of mur~ 
der because of- the` death penalty is a 
well known phenomenon throughout -he 
world. A persual-of some of the jucg~ 


ments of the Superior Courts. in India’ 


dealing with cases where Trial Courts 


have imposed sentences of death reveals’ 


the same reluctance to convict because 
the result would otherwise be to conftm 
the sentence of death. Thus a guity 
person jis prevented from conviction by 
a possibility that a death penalty may 
otherwise be the result, 


18. That is not all. There is yel a 
more ‘grievous injury’ which the desth 
penalty inflicts on the administration of 
Criminal Justice. It rejects reformation 
and rehabilitation of offenders as amcng 
the most important. objectives of Cri 
minal justice, though the conscience of 
the World Community speaking through 


the voices of the Legislature of several: 


countries of the world has accepted re- 
` formation and rehabilitation as among 
the basic purposes of Criminal Justize. 
Death penalty is the brooding giant in 


the path of reform and treatment of. 


Crime and Criminals, ‘inevitably sabot<g- 


“ing any social or institutional programme ` 
It is the ‘fifth colurnn’-. 


to reformation’, 
in the administration of criminal justice, 


, I9. There is also the compelling class 
. complexion of the death penalty. A tza- 
gic byproduct of social and economic -e= 
privation is that the “have-nots” in every 
society. always have been subject to 
greater pressure to commit crimes end 
to fewer constraints than their more =f« 
fluent fellow citizens. So, the burden of 
capital punishment falls more frequenily 
upon‘ the ignorant,.the impoverished and 
the underpriviledged. In the words of 
Marshall, J., “Their impotence leaves 
them victims of a sanction that the 
wealthier, better represented, just~as 
guilty person can escape. So long as the 
capital sanction is used only against the 
forlorn, easily - forgotten members of 
society, legislators are content to main« 
tain the status quo because change would 
draw attention to the problem and con- 
cern might develop. Ignorance is perpe- 
tuated and -apathy soon becomes its msze 
and we have today’s situation’. As a 
matter of historical ‘interest it may ^e 
mentioned here that -when in 1956, in 
Great Britain, the House of Commons 
adopted a resolution “That this House be~ 
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lieves that the death penalty for murder ° 
no longer accords with the needs or the 
true interests of a civilised society, and 
calls on. Her Magesty’s 
to -introduce forthwith legislation for 
its. abolition or for. its suspen- 

sion for an experimental period”, ` 
and -tbe death 
Bill was introduced, ‘from the hills ‘and 
forests of darkest Britain they came: the 
halt, the lame, the deaf, the obscure, the 
senile and the ‘forgotten — the hereditary - 
peers of. England, united in their déter- 
‘mination to use their -medieval powers 
to ‘retain a medieval institution’(3), and 


the bill was torpedoed by the House of 


‘Lords. Capital Punishment was however 
‘abolished in Great Britain in 1966. z 
20. There is finally the question whe~ 
ther the death penalty conforms to the 
current standards of ‘decency’, Can 
there -be any higher basic human right 
than the right to-life and can anything 
be more offensive to human dignity than 
a violation of that right by the infliction 
of the death penalty. Brennan, J., ob- . 
served in Furman v. Georgia, - (1972) 33 
Law Ed 2d 346. “In comparison to all 
other punishments today..... .. the deli-~ 
berate extinguishment of human life by 
the State is uniquely degrading to human 
dignity.........death for - whatever crime 
and under all circumstances is truly an 
awesome punishment. The calculated 
killing of a human being by the Stata. 
involves, by its very nature, a denial of 
the executed person’s humanity......... a9 
executed person has indeed lost the right 
to have rights”. Senor Tejera ‘of Uru- 
guay in the debate in the United Nations 
said “A death penalty is an anachronism 
in the twentieth Century and it is signi~ 
ficant that no one in the committee has 
defended it, It is the duty of the United 
Nations to promote progress.“and to pro- . 
tect man from‘ the prejudices and barba- 
rity surviving from the past”. ma 
21. In a large number of countries in 
the world where the murder rate is 
higher than in India, the death penalty, 
has been abolished. In most Latin Ame- 
rican countries, in Argentina, Brazil, 
Columbia, Costa Rica, Ecuador, Mexico, 
Panama, Peru and Uruguy, Venezuela, 
in European countries, in Austria, Bel- 
gium, Denmark, Germany, Italy, Nether-.— 
lands, Norway, Sweden, and Switzerland, 
in Iceland, in Israel, in many Australian 
States and in many of the States in the. 
United States of Ameriga; death ` sentence ` 
has been. abolished. 
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22. It is in the light of the right to 
life as a basic concept of human dignity, 
in the context of the unproven efficacy 
of the death penalty as a deterrent and 
in the background of modern theories of 
criminology based upon. progress in the 
fields of science, medicine, psychiatry and 
sociology and in the setting of the march 
of the movement for abolition of Capital 
Punishment, that Judges in India are re« 
quired to decide which sentence to im« 
pose in a case of murder, death | or impri« 
sonment for life ? 


_ 23,- Judges ‘in India have the discre- 
tion to impose or not to impose the death 
penalty. It is one of the great burdens 
which Judges in -this country have to 
“carry. In the past, the reasons which 
weighed in the matter of awarding or 
not awarding the sentence of death varied 
widely and there was certainly room for 
complaint that there was an unequal ap- 
plication of the law in the matter of im- 
position of the sentence of death. The 
varying outlook on the part of Judges 


. was well brought out a few years ago by- 


two decisions of the Andhra Pradesh 
High Court. In the first case, while con- 
firming the conviction of certain “Naxa- 
lites” for murder, the judges set aside 
the sentence of death and awarded life 
imprisonment instead. 
was not for any personal motive but was 
in pursuit of some mistaken ideology 
was the reason which weighed with the 
judges for substituting the sentence of 
‘life imprisonment for the sentence of 
death. Within a few months this view 
was subjected to severe criticism by two 
other judges, who, in the second case 
confirmed the sentence of death. Real- 
ising that discretion, even judicial, must 
proceed along perceptive lines, but, con- 
scious, all the same, that such discretion 
cannot be reduced to formulae or put 
into pigeon-holes, this Court has been at 
great pains ever since Ediga Annamma 
to point the path along which to proceed. 
In the latest pronouncement of- this 
Court in Rajendra Prasad v. State of 
Uttar Pradesh (AIR 1979 .SC 916) sever 
ral relevant principles have been enun- 
ciated to guide the exercise of discretion 
in making the choice between the penal- 
ties of death and life-imprisonment. I 
express my agreement with the elucida- 
tion of the principles in Rajendra Pra- 
sad v. State of Uttar Pradesh. 


24. Section 302, I P. C. prescribes 
death or life-imprisonment as the penalty 
for murder, While so, the Code of Cri= 
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A.L R. 
minal Procedure instructs the Court as 
to its application. The changes which 
the Code has undergone in the last 25 
years clearly indicate that Parliament is 
crimino- 
logical thought and movement. Prior to 
1955, Section 367 (5) of the Code of Cri- 
minal Procedure 1898 insisted upon the 
Court stating its reasons if the sentence 
of death was not imposed in a case of 
murder, The result was that it was 
thought that in the absence of extenuat- 
ing circumstances, which were to be 
stated by the Court, the ordinary penalty 
for murder was death. In 1955, sud-sec- 
tion (5) of S. 367 was deleted and the de- 
letion was interpreted, at any rate by 
some Courts, to mean that the sentence 
of life imprisonment was the normal sen- 
tence for murder and the sentence of 
death could be imposed only if there 
were aggravating circumstances. In the 
Code of Criminal Procedure of 1978, 
there is a further swing towards life im- 
prisonment. Section 354 (3) of the new 
Code now provides: 


“When the conviction is for an offence 
punishable with death or, in the alterna- 
tive, imprisonment for life or imprison- 
ment for a term of years, the judgment 
shall state the reasons for the sentence 
awarded, and, in thé case of sentence of 
death, the special x reasons for such sen- 


tence”, 
So, the discretion i impose the sentence 
of death or life-imprisonment is not so 
wide, after all. Section 354 (3) has nar-|’ 
rowed the discretion, Death Sentence is 
ordinarily ruled out and can only be im- 
posed for ‘Special reasons’, Judges are 
left with the task of discovering ‘Special 
reasons. i 

Let us first examine if the Code of Cri» 
minal Procedure gives any clue leading 
to the discovery of ‘Special reasons", 


25. Apart from S. 354 (3), there is an= 
other provision in the Code which also 
uses the significant expression ‘special 
reasons’. It is Section 361. Section 360 
of the 1973 Code re-enacts, in substance, 
Section 562 of the 1898 Code and provides 
for the release on probation of good con- 
duct or after admonition any person not 
under twenty one years of age who is 
convicted of an offence punishable with 
fine only or with imprisonment for a 
term of seven years or less, or any per~ 
son under twenty. one years, of age or 
any woman who is convicted of an of- 
fence not punishable with death or im- 
prisonment for life, if no previous offence 
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is proved against the offender, and i! it 
appears to the Court, having regard to 
the age, character or antecedents of the 
offender,. and to the circumstances in 
which the offence was committed, tha: it 
is expedient that the offender should be 
released on probation of good conduct or 
after admonition. If the Court refreins 
from dealing with an offender under Sec- 
tion 360 or under the provisions of the 
Probation of Offenders Act, or any ot-er 
law for the treatment, training, or reza- 
bilitation of youthful offenders, where 
the Court could have done so, Séc. 251, 
which is a new provision in the 1973 Code 
makes it mandatory for the Court to re~ 
cord in its judgment the ‘special reasons’ 
for not doing so. Section 361 thus casts 
a duty upon the Court to apply the pro- 
visions of S. 360 wherever it is possible 
to do so and, to state “special reasons” if 
it does not do so. In the context of Sec- 
tion 360, the “special reasons” contem= 
plated by S. 361 must be such as to ccm~ 
pel the Court to hold that it is impos- 
sible to reform and rehabilitate the of- 
fender after examining the matter w-th 
due regard to the age, character and 
antecedents of the offender and the cir- 
cumstances in which the offence was 
committed. This is some indication by 
the Legislature that reformation and re- 
habilitation of offenders, and not mere 
deterrence, are now among thé’ foremost 
objects of the administration of criminal 
justice in. our country. Section 361 and 
.|Sec, 354 (3) have -both entered the Sla- 
tute Book at the same time and they =re 
part of the emerging picture of accept- 
ance by the Indian Parliament: of the new 
trends in criminology, 
therefore, be wrong in assuming that she 
personality of the offender as revealed 
by: his age, character, antecedents end 
other circumstances and the tractability 
of the offender to reform must necesssr~ 
ily play the most prominent role in de- 
termining the ‘sentence to be awarded, 
Special reasons must have some relation 
to these factors, 


26. Criminal Justice is Not a compuler 
machine, It deals with complex human 
problems and diverse human beings. It 
deals with persons who are otherwise 
like the rest of us, who work and play, 
who laugh and mourn, who love. and 
hate, who yearn for affection and £p- 
proval, as all of us do, who think, learn 
and forget. Like the ‘rest of us they too 
are the creatures of circumstances. Here- 
dity, environment, home; neighbourhood; 
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upbringing, school, ° friends, associates, 
even casual acquaintances, the books 


that one reads, newspapers, radio and TV 
the economics of the household, the op- 
portunities provided by circumstances 
and the calamities resulting therefrom, 
the success and failures of one’s under- 
takings, the affairs of the heart, ambi- 
tions and frustrations, the ideas and 
ideologies of the time, these and several 
other ordinary and extraordinary inci- 
dents of life contribute to a person’s per- 
sonality and influence his conduct. Dif- 
ferently shaped and differently circum- 
stanced individuals react differently in 
given situations. A Judge has to balance 
the personality of the offender with the 


circumstance, the situations and the re~. 


actions and choose the appropriate sen- 
tence to be imposed. A Judge must try 
to answer a myriad questions such as was 
the offence committed without premedi- 
tation or was it after due deliberation ? 
What was the motive for the crime? 


Was it for gain? Was it the outcome of - 


a village feud? Was it the result of a 
petty, drunken street brawl, or a domes- 
tic bickering between a hapless husband 
and a helpless wife? Was it due to sex- 
ual jealousy? Was the murder commit- 
ted under some stress, emotional or other- 
wise? What is the background of the of- 
fender? What is his social and economic 


status? What is the level of his educa- - 


tion or intelligence? Do his actions be- 
tray., a particularly callous indifference 
towards the welfare of society or, on the 
other hand, do they show a great concern 
for humanity and are in fact inspired by 
such concern? Js the offender so perpe- 
tually and constitutionally at war with 
society that there is no hope of ever.re- 
claiming him from being a menace to 
society? Or is he -a person who is 
patently amenable to reform?. Well 
May one exclaim with Prof. Vrij ‘What 
audacity is involved in these three tasks: 
to interpret life, explain an act, predict 
the latest inclination of a human mind”, 
27...‘Special reasons’, we may, there- 
fore say, are reasons which are special 
with reference to the offender, with re- 
ference to constitutional and legislative 
directives: and with reference to the 
times, that is, with reference to contem- 
porary. ideas in the fields of Criminology 
and connected sciences, Special reasons 
are: those which lead inevitably to the 
conclusion. that the offender is beyond 
redemption, having due regard to his 
personality and proclivity, to the’ legisla- 


tive policy-of reformation of the offender 
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and to the advances made in the methods 
of treatment etc. I will not attempt to 
„~ Catalogue any ‘Special reasons’. I have 
said enough and perhaps more than what 
I intended, to indicate what according to 
. me should be the approach to the ques< 
` tion. Whatever I have said is but to sup- 
‘plement what my brother Krishna Iyer 
has already said in Rajendra Prasad v. 
State of U. P. (AIR 1979 SC 916), 


28. Coming to the case before us, our 
brothers Jaswant Singh and Kailasam, 
JJ., ordered ‘notice confined to the ques- 
tion of sentence only’, At the last hear- 
ing we granted special leave to appeal on 
the question of sentence. The appellant 
was convicted by the learned Additional 
‘Sessions’ Judge, Alipore, for the murder 
of his son and sentenced to death. The 
‘High Court of Calcutta confirmed the 
conviction and sentence. The reason 
given by the learned Sessions Judge for 
giving the sentence of death was that 
the murder was ‘cruel and brutal’ and 
that the facts show the ‘grim determina- 
tion’ of the accused to kill the deceased. 
The Sessions Judge made no reference to 
the motive of the accused, for the commis- 
sion of the murder. The High Court 
while confirming the sentence observed 
that the accused had previously murdered 
his wife, suspecting her infidelity and 
suspecting that the deceased in the pre- 
sent case was not his own son, that the 
sentence of imprisonment imposed on 
him for the murder of his wife had no 
sobering affect and that he had murdered 

+ his own son without any mercy or re 
morse and that he, therefore, deserved 
no mercy. We do not think that either 
the Sessions Judge or the High Court 
made the right approach to the question. 
The Sessions Judge was wrong in impos« 
ing the sentence of death without even a 
reference to the reason why the appel- 
lant committed the murder. The obser~ 
vation of the High Court that the appeal- 
lant deserved no mercy because he show~ 
ed no mercy smacks .very much of 
punishment by way of retribution. We 
have examined the facts of the case 
We find some vague evidence to the ef- 
fect that the appellant - suspected that 
the deceased was not his own son and 
that he used to get angry with the de- 
ceased for not obeying him. There . is 
also vague evidence that he -had killed 
the mother of the deceased and had sut- 
fered sentence of imprisonment for that 
offence. From the vague evidence that 
is available we gather that the appellant 
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Was a moody person who had for years 
been brooding over the suspected in- 
fidelity. of his wife and the injustice of 
having a son foisted on him, We do not 
think that the mere use of adjectives 
like ‘cruel and brutal’ supplies the spe- 
cial reasons contemplated by S. 354 (3) 
Criminal Procedure Code. In the light 
of the principles enunciated in Rajendra 
Prasad v, State of U. P. (AIR 1979 SC 916) 
and in the light of what we have 
said earlier, we do not think that there 
are’ any ‘special reasons’ justifying the 
imposition of the death penalty. We ac- 
cordingly allow the appeal as regards 
sentence, set aside the sentence of death 
and impose in its place the sentence of 
life imprisonment. . 


KRISHNA IYER, J.:—- 29. I have had 
the advantage of reading the judgment 
of my learned brother, Shri Justice 
Chinnappa Reddy. I wholly agree with 
his reasoning and conclusion. Indeed, 
the ratio of Rajendra Prasad v. State of 
Uttar Pradesh, Criminal Appeals Nos. 
512, 511, 513 of 1978 decided on 9-2-1979; 
(reported in AIR 1979 SC 916) if appli- 
ed to the present case, as it must be, 
leads to the conclusion that death sen- 
tence cannot be awarded in the circum- 


` stances of the present case. Counsel for 
the State, if I recollect aright, did state .. 
that in view of the criteria laid down . 


in. Rajendra Prasad’s case the State did 
not propose to file any written submis- 


sions against commutation to life im- $ 
I concur with my learned 
brother and direct that the appeal, con-. 


prisonment. 


fined to sentence, be allowed and the 
E of life imprisonment impose 
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Appeal allowed, 
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notice under S. 7 to certificate denton 
when necessary. 

Where the amount of Govt. dues was 
not reduced on the objection of the 
Certificate debtor but was so reduced on 
the information received from the IT.O. 


a fresh notice under S. 7 to certificate 
debtor was necessary, ILR (1968) 1 Cal 
556, Affirmed. (Paras 8, 9) 


(B) Bengal Public Demands Recovery 
Act (3 of 1913), Sch. 2, Rr. 39, 40 — 
Purchase of property of certificate debt- 


or after issue of notice under Sec. 7 —.. 
Locus standi of purchaser in proceedings . 


against certificate debtor for recovery of 
dues. l . 
Where a property of certificate debtor 
was purchased after issue of notice un- 
der S. 7 to such debtor and the same 
was sought to be sold for recovery of 
dues against the debtor, the purchaser 
of property would have locus standi +o 
prefer objection. before the certificate of- 
ficer and to show under R. 40 that at 
the date of notice under Sec. 7 he had 
some interest in the property in ques- 
tion. ‘(Para 1D) 


- (C) Taxation Laws (Continuation and 
Validation of Recovery Proceedings) Act 
‘(11 of 1964), S. 3 (1) — Proceedings for 
recovery of tax dues on basis of certi- 
ficate —- Enhancement of tax dues in 
“subsequent proceedings — No fresh no- 
tice in respect of original demand is ne- 
_ cessary.. : 


Clause (a) of S. 3 o deals with the 
case of an enhancement of Government 
dues and provides that the proceedings 
initiated for recovery of dues may be 
continued from the stage at which such 
proceedings 
the disposal of the appeal or proceed- 
ings in which the enhancement was 
made. 
quired to be served in respect of the 
amount by which the dues are enhanc- 
ed. Ona Plain reading of Cl. (a) of Sec- 
tion 3 it is clear that the intention of 
the legislature is.not to allow the nuli- 
fication of the proceedings which were 


- initiated for recovery of the original de- 


mand. On the basis of another notice 
of demand for the enhanced amount, 
two courses are open to the department 
(1) to initiate another proceeding for 
the recovery of the amount by which 
the dues -are enhanced treating it as a 
separate demand or (2) to cancel the 
first proceedings and start a fresh one 
for the recovery of the entire amount 
including the enhanced one. In. the lat- 
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Another notice of demand is re - 
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ter case the first. Seoccodiogs started for 
the recovery of the original amount will 
lose its force and the fresh proceedings `” 
will have to proceed de novo. 
the former the first proceedings are not 
affected at all and no fresh notice is ne- 
cessary, In such a case, it cannot be 
said that if tax amount was enhanced in 
rectification proceedings under S. 35 of 
Income~tax Act (il of 1922) instead of 
in appeal or revision, a fresh notice for 
the sum. determined on rectification 
would be .necessary by virtue of sub- 
sec. (4) of 5.35. of Income-tax Act. 
Firstly; on a-correct . interpretation. of 
sub-see. (4) of S. 35 it would be noticed 
that though the expression used is “the 
sum payable” but in -the context: it 
would mean only the “extra enhanced 
sum payable” and not the: whole of the 
enhanced amount. The expression “sum - 
payable” had to. be used in sub-sec. (4) . 
because that sub-section was also pro- 
viding for a .contingency where by the 
rectification order the amount of refund 
was reduced. In such a case the expres- 
sion “the sum payable” would obviously _ 
mean the difference between the amount 
refunded and the reduced amount which 
was liable to be refunded. The second 
reason is that even if it were to be held 
that in the case of enharicement the ex- 
pression “the sum payable” in sub-sec- 
tion (4) means the whole of the enhanced 
amount by ‘a rule of harmonious con- 
struction it has got to be held that in 
view of S. 3 (1) (a) of the Validation 
Act even in the case of a rectification a 


. notice of demand is to be served now í 


only in respect of the amount by which 
the Government dues are enhanced. 
(Para 15) 

"Anno; AIR Manual (8rd Edn.) Taxa- 
tion Laws (Continuation etc.) Act, S. 3, 
N.L. 

(D) Taxation Laws (Continuation and 
Validation of Recovery Proceedings) Act 
(11 of : 1964), S. 3 (1) (b) (ü), (iii) — Reduc- © 
tion in Govt. dues after commencement 


. of recovery proceedings — Fresh notice, 


if necessary. ILR (1968) 1 Cal 556, Re- 
versed. 


Where in the review petition filed by 
the assessee before the Tax Recovery 
Officer, the assessee himself had men- 
tioned that the demand 
stood reduced in appeal and the Officer, 


` though rejected the review petition, after 


making enquiries from the I. T. 0.‘ sub- 
stantially reduced the certificate ` debt 
against the assessee, the requirement of 
sub-clause (ii) must be deemed to have 


But in~- 


against him“ - 
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been fulfilled and nothing more in the 
. form of fresh notice had to be done by 
~» .the Taxing Authority. ILR (1968) 1 Cal 
` 556, Reversed. ` (Para 16) 
Moreover Cl. (e) of S. 3 (1) is also 
important and it clearly and expressly 
provides that no proceedings in relation 
to Government dues shall be invalid 
merely because no fresh notice of de~ 
mand was served upon the assessee after 
the dues were enhanced or reduced in 
appeal or proceeding. (Para 17) 
Anno: AIR Manual (8rd Edn.), Taxa- 
tion Laws (Continuation etc.), Act, Sec. .3, 
N. 1. 3 
Cases Referred : Chronological Paras 
1973 Tax LR 2303 : 95 ITR 339 (All) 18 
AIR 1964 SC 1473 : 52 ITR 538. 11, 12 


M. V.S. Desai, Sr. Advocate (M/s. S. P, 
Nayar. and Miss A. Subhashini, Advo- 
cates with him), for Appellant; Mr. S. T, 
Desai, Sr. Advocate (M/s. J. Rama- 
murthi and D. N. Gupta, Advocates with 
him), for Respondent and vice-versa. 


_ UNTWALIA, J.:— These two appeals 
one by the Union of India and the other 
by M/s. Jardine Henderson Ltd. are by 
certificate granted by the Calcutta High 
Court. Since the facts in both the cases 
are very much similar involving the in- 
terpretation of the various clauses of 
Section 3 (1) of the Taxation Laws (Con- 
tinuation and Validation of Recovery 
Proceedings) Act, 1964, hereinafter re- 
ferred to as the Validation Act, the two 
appeals have been heard together and 
are being disposed of by this judgment. 

2. There were two brothers named 
_.Basanta Kumar Daw, respondent No. 2 
in Civil Appeal No. 1575 of 1971 and 
Haridhan. Daw, respondent No. 2 in 
Civil Appeal No. 1965 of 1971, The facts 
of Civil Appeal No. 1575 of 1971 are 
these: For realization of arrears of in- 
come-tax dues the Certificate Officer of 
24 Parganas forwarded to the Collector 
_ a Certificate in accordance with S. 46(2) 
of the Indian Income-tax Act, 1922 spe~ 
cifying. the amount of arrears due from 
respondent No, 2. Thereupon a Certifi- 
cate Case was 
(Basanta Kumar Daw) under the Ben- 
gal Public Demarids Recovery Act, 1913, 
hereinafter called the Bengal Act, by the 
Certificate Officer acting as a Collector. 
Notice under S. 7 was served on ‘the 
Certificate-debtor on 31-10-1949. Basanta 
Kumar Daw entered appearance and fil- 
ed an objection under S. 9 of the: Ben- 
gal Act. This objection’ was rejected by 
the Certificate Officer by his Order dated 
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March 8, 1951. On- April 2, 1951 tha 
Certificate-debtor made an application 
for review of the said order dated 8-3- 
1951 stating therein, inter alia, that the 
appeal preferred by him before the In- 
come-tax Appellate Tribunal had been 
allowed in part and some payments also 
had been made since then; the Certifi- 
cate case, therefore, could not proceed 
for the recovery of the sum af Rupees 
36,874.10 annas, the original amount 
mentioned in the Certificate. The. Cer- 
tificate Officer declined to review his 
previous order and rejected the review 
petition. But he made certain enquiries 
from the Income-tax Officer whether 


. the amount of the Certificate had to be 


reduced. The Income-tax Officer in- 
formed him that the Tribunal had re- 
duced the demand on appeal on 13-9- 
1950 and after adjustment of the previ- 
ous payments made by the Certificate« 
debtor the revised demand stood at Ru- ` 
pees 19,001.38 annas only. Thereupon the 
Certificate Officer amended the Certifi- 
cate on the basis of the information re- 
ceived from the Income-tax Officer and 
reduced the demand. On July 13, 1956 
he directed the issue of sale notice under 
Rule 46 (2) framed under the Bengal 
Act in respect of the half share of 
Basanta Kumar Daw (the other half be- 
longing to his brother Haridhan Daw) in ` 
premises Nos. 201 to 205/1, Old China 
Bazar Street, Calcutta. : 


3. Now a few facts of the other ap- 
peal being Civil Appeal No. 1965 of 1971 
may be stated. The Income-tax Officer. 
sent a requisition to the Certificate Offi- 
cer of 24 Parganas for the recovery of 
a sum of Rs. 59,541.15. annas against 
Haridhan Daw, respondent No...2 in this 
appeal. A Certificate case was started. 
A notice under S. 7 of the Bergal Act 
was served on the Certificate-debtor on 
Jan. 30, 1951. He also filed a petition 
of objection under S. 9. But the Certi- 
ficate Officer by his order dated Janu- 
ary 13, 1954 rejected the objection filed 
by the Certificate-debtor under the Ben- 
gal Act. A review application was also 
rejected in this case on January 27, 
1954. On March 2, 1954, the Income-tax 
Officer informed the Certificate Officer 
that the original demand of Rs. 59,541.15 
annas had been enhanced to Rs. 59,6047 
annas under S. 35 of the Income-tax Act. 
and requested him to realize. the en- - 
hanced amount. The order under Sec- 
tion 35 was passed on March 2, 1953, 
The Certificate Officer thereupon inform= 
ed the Income-tax Officer that the Bens 
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gal Act did not provide for ‘enhancing 
the demand of the existing. Certificate 
and asked him to file a separate Certifi- 
cate for the additional amount. He, how- 
ever, continued the Certificate proceec- 
ings for the recovery. of the originel 
amount. 

4. M/s. Jardine Henderson Ltd., res- 
pondent in Civil Appeal No. 1575 cf 
1971 and appellant in Civil Appeal Ne. 
1965 of 1971 purchased the whole of the 
premises in question on September 20. 
1954 for a total sum of Res. 3,00,100,- 
purchasing one half of the undividec 
share from each of the two brothers, 


5. In both the cases the Company 


received a notice on August 6, 1956 fix- ' 


ing a date for settling the terms of the 
sale proclamations in respect of the res~ 
pective one half share of each of tke 
two  Certificate-debtors. Immediately 
thereafter the respondent-company mače 
an application in each of the two cases 
that it had purchased the property be- 
ing unaware of the pendency of ary 
Certificate case against any of its ver- 
dors for realization of income-tax dues 
and that the Company was the owner 
of the property and it was not liable tc 
be sold as that of the Certificate-debtoz. 
The Certificate Officer rejected the ot- 
jection holding that the purchase, hav- 
ing been made after service of notice 
under S. 7 of the Bengal Act on tke 
Certificate-debtor, was void as againsf 
any claim enforceable in execution cf 
the Certificate and hence the Company 
had no right to object ‘to the sale. The 
Company went up in appeal before the 
Commissioner aha: sueceeded in both the 
cases. Two revisions were filed before 
the Board of Revenue which were a- 
lowed. The respondent-company ther 
moved the High Court under Art, 227 cf 
‘the Constitution. The petition giving 
rise to Civil Appeal No. 1575 was. al- 
lowed and hence the Union of India hes 
come up in appeal. The other petitiox 
giving rise to Civil Appeal No. 1965 cí 
1971 was dismissed by the same Benc 


and the Company has, therefore, come .. 


up in appeal. 


6. The Validation Acf was not there 
when the orders were passed either by 
the Commissioner or the Board of Re 
. ‘venue, 
here the main controversy between the 
parties was the effect of the Validatioa 
Act on the two Certificate proceedings. 

7 Mr. V. S. Desai, appearing for the 
Union of India, in the first instance suk- 
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But in the High Court as als- 
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mitted that the ‘order reducing the 
amount of the Certificate in Civil Ap- 


peal No. 1575 was an order under S. f0..i-; 
of the Bengal Act. .Hence the noticef ~ 


served under S. 7 on the Certificate-deb- 
tor continued to have its effect in spite 
of the reduction of the amount and no 
fresh notice under S. 7 was necessary to 
be served. In agreement with the High} . 
Court we ‘have no difficulty in rejecting BE 
this argument. 

8. We may first read some of the re“. 
levant provisions of the Bengal Act. Sec- 
tion 7 reads as follows :— 

“When a certificate has-been filed in 
the office of a Certificate Officer under 
S. 4 or S. 6, he shall cause to be served 
upon the certificate-debtor, in the pre~- 
scribed manner, a notice in the prescrib~ 
ed form and a copy of the certificate.” 
The effect of service of notice of certifi- 
cate is provided in S. 8 which provides; 


“From and after the service of notice 
of any certificate under S. 7 upon a cer~ 
tificate-debtor— . 

(a) any private transfer or delivery of 
any of his immovable property situated 
in the district in which the certificate 
is filed, or of any interest in any such 
property, shall be void, against any claim. 
enforceable in execution of the certifi- 
cate,” . 


Under S. 9 the -Certificate-debtor may 
file a petition of objection denying his 
liability in whole or in part, Under Sec- 
tion 10 it is provided ;— 

“The Certificate-officer in whose of- 
fice the original certificate is filed shall 
hear the petition, take evidence (if ne- 
cessary), and determine whether the cer- , 
tificate-debtor is liable for the whole or 
any part of the amount for which the 
certificate was signed; and may set aside © 
modify or vary the certificate accord~ ` 
ingly:” 


9. On reading the provisions afore- 
said it is clear that if the Certificate is . 
modified or varied by the Certificate Of- 
ficer under S..10 while disposing of the 
petition of objection filed by the certi- 
ficate-debtor under S. 9, then the Certi- 
ficate case proceeds further without a 
fresh notice under S. 7. But in the in- 
stant case the amount was not reduced! 
on the objection of the Certificate-deb- 
tor but it was reduced on receipt of the 
information from the Income-tax Officer. 

10. In the Bengal Act itself there is. 
no express provision enabling a person 
other than the Certificate-debtor claim~ 
ing an interest in the property to be 
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sold to file any objection. He of course, 
“under S. 22 can take recourse to the 
‚said provision by filing an application to 
set aside the sale of immovable property 
` on deposit of the amounts provided 


therein. But the rules in Sch. IJ under | 


S. 38 have the effect as if enacted in 
' the body of the Act. In Sch. II is to be 
found Rule 39 which is very much like 


Rule 58 of Order 21 of the Code of Civil - 


Procedure, 1908. The Company prefer- 
‘red a claini objecting to the sale of pro- 
.. perty on the ground that it was not li- 
able. to sale as it had purchased the 
property from the two Certificate deb- 
tors.. It was, therefore, not quite ac- 
curate to say that the Company had no 
locus standi ‘to prefer the claim. It was 
open to it to show under R. 40 that at 
. ithe date of the service of notice under 
|S. 7 it had some interest in the pro- 
perty in dispute. If the notice served 
at the beginning of the two Certificate 
cases under S. 7 on the two Certificate- 
debtors was not a valid notice in the 
sense that in one case on the reduction 
of the amount of the Certificate it be- 
came necessary to give~a fresh notice 
and in the other without a fresh demand 
notice under the Income-tax Act for the 
enhanced amount, the Certificate ‘case 
could not proceed, then the Company 


had. validly purchased the property and . 


its purchase was not void. The property 
purchased by it could not then be sold 
for realization of the income-tax . dues 
against the two brothers. If, however, 
no fresh notice was necessary to be serv- 
ed in either of the two cases then it is 
plain that the Company’s purchase was 


- Void as against the claim enforceable in — 


execution of the Certificate. The ans- 
wer in both the cases has got to be 
given. with reference to the Validation 
Act and no other point of any consequ- 
ence was argued or could be pressed 
with any success in either of the two 
` appeals. 


11. In Income-tax Officer, Kolar Cir- 
ele v. Seghu Buchiah Setty, 52 ITR 538: 
(AIR 1964 SC 1473) best judgment as- 
sessments had been made for the as- 
sessment years 1953-54 and 1954-55. A 
. notice of demand for each of the two 
years was served upon the assessee un- 
der S. 29 of the Income-tax Act, 1922. 
The assessee preferred appeals. In the 
meantime for non-payment of tax he 
was treated as a defaulter and a Certi-« 
ficate was forwarded to the Collector 
under S. 46 (2). Thereafter the tax pay- 
able by the assessee was substantially. 


[Prs. 10-13] Union of India v. Jardine endeo ‘Ltd. 


A.LR. 


‘reduced in appeal. The Income-tax Of- 
ficer informed the assessee of the 
duced tax liability and called upon him 
to pay the reduced amount. No fresh 
notice of demand was issued under Sec- 
tion 29. Pending further appeals to the 
Appellate Tribunal the assessee wanted 
the Certificate proceedings to be stayed 
and on his request being rejected he 
moved the High Court under Art. 226 
of the Constitution. The High Court 


_ held that the department was not en~ 


titled to treat the respondent as a de= 
faulter in the absence of a fresh notice 
of demand and quashed the recovery 
proceedings. On appeal to this Court 
the maiority view expressed was that 
the amount of tax assessed being re- 
duced as a result of the orders of the 
Appellate Assistant Commissioner, _a 
fresh demand notice had to be served a 
on the respondent before he could be 
treated as a defaulter. The recovery 
proceedings initiated against him on the 
basis of the original demand notice were 
therefore rightly quashed by the High 
Court. 


12. The Statement of Objects and 
Reasons which led to the introduction ` 
and, passing of the Validation Act would 
show that ìt was to get over the diffi- 
culties in the collection of income-tax ` 
and other direct taxes created by the 
Supreme Court decision in Seghu- 
Buchiah Setty’s case (supra) that the vali- 
dation Act was passed with retrospective 
effect, The. interpretation of this Act 
falls for our consideration for the first 
time in this Court. 


13. This is “an Act” to provide for 
the continuation and validation of pro- 
ceedings in relation to Government dues 
and for matters connected therewith.” In 
the Schedule appended to the Act are 
enumerated various tax statutes includ- 
ing the Income-tax Act. “Taxing Autho- 
rity” has been defined in clause (d) of 
Sec. 2 and cl. (e) defines “Tax Recovery 
Officer” to mean an officer to whom a 
certificate for the recovery of arrears of 
Government dues. may be issued under 
this Act. Section 3 without the.proviso 
may be read as a whole; 


“Continuation and Validation of cer« 
tain proceedings :— (1) Where any notice 
of demand in respect of any Government 
dues is served upon an assessee by a Tax- 
ing Authority under any Scheduled Act, 
and any appeal or other proceeding is 
filed or taken in respect of such Govern= 
ment. dues, .then, — 


Te- : 
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(a) where such Government dues ae 
enhanced in such appeal or proceedirz, 
the Taxing Authority shall serve upin 
the assessee another notice of demacd 
only in respect of the amount by whizh- 
such Government dues are enhanced a-d 
any proceedings in relation to such Gow~ 
ernment dues -as are covered by fae 
notice or notices of demand served upon 
him before the disposal of such app=al 
or proceeding may, without the serve 
of any fresh notice of demand, be cori- 
nued from the stage at which such pro- 
ceedings stood immediately before such 
disposal; : 

(b) where such Government dues ae 
reduced in such appeal or proceeding — 

(i) it shall not be necessary for i3¢e 
Taxing Authority to serve upon the z3- 
sessee a fresh notice of demand; 

(ii) the Taxing Authority shall gira 
intimation of the fact of such reductizn 
to the assessee, and where a certificae 
has been issued to the Tax Recovery OJ- 
cer for the recovery of such amount, ako 
to that officer; 


(iii) any proceedings initiated on tae 
basis of the notice or notices of dema-d 
served upon the assessee before the Œs- 
posal of. such appeal or proceeding m=y 
be continued in relation to the amount 
so reduced from the stage at which su-h 
proceedings stood immediately peiora 
such disposal; . 


(c) no proceedings i in relation to such 
Government dues (including the imposi- 
tion of penalty or charging of ve raed 
shall be invalid by reason only that z 
fresh notice of demand was served nee 
the assessee after the disposal of su zh 
appeal or proceeding or that such Gcr- 
ernment dues have heen -enhanced ar 
reduced in such appeal or proceeding,” 
The Act was made retrospective by <n 
apy provision in S. 5. 


` Clause (a) deals with the case vf 
ie a aa of Government dues 
and -provides that the proceedings izi= 
tiated may be continued from the steze 
at which such proceedings stood imme- 
diately before the disposal of the appeal 
or proceedings in which the enhancemeat 
was made. Another notice of demand is. 
required to be served in respect of the 
amount by which the dues are enhance. 
On a plain reading of cl. (a) of Sec. 3 it is 
clear that the intention of the legislature 
is not to allow the nullification of tke 
proceedings which were initiated for ra=- 
covery of the original demand. On tke 
basis of another notice of demand for tha 

1979 S.C./62 VI G7. 


Henderson Ltd. [Prs. 13-15} S.C. 977 
enhanced amount, two courses are open 


to the department — (1) to initiate an- 


other proceeding for the recovery of the . 
amount by which the dues are enhanced . 
treating it as a separate demand or (2) 
to cancel the first proceedings and start a 
fresh one for the recovery of the entire. 
amount including the enhanced one. In 
the latter case the first proceedings start- 
ed for the recovery of the original amount 
will lose its force and the fresh proceed- 
ing will have to proceed de novo. But 
in the former the first .proceedings are’ 
not affected at all. In Civil Appeal 
No, 1965 of 1971 this is exactly the view 
taken by the High Court and'in our opin- 


-ion rightly. 


15. Mr. S. T. Desai appearing for the 
Company submitted that where the 
amount was enhanced in appeal or revi- 
sion there was no express provision in 
the Income-tax Act’ for service of a 
fresh or another notice of demand for 
the additional amount. But if the 
amount was enhanced under the power 
of rectification under Sec. 35 then sub- 
section (4) thereof requires: i 


“Where any such rectification has the 
effect of enhancing the assessment or re- 
ducing a refund the Income-tax Officer 
shall serve on the assessee a notice of 
demand in the prescribed form specify- 
ing the sum payable, and such notice of 
demand shall be deemed to be issued 
under Sec. 29, and the provisions of this 
Act shall ‘apply accordingly.” 


The effect of this sub-section, according 

to the counsel, has not been done away 
with by cl: (a) of Sec. 3 of the Validation 
Act. We reject this argument as being 
unsound and for two reasons. Firstly, 
on a correct interpretation of sub-sec. (4) 
of S. 35 it would be noticed that though 
the expression used is “the sum payable” 

but in the context it would mean only 
the “extra enhanced sum payable’ and 
not the whole of the enhanced amount. 


- The expression “sum payable” had to be 


used in sub-section (4) because that sub- 
section was also providing for a contin- 
gency where by the rectification order 
the amount of refund was reduced. In 
such a case the expression “the sum pay- 
able” would obviously mean the differ- 


ence between the amount refunded and .- 


the reduced amount which was liable te 
be refunded. The second reason is that 


even if it were to be held that in the case -` 


of enhancement the expression “the sum 
payable” in sub-section (4) means the 
whole of the enhanced amount by a rule 
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of harmonious. construction it has got to 
be held that in view of S. 3. (1) (a) of the 
Validation Act even in the case of a recti- 
fication a notice of demand is to be served 
mow only in respect of the amount by 
which the Government dues are’ en- 
hanced. 


16. Now coming to the case of reduc- 
tion dealt with in cl. (b) of sub-section (1) 
of S. 3 of the Validation Act it would be 
seen that sub-clause (i) clearly provides 
that it is not necessary for the Taxing 
Authority to serve upon the assessee a 
fresh notice of demand. The only. thing 
which he is required.to do is that he has 


to give intimation of the fact of such re= . 


duction to the assessee and to the Tax 
Recovery Officer. The purpose of giving 
intimation to the assessee is to. bring it 
to his pointed knowledge that the 
demand against him has been reduced, 
although by other methods also such as 
by service of a copy of the Appellate 
Order or the revisional order being 
served on him he may be made aware of 
that. The intimation to the Tax Re- 
covery Officer is essential as without that 
` intimation from the Taxing Authority he 
cannot reduce the amount of the Certifi- 
cate debt in the proceedings alréady 
commenced. The High Court has taken 
the view that the provision contained in 
sub-clause (ii) of cl. (b) of S. 3 (1) of the 
Validation Act is mandatory and in ab- 
sence of a formal intimation: to the as- 
sessee and to the Tax Recovery Officer as 
required by the said provision the pro- 
ceedings initially started could not be 
continued under:sub-clause (iii). In our 
opinion the view of the High Court is not 
sustainable in law. On the facts of this 
case the assessee himself in his review 
application had clearly mentioned - that 
the demand against him stood reduced 
in appeal. He also claimed that he had 
made certain payments. Although the 
Tax Recovery Officer rejected his review 
petition, as, probably, he had no power 
of review, he took the precautionary 
measure of making inquiry from the Tax- 
ing Authority. Thereupon the Taxing 
Authority gave him the information and 
the amount. of the certificate debt was 
substantially. reduced. We, , therefore, 
hold that on the facts of this case the re- 
quirement of sub-clause (ii) stood ful- 
filled and nothing further had to be done 
in the matter by the Taxing Authority. 
That being so the proceedings initiated 
on the basis: ‘of the notice of demand 


served upon the assessee before the re- 
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duction of the amount in appeal could be 
continued in relation to the amount so 
reduced from the stage at which such 
proceedings stood immediately before 
-such disposal as provided for in sub=- 
clause (iii), 


17. Clause (c) of S. 3 (1) of the Vali- 
dation Act is also important and it clearly 
and. expressly provides that no proceed- 
ings in relation to Government dues shall 
be invalid merely because no fresh noticé 
of demand was served upon the assessee 
after the dues were enhanced or reduced 
in any appeal or proceeding. It is, there- 
fore, plain that in neither of the two 
cases did the certificate proceeding be~ 
come invalid, in one case by reduction of 
the demand and in the other by an en~ 
hancement. In both the cases -notices 
under S. 7 of the Bengal Act had been 
served upon the certificate debtors þe- 
fore the property in question was trans- 
ferred by them to the Company. The 
transfer was, therefore, void against the 
certificate claims in both the cases under 
S. 8 (a) of the Bengal Act. 


18. Mr, S. T. Desaj called our atten~ 
tion to the decision. of the Allahabad 
High Court in Ram Swarup Gupta v. 
Behari Lal Baldeo Prasad, 95 ITR 339: 
(1973 Tax LR 2303). That case is, how- 
ever, clearly distinguishable as in that case 
the property was sold in certificate pro- 
ceedings started for the realization of the 
original amount even after the amount. 
had been reduced in appeal. It is obvi- 
ous that that sale was illegal and. invalid — 
as rightly held by the High Court be- 
cause after reduction the demand had to 
be reduced on intimation by the Taxing 
Authority and the property could not be 
sold: for the original amount. 


19. For the reasons stated above, Civil 
Appeal No. 1575 of 1971 is allowed with 
costs payable by the respondent-com- 
pany, the judgment and order of the 
High Court are set aside and it is direct- 
ed that the certificate case shall proceed 
to disposal in accordance with law as 
expeditiously as possible. Civil Appeal: 
No. 1965 of 1971 is dismissed but we make 
no order as to costs in this appeal. 


‘Order accordingly. 
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D, A. DESAI AND A. P. SEN, JJ. 
State of Madhya Pradesh and another, 


Petitioners v, Laxmishankar Mishra, Res 


pondent, 
AND 
State of Madhya Pradesh and another, 
Petitioners v. Sheo Narayan Yadav, Res- 
pondent. 


Special Leave Petns, (Civil) Nos. 4062- 


4066 and 4069 of 1978, D/- 29-3-1979. 


M. P. Local Authorities School Teach- 
ers (Absorption in Government Service) 
Rules (1964), R. 3(b) — Absorption in 
Govt. service as Head Masters — Com- 
putation of period of 7 years prescribed 
by R. 3(b) therefor — Mode. 


While computing the period of 7 years 
for the purpose of Rule 3 (b) what is de« 
terminative is performing duties and dis- 
charging functions of the post of Head 
Master/Principal irrespective of the capas 
city in which the post was held. There« 


fore the period during which the teachers . 


worked as, incharge Head Masters/Prin~ 
cipals ought to be taken into account by 
the State Government for computing the 
period of 7 years for absorbing them as 
Head Masters/Principals. 


On a pure grammatical construction of 
the expression “should have worked on 
the post for a minimum period of 7 
years in the same institution” it would 
indisputably appear that the person 
claiming to be absorbed must have work~ 
ed on the post of Head Master/Principal 
of a High/Higher Secondary School for 
a minimum. period of 7. years, Emphasis 
is on the experience gained by working 
on the post of Head Master/Principal. A 


person incharge of the post also works ` 


and discharges the duties and functions 
of the post ‘of which he has taken 
charge. Even an` officiating incumbent 
of the post does discharge the functions 
and duties of the post, . (Para 9) 


Cases Referred: Chronological Parag 


AIR 1977 SC 2051 : (1977) 3 SCR 77514 
1977 Lab IC 1367 12 


9, 
(1976) Misc. Petn. No. 368- of 1973, Dja 


14-4-1976 (Madh Pra), Satyendra Pras 
sanna Singh Yadav v, Stata of sir 
Pra, 


*(M. P., Nos. 390, 391, 363, 395 and 397 
of 1975 and M. P. No. 580 of 1975, D/- 
1f-1-1978 and 5-1-1978 respectively). 


DW/DW/B924/79/SNV; 





State of M. P. v, Laxmishankar: - 


(Para T4) 


{Prs. .1-5} S.C. 979 


AIR 1973 Madh Pra 104 (FB) + 43 

1971 Lab IC 896 : 1971 MPLJ 609 13 

AIR 1967 SC 884 : (1967) 1 SCR 679 12 

AIR 1964 Madh Pra 114: ILR Ga 
Madh Pra 242 


Mr. S. K. Gambhir, Advocate, for oe 
titioners in all the SLPs, 


ORDER :— Mr. Gambhir, learned 
counsel for the petitioners informed us 
that a number of petitions’ are pending 
in the High Court of Madhya‘ Pradesh in 
which the question raised in the present 
group of petitions is involved and as we 
are not inclined to grant leave, we would 
rather indicate our reasons by a speak- 
ing order, 


2 At the commencement of the Bri- 
tish Raj both in the Raj ruled area of 
India and the princely States institutions 
of higher ‘education were set ‘up and 
manned under Government aegis. As 
the demand for institutions of higher 
education increased with the prolifera- 
tion of State activity and need of white 
collar employees, these institutions 
speedily multiplied’ and they were gene- 
rally set up and manned by educational 
societies or local authorities, 


3. The turmoil since independence 
and especially in the last.one and a half 
decade in the world of academicians led 
to the reversal of the policy of Govern~ 
ment directly setting up educational in- 
stitutions and in fact whatever they had 
set up, being slowly handed. over to 
educational societies: and/or local autho- 
rities, and it has turned a full circle. 
The grievance of the teachers in such 
schools manifested in the demand. for 
taking over of such institutions by _ the 
State and all over the country the tran- 
sition has begun, 


‘4 In Madhya Pradesh the State re- 
gulated the functioning and standards of 
academic instruction in Higher. Secon- 
dary Schools under Madhya Pradesh 
Madhyamik Shiksha Adhiniyam, 1965, 
This supervisory role of the State hard- 
ly improved the situation with the re- 
sult that tensions increased and the de- 
mand became louder that these institu- 
tions should be taken over by the Gov- 
ernment for its direct management and 
the teachers should be accorded the stas 
tus of Government servants, 


5. The ‘State Government responded 
to this demand by enacting the Madhya 
Pradesh Local Authorities School Teach- 
ers (Absorption in Government Service) 
Act, 1963 (‘the Act’ for short), The Act 
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provided for absorbing teachers serve 
ing in Middle Schools and Primary 
Schools, managed by local authorities in 
Government service. 


' 6 The relevant rule for absorption is 
Rule 3 of the Rules enacted under the 
Act. In these petitions we are concern= 
ed with R. 3 (b) which reads as under. 
“3 (b). For absorption on the post of 
Head Master/Principal of a High/Higher 
Secondary School, the person concerned 
should possess the post graduate degrea 
and should have worked on the post 
for a minimum period of 7 years in the 
same institution and should have 10 
years, teaching experience in any recog~ 
nised institution of Madhya Pradesh.” 


7. While implementing the aforemene. 


tioned rule there arose a cleavage on 
the interpretation of the rule,.the cons 
cerned teacher contending that what is 
relevant is that working on the post for 
a minimum period of 7 years would for 
the purpcse of computation of 7 years 
include service even as incharge Head 
Master/Principal or officiating service in 
the post whereas the State. contended 
that the teacher claiming to be absorb 
ed as Head Master/Principal should have 
worked as a confirmed, Head Master/ 
Principal in a substantive post for the 
full period of 7 years. The State in ac« 
cordance with its interpretation declined 
absorption to a number of Head Mas- 
ters/Principals which led to the filing of 
a number of writ petitions in the Madhya 
Pradesh High Court. 

8. It eppears that this question was 
first examined by the Madhya Pradesh 
High Court in Satyendra Prasanna Singh 
Yadav v. State of Madh. Pra., Misc. Pe~ 
tition No. 368 of 1973, D/- 14-4-1976, in 
which the High Court took the view 
that the period during which a Head 
Master/Principal worked as incharge 
Principal ought to be taken into account 
for computing the period of 7 years. Fol- 
lowing this decision the present group 
of petitions were allowed by a Division 
Bench of the Madhya Pradesh High 
Court and an application for leave to ap- 
‘peal to this Court under Art. 133 of the 
Constitution was rejected. Hence the 
State of Madhya Pradesh has filed this 
group- of petitions for special leave to 
. appeal. It may be mentioned that ‘the 
earlier decision which the High Court 
seeks to follow appears to have been 
accepted by the State of Madhya Prax 
desh. 

9. Mr. Gambhir, learned counsel for 
the petitioner urged that the expression 
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“should have worked on the post for a 
minimum period of 7 years in the same 
institution” would, in the context of the 
rule and the consequences flowing from 
it, mean only a substantive post on 
which the Head Master/Principal was 
confirmed and the confirmed holder of 
the substantive post for a périod- of 7 
years would be entitled to absorption as 
envisaged by Rule 3(b). On a pure 
grammatical construction of the expres- 
sion it’ would indisputably appear that 


‘the person claiming to be absorbed’ 


must have worked on the post of Head 
Master/Principal of a High/Higher Se- 
condary School for a minimum period of 
7 years, “Emphasis is on the experience 
gained by working on the post of Head 
Master/Principal. A person incharge of 
the post also works and discharges the 
duties and functions of the vost of 
which he has taken charge. Even an of- 
ficiating incumbent of the post does dis- 
charge the functions and duties of the 
post. While examining the relative posi~ 
tions of confirmed Deputy Engineers and 
Officiating Deputy Engineers in S. B. 
Patwardhan v, State of Maharashtra, 
(1977) 3 SCR 775 : (AIR 1977 SC 2051) 
this Court observed that the officiating 
Deputy Engineers discharge identical 
functions, bear similar responsibilities 
and acquire an equal amount of experi- 
ence in the respective assignments. 
Viewed from this angle, the confirmed 
holder of a substantive post would he 
discharging the functions attached to the 
post and when someone is placed in that 
very post in an officiating -capacity 
or directed to hold charge of the 
post, he would. be required to per= 
form the duties and discharge the 
functions of the post rendering identical 
service.. If the rule expressly did not 
make any differentiation between the 
person working as a confirmed holder of 
substantive post and an incharge or of- 
ficiating holder of the post, is there any- 
thing in the expression itself which by 
necessary implication excludes service in 
any other capacity except as a confirmed 
Head Master/Principal in a substantive | 
post? A confirmed holder of a substantive 


‘post may look tautologous because one 


can only be confirmed in the substantive 


è 


10. Now, every High School or 
Higher Secondary School must of neces- 
sity have the post of Head Master/Prin- 
cipal and it was nowhere suggested that 
there would not be a post of Head Mas- 
ter/Principal, If. that would . mean 
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that there was always a substantive post 
of Head Master/Principal it may. be 
that the confirmed holder of. the - post 
may be away and not in a position to 
discharge the duties and someone may 
be appointed in an officiating capacity 
or may be directed to hold charge but 
nonetheless such holder of the. post will 
have to perform duties and discharge 
functions attached to the post. 


11. Further, the emphasis in the ex- 
pression is on working on the post 
meaning thereby performing the duties 
and discharging the functions assigned to 
the post and not the capacity in which 
the post is held. Confirmation in a 
post being one of the glorious uncer- 
tainties of service as- observed by ` this 
Court in ’S. B. Patwardhan’s case (AIR 
1977 SC 2051) it is rational to. believe 
that the framers of the rule did not 
want to attach any importance to the 
capacity in which the post is held but 
the emphasis was on working on the 
post meaning thereby discharging the 
duties and performing the functions as- 
signed to the post. 


12. Our attention was drawn to 
State of Assam v. Kanak Chandra Dutta 
(1967) 1 SCR 679: (AIR 1967 SC 88¢). 
We fail to see how this decision can as- 
sist in deciding the question one way or 
the other. The question that came for 
consideration of this Court was: whe- 
ther the holder of a post designated as 
Moujadar in the Assam valley was hold- 
ing a civil post in the context of Art. 311 
of the Constitution? After examining 
the duties and functions attached to the 
post of Moujadar, this Court held that 
a post can exist apart from the holder 
of the. post and that Moujadar is the hal- 
der of a civil post under the State and 
that it makes no difference that he is 
remunerated by way of a commission on 
the collection of Govt. dues and does not 
draw a salary. In fact, if at all this 
decision helps, it would fortify the 
view which we are taking that the. past 
is independent of the holder thereof and 
the requirement of the rule is that 
the person claiming to be absorbed 
must have worked in the post of Head 
Master/Principal. 


13. Perhaps there would have been 
some merit in the submission on behelf 
of the petitioner if in Rule'3 (b) of the 
words used were “who held the post”. 
but the language in Rule 3.(b) is so 
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materially. different and it speaks. that a 
person should have worked on the post. 
The State was apparently wrong in in- 
troducing the element of rank for the 
purpose of Rule 3(b). The controversy 
that surfaced in Ramratan v. State of 
Madh. Pra, ILR (1964) Madh Pra 242 : 
(AIR 1964 Madh Pra 114) and the sub- 
sequent decision in State of Madh: Pra. 
v. Gokul Prasad, 1971 MPLJ 609: (1971 
Lab IC 896) which led to a reference to 
a Full Bench in Girja Shankar v. S.D.O. 
Harda, AIR 1973 Madh Pra 104, on 
account of the use of the expressions 
such as “person appointed to be in- 


_ charge of the current duties of the of- 


fice” which indicated that such person 
did not hold the rank and, therefore, 
could not discharge statutory functions 
assigned to the post should not detain 
us. The language here indicates em- 
phasis on work being done while .on the 
post irrespective of the capacity. The 
absorption of a person as Principal un- 
der Rule 3 (b) does not depend on rank 
but on the nature of functions and du- 
ties that. an incumbent discharges for a 
particular number of years, ie. the du- 
ties of a Pringipal for a period of 7 
years. j 


14. It thus clearly transpires that 
while computing the period of 7 years 
for the purpose of Rule 3(b) what is 
determinative is performing duties and 
discharging functions of the post of 
Head Master/Principal irrespective of 
the capacity in which the post was held.. 
The High Court was, therefore, right in 
holding that the period during which 
the petitioners (respondents in these pe- 
titions) worked as in-charge Head Mas- 
ters/Principals ought to be taken into 
account by the State Government for 
computing the period of 7 years. 


15. These petitions 


are accordingly 
dismissed, . 


~ Petitions dismissed. . 


982 S.C. [Prs. 1-2] W. T. Commr., Mysore v. Vijayaba (Untwalia J.) 


AIR 1979 SUPREME COURT 982 . 
(From: Mysore)* 


N. L. UNTWALIA -AND 
R. S. PATHAK, JJ. 


The Commissioner of Wealth Tax, 
Mysore, Appellant v. Vijayaba, Dowger 
Maharani Saheb, Bhavnagar and others, 
Respondents. 


Civil Appeals Nos. 2170-2172 of 1972, 
D/- 9-3-1979. 


Contract Act (9 of 1872), Ss. 25, 31 and 
32 —- Agreement by assessee undertaking 
to pay to her younger son in the event of 
failure by elder son to pay — Effect — 
Valid family arrangement creating liabi- 
lity of mother — Liability was debt de- 
ductible under the Wealth Tax Act. 
(Wealth Tax. Act (27 of 1957), S. 2 (m)) 
— (Hindu Law — Family arrangement.) 


Certain disputes and differences arose 
between two sons after the death of 
their father in respect of assets left by 
the father. The younger brother was 
contemplating legal proceedings against 
his elder brother. Their mother inter- 
vened, The idea of litigation, thereupon, 
was dropped because the mother-asses- 
` see gave a letter to the younger son 
agreering to purchase peace-for the family 
and to pay to him the amount which fell 
short of the specified amount if her elder 
son did not pay any portion thereof. 


Held, that the letter had the effect of 
bringing about the family’ arrangement 
between the parties. The consideration 
was a good consideration and the. letter 


brought about an enforceable agreement. 


between the parties. Section 25 of the 
Contract Act did not hit such an agree- 
ment. Even assuming that the letter 
was a contingent contract within the 
meaning of S. 31 of the Contract Act, 
` under S. 32 of the Contract Act such a 
contract became enforceable by law on 
the failure by the elder son to pay the 
- -part of the specified sum. Thus the liabi- 
lity of the mother was created by the 
family arrangement and she became 
liable to pay the remaining amount as a 
debt and consequently it was deductible 
under the Wealth Tax Act from the value 
of total assets as the same was a subsist- 
ing debt on the relevant valuation dates, 


*(T. R. C. Nos. 3, 4 and 5 of 1967, D/~ 
22-7-1971 (Mys).) 


DW/DW/B894/79/CWM 


ALR. 


T. R. C. Nos. 3, 4 and 5 of 1967, D/- 22-7- 
1971 (Mys), Affirmed. (Paras 4, 6, 7) 

Anno: AIR Manual, 3rd Edn., Con- 
tract Act, S. 25, N. 2 S. 31, N. I; 5. 32, 
N. 1; Wealth Tax Act, S. 2 (m), N. 2. 


Cases Referred: Chronological] Paras 
AIR 1975 SC 756: 93 ITR 603 : 1975 

Tax LR 149 7 
AIR 1967 SC 595 : 63 ITR 476 T 
AIR 1966 SC 1370 : 59 ITR 767 7 


Mr. B. B. Ahuja, Advocate and Miss A 
Subhashini, Advocate, for Appellant; 
Mr. S. T. Desai, Sr. Advocate (M/s. I. N. 
Shroff and Mr. H. S. Parihar, Advocates 
with him), for Respondents. 


UNTWALIA, J.:— These are thread 
appeals by special leave filed by the Com- 
missioner of Wealth Tax, Mysore from 
the judgment of the Mysore (now: Karna- 
taka) High Court. The: assessee is the 
Dowager Maharani of Gondal. Her hus- 
band, His Highness Bhojjrajji Maharaja 
Saheb of Gondal, died intestate on 31-7- 
1952 leaving considerable moveable and 
immoveable properties. Certain disputes 
and differences arose after his death be 
tween his two sons namely, Maharaja 
Vikramsinghji and his younger brother 
Shivaraj Singhji in respect of the assets 
left by the late Maharaja Saheb. The 
younger brother was contemplating legal 
proceedings against his elder brother. 
Their mother intervened. The idea of 
litigation, thereupon, was dropped be-.. 
cause the assessee gave a letter dated 
14-5-1953 to Shivraj Singhji stating 
therein: 

“Your father had expressed’ in the pre~ 
sence of many people that he will give 
you rupees fifty lakhs. To keep up his 
words and promise and also that I should 
get peace of mind I am writing to you 
that if your brother Vikramsinghji Maha- 
raja of Gondal does not give you the full 
amount, then you must get the balance 
of amount from me. That is my sincere 
desire. I will also press Vikram that he 
should give you the amount of Rupees 
fifty lakhs.” 

2. Vikramsinghji paid aay Rupees 
20,00,000/- to Shivaraj Singhji. The lat- 
ter, therefore, claimed the .:.balance 
amount of Rs. 30,00,000/- from the as- 
sessee on the basis of her letter dated 
14-5-1953. On or about .12-9-1959, pur- 
suant to her commitment made in the 
letter aforesaid, the assessee transferred 
War Stock valued at Rs. 11,00,000/- to 
Shivraj Singhji and also agreed to hand 
over certain ornaments in full settlement 
of his claim, The ornaments were hows 
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ever not given. That led to disputes be- 
tween the mother and the son but ever.- 
tually they were also settled on 22-2-€2 
which settlement was 
document setting out all the relevant 
facts of the history of the dispute. By 
virtue of this settlement a’surm of Rupees 
10,00,000/~ was paid by the assessee to 
Shivaraj Singhji. 


3. The assessee’s wealth was assessed 


to wealth-tax under the Wealth-tax Aci, . 


1957 for the three assessment years in 
question viz., 1960-61, 1961-62 and 196%- 
63. The corresponding valuation dates 
of the said assessment years are 31-15~ 
1959, 31-12-1960 and 31-12-1961. it 
would be noticed that the assessee, under 
the arrangement arrived at between tke 
parties became liable to pay the balance 
of the amount of Rs. 30,00,000/- to Shiv- 
raj Singhji as Vikramsinghii, out of tre 
sum of Rs. 50,00,000/- mentioned in tre 
letter dated 14-5-1953, paid only Rupees 
20,00,000/-. The assessee succeeded in 
wiping off her liability to the extent of 
Rs. 11,00,000/- on 12-9-1959 by transfer 
of War Stock. The balance of the liabi- 
lity i.e, Rs, 19,00,000/- remained due ard 
continued to be due on all the three 
valuation dates: aforesaid. It could te 
wiped .off by a further settlement only 
in February, 1962. In respect of the 
three assessment years,in question, hov~ 
ever, a question arose as to whether 
while assessing the net wealth of the az- 
sessee within the meaning of cl. (m) of 
Sec, 2 of the Wealth-tax Act the said sum 
of Rs. 19,00,000/ was to be deductel. 
The Wealth-tax Tribunal held in favour 
of the assessee. 
Revenue for all the three years a commcn 
question of law was referred to the High 
Court for its opinion. The questions be- 
ing in identical terms it would suffice to 
quote the question with respect to tke 
om year 1960-61. It reads as fol- 
Lows 3 3 


“Whether on the facts and circum« 

stances of the case, the sum of Rs. 19 
lakhs could constitute a debt owed by tre 
assessee and deductible under the Wealth 
Tax Act from the value of the total az= 
sets as on 31-12-1959 2?” 
The High Court has answered the quese 
tion in the affirmative, in favour of tke 
assessee and against the department, 
Hence this appeal, 


4. Mr. Ahuja appearing in support of 
fhe appeal contended that by the letter 
dated 14-5-1953 no debt was created ss 
the undertaking given by the assessee +o 
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evidenced by a. 


At the instance of tke. 
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her son agreeing to pay the deficit in res- 
pect of Rs, 50,00,000/- on his elder broth- 
er's failure to pay any- portion of the 
sum was an agreement without consi- 
deration and hence under S. 25 of the 
Contract Act it was void and was not 
saved by any of the exceptions mention- 
ed therein. He, therefore, contended 
that it was not an enforceable liability on 
any of the valuation dates and could not 
be deducted from the valuation of the 
assessee’s wealth. In our opinion the 
argument is not sound. Taking the tota- 
lity of the facts as found by the Tribunal 
and mentioned in the impugned judg- 
ment of the High Court it was a case of 
family settlement or family arrangement 
which is binding-on the parties concern- 
ed. The assessee agreed to purchase 
peace for the family, and to pay to her son 
the amount which fell short of Rupees 
50,00,000/~ if her elder son did not pay 
any portion thereof. It is well establish- 
ed that such a consideration is a good 
consideration which brings about an en- 
forceable agreement between the parties. 
Section 25 of the Contract Act does: not 
hit this, 

5. It may be further pointed out that 
even if it be held that the letter dated. 
14-5-1953 had not the effect of bringing 
about the family arrangement and any 
binding agreement between the parties, 
their subsequent conduct up to 12-9-1959 
brought about a concluded family ar- 
rangement, Vikramsinghji paid Rupees 
20,00,000/-. Out of the balance of > 
Rs; .30,00,000/- the assessee discharged 
her liabilities to the extent of Rupees 
11,00,000/- -and reiterated her obligation 
to pay the balance of Rs.‘ 19,00,000/- in 
the shape of ornaments. That was not 
honoured. Shivraj Singhji had a right 
to enforce the family arrangement 
against his mother, as arrived at partly ` 
in writing and partly orally as evidenced 
by the conduct of the parties. The as- 
sessee would have been bound to pay 
Rs. 19,00,000/- if a suit had been filed 
against her by Shivraj Singhji as he had 
refrained from going to the law court 
against his brother on her bringing about 
the family arrangement. 

6. Mr, Ahuja then' submitted that at 
best the undertaking given by the asses- 
see in her letter dated 14-5-1953 was a 
contingent contract within the meaning 
of S. 31 of the Contract Act. Even so, 
under Sec. 32 such a contract becomes 
enforceable by law when the future 
event contemplated in the contingent 
contract has happened. : In this case the 
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contingency was the liability of the 
mother to pay a certain sum of money 
on the failure by her elder son to pay 
Rs. 50,00,000/- or any part thereof. This 
did happen sometime between 14-5-1953 
and 12-9-1959. In that view of the mat- 
ter, if not earlier, the liability of the 
mother becamé enforceable by law on 
the latter date. i 


7. Learned counsel for the appellant 
cited three decisions of this Court to sup- 
port his argument viz, Kesoram Indus- 
tries and Cotton Mills Ltd. v. Commr. of 
Wealth-Tax (Central), Calcutta, 59 ITR 
767: (AIR 1966 SC. 1870); Standard 
Mills Co. Ltd. v. Commr. of Wealth-Tax, 
Bombay, 63 ITR 470 : (AIR 1967 SC 595) 
_and Bombay Dyeing and Mfg. Co. Ltd. v. 
Commr. of Wealth-Tax, Bombay ~City I, 
93 ITR 603 : (AIR 1975 SC 756). None 
of them is quite apposite on the point at 
issue before us. In the case of Kesoram 
Industries, it was held that “debt owed” 
within the meaning of Sec. 2 (m) of the 
Wealth-tax Act, 1957 could be defined as 
the liability to pay in praesenti or in 
futuro an ascertainable sum .of money. 
It was held that a liability to pay income- 
tax was a present liability though the 
tax became payable after it was quanti- 
fied in accordance with ascertainable 
Subba Rao, J., as he then was, 
delivering the majority opinion said at 
p. 780 (of ITR) : (at p. 1377 of AIR): 


“The said decisions. also accept the 
- legal position that a liability depending 
upon a contingency is not a debt in prae- 
- senti or in futuro till the contingency 
happened. But if there is a debt the fact 
that the amount is to be ascertained does 
not make it any the less a debt if the 


liability is certain and what remains is- 


only the quantification of the amount. 
In short, a debt owed within the meaning 
of Sec. 2 (m) of the Wealth-tax Act can 
be defined as a liability to pay in prae- 
senti or in futuro an ascertainable sum 
of money.” 


The other two decisions of this Court 
were concerned with the question as to 
whether the liability of the assessee to 
pay gratuity to its employees on deter- 
mination of employment was a mere con- 
tingent liability which arose only when 
the employment of the employee was 
determined by death, incapacity, retire- 
ment or resignation and whether it could 
be deducted as a debt in computing the 
net wealth of the assessee. The answer 
given was against the assessee. In the 
present case we have held that the liabi- 
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lity of the assessee was created by the 
family arrangement arrived at between 
the parties and even if it was. a contin- 
gent liability the contingency did hap- 
pen and the assessee became liable to pay 
the amount as a debt before 12-9-1959, 
which is anterior to the relevant valua- 
tion dates. The sum’,of Rs. 19,00,000/- 


. was a subsisting debt on the said valua- 


tion dates. 

8. For the reasons stated above, we 
hold that there is no merit in these ap- 
peals. They are accordingly dismissed 
with costs, 

. Appeals dismissed, 
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Limitation Act (36 of 1963), S. 29 (2) —~ 
Portuguese Civil Code dealing with the 
subject of limitation is local law within 
S. 29 (2) — (Constitution of India, Arti- 
ele 254 (1)). 


Assuming that the Portuguese Civil 
Code which was continued by Parlia« 
ment to be in force in the Union Terri« 
tory of Goa, Daman and Diu was a law 
made by the Legislature of a State, with~ 
out doubt the provisions of the Civil 
Coda, unless they were saved by S. 29 (2) 
of the Limitation Act, were repugnant to 
the provisions of the Limitation Act, 
1963. If, however, the provisions of the 
Portuguese Civil Code were saved by 
Sec. 29 (2) then there could be no ques- 
tion of any repugnancy. There is only 
one general law of Limitation for the en~ 
tire country and it is the Limitation Act, 
1963. All other laws prescribing periods 
of limitation are either special or local 
laws. They are special laws if they pre~ 
scribe periods of limitation for specified 
cases. They are local laws if their ap- 
plicability is confined to specified areas, 
If Section 32 and Sec. 29 (2) of the Limi- 
tation Act, 1963 are read together, it be- 
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comes clear that the only law of Limita- 
‘tion that is repealed is the Limitation Act, 
1908, and all other laws dealing with 
limitation, special or local, are saved and 
are to be read into the Limitation Act, 
1963. The body of provisions in the 
Portuguese Civil Code dealing with the 
subject of Limitation of suits etc. and in 
force in the Union Territory of Goa, 


Daman and Diu only is “local law” with- ` 


in the meaning of S. 29 (2) of the Limi- 
tation Act, 1963. These provisions have 
to be read into the Limitation Act, 1963, 
as if the Schedule to the Limitation Act 
is amended mutatis mutandis, No ques- 
tion of repugnancy arises. The provi« 
sions of the Potuguese Civil Code relat- 
ing to limitation continue to be in force 
in the Union Territory of Goa, Daman 
and Diu. (Paras T1, 13, 14) 


Anno: AIR Comm. Lim. Act (Sth Edi- 

tion), S. 29, N. 5, Const. of India (2nd 
Edn.), Art. 254, Notes 15, 17. 
Cases Referred : Chronological Paras 
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AIR 1964. SC 260: (1964) 4 SCR 982: 

1964 (1) Cri LJ 152: 1964 All LJ 49 


12 

AIR 1963 SC 1561 : (1964) 2 SCR 87 
11 

1959 Supp (2) SCR 8 


it 
AIR 1953 Bom 35: ILR (1952) Bom ca 


AIR 1959 SC 648 : 


AIR 1951 Pat 462: ILR 30 Pat 126 rr 
(1893) 2 QB 454:69 LT 580, Queen v. 
London County Council : 12 


Mr. V. M. Tarkunde, Sr. Advocate 
(Mr. Naunit Lal and Dr. Bernardo Das 
Rais, Advocates with him), (in C. A. No. 
1818 of 1969) and Mr. Naunit Lal, Ad« 
vocate and Dr. Bernardo Das Rais, Ad« 
vocate (in C. A. No. 2038 of 1969), for 
Appellants; Mr. Eduardo Falliro, Adv., 
M/s. O. C. Mathur, D. N. Misra, Advo-~ 
cates of M/s. J. B. D. and Co. Advocates 
(in C. A. No. 1818 of 1969) and Mr. S. V. 
Tambwekar,: Advocate (in C, A, No, 2038 
of 1969), for Respondents, 


CHINNAPPA REDDY, J.: If is now 
a matter of history that the erstwhile 
Portuguese Colonial Possessions of Goa, 
Daman and Diu became part of the Ter« 
ritory of India from 20th December, 
1961. The territories of Goa, Daman 
and Diu were incorporated as a Union 
Territory by the Constitution (Twelfth 
Amendment) Act, 1962, with effect from 
20th December,- 1961. The Goa, Daman 
and Diu (Administration) Act, 1962, ree 
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pealing and re-enacting the provisions of 
the Goa, Daman and Diu Administration 
Ordinance 1962, was enacted by Parlia- 

ment to provide for the administration of 
the Union Territory of Goa, Daman and. 
Diu for matters connected therewith. 

S. 5 (1) of the Act declared that ali laws 
in force immediately before the appoint- 
ed day (20th Dec, 1961) in Goa, Da- 
“man and Diu or any part thereof shall 
continue to be in force therein until am-- 
ended or repealed by a competent Legis- 
lature or other competent authority. Sec 
tion 5 (2) enabled the Central Govern- 
ment, within two years from the ap- 
pointed day, to make such adaptations 
and modifications, whether by way of 
repeal or amendment, as may be neces- 

sary or expedient for the purpose of 
facilitating application of any such law 
in relation to the administration of Goa, 

Daman and Diu as a Union Territory 
and for the purpose of bringing the pro- 
visions of any such law into accord with 
the provisions of the Constitution. Sec. 6. - 
of the Act empowered the Central Gov- 
ernment, by notification in the official 
Gazette, to extend with such restrictions - 
or modifications, as it thinks fit, to Goa, 
Daman and Diu, any enactment which 
is in force in a State at the date of the 
notification, . 


2. Before Goa, Daman and Diu be- 
came part of India, certain laws such as 
the Portuguese Civil Code, the Portu- 
guese Civil Procedure Code etc. were in 
force in those Territories. Apart from 
dealing with multiple other matters, the 

- Portuguese Civil Code contained, vari- ` 
ous provisions dealing with limitation 
for suits, applications and appeals. It is 
undisputed that the provisions of the 
-Portuguese Civil Code relating to Limi- 
tation were never repealed either by ex- 
press Legislative enactment or by any 
order made by the Central Government 
in exercise of the powers conferred upon 
it under S. 5 (2) of the Goa, Daman and 
Diu (Administration) Act, 1962. It is 
also not in dispute that the Central .Gov- 
ernment did not issue any notification 
under S. 6 of the Goa, Daman and Diu 
(Administration) Act extending the 
Indian Limitation Act, 1908, to Goa, 
Daman and Diu with or without modifi-~ 
cation, 


3. The Constitution (Twelfth Amend- 
ment) Act suitably amended Art. 240 of 
the Constitution to enable the President 
to make Regulations for the peace, pro- 
gress. and good Government of the Union 
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Territory of Goa, Daman and Diu until 
a body was created’ by ‘Parliamentary 
Enactmént to function as a Legislature 
for. the Union. Territory. Pursuant to the 
powers conferred by Art. 240 of the 
Constitution, the President’. promulgated 


certain Regulations styled as ‘The Goa,. 


Daman and Diu 
from time to time. 


(Laws) Regulations’ 
These Regulations 


extended certain: enactments to Goa, Dax ` 


.man and Diu with specified modifications. 

To the extent that any law in force in 
Goa, Daman and .Diu corresponded . to 
any Act which was so extended to those 
Territories, -such law was declared to 
stand repealed. The Indian Limitation 
Act, 1908, was not one of the Acts ex- 
tended to Goa, Daman and, Diu under 
any of the. Goa, Daman and Diu (Laws) 
Regulations. Nor was any Regulation 
made by the President repealing any of 
the provisions of the Portuguese Civil 
Code relating to Limitation. 


; 4, While so, the Limitation Act, 1963, 
“was enacted by Parliament on 5th QOcto~ 
ber, 1963, to take effect from the date to 
be appointed by, the Central Government 
by notification in the official Gazette, 1st 
January, 1964, was later specified as the 
date from which the Limitation Act was‘ 
to come into force. Section 1 (2) extends 
the Limitation Act, 1963, to the whole 
of ‘India except the State of Jammu and 
Kashmir. Section 32 of the Act contain- 
ing but one sentence repeals the Indian 
Limitation Act, 1908. No other enact« 
ment is expressly repealed. Section 31 
makes special provision for suits ete. for 
‘which the prescribed period of ‘limitation < 
îs shorter thar the period prescribed by 
_ the Indian Limitation Act, 1908. Sec. 29 
contains ‘savings’. clauses and S. 29 (2) 
‘ which. particularly saves ‘special and lo~ 
cal laws’ is in these terms; ` 


"99 (2) Where any special ` or local law, 


prescribes for any suit, appeal. or appli- 
_ cation a period of limitation different 

from the period prescribed by the Sche- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by.. any special or local 
law, the provisions contained in Ss. 4 to 
24 (inclusive) shall apply in so far as, 
and to the extent to which, they are not 
expressly excluded: by such special or 
focar law.” 


5. The question which’ ha arisen” fot 
consideration in these two appeals ‘is 
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whether the provisions of the Portuguese 
Civil Code relating to Limitation stand 
repealed by the Limitation Act, 1983, by 
necessary implication, or whether they 
are saved by S. 29 (2). of that Act. 


6. Civil Appeal No. 1818 of 1969 
arises out of a suit filed by the respon- 
dent-plaintiff against the appellant-de- 
fendant on 25th November, 1965, claim- 
ing damages for malicious prosecution, - 
The prosecution which was alleged to 
have been maliciously launched ‘against 
the plaintiff ended in an acquittal by 
the decision of the Supreme Court, Lis- 
bon, on 6th April, 1960. The plaintiff 
claimed. that the suit was ` within time ` 
under Art. 535 of the Potuguese Civil 
Code which provides a period of limita- 
tion of 20 years. On the other hand the 
defendant claimed that the suit was gov- 
erned by Art, 74 of the Limitation Act, 
1963, which provides a period of limita- 
tion of one year only. The Trial Court 
decided the point of limitation, as a pre« 
liminary. issue, in favour of the plaintiff. 

n ‘Agravo’ appeal to the District Judge 
ad a further appeal to` the Judicial 
Commissioner not having borne fruit the 
defendant has preferred this appeal after 
obtaining special leave from this Court. 


4. Civil Appeal No. 2038 ‘of 1969 
arises out of a suit instituted by the 
plaintiff-respondent to recover a sum of 
Rs, 5,000/~ said to be due on a promis~ 
sory note dated 24th -November,. 1962, 
executed by the defendant-appellant. In 
this suit the plaintiff claimed that the 
period of limitation was as provided by 
Art. 535 of the Portuguese Civil Code 
while the defendant claimed that the 
period of limitation was as provided by 
Art, 31 of the Schedule to the Limitas 
tion Act, 1963. . The question of Limita- 
tion was decided as a preliminary issua 
in favour of the plaintiff by the Subor- 
dinate Courts and by the Judicial Corn- 
missioner of Goa. The defendant has 
preferred this appeal after obtaining 
special leave from this Court. . 


$. The principal submission of Shri 
V. M. Tarkunde and Shri Naunitlal, 
learned counsel for the appellants in the 
two' appeals was that the provisions of 
the Portuguese Civil Code relating to 
Limitation for the filing of suits ete 
must be considered to have been pro 
tanto repealed by the Limitation Act, 
1963, in view of Art. 254 (1) of the Con- 
‘stitution of India. It was ‘their submis~ 
sion that the provisions relating to limi- 
tation ‘contained: in the Portuguese Civil _ 
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Code; a law made by the Legislature of 
a State, were repugnant to the provi- 
sions of the Limitation Act, a law made 
by Parliament and, therefore, the former 
provisions were void to the extent of 
the repugnancy. It was submitted that 
the question of a local or special law 
being saved by the provisions of Sec. 29 
, would arise only if the provisions of 


the local or special law were not repugn-. 


ant to the law made by Parliament 
namely the Limitation Act. It was żur- 
ther argued that the Portuguese Civil 
Code was a general law and not a Iiccal 
law and, therefore, the provisions con- 
tained in it relating to limitation ‘were 
not saved under S. 29 (2) of the Linita- 
tion Act. It was also contended that the 
words “where any special or local law 
prescribes for any suit, appeal or appli- 
cation” occurring in S. 29 (2) indicated 
that S. 29 (2) was confined in its apoli- 
cation to odd ‘Legislation dealing with 
particular types of suits and did not ex~< 
tend to a general law of limitation like 
the Portuguese Civil Code, 


9 Shri Eduardo’ Falero and Shri 
Tambwekar, learned counsel for the res- 
pondents urged that the Potuguese Civil 
Code which was applicable to the Union 
Territory of Goa, Daman and Diu only 
and not the whole of India was a kcal 
law, and, therefore, the provisions con- 
tained in it relating to limitation were 
saved by S. 29 (2) of the Limitation Act, 
1963. The relevant provisions of- the 
Portuguese Civil Code having been əx- 
pressely saved, no question of any 
pugnancy between those provisions and 
those of the Limitation Act arose. It 
was also urged that Parliament which 
made express provision in S. 30 for suits 
for which the Lim. Act 1963, prescribed 
shorter periods of limitation than the 
Indian Limitation Act, 1908 would sure- 
ly not have allowed the drastic inrcads 
into the law of Limitation of suits pre- 
vailing in Goa, Daman and Diu without 
introducing a provision similar to Sac- 
tion 30. It was further urged that “he 
Limitation Act, 1963, was not retrospec- 
tive so as to curtail periods of limitation 
in respect of causes of action which had 
already arisen. 


10. Before considering the rival cone 
tentions of the parties, we may, at this 
juncture, mention that the Code of Civil 
Procedure, 1908 and the Arbitration act 
1940, were extended to the Union Terri- 
tory of Goa, Daman and Diu by Sec. 3 
of the Goa, Daman and Diu (Extension 


re~ 
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of the Code. of Civil Procedure and the 
Arbitration Act) Act, 1965..Section 4 of 
the Act repeals so much of the law in 
force in the Union Territory of Goa, 
Daman and Diu.as corresponds to the 
Code of Civil Procedure, 1908 or the 
Arbitration Act, 1940. This Act also nei- 
ther expressly nor by implication. re- 
peals the provisions relating to limita- 
tion contained i im the Portuguese Civil 
Code. 


11. Article 254 (1) of the Constitution 
prescribes that if any provision of a law 
made by thè Legislature of a State is 
repugnant to any provision of a law, 
made by Parliament which Parliament 
is competent to enact, or to any provi- 
sion of an existing law with respect to 
one of the matters enumerated in the 
Concurrent List, then subject to the pro- 
visions of Cl. 2, the law made by Par- 
liament, whether passed before or after 
the law made by the Legislature of such 
State, or as the case may be, the exist- 
ing law shall prevail and the law made 
by the Legislature of the State shall, to 
the extent of repugnancy be void. We 
are not here concerned with the provi- 
sions of Cl. 2, For the purpose of the 
present appeals, we will assume, that 
the Portuguese -Civil Code which was 
continued by Parliament to be in force 
in the Union Territory of Goa, Daman)’ 
and Diu was a law, made by the Legis- 
lature of a State, though there may be 
several. objections to so doing. The 
principles applicable to ascertain ` whe-l 
ther there is repugnancy or not have’: 
been enunciated by this Court in Deep 
Chand v, The State of Uttar Pradesh, 


1959 Supp (2) SCR 8: (AIR 1959 SC 
648), Municipal Council, Palai v. T. J. 
Joseph, (1964) 2 SCR 87: (AIR 1963 SC 


1561); State of Jammu and Kashmir .v. 
H. S. Farooqi (AIR 1972.SC 1738), and 
other cases. We do not consider it ne- - 
cessary: to restate the well known prin- 
ciples. Without doubt the provisions of 
the Portuguese Civil Code, unless they 
are saved by S. 29 (2) of the Limitation 
Act, are repugnant to the provisions of 
the Limitation Act, 1963. If, however, 
the provisions of the Portuguese Civil 
Code are saved by S. 29 (2) then there 
can be no question of any repugnancy. 
Section 29 (2).declares that the period of 
limitation prescribed by any special or 
local law shall apply as if such . period 
Was prescribed by the Schedule to the 
Limitation Act. In other: words it is as 
if the special or local law is incorporat- 
ed into the Limitation Act and the Sche- 
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dule to the Limitation Act is amended, 
mutatis mutandis, by the special or local 
law. Therefore, to say that the provi- 
sions of a special or local law which by 
the necessary implication of Sec. 29 (2) 
are read into the Limitation Act are 
contrary to the provisions of the Limita- 
tion Act, is merely to argue in a vicious 
circle, to end where one begins. So the 
iquestion whether the provisions of the 
Portuguese Civil Code are void on the 
ground that they are repugnant to the 
provisions of. the Limitation Act depends 
on the question whether the Portuguese 
Civil Code is saved by S. 29 (2) of the 
Limitation Act, 1963. That depends on 
whether the Portuguese Civil Code is a 
special or local law within the mean- 
ing of S. 29 (2) of the Limitation Act. 


12. We do not see how we can 
escape from the conclusion that the 
Portuguese Civil Code is a local law 
within the meaning of S. 29 (2). Obvi- 
ously the word ‘special’ has reference to 
subject and the word ‘local’ has refer- 
ence to area or territory. A special law 
is a law relating to a particular subject 
while a local law is a law confined to a 
particular area or territory. Used in an 
Act made by Parliament the word local 
may refer to a part or the whole of one 
of the many States constituting the 
Union. Though a law dealing with a 
particular subject may be a general law 
in the sense that it is a law of general 
applicability, laying down general rules, 
yet, it may contain special provisions re- 
lating to bar of time, in specified cases, 
different from the general law of limita-~ 
tion. Such a law would be a special law 
for the purpose of S. 29 (2). The rule of 
limitation contained in S. 417 (4) of the 
Code of Criminal Procedure of 1898 was 
accordingly held to be a ‘special law’ in 
Kaushalya Rani v. Gopal Singh, (1964) 4 
SCR 982 at pp. 987-988 : (AIR 1964 SC 
260 at pp. 262-263). Similarly, a law 
which may be a law of general applic- 
ability is yet a local law if its applicabi~ 
lity is confined to a particular area in~ 
stead of generally the whole country. In 
the Queen v. London County Council 
((1893) 2 QB 454 at p. 462), Bowen L, J. 
observed : 


“Now, a general Act, prima facie, is 


that which applies to the whole com~ 
munity. In the natural meaning of the 
term it means an Act of . Parliament 
which is unlimited both in its area .and, 
as regards the individual, in its effects; 
and as opposed to that you get statutes 


` together, it will be a special law 
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which may well be public because of the 
importance of the subjects with which 
they deal and their general ‘interest to 
the community, but which are limited in 
respect of area—a limitation which makes 
them local—or limited in respect of indi- 
viduals or persons — a limitation which 
makes them personal.” 
Here, we may also extract the following 
useful observations from Kaushalya Rani 
v. Gopal Singh (AIR 1964 SC 260) to 
which we have already referred (at 
pp. 262, 263): i 

“It has been observed in some of the 
cases decided by the High Courts that 
the Code is not.a special or a local law 
within the meaning of S. 29 (2) of the 
Limitation Act, that is to say, .so far as 
the entire Code is concerned, because it 
is a general law laying down procedure, 
generally, for the trial of criminal cases. 
But the specific question with which we 
are here concerned is whether the pro- 
vision contained in S. 417 (4) of the Code 
is a special law. The whole Code is in- 
deed a general law regulating tae pro- 
cedure in criminal trials generally, but it 
May contain provisions specifying a bar 
of time for particular class of cases 
which are of a special character. For 
example, a Land Revenue Code may be 
a general law regulating the relationship 
between the revenue-payer and the re- 
venue-receiver or the rent-payer and the 
rent receiver. It is a general law in the 
sense that it lays down the general rule 
governing such relationship, but it may 
contain special provision relating to bar 
of time, in specified cases, different from 
the general law of limitation. Such a law 
will be a ‘special law’ with reference to 
the law generally governing the subject- 
matter of that kind of relationship, A 
‘special law’, therefore, means a law en- 
acted for special cases, in special -cir- 
cumstances, in contradistinction to the 
general rules of the law laid down, as 
applicable generally to all cases with 
which the general law deals. In that 
sense, the Code is a general law regulat~ 
ing the procedure for the trial of crimi- 
nal cases, generally; but if it lays down 
any bar of time in respect of special 
cases in special circumstances like those 
contemplated by S. 417 (3) and (4), read 
con 
tained within the general law. As the 
Limitation Act has not defined ‘special 
law’, it is neither necessary nor expedi- 
ent to attempt a definition. Thus, the 


Limitation Act is a general law laying 
down the general rules of limitation ap~ 
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plicable to all cases dealt with by the 
Act; but there may be instances 
of a special law of limitation laid 
down in other statutes, though not 
dealing generally with the law of 
limitation. For example, rules fram- 
ed under Defence of India Act: vide 
S. M. Thakur v. The State of Bihar, 
TLR 30 Pat 126: (AIR 1951 Pat 462): 
Canara Bank Ltd v. The Warden Insur- 
ance Co. (ILR (1952) Bom 1083): (AIR 
1953 Bom 35) dealing with the special 
rule of limitation laid down in the Bom- 
bay Land Requisition Act (Bom. XXXTII 
of 1948). These are mere. instances of 
special laws within the meaning of 
S. 29 (2) of the -Limitation Act”. 


If in the above éxtracted passage deal- 
‘ing with the scope of S. 29 (2) of the 
Limitation Act one reads the words “lo- 
cal law” for the words “special law” 
and the word “area” for the words “spe-= 
cial cases”, the meaning of the expres- 
sion “local law” becomes clear. . 


13. Now, there is only one general 
law of limitation for the entire country. 
and it is the Limitation Act,-1963, All 
other laws prescribing periods of limi- 
tation are either special or local laws. 
They are special laws if they prescribe 
periods of limitation for specified cases. 
They are local laws if their applicability 
is confined to specified areas. If Sec. 32 
and S. 29 (2) of the Limitation Act, 1963 
are read together, it becomes clear that 
the only law of limitation that is re. 
pealed is the Limitation Act, 1908, and 
all other laws dealing with limitation, 
special or local are saved and are to be 
read into the Limitation Act, 1963. 


14. We, therefore, arrive at the con-. 


clusion that the body of provisions in 
|the Portuguese Civil Code dealing with 
the subject of Limitation of suits ete. 


and in force in the Union Territory of’ 


Goa, Daman and Diu only is “local law” 
within the meaning of S. 29 (2) of the 
Limitation Act, 1963. As stated earlier 
these provisions have to be read into the 
Limitation Act, 1963, as if the Schedule 
to the Limitation Act is amended muta- 
tis mutandis. . No question of repugn- 
ancy arises. We agree with the Judicial 


Commissioner that the provisions of the. 


Portuguese Civil Code relating to Limi- 
‘jtation continue to be in force in the 
Union Territory of Goa, Daman and Diu, 


_ 15. We do not think that it is necas- 


sary to consider the other submissions of 


the learned Counsel for the respondents, 
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In the result both the appeals are dis- 
missed with costs. 
Appeals dismissed. 


. 


AIR 1979 SUPREME COURT 989 
(From: Madras)* 

R. S. SARKARIA, P. S. KAILASAM 

AND O. CHINNAPPA REDDY, JJ. 


A. KA.CT. V.CT. Meenakshisundaram 
Chettiar, Appellant v. AKA.CT. V.CT. 
Venkatachalam Chettiar, Respondent. 

Civil Appeal No. 504 of 1979, 
23-2-1979. 

Court-fees Act (7 of 1870), S. 7 (iv) (f) 
— Tamil Nadu Court-fees and Suits 
Valuation’ Act (14 of 1955), Sec. 35 — 
Civil P. C. (1908), O. 7, R. 11 (b) — Suit 
for accounts —- Valuation of relief — 
Plaintiff is not obliged to state the exact 
amount — But valuation should be ade- 
quate and reasonable. Appeal No, 408 
of 1972, D/- 22-12-1978 (Mad), Reversed 
for the reason that estimate of relief by 
the plaintiff could not be held to be in- 
adequate. 


D/- 


In suit for.accounts, the plaintiff is 
required to state the amount at which 
he values the relief sought. In suits for 
accounts it is not possible for the plain- 
tiff to estimate correctly the amount 
which he may be entitled to, for, when 


-the plaintiff asks for accounting regard- 
-ing the management by a power of at- 


torney agent, he might not know the 
State of affairs of the defendants’ man- 
agement and the amount to which he 
would be entitled to on accounting. But 
it is necessary that the amount at which 
he values the relief sought for should be 
a reasonable estimate. _ (Para 7) 

Under S. 35 of the Tamil Nadu Court- 
fees and Suits Valuation Act, 1955, also 
it is necessary that the plaintiff should 
give a fair estimate of the amount for 
which he sues. (Para 7) 

Tf on the materials available before it 
the Court is satisfied that the value of 
relief as estimated by the plaintiff in a 
suit for accounts is undervalued the 
plaint is liable to be rejected under O, 7 
R. 11 (b). It is therefore necessary that- 
the plaintiff should take care that the 
valuation is adequate and reasonable tak- 
ing into account the circumstances of 


“(Appeal No. 408 of 1978 D/- 22-12-1978 
(Mad)). 
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the case. In coming to ‘the conclusion 
that the suit is undervalued the court 
will have to take into account that in a 
suit for accounts the plaintiff is not 
obliged to state the exact amount which 
would result after the taking of the ac- 
counts. If he cannot estimate the exact 
amount he can put a tentative valuation 
upon the suit for accounts which is ade- 
quate and reasonable. The plaintiff 
cannot arbitrarily and deliberately un- 
dervalue the relief. ILR (1969) Andh 
Pra 1042 (FB), Approved. (Para 7) 
On a consideration of the entire cir- 
cumstances of the case it was held by 
the Supreme Court that it was not satis- 
fied that the estimate of the relief as 
given by the plaintiff was inadequate or 
unreasonable or a deliberate under-esti- 
mation as was held by the High Court. 
Appeal No. 408 of 1972, D/- 22-12-1978 
(Mad), Reversed. (Para 8) 
` Anno: AIR Manual (8rd Edn.) Court 
Fees Act, S. 7 N. 1. A 
Cases Referred ; Chronological Paras 
TLR (1969) Andh Pra 1042 (FB): 7 
Mr. K. Rajendra Chaudhary, Advocate, 
for Appellant; Mr. A. T. M. Sampath, 
Advocate, for Respondent; Mr. A. V, 
Rangam, Advocate, for Intervener. 


KAILASAM, J.:— Special’ Leave Petn. 
(Civil) No. 1021 of 1979 is filed by the 
plaintiff in the suit O. S. No. 83 of 1969 


on the file of the Subordinate Judge Deva- . 


kottai, against the two orders passed by 
High Court of Judicature at Madras in 
Appeal No. 408 of 1972 holding that the 
suit had not been properly valued for 
court-fee and directing the petitioner to 
-pay -court-fee on the valuation , of 
Rs. 9,74,598.85 and requiring that the 
deficit court-fee both on the plaint and 
the memorandum of appeal be paid 
within six weeks from the date of the 
order. On hearing the petitioner we di- 
rected notice to the respondents’ calling 
upon them to show catise why special 
leave ‘should not be - granted and 
the appeal allowed and remitted to the 
High. Court for disposal of all the issues. 
On hearing the respondents we granted 
Special Leave Petition and the appeal is 
thus heard. 


2. The appellant filed the suit pray- 
ing for a decree against the respondent/ 
defendant to render true. and correct ac~ 
count ‘of all the transactions -of theres- 
pondent as the petitioners’ agent from 
22nd January, 1965 and also of all. the 
amounts received by him as the ‘agent of 
the petitioner including the amount- re- 


ALR 


covered by him from Alagappa. Chettiar. 
and pay to the petitioner the amount 


_ found due on such rendition of accounts. 


In the written statement filed by the de- 
fendant it was contended that the: suit 
is not properly valued and proper court- 
fee has. not been paid. The trial “court 
framed an issue as to whether the “suit 
had been properly valued and proper 
court-fee had been paid. It answered the 
issue holding that the plaint has . been 
properly valued and proper court-fee has 
been paid. The suit was dismissed by 
the trial court on the ground that the 
plaintiff has not proved that the defen- 
dant is liable to account. and that the 
suit was barred by limitation. On. an 
appeal by the plaintiff to the High 
Court the High Court found that 
the plaint made it clear that apart 
from the money which the defen- 
dant is liable to pay to the plaintiff 
as his agent, the plaintiff has quantified 
the amount at Rs. 9,74,598.35 as payable. 
by the defendant to him which is made 
clear in allegations in paras. 6, 7, 8 and 
9 of the plaint and therefore the plain- 


` tiff ought to have: valued the suit at Ru- 


pees 9,74,598.35. As the appeal was. dis- ` 
posed of on the ground that the- plaint 
had ‘not been properly valued we are 
concerned in this petition in determining’ 
whether ‘the conclusion arrived at by 
the High Court is correct. 


3. The High Court has passed its 


_ conclusion on a reference to paras. 6,. 7, 


8 and 9 of the plaint.. We will now 
consider the pleadings in’ the. case.. In 
paragraph 5, it is stated that on 22nd 
January, 1965, the plaintiff executed a 
General Power of Attorney at Karaikudi 
authorising the defendant to ;transact: all 
his business, sell his.. properties, receive 
the sale price and other monies etc. 
This paragraph refers to the General. 
Power of Attorney executed by the plain- 
tiff in :favour of the defendant-on 22nd. 
January, 1965. The terms of the power’ 
of attorney willbe referred to in due 
course: Paragraphs 6, 7, 8 and 9-of the 
plaint which have been relied on by the’ 
High Court may be set out :— 

“6. On 27-3-1965, the ‘Plaintiff and the 
Defendant retired from the said: partner- 
ship and the other two brothers continu- 
ed the ‘business under the same name, 
Alagappa taking on the shares of the 
Plaintiff and Defendant and all their as- 
sets in the firm for a consideration of 
his paying dollars 6,50,000/- equivalent 
to Rs. 16,12,000/- at the rate of Rs: 248/- 
per -100 Dollars to each of them, so that 
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Alagappa became entitled to 3/4 shara 
and Annamalai to 1/4 share in the con= 
tinuing firm. : 

7. As the plaintiffs agent and on bes- 
half of the plaintiff, the Defendant on 
or about 13-4-1965 received from Alag- 
appa $ 6,50,000/- equivalent to Rupees 
16,12,000/- at the rate of 248 rupees per 
100 Dollars for the 1/4th share of the 
Plaintiff in the said firm taken over by 
Alagappa. j 

8. The Defendant from Madras has 
sent to the Plaintiff at Kottaiyur Rupees 
25,000/~ on 25-10-1965, Rs. 1,30,750/- on 
7-2-1966, Rs. 25,311.65 on 7-2-1965. (Ru= 
pees 25,000/- plus Rs. 311.65P. for in= 
terest) and Rs. 4,56,340/- on 11-8-1967. 


9. The Defendant as Plaintiffs agent 
is bound to render true and correct ač- 
count to the Plaintiff, of all the amounts 
received by him in the course of the 
agency, to wit, from 22-1-1965 tha 
amounts received from Alagappa,” 


In paras 6 and 7 the plaint refers to the 
plaintiff and the defendant retiring from 
the partnership and Alagappa taking 
the shares of the plaintiff and the de- 
fendant for a consideration of his paying 
equivalent to Rs. 16,12,000/- to each of the 
plaintiff and the defendant. In para. 7 it 
is stated that the defendant as plaintiff's 
agent received Rs, 16,12,000/~ Paragraph 
8 refers to certain payments which tha 
“plaintiff received- from the defendant. 
Paragraph 9 of the plaint states that tha 
defendant as plaintiff's agent is bound to 
render true and correct account to the 
plaintiff of all the amounts received by 
him in the course of: agency, to wit, 
from 22nd Jan., 1965, the amounts re« 
ceived from Alagappa. It may be not- 
ed that the relief sought for is for ren» 
dering true and correct account to tha 
plaintiff of all the amounts received by 
him in the course of the agency. Tha 
Power of Attorney was given on 22nd 
Jan., 1965 and thus the relief is not con- 
fined to the amount payable by Alag- 
appa alone. 


4. In para. 10 which is not taken 
note of by the High Court the plaintiff 
alleged that on 2nd Sept., 1967 and 4th 
Oct., 1967, the plaintiff wrote to the de=- 
fendant requiring him to send the ac- 
counts of the agency, These letters 
‘were refused. Again on 5th Dec, 1967, 
the plaintiff issued a lawyer's notice t3 
render accounts. and for payment of the 
amounts due from him. This notice was 
also returned. The defendant did nct 
render any accounts. At this stage re- 
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ference may be made to the Power of 
Attorney executed by the plaintiff in 
favour of the defendant on 22nd Janu- 
ary, 1965. ” 


5.. The plaintiff by the Power of At- 
torney dated 22nd Jan.; 1965, constituted 
the defendant as his Attorney and au- 
thorised the defendant to act for the 
plaintiff, It is sufficient to state that 
the power authorises in general the de- 
fendant to manage all the affairs of the 
plaintiff. Para. 3 of the Power of Attor- 
ney empowers the defendant to pay and 
settle all the debts of- the plaintiff and 
obtain full and effectual receipts and re- 
leases for the same. Para. 5 empowers 
the defendant amongst ‘other things to 
sign and execute any discharge or re- 
leases in connection with Charges or 
Bills of Sale. Para. 10 gives the power 
to the defendant to charge or mortgage 
any of the plaintifi’s property and para- 
graph 11 to borrow such sums of money 
and upon such terms as the Attorney 
shall deem expedient: Para. 19 confers 
the power on the defendant to invest 
moneys upon mortgages or charges of 
land etc. . In short there can be no dis- 
pute that complete power of manage- 
ment is given to the defendant and the 
defendant could, in exercising this power 
discharge debts, invest moneys on be- 
half of the plaintiff etc, When the plain- 
tiff in para. 7 of the plaint demanded 
the agent to render true and correct ac- 
count to the plaintiff of all the amounts 
received by him in the course of agency 
ile. by virtue of the power conferred-on 
22nd Jan., 1965, the plaintiff is entitled 
to know as to what amounts the defen- 
dant received during the course of his | 
management and what amounts he had 
invested or otherwise dealt with. At the- 
date of the plaint the plaintiff was not 
aware as to the amount of moneys that 
were due by the defendant to him. The 
letters and the lawyer’s notice sent by 
the plaintiff to the defendant were un- 
answered, If the defendant had invest- 
ed or otherwise dealt with moneys ac- 
cording to the power conferred on him 
nothing would be due to the plaintiff on 
accounts being taken. The relief claim- 
ed for in the plaint in para. 14 (a) of 
the plaint is for directing the defendant 
to render true and correct account of 
all transactions made by the defendant 
as the plaintiff's agent from 22nd Jan., 
1965 and also for all the amounts re- 
ceived by the defendant on the plain- 
tiffs behalf as his agent including the 
amount recovered by him from Alagappa 
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and pay the plaintiff what may be found 
due to him. This paragraph makes it 
clear. that what was. required was not 


only an account of the amount recover-. 


ed by the defendant from -Alagappa but 
also an account of all the transactions of 
the defendant as the plaintiff's agent 
from 22nd Jan., 1965, 


6. A reading of the written statment 
also makes it clear that the plaint was 
understood by the defendant as a suit 
for accounting of his management as a 
power of attorney agent, In para. 7 of 
the written statement the defendant 
states that out of 6,50,000 Dollars got 
for the plaintiff's - one-fourth share 
40,000 Dollars were invested in fixed de- 
posit in plaintiffs. name with the Indian 
Overseas Bank, Kuala Lumpur and 10,000 
Dollars in plaintiffs V.C.T.M. Accounts 
on 10th April, 1965. On the same day 
the remaining 6,00,000 dollars were in- 
vested with Alagappa Chettiar himself 
who had credited the amount in plain- 
tiffs name in his accounts. If the defen- 
dant was able to prove these conten- 
tions the accounts as required by the 
plaintiff would have ‘been satisfactorily 
rendered and-very little would have 
been due by the defendant to the plain- 
tiff on accounting. The High Court was 
in error in coming to the conclusion that 
the plaint is clear that apart from the 
money which the defendant is liable to 
pay to him as his agent, the plaintiff has 
quantified the amount at Rs. 9,74,598.35 
as payable by the defendant to him. In 
our view, the plaint has been misread, 
Though paras. 6, 7 and 8 refer to the 
transactions in which the plaintiff is en- 
titled to Rs. 16,12,000, paras. 10, 17 and 
14 (a) make it ‘clear that the suit was 

: for accounting not only regarding Ru- 
pees 16,12,000 but also for the manages 
ment by the defendant as power of. at- 
torney agent. The power, as already 
noted, confers a right on the defendant 
to invest moneys. If. the defendant as 
shown in the written statement itself is 
able to establish that in the course of 
his management he had invested moneys 
according to the power conferred on him, 
he would have properly accounted for 
his management. In the written state- 
ment the defendant himself had pleaded 
that the moneys: which he received from 
Alagappa have been remitted to the 
plaintiff by investment and otherwise. 
The conclusion arrived at by the High 
Court is, therefore, unsupportable, 


7. The provision relating to the levy 
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found in Sec. 7 (iv) (f) of the Court-fees ~- 


court-fee for a suit on accounts is- 
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Aci, 1870 which runs as follows: 

“7, The amount of fee payable under 
this Act in the suits next hereinafter 
shall be computed as follows: 

i) to ii) x X X X X 

fiv) In suits — . 

(a) to (e) x x x x x 

(£) for accounts — f 

according to the amount át which the 
relief sought is valued in the plaint or 
memorandum of appeal, 


In all such suits the plaintiff shall 
state the amount at which he values the 
relief sought.” 

Reading this provision by. itself the 
amount of court-fee payable in suits for 
accounts is according to the amount at 
which the relief sought is valued in the 
plaint.or memorandum of appeal. The 
pleintiff is required to state the amount 
at which he values the relief sought. In 
suits for accounts it is not possible for 
the plaintiff to estimate correctly the 
‘amount which he may be entitled to for, 
as in the present case, when the plain- 
tiff asks for accounting regarding the 
management by a power of attorney 
agent, he might not know the state of 
affairs of the defendant’s management 
and the amount to which he would be 
entitled to on accounting. But it is ne- 
cessary that the amount at which he 
values the relief sought for should be al 
reasonable estimate. Section 35 (1) of 
the Tamil Nadu Court-fees and Suits 
Valuation Act, XIV of 1955, is as fol- 


lows: 


“Ina suit for accounts, fee shall ba 


computed on the amount sued for as 


estimated in the plaint.” 


Sub-section (2) of S. 35 provides; 
“Where the amount payable to the 
plaintiff as ascertained in the suit is in 
excess of the amount as estimated in the 
plaint, no decree directing payment of 
the amount as so ascertained shall be 
passed until the difference between the 
fee actually paid and the fee that would 
have been payable had the suit cornpris- 
@d the whole of the amount as ascertain- 
ed, is paid. If the additional fee is not 
paid within such time as the Court may 
fix, the decree shall be limited to the- 
amount to which the fee paid extends.” 
While Section 35 (1) permits the plaintiff 
to pay the: court-fee on the amount esti- 
mated by him, sub-section (2) safeguards 
against the loss of revenue as it requires 
that no decree for any amount in excess 
of the amount as estimated in the plaint 
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shall be passed unless the difference be- 
tween. the fee actually paid and the fees 
that would have. been payable had the 
suit comprised the whole of the amount 
as ascertained, is paid. But here again 
it is necessary that, the plaintiff should 
give a fair. estimate of the amoun; for 
which he sues. Order 7, Rule 11, of the 
Civil Procedure Code, requires the court 
to return the plaint if the relief cleimed 


is undervalued. Order 7, R. 11, runs 
thus: 
“11. The plaint shall be rejected in 


the following cases: 
(a) x x x x x. z 
(b) where the relief claimed is under- 
valued, and the plaintiff, on being re- 
quired by the Court to correct the 
valuation within a time to be fixed by 
the Court, fails to do so; f 
{¢) and (d) > R xX x 
This section casts a duty. on the Gaur to 
reject the plaint when the relief clzimed 
is undervalued. If on the materials 
available before it the Court is satisfied 
that the value of relief as estimated by 
the plaintiff in a.suit for accounls is 
‘undervalued the plaint is liable to be re- 
jected. 
the plaintiff should take care that the 
valuation is adequate and reasonable 
taking into account the circumstanc2s of 
the case. In coming to the conclusion 
, that the suit is undervalued the court 
will have to take into account that in.a 
suit for accounts the plaintiff is not ob- 


liged to state the exact amount which. 


would result after the taking of th2 ac- 
counts, If he cannot estimate the exact 
amount he can put a tentative valuation 
upon the suit for accounts which is ad- 
equate and reasonable. The plaintiff 
cannot arbitrarily and deliberately urder- 
value the relief. A Full Bench of the 
Andhra Pradesh High Court in a deci- 
sion in Chillakuru Chenchuram Reddy 
V. .Kanupuru Chenchurami Reddy ({1LR 
(1969) ‘Andh Pra 1042), after elaborate 
consideration of the case law on the sub- 
ject has rightly observed that there must 
be a genuine effort on the part of the 
plaintiff to estimate his relief and that 
the estimate should not be a delibarate 
under-estimation. 

8 On a consideration. of the entire 
circumstances of the case we are not 
satisfied that the estimate of the relief 


as given by the plaintiff is inadequaze or 


unreasonable or a deliberate under-esti- 

mation. In the result, we allow the ap- 

peal set. aside the judgment of the Medras 

High Court and remit it back to the 
1979 5. C./63 VI G—8 


| Vajia v, Thakorbhai 


>° The widow’s 
‘though not an indefeasible right to pro- 


-perty, 
right,” 


It is therefore necessary that 
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High Court for disposal of all the issues 
arising in the appeal. The costs . will 
abide by the result. | 

Appeal allowed. 


AIR 1979 SUPREME COURT 993 
(From: Gujarat)* 


P. S. KAILASAM, D. A. DESAI AND 
‘- A, D. KOSHAL, JJ. 


Bai Vajia (dead) By Lrs., Appellants 


Vv. Thakorbhai Chelabhai and others, Res- 


pondents. _ 

-Civil Appeal No. 2434 of 1977, D/- 
20-2-1979. 

(A) Hindu Succession Act (30 of 1956), 


S. 14 (1), (2) — Hindu widow’s right to 
‘maintenance — Nature of. S. A. No. 685 


of 1969, dated 5-11-1976 (Guj), Reversed. 
right to maintenance, 


is undoubtedly a “pre-existing” 
It is true that a widow's claim 
for maintenance does not ripen into a 
full-fledged right to property, but never- 
theless it is undoubtedly a right which. 
in certain cases can amount to a right to 
property where it is charged. It cannot 
be said that where a property is given: to 
a widow in lieu of maintenance, it is 
given to her for the first time and not in 
lieu of a pre-existing right. The claim 
to maintenance, as also the right to claim 
property in order to maintain herself, is 
an inherent right conferred by the 
Hindu Law and, therefore, any property 
given to her in lieu of maintenance is 
merely in recognition of the claim’ or 
right which the widow possessed from 
before. It cannot be said that- sucha 
right has been conferred on her for the 


first time by virtue of the document con- 


cerned and before the existence of the 
document the widow had no vestige of a 
claim or right at all. AIR 1977 SC 1944, 
Rel. on; S. A. No. 685 of 1969, dated 5-11- 
1976 (Gui), Reversed. _ (Para 3) 

Anno: AIR Manual (3rd Edn.), Hindu 
Succession Act (30 of 1956), S. 14, N. I. 

(B) Hindu Succession Act (30 of 
1956), S. 14 (1), (2) — Limited ownership 
is sine qua non for applicability of sub- 
section (1)-—- Meaning of “limited owner- 
ship”. S. A. No. 685 of 1969 dated 5-11- 
1976 (Guj), Reversed. 


*(S. A. No. 685 of 1969, D/- 5-11-1976 
(Guj).) 
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A plain reading of sub-section (1) 
makes it clear that the concerned Hindu 
female must have limited ownership in 
property, which limited ownership would 
get enlarged by the operation of that 
sub-section. Limited ownership in the 
concerned Hindu female is thus a sine 
qua non for the applicability of sub-sec- 
tion (1) of S. 14 of the Act. (Para 4) 


Ownership in the fullest sense isa sum- 
total of allthe rights which may possibly 
flow from title to property, while limit- 
ed ownership in its very nature must be 
a bundle of rights constituting in their 
totality not full ownership but something 
less, When a widow holds the property 
‘for her enjoyment as long as she lives, 
“nobody is entitled to deprive her of it or 
to deal with the property in any manner 
to her detriment. The property is -for 
the time being beneficially vested in her 
and she has the occupation, control and 
usufruct of it to the exclusion of all 
others. Such a relationship to property 
falls squarely within the meaning of the 
expression “limited owner” as used in 
sub-sec. (1) of S. 14 of the Act. (Para 4) 

‘A combined reading of the two sub- 
sections and the Explanation leaves no 
doubt that sub-section (2) does not ope~ 
rate to take property acquired by a 
Hindu female in lieu of maintenance or 
arrears of maintenance (which is pro- 

; (Contd. on Col. 2) 


Vajia v. Thakor bhai (Koshal J.) 


ALR. 


perty specifically included in the enume- 
ration contained in the Explanation) out 
of the purview of sub-section (1). AIR 
1977 SC 1944, Rel. on; S. A. No. 685 of 
1969, dated 5-11- 1976 (Guj), Reversed. 
(Para 5) 
Anno: AIR Manual (3rd Edn.), Hindu 
Succession Act (1956), S. 14, N. 10A. 


Cases Referred: Chronological Paras 
‘AIR 1977 SC 1944: (1977) 3 SCR 261 
3, 4, 5, 6, 7 
AIR 1976 SC 2198 : (1976) 3 SCR 55 
. 2, 3 
AIR 1970 SC 1963 : (1970) 2 SCR 95 3 


AIR 1969 SC 1118: 
1969 All LJ 988 . 
(1969) Civil Appeal No. 609 of 1965, vf. 
21-1-1969 (SC), Nirmal Chand v. 
Vidya Wati 3 
AIR 1967 SC 1786 : (1967) 3 SCR 454 4 
AIR 1966 SC 1879 : (1966) 2 SCR 626 4 
(1894) ILR 18 Bom 679 3 


Mr. U. R. Lalit, Sr. Advocate (Amicus 
Curiae) (M/s. I. N. Shroff and H. S. Pari- 
har, Advocates with him), for Appellants; 
Mr. S. T. Desai, Sr. Advocate (M/s. Vimal 
Dave and Miss K. Mehta, Advocates: with 
him), for Respondents. 


KOSHAL, J.:— The facts giving rise 
to this appeal by special leave against a 
decree dated Nov. 5, 1976 of the High 
Court of Gujarat may be better appre- 
ciated with reference to the following 
pedigree-table : 


(1969) 3 SCR ae 








(Plaintiff 1) {Plaintiff 2) 


NARANJI 
| 
| T pe 
Dabyabhai Haribhai Gulabbhai e 
| | \ ae ee 
Ranchhodji | Motabbai | | 
' l | Nichhabhai= 
Bhimbhai Mohanbhai Amba Bai | 
‘(died childless : 
j 3 : : Surbhai = 
in 1913) i ronal: 
i ee ee ne j Bai Vajia 
Deen 
Parvatiben = Dayalji Dahyabhai dant 1) 
(Plaintiff 8) (Plaintiff 7) 
l 
“ | | 
Bhikhubhai Thakorbhai Nirmalaben Padmaben 
(Plaintiff 5) (Plaintiff 6) (Plaintiff 9) (Plaintiff 10) 
[ i i 
Ghelabhai Lallubhai Obhotubhai Manibhai 
| (Plaintiff 3) (Plaintiff 4) 
| ` 
| 
Thakorbhai Ramanbhai 
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2. In the year 1908, Ranchhodji, 
of Dahyabhai instituted Civil 
No. 403 of 1908, against Bhimbhaj son of 
Haribhai, Dayalji and Dahyabhai sons 
of Mohanbhai, Motabhai son of Gulab- 
bhai, Bai Amba widow of Nichhabhai 
and Bai Vajia widow of Surbhai, for a 
partition of the joint Hindu family pro- 
perties belonging to the parties. The 
suit resulted in a decree dated August 
18, 1909 which provided, inter alia, that 
Dayalji and Dahyabhai sons of -Mohan- 
bhai, and Motabhai son of Gulabbhai 
would be full owners of Survey Nos. 31 
and 403 and also owners of a half share 
in: Survey Nos. 591, 611, 288: and 659/3. 
These persons’ were burdened by the 
décree -with the responsibility. to pay an 
-yearly maintenance allowance of Rs. 42/- 
to Bai Vajia on Magsher Sud 2 of every 
year and the decree further provided 
that in the event of default in payment 
of such allowance continuing for a period 
of a month after the due date, Bai Vajia 
would be entitled to take possession of 
the land above-mentioned in lieu of the 
maintenance awarded to her and would 
enjoy the income thereof without how- 
ever being competent to sell, mortgage, 
bequeath, gift or otherwise transfer the 
same.. .The decree declared that any 
alienation made by Bai Vajia in contra- 
vention of the direction given by the 
decree in that behalf would be void. By 
clause 8 of the decree sons of Mohanbhai 
as well as Motabhai were- also deprived 
of the right of alienation of the land dur- 
ing the lifetime of Bai Vajia. 

Default having been made in the pay- 
ment of, maintenance to Bai Vajia ac- 
cording to the terms of the decree, she 
took out execution and obtained posses- 
sion of, the land above detailed. There- 
after Dayalji and Dahyabhai sons of 
Mohanbhai deposited in court the arrears 
of maintenance and filed an application 
with a prayer that the land of which pos- 
„session had been given to Bai Vajia in 
execution of the decree be restored to 
them. That application was dismissed 
on the 8th March, 1912 and more than 
24 years later, i e., on 27th October, 1914, 
Dahyabhai son’ of Mohanbhai instituted 
Civil Suit No. 576 of 1914 in the Court of 
the Additional Sub-Judge, Valsad, fora 
declaration that the dismissal of his appli- 
cation-was-null and void and for. recovery 
of possession. of the land which Bai Vajia 
had taken in execution of the decree. 
(The suit was’ decreed by the trial court 
but was dismissed in first’ appeal on the 
18th March, 1918. 


son 
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Bai Vajia continued to enjoy the land - 
till the 21st October; 1963 when she- 
made a sale of Survey No. 31 in favour” 
of one Dhirubhai Paragji. Desai. The 
sale was challenged in Civil Suit No. 110 
of 1966 by 10 persons being the .heirs: of 
Mohanbhai and Motabhai as shown in 


the pedigree-table above, the defendants 


being Bai Vajia and the said Dhirubhai 
Paragji Desai. It-was claimed by the’ 
plaintiffs. that Bai Vajia had no right to 
alienate in ‘any manner the land obtain- 
ed by her in execution as per the terms 
of the decree, that’ sub-section (1) of Sec-- 
tion 14... of. the Hindu Succession - Act 
(hereinafter referred’ to as the Act) had 
no application to her .case which was- 
covered by sub-section (2) of that section 
and that the sale by her in favour of de- 
fendant No. 2 was null and’ void. Bai 
Vajia contested the suit and contended 
that the sale was good in view of the 
provisions of sub-section (1) above-men- 
tioned which enlarged her limited owner- 
ship into full and absolute ownership 
and. that sub-section (2) aforesaid did not 
cover her:case: The suit was decreed by 
the trial court and Bai. Vajia remained 
unsuccessful in the appeal which she 
instituted ‘in the Court: of- the District 
Judge, Bulsar. A second appeal was 
filed .by her before the High Court of 
Gujarat and during the pendency there- 
of she. expired when one Dhirubhai 
Dayalji Desai was substituted for her as 
her sole heir and legal representative. 

The appeal came up for hearing before 
a learned single Judge of the High Court 
who by his. judgment dated 5th Nov., 


1976 dismissed it holding that the decree 


passed in Civil Suit No. 403 of 1908 did 
not recognise any “pre-existing” right of 
Bai Vajia in the property in dispute. In 
coming to this conclusion,. the learned 
Judge followed Naraini Devi v. Smt. 
Ramo Devi, (1976) 3 SCR 55 : (AIR 1976 
SC 2198). i 


The legal representative of Bai Vajia 
is the sole appellant in the appeal before 
us, the respondents thereto being nine of 
the plaintiffs and six legal - representa- 
tives of plaintiff No. 5.as also the’ pur- 
chaser from Bai Vajia who is arraigned. 
as respondent No, 11. 


| oe i At the outset, it.was pointed. out- by 
Mr. L.N. Shroff, learned counsel for the 
appellant, that Naraini Devi’s case (supra) 


has since been overruled by the decision 
‘ofthis: Court in V. Tulasamma v, -V. 


Sesha Reddi, (1977) 3. SCR 261: (AIR. 
1977 SC 1944) and we find that. this is 
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go. In the case last mentioned, the facts 
were these: The husband of Tulasamma 
died in the year 1931 in a state of joint- 
ness with his step-mother V. . Sesha 
Reddi. A decree for maintenance was 
passed in favour of Tulasamma against 
V. Sesha Reddi on June 29, 1946, On 
the 30th July, 1949, a compromise be- 
tween 'the contending parties was certi- 
fled by the Court executing that decree. 
Under the compromise, Tulasamma was 
allotted .certain properties in lieu of main- 
tenance, her right being limited to en- 
joyment thereof coupled with the ‘speci- 
fic condition that she would not have any 
tight of alienation whatsoever. Tulas- 
amma took possession of those properties 
and continued to enjoy them till’ the 
early sixties. On 12th of April; 1960 
she leased out some of the properties to 
two persons and on the 26th of May, 1961 
made a sale of some others to another 
person. V. Sesha Reddi filed a suit on 
July 31, 1961 for a declaration that .the 
alienations made by Tulasamma were 
not binding on him and could remain 
valid only so long as she was alive. The 
basis of the action was. that Tulasamma 
acquired a restricted estate under the 
terms of the compromise .and that her 
interest could not be enlarged under 
sub-section (1) of Sec. 14 of the Act in 
view of sub-section (2) of that section. 
The suit was decreed by the trial court 
whose decision however was reversed in 
appeal by the District Judge, with a 
finding that the allotment of properties 
to Tulasamma by the terms of the com- 
promise had been made in recognition of 
a “pre-existing” right — a finding which 
was reversed by the High Court, who re- 
stored the decree passed by the trial 
court.. The matter came up to this court 
in appeal by special leave and Fazal Ali, 
J., who wrote an exhaustive judgment 
thus formulated the. two . points falling 
for determination: att 


` (1) Whether the instrument of compro- 
mise under which the properties . were 
-given to-the appellant Tulasamma be- 
fore the Hindu Succession Act in lieu of 


maintenance falls within S. 14 (1) or is’ 


‘covered-by Sec. 14 (2) of that Act. 


(2) Whether a Hindu widow has a 
‘right to property- in lieu. of her mainten- 
ance, and if such a right is conferred on 
her subsequently by way of maintenance 
it would amount to mere recognition’ of 
a pre-existing right or a conferment of 
‘new ‘title so as to fall squarely within 
Sec. 14 (2) of the Hindu Succession Act. 
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Fazal Ali, J., was of the opinion that the 
resolution of the dispute made it neces- 
sary that the real legal nature of the 
incidents of a Hindu widow’s right to 
maintenance be considered. He referred 
to various works by celebrated authors 
on Hindu Law and in doing so. cited pas- 
sages from ‘Digest of Hindu Law’ -by 
Colebrooke, ‘Hindu Law’ by G. S. Sastri, 
‘Hindu Law and Usage’ by Mayne and 
‘Principles of Hindu Law’ by Mulla and 
came to the conclusion that the widow’s 
right to maintenance, though not. an in- 
defeasible right to property, is undoubt- 
edly a “pre-existing” right. A survey of 
various judicial pronouncements was 
ther undertaken by Fazal Ali, J., and as 
a. consideration thereof he arrived..at: the 
following Brgposiians (at Pe 1960 of 
AIR): 

“(1) A Hindu woman’s right to main- 
tenance is a personal obligation so far as 
the husband is. concerned, and it is his 
duty to maintain her even if ke has no 
property. -If the husband has property 
then the right of the widow to mainten- 
ance: becomes an equitable. charge on his 
property and any .person -who succeeds 
to the. property carries with it the legal 
obligation to maintain the widow. 

(2) -Though the widow's right -to 
maintenance is’ not.a right to property 
but it is undoubtedly a pre-existing right 
in property, i. e, it is a jus ad rem, not 
jus in rem, and it can be enforced by the 
widow who can get a charge created for 
her maintenance on the property either 
by an agreement or by obzaining a 
decree from the Civil Court. f 


(3) The right of ‘maintenance is`a 
maātier of moment and is of such import- 
ance that even if the joint property is 
sold and the purchaser has notice of the 
} maintenance, the pur- 
chasér is legally bounđd'`to' provide for 
her maintenance. 

(4) The right to maintenance is un- 
doubtedly a pre-existing right which. 
existed in the Hindu Law long’ before 
the passing of the Act of 1937(1) or the 
Act of 1946(2), and’ is therefore, a pre- 
existing right. 

(5) The right to maintenance flows 
from the social and temporal relation- 


‘ship between the husband and the wife 


by virtue of which the wife becomes’ a 


1. The Hindu Women’s Right to Pro- 
perty Act. 

2, The Hindu, ‘Married Women’s Right 
to Separate Maintenance and Resi- 
dence Act, 1946. : 


1979 


sort of co-owner in the property of her 
husband, though her co-ownership is of 
a subordinate nature. 


(6) Where a Hindu widow is in pos- 
session of the property of her husband, 
she is entitled to retain the possession in 
lieu of her: maintenance unless the per- 
son who- succeeds to the property or pur- 
chases the same is in a position to make 
arrangements for her maintenance.” 


Fazal Ali, J., then embarked on a con- 
sideration of the scope and meaning of 
Sec. 14 of the Act in the light of various 
pronouncements made by this Court as 
also of the decisions rendered by various 
High Courts in relation to the points in 
dispute. During the course of the dis- 
cussion he made the following pertinent 
observations (at p. 1972 of ATR): 

. “It is true that a widow’s claim for 
‘maintenance does not ripen into a full- 
fledged right to property, but neverthe- 
less it is undoubtedly a right which in 
certain cases can amount to a right to 
property where it is charged. It cannot 
“be said that where a property is given to 
a widow in lieu of maintenance, it is 
given to her for the first time and not in 
„lieu of a pre-existing right. The claim 
to maintenance, as also the right to 
claim property -in order to maintain her- 
self, is an inherent right conferred by 
the Hindu Law and, therefore, any pro- 
perty given to her in leu of mainten- 
„ance is merely in recognition of the 
‘claim or right which the widow possess- 
ed from before. It cannot be said that 
‘such a right has been conferred on her 
for the first time by virtue of the docu- 
ment concerned and before the existence 
of the document the widow had no yest- 
ige of a claim or right at all. Once it is 
established that the instrument merely 
recognised the pre-existing right, the 
widow would acquire absolute interest, 
Secondly, the Explanation to Sec. 14 (D 
merely mentions the’ various modes by 
which a widow can acquire a property 
and the property given in lieu of main- 
tenance is one of the modes mentioned 
in the Explanation. Sub-section (2) is 
merely a proviso to S. 14 (1) and it, can- 
not be interpreted in such a manner as 
to destroy the very concept of the right 
conferred on a Hindu woman under Sec- 
tion 14 (1). Sub-section (2) is limited 
only to those cases where by virtue of à 
certain grant or disposition a right is 
conferred on the widow for the first time 
and the said right is restricted by cer- 
tain conditions. In other words, “even 
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if by.a grant or disposition a property is 
conferred on a Hindu male under cer-. 
tain conditions, the same are binding on 
the male. The effect of sub-section (2) 
is merely to equate male and female .in 
respect of ‘grant conferring a restricted 
estate.” ` 


Finally, Fazal Ali J., made a reference 
to Naraini Devi’s case (supra) to which he 
himself was a party (apart from Sarka- 
ria, J, who delivered the judgment; of 
the Court) and in relation thereto made 
the following observations (at: p. 1977 of 
AIR): 


“This case is no doubt directly in point 

and this Court by holding that where 
uuder an award an interest is created in 
favour of a widow that she should be en- 
titled to rent out the property for her 
lifetime, it was held by this Court that 
this amounted to a restricted estate 
under Sec. 14 (2) of the 1956 Act. Un- 
fortunately the various aspects, namely, 
the nature and extent of the Hindu 
Women’s right to maintenance, the limit~ 
ed scope of sub-section (2) which is .a 
proviso to sub-section (1) of S. 14 and 
the effect of the Explanation, ete., to 
which we have adverted in this judg- 
ment, were neither brought to our notice 
nor were argued before us in that case. 
Secondly, the ground on which this 
Court distinguished the earlier decision 
of this. Court in Badri Pershad v. Smt. 
Kanso Devi, (1970) 2 SCR 95: (AIR 
1970 SC 1963), was that in the aforesaid 
decision the Hindu widow had a share or 
interest in the house of .her husband 
under the Hindu Law as it was applic- 
able then, and, therefore, such a share 
amounted to a pre-existing right. The 
attention of this Court however, was not 
drawn to the language of the Explana- 
tion to S. 14 (1) where a property given 
to a widow at a partition or in lieu of 
mainténance’ had: been placed in the same 
category, and therefore, the reason given 
by this Court does not appear to be 
sound, For the reasons that we have al- 
ready given, after taking an overall view 
of the situation, we are satisfied that the 
Division Bench decision of this Court in 
Naraini Devi’s case (AIR 1976 SC 2198) 
(supra) was not correctly decided and is 
therefore overruled.” 
Summarising the conclusions of law which 
Fazal Ali, J., reached after an exhaus- 
tive consideration of the texts and 
authorities ‘mentioned by him, he enu- 
merated en aus Ge PP. 19777 to” 1979 
of AIR): : 
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"(1) The Hindu females right to 
maintenance is not an empty formality 
or an illusory claim being conceded as a 
matter of grace and generosity, but is.a 
tangible right against’ .property which 
flows from the spiritual relationship be- 
tween the husband and the wife and is 
recognised and enjoined by pure Shas- 
tric Hindu Law and has been strongly 
stressed’ even by the earlier Hindu 
Jurists starting from Yajnavalkya to 
` Manu. Such a-right may not be a right 
‘to: property but it. is-a right against pro- 
perty and the husband has a personal 
obligation to maintain his wife and if he 
or the, family has property, the female 
has the legal right to be ‘maintained 
therefrom. If a charge is created for 
the maintenance of a female, the said 
fight becomes a legally enforceable one. 
At.any' rate, even without, a charge. the 
claim for maintenance is doubtless a 
pre-existing right so that any. transfer 
declaring or recognising such a right 
does not confer any new title but merely 
endorses or .confirms the pre-existing 
rights. . 


(2) Section 14 (1) and the Explana- 
tion theretohave been couched. in the 
widest possible terms and must be libe- 
tally construed in favour of females so 
as to advance. the object of the 1956 Act 
‘and promote the socio-economic ends 
sought to be achieved by this long-need- 
ed legislation. 


(3) Sub-section (2) of S. 14 is in „the 
nature of a proviso arid has a field of its 
own Without interfering with the opera- 
‘tion of Sec. 14 (1) materially. The pro- 
viso should not be construed in a manner 
so as to destroy the effect, of the main 
provision or the protection granted by 
Section 14 (1) or in a way so as to. be- 
come totally inconsistent with the main 
provision. 


(4) Sub-section (2) of Sec. 14 applies 
to instruments, decrees, awards, gifts, 
etc., which create independent and new 
titles in favour of females for the first 
time and has no application where the 
„instrument ‘concerned merely seeks to 
confirm, endorse, declare -or recognise 
„pre-existing rights. : In such cases a .re- 
stricted estate in favour of a female is 
legally permissible and Sec. 14 (1) will 
. not operate in this sphere. Where, how- 
ever, an instrument merely declares..or 
recognises a pre-existing right, 
a claim to maintenance or partition or 
-share to which the female, is entitled, 
the sub-section has absolutely no appli- 


Vajia v. Thakorbhai (Koshal J.) 


such as. 


A.-L R: 


cation and the female’s limited interest 
would automatically be enlarged into an 
absolute one by force of S. 14. (1) and 
the restrictions placed, if any, under the 
document would have to be ignored. 
Thus where a property is’ allotted -or 
transferred to a female in lieu of main- 
tenance or a share at partition, the ‘in- 
strument is taken out of the ambit of 


‘sub-section (2) and would ‘be’ governed 


by Sec. 14 (1) ‘despite any ‘restrictions 
placed on. the. powers of the transferee. 
(5) The use of. express terms like 
“property , acquired by a. female Hindu 
at a partition”, “or in lieu of, mainten- 
ance” "or-arrears of maintenance”, etc., 
in the Explanation to. Sec. 14 (1) clearly 
makes sub-section (2) inapplicable to 
these categories which have been ex- 
pressly excepted from the operation of 


. sub-section (2). 


(6). The words “possessed | by” used 
by. the Legislature in Sec. 14 (1) are. of 


_the widest ‘possible amplitude and in- 


clude the state. of owning a property eyen 
though the owner is not in actual or 
physical, possession of the same. Thus, 
where. a widow gets a share in the pro- 
perty under a. preliminary decree be- 
fore. or at the time when the 1956 Act 
had been passed but had not been given 
actual possession under a final decree, 
the property would be deemed to be pos- 
sessed by her and by force of S. 14 (1) 
she would get absolute interest in the 
property. It is equally well settled that 
the possession of. the: widow, however, 
must be under some vestige of a claim, 
right or title, because the section does 
not contemplate the possession of any 
rank trespasser ,without . any right oF 
title. 

(7) That the words “restricted estate” 
used in Sec. 14 (2) are wider than limit- 
ed interest as indicated in Sec. 14 (1) and 
they include not only limited interest, 
but also any other kind of limitation’ that 
may be placed on the transferee.” . 

Applying these principles Fazal Ali, J., 
held —. 

(i) that the properties in suit were 
allotted, to the appellant Tulasamma on 
July 30, 1949 under a compromise, certi- 
fied .by. the Court; . 

. (ii) that the appellant had ‘taken only 
a, life interest in the properties and there 
was a clear restriction prohibiting her 
from alienating the properties; 

(iii) that despite, these | restrictions, she 
continued to be in possession of the pro- 
perties till 1956 when the Act of 1956 
came into force; and 


1978, 


(iv) that the alienations which she had 
made in 1960 and 1961 were after she 
had’ acquired an absolute interest in the 
properties.” 


In this view of the matter Fazal Ali, J., 
_allowed the appeal of Tulasamma’s legal 
representatives. 


Bhagwati, J., wrote a separate judg- 
ment in Tulasamma’s case (AJR 1977 SC 
1944) and A. C. Gupta, J., agreed with 
him. He also allowed the appeal sub- 
stantially for the same reasons as had 
weighed with Fazal Ali, J., and in doing 
so observed (at pp. 1947-1949 of AIR): 

“Now, sub-section (2) of Sec. 14 pro- 
vides that nothing contained in sub-sec- 
tion (1) shall apply to any property ac- 
quired by way of gift or under a will or 
any other instrument or under a decree 
or order of a civil Court or under an 
award where'the terms of the gift, will 
or other instrument or the decree, order 
or award prescribe a restricted estate in 
such property. This provision is more in 
the nature of a proviso or exception to 
sub-section (1) and it was regarded as 
such by this Court in Badri Pershad v. 
Smt. Kanso. Devi, (1970) 2 SCR 95: 
(AIR 1970 SC 1963). It excepts certain 
kinds of acquisition of property by a 
Hindu female from the operation of sub- 
section’ (1) and being in the nature of an 
exception to a provision which is calcu- 
lated to achieve ‘a social purpose by 
bringing about change in the social and 
economic position of women in Hindu 
society, it must be construed strictly so 
as ‘to impinge as little as possible on the 
broad sweep of the ameliorative provi- 
sion contained in sub-section (1). It 
cannot be interperted in a manner which 
would rob sub-section (1) of its efficacy 
and deprive a Hindu female of the pro- 
tection sought to be given to her by sub- 
section (1). The language of sub-sec. (2) 
is apparently wide enough to include ac- 
quisition of property by a Hindu female 
under an instrument or a decree or order 
or award where the instrument, decree, 
order or award prescribes a restricted 
estate for her in the property and this 
would apparently cover a case where 
property is given to a Hindu female at a 
partition or in lieu of maintenance and 
the instrument, decree, order or award 
giving such property prescribes limited 
interest for her in the property. But 
that would virtually emasculate sub-sec- 
tion (1), for in that event, a large number 
of cases where property is given to a 
Hindu female at a partition or in lieu of 
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maintenance under an instrument, order 
or award would’ be excluded from the 
operation of the beneficent provision 
enacted in sub-section (1), since in most 
of such cases, where property is allotted 
to the Hindu female prior to the enact- 
ment of the Act, there would be a provi- 
sion, in consonance with the old’ Sastric 
Law then prevailing, prescribing limited 
interest in the property and where pro- 
perty is given to the Hindu female sub- 
sequent to the enactment of the Act, it 
would be the easiest thing for the domi- 
nant male to provide that the Hindu fe- 


male shall have only a restricted interest. 


in the property and thus make ‘a mockery 
of sub-section (1). The Explanation to 
sub-section (1) which includes within 
the scope of that sub-section property 
acquired by a. female Hindu at a parti- 
tion or in lieu of maintenance, would 
also be rendered meaningless, because 
there would hardly be a few cases where 
the instrument, decree, order or award 
giving property to a ‘Hindu female at a 
partition or in lieu of maintenance would 


not contain a provision eee re- 


stricted estate in the property. 


The goael. purpose of the law would be 
frustrated and the reformist zeal under- 
lying the statutory provision would be 
chilled. That surely could never have 
been the intention of the Legislature in 
enacting sub-section (2).” 

Bhagwati, J., laid down the nature of 
the right, which a Hindu widow has to 
be maintained out of the joint family 
estate in the following terms (at pp. 1950- 
1951 of AIR): 

“Tt is settled law that a widow is en- 
titled to maintenance out of her deceased 
husband’s estate irrespective whether 
that estate may be in the hands of his 
male issue or it may be in the hands of 
his coparceners. 
in which her deceased husband had a 
share is liable for her maintenance and 
she has a right to be maintained out of 
the joint family properties and though, 
as pointed out by this Court in Rani Bai 
v. Yadunandan Ram, (1969) 3 SCR 789: 
(AIR 1969 SC 1118), her claim for main- 
tenance is not a charge upon any joint 
family property until she has got her 
maintenance determined and made a 
specific charge either by agreement or. a 
decree or order of a Court, her right is 
“not liable to be defeated except by 
transfer to a bona fide purchaser for value 
without notice of her claim or even with 
notice of the claim unless the transfer was 


The joint family estate, 
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right”. 
of her maintenance follow the joint 
family property “into the hands of any- 
one who takes it as a volunteer or with 
notice of her having set up a claim for 
maintenance”. The courts have even 
gone to the length of taking the view 
that where a widow is in possession of 
any- specific property for the purpose of 
her maintenance, a purchaser buying 
with notice of her claim is not entitled 
to possession of that property without 
first- securing proper maintenance for 
her, vide Rachawa v. Shivayanappa, (1894) 
ILR 18 Bom 679, cited with approval in 
Rani Bai’s case (supra). It is, therefore, 
clear that under the Sastric Hindu Law 
a widow has a right to be mainteined 
out of joint family property and this 
right would ripen into a charge if the 
widow takes the necessary steps for hav- 
ing her maintenance ascertained and spe- 
cifically charged in the joint family Rep 
perty and even if no specific charge 

created, this right would be Scio 
against joint family property in the 
hands of a volunteer or a purchaser tak- 
ing it with notice of her claim. The 
right of the widow to be maintained is 
of course not a jus in rem, since it does 
not give her any interest in the joint 
family property but it is certainly jus ad 
rem; ie, a right against the family 
property. Therefore, when specific pro- 
perty is allotted to the widow in 
lieu of her claim for maintenance, the 
allotment would be in satisfaction of her 
jus ad rem, namely, the right to be 
maintained out of the joint family pro- 
perty. It would not be a grant for the 
first time without any pre-existing right 
in the widow.. The widow would be get- 
ting the property in virtue of her pre- 
existing right, the instrument giving the 
property being merely a document ef- 
fectuating such pre-existing right and 
not making a grant of the property to 
her for the first time without any ante- 
cedent right or title. There is also an- 
other consideration which is very rele- 
vant to this issue and it is that, even if 
the instrument were silent as to the na- 
ture of the interest given to the widow 
in ‘the property and did not, in so many 
terms, prescribe that she would have a 
limited interest, she would have no more 
than a limited interest in the property 
under the. Hindu Law as it stood prior 
to the -enattment of ‘the Act and hence a 


provision in the instrument” prescribitig 


that she would have. only ‘a limited** in- 
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The widow can for the purpose 


` she must first be an owner, 
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terest in the property wotld be, to’ 
quote the words of this Court in Nirmal 
Chand’s case (Civil Appeal No. 609 of 
1965, D/- 21-1-1969) (SC), “merely re~ 
cording the true legal position” and that 
would not attract the applicability of 
sub-sec, (2) but would be governed by 
sub-sec, (1) of S. 14. 


All the three Judges were thus unani- 
mous in- accepting the appeal on the 
ground: :that Tulasamma’s right to, main- 
tenance was a pre-existing right, that it 
was in recognition of such a right that 
she obtained property under the com- 
promise and that the compromise there- 
fore did not fall within. the ambit of 
sub-sec. (2) of 5. 14 of the Act but would 
attract, the provisions of sub-sec. (1) 
thereof coupled with the Explanation 
thereto. With respect we find ourselves 
in complete agreement with the conclu- 
siotis arrived at by Bhagwati and Fazal 
Ali, JJ. as also the reasons which weigh- 
ed with them in _coming to’ ` those con- 
clusions. f pe 

4 Mr. S. T. Desai, learned — counsel 
for the plaintiffs-respondents, . and Mr. 
U..RB. Lalit who. very ably assisted the 
Court at its request, contended.that for 
a Hindu female to be given the benefit 
of sub-sec. (1).of Section 14 of the Act 
albeit a 
limited owner, of. the property in ques- 
tion and that Tulasamma not being. an 
owner at all, the Bench piyesided over 
by Bhagwati, J. did ‘not reach a correct 
decision in holding that the sub-section 
aforesaid covered her case. We find that 
only that part of this argument which is 
interpretative of sub-sec. (1).is correct, 
namely, that it is only some kind of 


“limited ownership” that would get 
enlarged into full ownership „and 
that where.. no ownership at all 


vested in the. concerned Hindu fe- 
male, no, question of the applicability 
of the sub-section would arise. We may 
here reproduce in extenso S. 14 of the 
Act with advantage: 

“14 (1) Any property possessed by a 
female Hindu, whether acquired before 
or after-the commencement: of this Act, 
shall be held by her as full owner: there- 
of and-not as a limited owner. A 

Explanation: In this sub-section, “pro- 
perty” includes both movable and: im- 
movable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition, or in liéu of maintenance ‘or 
arredrs of maintenance, or by gift from 
any ‘person, whether a’ relative or’ not, 
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before, at ‘or aftei* hér “marriage, ‘or oy. 
her own skill or, exertion, or: by _ pure 
chase or bý- prescription, ` or in aay 
other ‘manner whatsoever, and also any 
Such property held by her as.‘Stridhaaa’ 
immediately before the commencement 
of this Act. gee T 

"(2). Nothing contained in sub-sec. 11) 
shall apply to any property acquired 3y 
way of gift or under a will or any other 
instrument or under a decree or orcer 
of a civil Court or under an award 
where the terms of the gift, will, or 
other instrument or the decree, „order or 
award prescribed a restricted , „estate in 
such property.” ; 


A plain reading of T w yake it 
clear ‘that the concerned Hindu ‘female 
must have limited ownership ‘in. property 
which limited ownership would get en- 
larged by the operation of that sttb-sac- 
tion. If it was‘intended to enlarge any 
sort of a tight which could in no sease 
be described as ownership, the expres- 
sion “and not as-a limited owner” would 
not’ have been used at all and becoraes 
redundant, which is against the well- 
recognised principle of interpretation of 
statutes that the Legislature does aot 
employ meaningless language. Reéfereace 
may also be made inthis connection to 
Eramma v. Verrupanna, (1966) 2 SZR 
626: (AIR 1966 SC 1879) wherein Rarna- 
swami J., speaking “on behalf of himself, 
Gajendragadkar, C. J., and HidyatulBh, 
J., interpreted the sub-section vous (at 
p. 1882 of AIR): Í 

“The property possessed by: a female 
Hindu, as contemplated in the section, 
is clearly property to which she has ac- 
quired some kind of title whether e- 
fore or after the commencement of she 
Act. It may be noticed: that the Exrla~ 
nation to S. 14 (1) sets out the various 
modes of acquisition of the property by 
a female Hindu and indicates that zhe 
section appiles only to property to which 
the female Hindu has acquired scme 
kind of title, however restricted the ^a- 
ture ‘of her interést:' may be. The wéds 
“as full owner thereof and not. as a 
limited owner” ‘as’ given in the last por- 
tion of sub-section - (1) ‘of Sec. 14 clear- 
ly suggest that the legislature än- 
tended that the limited ownership c# a 
Hindu female should be changed Eito 
full ownership. In other words, Sec. 14 
(1) of the Act contemplates that a Hiz:du 
female who, in the absence of this pro- 
vision, would have been limited owner 
of the property, will now. become “ull 


‘trespasser. 


-1786) by: Bhargava, J., 
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owner of the same by virtue of. this sec- 
tion, The: object of the -section is - to 
extinguish’ the estate ‘called ‘limited’ 
estate’ or ‘widow’s estate’ in Hindu Law 
and to make a’ Hindd woman, who un- 
der the old law would have been - only 
a limited owner, a full . owner of the 
property with all powers of disposition 
and’ to make the estate heritable by her 
own heirs and not revertible to the ‘heirs 
of the last age holder:..... .. ede awenwaces 


‘eee wer 


It does not in any way ee a title on” 
the female Hindu.where she did not in 
fact possess any vestige of title. It fol- 
lows, therefore, that the section cannot 
be interpreted so as to validate the ille- 
gal possession of a female Hindu and it 
does ‘not confer any title on a mere 
In other words, the provi- 
sions‘of S. 14 (1) ofthe Act cannot be 
attracted in the’ case -of a.Hindu female 
who.-is./in possession of the property of 
the: last male holder on the date of the 
commencement of the Act when she’ is 
only a: trespasser without any right to 
property.” 
This interpretation of sub-sec. (1) was 
cited with approval in Mangal Singh v. 
Rattno, (1967) 3 ‘SCR 454 : (AIR 1967-SC 
who delivered 
the judgment of the Court and’ observed 
(at p. 1793 of AIR) + 

“This case also, thus, clarifies that thé 
expression “possessed by” is not intend- 
ed to apply to a case of mere possession 
without title, and that the legislature in- 
tended ‘this provision for cases where the 
Hindu female possesses: the right `of 
ownership of the property in question. 
Even mere physical possession of - the 
property without the right of ‘ownership 
will not attract the provisions of this 
section. This case also, thus, supports 
our view that the expression - “possessed 
by” was used in the sense of connoting 
state of ownership and, while the Hindu 
female possesses the rights of ownership 
she would become. full owner if thë 
other conditions mentioned in’ the: seé- 
tion are ‘fulfilled, The section will, -how- 
ever, not apply at all to cases -where the 
Hindu. female may have parted with her 
rights so as to place herself in-a- posi- 
tion where she .could, “ins no: manner, 
exercise her rights of: ownership in that 
Property any longer.” ` 

‘Limited ownership in the dnem 
Hindu female is thus-a sine qua non-fór; 
the applicability of sub-sec. (1) of S..14/ 
of the Act but then this condition: -was! 
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‘fully satisfied.in the case of Tulasamma , 


to. whom ‘the property was made over 


‘in lieu of maintenance with full - rights. 
of enjoyment thereof minus the power of, 


alienation. These are precisely the inci- 
‘dents of limited ownership. In sucha case 


‘the: Hindu female represents the estate, 


completely and the reversioners of her 
‘husband have only. a spes 
ie, a mere chance of succession, which 


is not a vested interest and a transfer of. 


which is a nullity. The widow is compe- 
tent to protect the property’ from al 


Kinds of trespass and to sue and be sued; 


for all purposes in relation thereto so long 
às. she is alive. Ownership in the fullest 


sense is.a-sum-total of all .the rights: 
which may: possibly flow from title, to: 


property, while ‘limited ownership in its 


very nature must be a bundle of. rights. 


constituting in their totality not full 
ownership but something less. When, a 
{widow holds the property for. her. ..en-; 
joyment as long as she lives,, nobody. is 
entitled to deprive her of it or.to deal 


with.the property in:any manner to her. 
The property is for the time. 


detriment. 
being beneficially vested in her and she 
Jhas the occupation, control and usufruct 


of it.to, the exclusion of all others. Such. 
a relationship to: property in our opin- 


ion falls squarely within the meaning. of 
‘the. expression “limited owner”. as used 
in sub-sec. (1) of Sec. 14 of the Act. In 
this view of the matter the argument 
that the said sub-section did not apply 
to. Tulasamma's case (AIR 1977 SC 1944) 
' (supra): for the reason that she did not 
fulfil the condition precedent of | being. a 
limited owner is repelled. 

5. The next contention raised by Mr. 
Desai and Mr. Lalit also challenged the 
correctness of the decision in: Tulasam- 
ma’s case. They’ argued that in any case 
the only right which Tulasamma ‘had 
prior to the compromise dated July 30, 
.1949 was a right to maintenance simpli- 
citer and not at all a right to or in pro- 
perty. For the reasons which weighed 
with Bhagwati, and Fazal Ali, JJ., in re- 
jecting this argument we find no sub- 
stance in it as we are in full agreement 
with those reasons and the same may. 
not be reiterated here. However we may 
emphasize one aspect of the matter 
which flows from a scrutiny of sub-sec- 
tion (1) of S. 14 of the Act and the Ex- 
planation appended thereto. For the ap- 
plicability of sub-séc. (1) two conditions 
must co-exist, namely ; 

_ ‘(1) the concerned female Hindu iust 
be possessed of property, and 
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successionis, . 


A.I,R., 


(2) such property must be Pears by 
her as a limited owner. a 

If these two conditions are fulfilled, 
the sub-section gives her the right to, 
hold- the, property .as a full owner irre- 
spective of the fact whether she’ ace, 
quired it before or after the com- 
mencement of the Act. 

The Explanation declares: that the pro- 
perty mentioned ‘in sub-sec. (1) ‘includes 
both ‘movable and “immovable property 
and'then’ procéeds to enumerate’ the 
modes ‘of acquisition of various kinds ‘of 
property which the sub-section would 
embrace. - Such ‘modes of acquisition are: ' 
(a) -by ‘inheritance, 

(b) by devise, 

. (c), at a partition, 

` (d) in lieu. of, maintenance or arrears f 

oy QË maintenance, 

(e) by gift from, any person, 
_a relative or not, before, , 
after, her marriage, 

f), by, ‘her own skill’ or exertion, 

(g) by purchase, 

(h) by. prescription, 

(i) in. any other manner 
and |: i 
(j) any ‘such property held by.. her. ‘as 

“Stridhana” immediately before 
the commencement: of this Act. 


A reference to the Hindu law ‘as . it, 
prevailed. immediately before the com-, 
mencement of the Act would lead one 
to the conclusion that.the object of the 
Explanation’ was to make it clear beyond. 
doubt that all kinds of property which 
fell within the ambit of the term Stri- 
dhana” would be held by. the owner 
thereof as a full owner and not as a 
limited owner.. Reference may in this. 
connection be made to the following enu- 
meration of “Stridhana”’ in para. 125 of 
Mulla’s Hindu Law: 

(1) Gifts and. bequests from relations. . 

(2) Gifts and bequests from strangers. 

(3) Property obtained on partition. 

(4) Property given in lieu of mainten- 

ance. : - 

. (5) Property 

(6) Property 

arts. 
. (7) Property 

(8) Property 

session. 

(9) Property ; purchased with stridhana, 

„or with savings of income of stri- 
. ' dhana: 

(10), Property acquired front» sources 

, other than those mentioned above. 
These heads of property are then dealt 
with at length by Mulla in paras, 126 2 


whether 
at or 


whatsoever, 


acquired by inheritance. | 
acquired by. mechanical 


obtained by compromise., 
acquired by adverse pos- 
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135 of: his. treatise. Prior to the <om- 
meéncement of the Act, the Hindu female 
did not enjoy full ownership in respect 
of all kinds of “Stridhana” and her 
powers to deal with it further veried 
from ‘school to school. There was a 
sharp difference in this behalf beteen 
Mitakshara and Dayabhaga. And zhen 
the Bombay, Benares, Madras and 
Mithila schools also. differed from zach 
other on the point. Succession to dif- 
ferent kinds of “Stridhane” did not fol- 
low a uniform pattern. The right. of 
the Hindu female over ‘“Stridhana” ~ari- 
ed according to her status as a mazen, 


a married woman and a widow. The 
‘source and nature of the property ac- 
quired also placed limitations on her 


‘ownership and made a difference to the 
mode of succession thereto. A compari- 
“son of the ‘contents of the Explanstion 
with those of para. 125 of Mulla’s Endu 
Law would show that the two are prac- 
tically identical. It'° follows that the 
Legislature in ‘its wisdom took pain. to 
‘enumerate specifically all kinds of 
“Stridhana” in the Explanation and de- 
clared that the same would form “pro- 
perty” within the meaning of that word 
as used in sub-sec. (1). This was dons, in 
the words of Bhagwati, J., “to achieve a 
social purpose by bringing about change 
in the social and economic position of 
women in Hindu Society”. It was astep 
in the direction of practical ‘recogn-tion 
of equality of the sexes and was neant 
to elevate women from a subsertient 
position in the economic field to a peles- 
tal where they could exercise full 
powers of enjoyment and disposal of the 
property held by them as owners, un- 
trammelled by artificial limitations glac- 
ed on their right of ownership by = só- 
ciety in which the will of the dominant 
male prevailed to bring about a supju- 
gation of the opposite sex. It was aBo a 
step calculated to ensure uniformity it the 
law relating to the nature of ownership 
of ‘Stridharia’. This dual purpose ` urder- 
lying the Explanation must be borre in 
mind and given effect to when the sec- 
tion is subjected to analysis and irter- 
pretation, and’ sub-sec. (2) is not to be 
given a meaning which would defeat that 
purpose and negative the legislative in- 
tent, if the language used so warrants. 
A combined reading of the two sub-sec- 
tions and the Explanation leaves. no 
doubt in our minds that sub-sec. (2) does 
not operate to’ take property acquirec by 
ja Hindu female in lieu of maintenane or 


arrears of maintenance 
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(which is ro- . 
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perty specifically included in the. enu- 
meration contained in the - Explanation) 


out of the purview of sub-sec. (1). 

6. Tulasamma’s case (AIR 1977 SC 
1944) (supra) having, in our opinion, 
been decided correctly, the ‘appeal. in 
hand must succeed as the facts in the 
latter are on all fours with those in the 
former. Mr. Desai did vehemently argue 
that this was not so inasmuch as by the 
decree dated August 16, ; 1909 the owner- 
ship of the land in dispute was vested 
in Dayalji and Dahyabhai sons of Mohan- 
bhai and Motabhai soniof Gulabbhai while 
Bai Vajia was only, given the right to 
posses it for her life — the ownership 
remaining all along in the said’ three 
persons, but this argument does not find 
favour with us. It has to be noted’ that 
so long as she lived, Bai Vajia was. | to. 
have full enjoyment of and’ complete 
control over the land, barring any ‘right 
to alienate’ it. Such a right was also 
taken away from the said three persons. 
The arrangement meant that whatever 
rights existed in relation to the land 
during the lifetime of Baj Vajia, were 
exercisable by her alone and by nobody 
else. Not even the said three persons 
could’ deal with the land in any manner 
whatsoever, and if they did, Bai Vajia 
had the right to have their acts declar- 
ed null and void during her lifetime. 
After the land was made over to her she 
became its owner for life although with. 
a limited right and therefore only as a 
limited owner.. Under the decree the 
land vested in the said three persons 
only so long as they were not dispossess-. 
ed of it at the instance of Bai Vajia in 
accordance with the terms stated there- 
in. As soon as Bai Vajia took possession 
of the. land, no rights of any kind what- 
soever in relation thereto: remained with 
them and thus they ceased to ‘be the 
owners ,for the span of Bai Vajia’s life. 


7. Following Tulasamma’s . case . we 
hold that Bai Vajia became a full owner 
of the land in dispute under the provi- 
sions of sub-sec. (1) of S. 14 of the Act 
and that sub-sec. (2) thereof has no ap- 
plication to her case, the land -having 
been. given to her as a limited owner and 
in recognition of her pre-existing right 
against property. In the result there- 
fore, the appeal succeeds and is accept- 
ed. The judgment and the decree of the 
High Court ‘are set aside and the suit 
giving rise to this appeal is dismissed. In 
the circumstances of the casé, however, 
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we leave the parties to bear their | own 
costs throughout. 
Appeal allowed: 


AIR 1979 SUPREME COURT 1004 

` (From : 1975 F, A. J. 220 (Delhi) ) 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ, 


‘Bal Kishan’ Thapar, Appellant v. Muni- 
cipal Corporation of Delhi, Respondent. . 


Criminal Appeal No, 105 of 1978 © D/- 


9- 3-1979, 


“Prevention of Food Adulteration Act 
GT: ‘of 1954), Section 2(ix) (a) and (g) — 
Preparation labelled “as sweet as Sac- 
charin „but not as bitter as Saccharin” — 
Preparation could not. be held. to. have 
been .misbranded as Saccharin or ` pre- 
paration of the type of Saccharin within 
the meaning of Section 2(ix) (a) & (g) — 
1975 F. A. J; 220 (Delhi) Reversed, | 


The Food Inspector took samples of a 
preparation called Para Excellent. and 
Para Asli from the shop of the appellant. 
The label described the preparation ‘as 
sweet as Saccharin but not as bitter as 
Saccharin’. The High Court found that 
Saccharin was misbranded by the appel- 
lant, as contemplated by S. 2 (ix) (a) and 
{g): 

Held (reversing the High Court judg- 
ment) that there was nothing in the label 
to show that the appellant in any way 
tried to give an impression to the pur- 
chaser that either Saccharin or some pre- 
paration of the type of Saccharin was be- 
ing sold, so as to amount to misbranding 
as contemplated by S, 2 (ix) (a) & (g) of 
the Act. All that the appellant purported 
to convey under the label, describing the 
preparation sold was’as sweet as Saccha- 
rin but not as bitter as saccharin, was in- 
tended ` merely io lay emphasis on the 
sweetness of the preparation when it was 
compared to the sweetness of sachharin. 
When the label clearly described the fact 
that the preparation was not as bitter as 
saccharin it:clearly intended to corvey 
that it wads neither something like 
saccharin :nor saccharin itself in any form 
or-of’ any ‘ype. 1975 F. A.J. 220 (Delhi) 
Reversed. (Para 3) 


Further, the use of the word para Sac- 
charin in one of the labels appears to be 
a.mistake because the word is absent 
from the Hindi portion of the. same label. 
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Secondly, the word para Saccharin would 
not indicate that the preparation- sold 
was saccharin in any form or of any 
kind. ‘(Para 4) 

Anno: AIR Manual (3rd Edn.), Prev. of 
F. A, Act, 5. 2Gx) N. 1. 

Mr, Frank Anthony, Sr. Advocate (M/s. 
K. C. Dua and ©. P. Soni, Advocates with 
him), for Appellant; Mr. Soli, J. Sorab- 
jee, Addl, Solicitor General (Mr. B. P. 
Maheshwari and Suresh Sethi, Advocates 
with him), for Respondent. 


FAZAL ALI, J.:-— This appeal by spe 
eia] leave is directed against the Judg- 
ment of the Delhi High Court convicting 
the appellant under Section 7/16 of che 
Prevention: of Food Adulteration Act, 
read with Section 2(ix) clauses (a) & (g) 
of the Act and sentenced to rigorous im- 
prisonment of six months and a fine of 
Rs 1,000/-. This order. was passed by 
the High Court in a revision filed by the 
Municipal Corporation of Delhi against 
the Order of the Trial Court whick co.- 
victed the appellant under Section 7/15 
(sic) (7/16) of the Prevention of Food 
Adulteration Act read with Section 2(ix) 
(k) of the Act and sentenced him to im- 
prisonment till the rising of the Court 
and a fine of Rs, 500/-, a revision against 
this order to the Sessions Judge was un- 
successful and hence a further revision 
was taken by the Delhi Administration 
before the High Court, 

2. The facts of the case are detailed 
in the Judgment of the High Court and 
the Magistrate and we need not repeat 
the same all over again. The Food Ins- 
pectors, namely, one Mr. James and Mr. 
Sinha took samples of a preparation call- 
ed Para Excellent and Para Asli from 
the shop of lhe appellant who according 
to the Food Inspectors sold these pre- 
parations as saccharin, a fact which is 
not admitted by the appellant. The Trial 
Court after considering the evidence and 
the report of the Chemical Examiner 
found that the case of mis-brandiag 
under Section 2(ix) (a) & (g) was not 
made out by the Prosecution, but it was 
certainly mis-branding as contemplated 
by Section 2(ix) (k) of the Act, He, 
accordingly convicted the appellant as 
jndicated above. Mr. Frank Anthony, 
Learned Counsel for the appellant has 
submitted that the High Court was wrong 
in law in interfering with the Order of 
the Magistrate, firstly, because the find- 
ing of fact by the Magistrate was binding 
on the High Court in revision and 
condly, because the High Court tcok a 
legally erronéous view of the law on the 
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interpretation of Section 2(ix) (a) & (g) 
of the Prevention of Food Adulteration 
Act, ; 


3. We have heard learned counsel far 
the parties and have perused the udg- 
ment of the High Court and we ars of 
the opinion that the contention raised by 
the learned counsel for the appellent is 
well founded and must prevajl, We shave 
perused the original label which describ- 
ed the preparation sold to the Food In- 
spectors. There is nothing’ to show that 
the appellant in any way tried to give 
an impression: to the purchaser that 
either saccharin or some preparatio:a of 
the type of saccharin was being sc.d so 
as to’ amount to misbranding as con- 
templated by Section 2(ix) (a) & (€) of 
the Act, All that the appellant purported 
to convey under the label was that the 
préparation sold was as sweet-as saccnarin 
but not as bitter as saccharin. - This 
was intended merely to lay emphasis on 
the sweetness of the preparation wken it 
was compared to the sweetness of saccha- 
rin, ‘When the label clearly described the 
fact that the preparation was nct as 
bitter as saccharin if clearly intend2d to 
convey that it was neither somethirz like 
saccharin nor saccharin itself, in any -form 
or of any type. Mr. Sorabjee appearing 
for the respondent submitted that tka use 
of the word saccharin, 


to, mis-branding and gives the im- 
pression that the preparation sold 
was saccharin or something. aki, to 


saccharin, We are unable to agree with 
this contention, In the -facts and cizcum- 
stances -of the present case ‘anc the 
contents of the label and the deser pticn 
-of the preparation, we are satisfied that 
there was no misbranding, nor was there 
any attempt on the part of the appelant 
to.sell his preparation as saccharin or 
some sort of saccharin. Section 2(iz) A) 
runs as follows: i 


.“Misbranded” — an article of food 
shall be deemed to be misbranded — .. 

(a) “if it is an imitation of, or is s sub- 
stitute for,.or resembles in a manner 
likely to deceive, another article of food 
under the name. of which it is sola and 
is not plainly and conspicuously ‘la 7:elled 
-so as to indicate its true character.” 


4, According to the Additional folici- 
tor General of India, the sale, by: the 
appellant, of the preparation clearly “falls 
within (iii) clause of sub-section (a that 
is’ to say — the preparation resembles 
saccharin so as to deceive-a person who 


itself ancunts’ 


fine is reduced to Rs, 500/-,. In 


- gistrate is hereby restored. The 
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wanted to purchase the -article of, food 
known as saccharin, After “having exa- 
mined the label, its: description and the 
contents of the tin and packets, ‘sold-t» 
the Food ‘Inspectors, we are unable tu 
find any evidence of -any intention on 
the part of the appellant to sell a. pre- 
paration which: resembles saccharin in 
any respect, The words, as sweet as sac» 
charin were merely meant to convey one 
of the qualities of the preparation itseif 
and not the quality of saccharin at all. 
That, by itself, would not attract the pro- 
vision of Section 2(ix) (a) of the Act. It 
was, then submitted that in one of the 
labels under the directions it was men- 
tioned that tne preparation ‘was para 
saccharin. which also shows that ‘the ap- 
pellant intended to pass om the’ prepara- 
tión as some sort of saccharin, In the 
first place, the use of the word para sac- 


charin appears to be a. mistake in the | 
facts of the present case because this 
word is completely absent from the 


Hindi portion of the directions contained 
in the same label. Secondly, the word 
para saccharin would ‘not :indicate that 
the preparation sold was: saccharin -in 
any form or of any kind. It was just :a 
way of describing it because according 
to the manufacturers the preparation was 
as sweet as saccharin. This was mention- 
ed because saccharin being 500 times 
sweeter than sugar, the manufacturer 
wanted to convey that the. - preparation 
was.also much sweeter than .sugar 
could .be used for preparing soda’. wate 
bottles. It is obvious that if any „përson 
who purchased the preparation was not 
conversant with the English language, 
he would not be misled at all, 7 





5. Having regard to these circtim- 
stances we are of the opinion that ‘the 
case of the appellant does not fall with- 
in the clauses (a) & -(g) of Section -2(ix) 
of the Act and ‘the High Court erred’ in 
law in convicting the appellant for mis- 
branding under these provisions, For the 
reasons given above, the appeal is allow- 
ed. .The order of the High Court’ is set 
aside and the sentence of ‘imprisonmert 
of six months is also set aside and tne 
other 
words, the order of the Trial Court Ma- 
appeal 
is accordingly allowed, 


Appeal ; all owed. 
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AIR 1979 SUPREME COURT 1006 
, (From : Punjab and Haryana)* 
JASWANT SINGH, P. S, KAILASAM 
AND A. D. KOSHAL, JJ. 
Bakhtawar and another, Appellants vw. 
The State of Haryana, Respondent. 


Criminal Appeal No. 83 of 1972, Dj- 
6-10-1978, 

“Penal Code (45 of 1860), Sections 299, 
300° Thirdly and 302 — Intention of 
causing death — Noi necessary for ofi- 
ence of murder. —— Bodily injuries suffi- 
cient in ordinary course of nature to 
cause death — Effect. (Evidence Act (1 of 
1872), Section 3). 


For the commission of the offence of 
murder it is not necessary that the accus- 
ed should have the intention to cau7¢ 
death, It is now well settled that if it 1s 
proved that the accused had the intention 
to inflict the injuries actually suffered by 
the victim. and such injuries are found 
to -be. sufficient in the ordinary course of 
nature to cause death, the ingredients of 
clause 3rdly: of Section 300 of the Indian 
Penal Code are fulfilled and the accused 
must, be held guilty of murder punish- 
able under Section 302 of the Code. AIR 
1958 SC 465 and AIR 1977 SC 45 Fol. 
Crl, A. Nos, 1128 and 549 of 1970 Dj- 
16-9-1971. (Puni & Har) Affirmed. 

(Para 5) 


Anno: AIR Comm, Penal Code (2nd 
‘Edn,), Ss, 299-300 N. 25 and 26 and 40. 
AIR Manual (3rd Edn), 
S, 3, N. 9. 


Cases Referred : Chronological Paras 
AIR 1977 SC 45: (1977) 1 SCR 601: 1977 
Cri LJ 1 5 
AIR 1958 SC 465: 1958 SCR 1495: 1358 
Cri LJ 818 5 


“M/s. K. C. Sharma, M, S. Gupta . and 
Prem Malhotra and Km. Manisha Gupta, 
Advocates, for Appellants; M/s. S. ` 
Anand and R. N. Sachthey, Advocates, 
for Respondent. 


JASWANT SINGH, J.:-— The appci- 
lants, Bakhtawar and his son, Sathir, 
who were charged and tried under Sec- 
tion 302 read with Section 34 of the 
IL P. C, (hereinafter referred to as ‘the 
Penal Code’) for causing the death of one 
Balbir Singh, their co-villager, were con- 
victed under S. 304, Part II of the Penal 
Code and were sentenced to ten years 


*(Criminal Appeal Nos. 1128 and 549 of 
1970, D/- 18-9-1971 (Punj & Har).) 
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rigorous imprisonment and a fine of 
Rs. 500/- each by the Sessions Judge, 
Rohtak by his judgment and Order dated 
May 15, 1971. While the appellants pre- 
ferred an appeal to the High Court against 
their conviction and sentence, the State 
filed an appeal against the aforesaid judg- 
ment and order of the Sessions Judge ac- 
quitting the appellants of the offence 
under S, 302 read with S. 34 of the Penal 
Code. The High ‘Court by its judgment 
and Order dated Sept. 16, 1971 found that 
the prosecution had succeeded in establi- 
shing the guilt of the appellants under 
section 302 read with section 34 of the 
Penal Code. Accordingly, it altered the 
conviction of the appellants from the one 
under S. 304 Part II read with 5. 34 of 
the Penal Code to that under S. 302 of the 
Penal Code and enhanced the sentence of 
each of them to life imprisonment remit- 
ing the ‘fine, It is against this judgment 
and order that the appellants have come 
up in appeal i to this court.. 


2. The case as put forth by the prose~ 
cution was: On July 20, 1969 at about 
3.00 P.M. Balbir deceased while plough- 
ing his land noticed the appellants cut- 
ting. bushes from his ‘Johari’ and taking. 
it to the land which was in their posses- . 
sion as mortgagees from one Phule. There- 
upon, the deceased prevented the appel- 
lants from doing so whereupon both the 
appellants launched an attack on him, 
Bakhtawar, appellant inflicting injuries: on 
his arm and other parts of the body with 
a lathi and Sathir giving blows on- his 
head from the wrong side of a gandasi. On. 
seeing the occurrence, Richhpal and Mai~ 
da, (P. Ws. 4 and 5) who had gone to 
Sheo Chand’s well situate near their fields 
to quench their thirst rushed to the place 
of occurrence and extricated the deceased 
from the clutches of the appellants who 
then ran away towards their fields, Leav- . 
ing Maida to look after the deceased who 
had become unconscious as a result of the 
injuries inflicted on him by the appellants, 
Richhpal, (P.W..4) went and reported the 
matter to the village Sarpanch named 
Risal Singh P.W. 8. On being informed 
about the matter, Risal Singh, (P.W. 8) 


accompanied by Richhpal (P.W, 4) arriv- 


ed at ‘the scene of the occurrence and re- 
moved the deceased to the Civil Hospital 
Beri where he succumbed to his injuries 
shortly after admission. On the expiry 
of the deceased, Dr. Ram Lal Gulati 
(P.W. 2) In-charge, Civil Hospital, Beri 
sent Ruga (Exh, P.C.) to the Police Station, 
Beri on receipt whereof, S. I. Ram. Singh, 
(P.W. 10) went to the hospital and record- 
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ed the statement (Exh, P.B.) of Richhpal 
(P.W. 4).on the basis whereof a case wer 
S. 302 read with S. 34 of’ the’ Penal ‘Code 
was registered ‘against the ' appellants. 
After preparing the inquest report, the 
S.I. sent the dead body for post-mor em 
examination. Dr. T. R, Bhalla (P.W 1) 
who performed the autopsy found 12 in- 
juries on the body of the deceased wEich 
he detailed in the Post Mortem Report 
(Exh. PA) and opined that injuries Wos. 
11 and 12 which were grievous were suffi- 
cient to cause the death of the deceased. 
After sending the body for Post-morsem 
‘examination; the S.I, repaired to the p ace 
of the occurrence and recordeed the state- 
ment'of Maida (P.W.'5). The S.L also 
posted a constable to guard the place of 
the occurrence and on the next moreing 
seized some blood from there vide Exh. 
P.F. and arrested the appellants, After- the 
usual investigation, the appellants vere 
proceeded against in the court of Jud-cial 
Magistrate, lst Class, Jhajjar, who œm- 
mitted them to the Court of Session to 
stand their trial under S, 302 read with 
S. 34 of the Penal Code. 


3. On a consideration of the eviderce, 
the Sessions Jiidge found -that’ the ‘apoel- 
lants ‘did not have the intention of caus- 
ing the murder of Balbir but had only the 
knowledge that the injuries caused by 
them were likely to cause his death. Ac- 
cordingly he convicted them under ‘8.304, 
Part II ofthe Penal Code read with 5. 34 
of the Penal Code and sentenced therm as 
stated above. Bot, ‘the appellants -and 
the State felt aggrieved by the judgraent 

‘and order of the Sessions Judge and sre- 
ferred cross appeals with ‘the result as 
indicated above. 


4. Mr, K. C. Sharma appearing on be- 
half of the appellants has urged tha on 
the evidence adduced in the 
offence can be said to have been made 
out against the accused and that in any 
case, the offence, if any, did not amount 
to murder under S, 302 of the Penal Code. 
We are unable to accede to these corten- 
tions. :From the evidence of . Richnpal 
(P.W, 4) and Maida (P.W. 5) it is estab:ish- 
ed beyond any manner of doubt that 
while Bakhtawar, appellant inflicteé in- 
juries on the arm and other parts of the 
person of the deceased, Satbir game a 
number of blows on the head of the de- 
ceased resulting in the following injuries: 


“L? One contused wound 14”x}" oone 
deep on the dorsum of the left hand near 
the knuckle of the left indéx: finger It 
was caused by blunt weapon. `: 


Case no > 
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2. One contused wound 2” x} bone. 
deep on the dorsal aspect of: the left in- 
dex finger in the proximal and middle | 
phalynx, the proximal Prayer was frac-. 
tured, ; 

3. The injury was of grievous nature 
and was caused by blunt weapon.- 
contused wounds #”x}”. and p 
1” bone deep on the posterior aspect of 
left elbow joint. The wound was one 
inch apart from each other. i was caus- 
ed by blunt weapon. ERE 

4. One contused wound 3/4" x $} skin 
deep on the posterior aspect of the. right 
fore-arm in the middle part. 

5. Oné contused wound 1/3” x YP skin 
deep on the posterior aspect of the right 
fore-arm 3” below the elbow joint. : 

6. One contusion mark 2"x1” on.,the 
interior aspect of the right knee joint.. 

7. One contusion mark 2” x 3/4” on the 
interior aspect of the left knee joint. . 

8. One abrasion 3”x}” on the left 
hypochonderic region of abdomen ..7” 
above the anterior illiac spine. 

9. One contused wound 1” x 1/2” skin 
deep on the posterior aspect of the left 
side of the chest over the ARPM region 
in the ‘lower part: . 

10. One contusion mark 3” x 1” on the 
left buttock on the upper and. outer aqua- 
drant. 

11. One contused wound | x? 
bone deep on the left parietal on of 
the scalp 4” above the Pinna of the left. 
ear. There was fracture of the left parie- 
tal bone and the injury was of grievous 
nature and caused by blunt wea srg 

12, One contused wound 1%” x 12" bone 
deep on the right parietal region “of scalp. 
2)” above the pinna of the right ear. There 
was fracture of the right. parietal bone. 
The injury was of grievous: nature and 
caused by blunt weapon.”:. .. .. 

5. The evidence of these two eye wits. 
nesses is trustworthy ‘and there is no-rea- - 
son to discard the same. The evidence of 
these two witnesses receives ample corro- 
boration not only from the statement of 
Risal Singh (P.W, 8) but also from the 
testimony of the doctor who has opined 
that out of the injuries detailed above, 
injuries Nos. 11 and 12 were grievous and 
were sufficient to cause the death-of the 
deceased. For the commission of the 
oifence of murder it is not necessarv that 
the accused should have the intention toj- 
cause death. It is now well settled that 
if it is proved that the accused had the 
intention to inflict the injuries actually 
suffered by the victim and such injuries 
are found to be sufficient in the ordinary 
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course of nature.to cause death, the in- 
gredients of clause 3rdly of S..300 of the 
Indian Penal Code. are fulfilled. .and the 
aceused-must be held guilty of murder 
punishable under Section 302 of the Code. 
Reference in this connection may be made 
to the decision of this Court in . Virsa 
Singh v. The State of Punjab 1958 SCR 
1495: (AIR 1958 SC 465) and State of An- 
dhra Pradesh v. Ravavarapu  Punnayya 
(1977) 1 SCR 601: (AIR 1977 SC 45), There 
is no doubt in our mind that the accused 
in the: present case had the intention to 
cause the injuries. found on the body of 
the deceased..-As already stated, those 
injuries were sufficient in the- ordinary 
course of . nature to cause death. The 
ratio of the two decisions just above cited, 
therefore, applies fully to the facts of 
the instant ‘case. 


6. For the foregoing reasons, we .do not 
firid any merit in this appeal which is dis- 


missed, : 
‘Appeal .dismissed. 


AIR 1979 SUPREME COURT 1008 
a EA ’ (From: Bombay)* 


JASWANT SINGH AND O. CHINNAPPA 
REDDY, JJ. 


, Vasant Moghe, Appellant v. State of 
Maharashtra, Respondent, 


‘Criminal Appeals Nos, 107 and 108 of 
1972, D/- 27-11-1978. 


Penal Code (45 of 1860), S. 409 — Evi- 
dence: and proof — Tahsildar accused 
failing to credit amounts received as land 
revenue, fines etc. in Government Trea- 
sury — Money handed over to the Reader 
— But dominion ‘of accused over amount 
proved — Charge of criminal breach of 
trust against him held established. 


The accused appellant, a Tahsildar in 
Maharashtra State, was incharge .of re- 
ceipt of amounts due to the Government 
by way of revenue, fines etc. He was 
charged under S, 409, Penal Code, The 
case of the prosecution was that the 
amounts received by him during specified 
period were not credited to the Govern- 
ment in the Treasury. It was proved that 
the money was physically handed over 
to: his Reader and not, to the appellant. 


“*(Criminal ‘Reyn. Appln, Nos. 93 ‘and 94 
"= of 1971, D/- 25-2-1972 (Bom).) ` 
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‘tersigned by the appellant. 
covered by ‘the receipts were never ere- 
‘dited- in the Treasury at Chikhalda. That 
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Held: that the circumstance that- the 
money was handed over to the Reader did 
not make any difference. The accused cer- 
tainly obtained dominion over the amounts 
and it was he that was responsible for mis- 
appropriating the amounts. The proce- 
dure followed in the office, the issue. of 
receipts signed by the appellant, the total 
lack of entries in the account books in- 
cluding the book maintained by the ac- 
cused, and the production of the. suspici- 
ous receipt by the clerk that the arnounts 
were received by the clerk from the 
Reader for crediting in the treasury, at a 
late stage of the case, clearly established 
the guilt of the appellant. (Conviction 
confirmed but sentence of imprisonment, 
having regard to the circumstances of the 
case, was reduced to the period of impri- 
sonment. already suffered by him; sentence 
of fine, however, was allowed to stand.- 
(Para 5) 
‘Anno: AIR Comm, Penal Code (2nd 
Edn.) S. 409, N. 9. ae 
. Mr, M., N. Phadke, Sr. Advocate (Mr. 
O. P. Sharma, Advocate with him). for 
Appellant; Mr. O. P. Rana and M. N. 
Shroff, Advocates, for Respondent. 


CHINNAPPA REDDY, J:— These cri- 
minal appeals may be disposed of by a 
single judgment. -The Trial Court, the 
Appellate Court: and the Court of Revi- 
sion have concurrently found the appel- 
lant guilty of charges under Section 409 
Indian -Penal Code in two separate cases. 
Ordinarily we would not have taken a 
tourth look at the evidence but we did so 
because some of the findings recorded by | 
the Court of Revision appeared to us to 
be halting, Having considered the entire 
evidence and all the facts and cireum- 
stances of the case, we are satisfied that 
the dppellant was rightly convicted by 
the Courts below, j 
2 The, appellant was working es a 
Tahsildar at Dharni from 18th June, 1967. 
to 24th June, 1968. Pande and Wadhon- 
kar were working under him during that 
period as Reader and Clerk respectively. 
As Tahsildar the appellant was incharge 
of, receipt of amounts due to the Govern- 
ment by way of revenue, fines etc. The 
case of the prosecution was that between 
and February. 1968 and lst March, 1968 
he received a total sum of Rs. 824.20 ps. 
from’ sixteen persons towards land reve- 
ntie and issued réceipts to them. The re- 
ceipts were prepared by Pande and coun-~ 
The amounts 


was the subject matter -of the first case. 
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In the second case the allegation was that 
the appellant had auctioned certain tim- 
ber and had received a.sum of Rs, 1195/- 
from the auction purchasers, This amount 
was also not credited to the Government 
in the Treasury. 

3. The defence of the appellant was 
not that the amounts were mot received 
but that the amounts had been handed 
over on 25th March 1968 to Wadhonkar 
for the purpose of being remitted inta 
the treasury. A receipt said to have been 
given to him by Wadhonkar was produe- 
ed by the appellant. The receipt was in 
the writing of the appellant but signed by 
Wadhonkar, 

4. The principal submission of Shri 
Phadke learned Counsel for the appellant 
was that the evidence did not show that 
any amount was entrusted to the appel- 
lant, The evidence showed that the 
amounts were entrusted to Pande alone 
and if Pande had not remitted the amount 
into. the treasury. immediately, the appal- 
lant could at the worst said to be gui-ty 
of lack of supervision but could not be 
said to be guilty of an offence under Sec- 
tion 409 Indian Penal Code. The learned 
Counsel sought to derive support for his 
argument from the finding of the Court 
of Revision that it was Pande that receiv- 
ed the amount and not the appellant, kut 
that the appellant must be held to have 
dominion over the amount received by 
Pande According to the learned Counsel 
it would be going too far to hold that the 
appellant had dominion over the amounts 
received by Pande, 


5. We are unable to agree with the 
submissions of the learned Counsel for 
the appellant. It is true that the actual 
physical act of receiving the money was 
that of Pande but the evidence shows that 
the money was paid into the hands of 
Pande in the presence of the appellant. 
The receipts were prepared by Pande and 
signed by the appellant then and there. 
The evidence of P.Ws, 5 and 7 shows that 
three account books were maintained, a 
Cash book, by the Reader, a chest cash 
book by the Tahsildar and a general cash 
book by the Naib Tahsildar. The evi- 
dence shows that the procedure followed 
was that after necessary entries were 
made in the account books, the amount 
would be kept in the Tahsildar’s chest or 
in the Nazir’s chest before being deposit- 
ed in the Treasury, If the emount was 
less than Rs. 500/- it would be kept in 
the Nazir’s chest and if the amount was 
more than Rs, 500/- it would be kept in 
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the Tahsildar’s chest. The duty of depo- 
siting the amount in the treasury was that 
of the Nazir. It was the duty of the Tah- 
sildar to check the cash books and the 
cash every day. If the Cash Books were 
maintained every day, it was the duty of 
the Tahsildar to see that they were main- 
tained properly. 
has been established by the prosecution 
evidence and it is also admitted by the 
accused that there are no entries what- 
ever in the cash books or the Cash re- 
gister concerning the amounts which are 


the subject matter of the two cases. In 
fact the books contain no entries at 
all for the period in question. Ac- 


cording to the statement of the ap- 


pellant under Section 342 Criminal 
Procedure Code (old) all the ac- 
counts were in a mess. When he took 


charge as Tahsildar, he had made a com- 
plaint about it and accounts were being 
slowly written up for the past period. 
This statement of the accused far from 
improving matters makes things worse 


for him. If he found everything in a mess - 


and if he had made a complaint about it 
surely he should be more careful and vi- 
gilant after taking charge. The issue of 
the receipts signed by him clearly shows 
that he had full knowledge of the collec- 
tions of the amount. If knowing that ac~ 
counts were already in a mess, he did not 
bother to see that the amounts were pro- 


- ’ [Prs, 2-5] S, C. 1009 : 


In the present case it. 


perly credited, it can only mean that he . 
was either grossly negligent in the dis- 


charge of his duties or that he had him- 
self misappropriated the amounts. It is 


. difficult to accept any case of negligence 


on the part of the appellant since he him- 
self had already complained about the 


sorry state in which the accounts were - 


maintained when he took the charge. A 
sure pointer to the guilt of the accused 


is the production by him, at a late stage, . 


of the receip; signed by Wadhonkar. This 
receipt Ex, 58 is a tell-tale document. It 
recites “Received two envelopes contain- 
ing an amount of Rs, 1195/- and Rs, 874.20 


respectively from Shri Y, B., Pande, Rea-. 


der of the Tahsildar, Dharni, for crediting 
in the Chikhalda treasury”. It is signed 


by Wadhonkor. Wadhonkar has denied . 


his signatures, There are certain suspi- 
cious features about this receipt. In the 
first place according to the appellant the 
money was handed over to Wadhonkar on 
25th March 1968. The appellant offered 
no explanation as to why the money had 
been retained so long. In the second 
place it was not explained why a receipt 


had been taken from Wadlonkar. There 


sab 


fe 


{the ‘account books 
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is no evidence whatever to indicate that 
it was the practice to take a receipt from 
the Clerk whenever any money was hand- 
ed over to him for being remitted into the 
treasury. In the third place, the money 
was notin fact credited in the treasury 
and the accused offered no explanation as 
to what steps he took to find out whether 
the money had in fact been deposited or 
not. Finally the receipt itself was pro- 


duced by the appellant before the police- 
‘et a very late stage of the investigation. ` 


It the present version that the money had 


been handed over to Wadhonkar ‘and the . 


receipt obtained from him on 25th March 
1968 is true, surely the appellant would 


have straightway produced the receipt’ 


before the Police. We think that the ap- 
pellant is seeking to take advantage of the 
circumstance that .the witnesses ‘stated 
that the money was physically handed 
over to. Pande. Having regard to the cir- 


>. cumstances of the case we do not think 


that that circumstance makes any differ- 
ence. The accused certainly obtained do- 
minion over the amounts and’ it was he 
that was responsible for misappropriating 
the amounts. The procedure followed in 
the office, the issue of receipts signed by 
the appellant, the total lack of entries in 


maintained by the accused, and the pro- 
duction of the suspicious receipt P. 58 at 


a late stage of the case clearly -éstablish, 


the guilt of the appellant. In the. result 
the conviction of the appellant in both the 
cases is confirmed. In regard to the sen- 
tence the learned Counsel ‘for the appel- 
lant argued that the appellant thas lost his 


job and is now'a broken man and there- 


' fore, hè may not be sent back to prison 


after ‘so many years, this appeal having 
been admitted in 1972. Having regard: to 
. the circumstances’ of the 
“that no useful purpose will be served by 


case We think 


sending the-appellant back to jail. The 


‘sentence of “imprisonment passed on the 


appellant in'each of the case is reduced to 


the period of imprisonment already suffer- , 


ed by him. -The sentence of fine will 
however, stand. With this modification in 


regard-to.the senience, both the appeals ` 


are dismisced. 


Sentence’ modified. 


Jagdish v, State of Rajasthan (Fazal “ALL J). < 


including the book. 


“Curiae, 


: „ment. 


1969, D/- 3- -3-1972 (Raj). ) l 
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AIR 1979 SUPREME COURT 1010 
(From : Rajasthan)* , 


S. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ, 


Jagdish, Appellant v. State of. Rajasthan, 
Respondent, ` 


Criminal Appeal. 
28-2-1979, re 

Criminal Procedure . Code (2 of 1974), . 
S, 354 — Criminal Trial — Appreciation 
of evidence -—- Obligation on prosecution 
to explain injuries on Accused —- When 
obligation arises — Two conditions, -(Evi- 
dence Act (1 of 1872), S. 3). 

It is true that where serious injuries are 
found on the person of the accused, as a 
principle of appreciation : of evidence, -it 
becomes obligatory on the prosecution to 
explain the injuries, so as:to satisfy the. 
Court as to the circumstances under which 
the occurrence: originated, But before this 
obligaiion is placed on the prosecution, 
two conditions must be satisfied: 


1. that the injuries on the person of the 
accused ‘must: be very serious and severe 
and not superficial; 


2. that it must be shown that these in- © 
juries must have been caused at the time 
of the occurrence in question. Cri- Ap- 
peals Nos. 354 and 121 of 1969 D/- 3-3- 
1972 (Raj) Affirmed. (Para 1) 


Anno: AIR Comm. Cr, P.C. (ith Edn.), 
S. 354, N, 6; AIR ote (3rd Edn.) Evi- 
dence. Act, 5: 3N. 


Mr. L, N. Pin Advocate, Amicus 
for Appellant; Mr. Sobhagmal 
Jain, Advocate, for Respondent. 


FAZAL ALI, J.:— In this appeal under 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act the ap- 
pellant “was. convicted along with other 
accused- “by -the Sessions Judge -under . 
§.:304-Pt, I read with S, 34 of the LP.C,. 
and. ‘sentenced to five years R. I. The 
State filed an appeal to the High Court 
against the acquitial of the appellant 
under S, 302 LP.C. and other accused, The 
High Court while. allowing the appeal of 
other accused also allowed the appeal of 
the State against the appellant Jagdish- 
and set aside his acquittal under S. 302 
LP.C, and convicted him under S. 302 
I.P.C. and sentenced him to life imprison- 
We have gone through the judg- . 


No. 150 of 1972, D/- 





_*(Criminal Appeals Nos. 354 and FA of 
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ment of the High Court which has given 
cogent reasons for holding that the Tal 
Court Judge was absolutely wrong in ac- 


quitting the appellant of the cha-ge - 


under S, 302 LP.C. The injuries found 
on the deceased were very severe wh.ch 
resulted in fracture of the scalp on “he 
left parietal bone and also a fracture of 
the temporal bone. These were the tvo 
injuries which according to the prose -u- 
tion were the cause of the death of “he 
deceased Jairam. The Sessions Judge was 
of the opinion that as some of the acc1s- 
ed persons had: also injuries it was a case 
‘of mutual assault and therefore, there was 
no intention to cause murder. The Hgh 
Court has rightly pointed out that “he 
findings of the Sessions Judge are not 
-based on a proper appreciation of the evi- 


dence, ‘It is true that the accused Fad. 


some injuries on their persons. The n- 
juries on their persons were extremly 
superficial and could be easily explained. 


As regards Nanda, it is true that he kad. 


five injuries out of which two are ¢cn- 
tused wounds. It was the evidence of 
D.W. 1 that he examined the injuries on 
25-6-67 ie. two to four days after “he 
_ occurrence, It has not been proved that 
all the injuries sustained by him were 
sustained in the course of alteratron 
which resulted in the death of the ce- 
ceased, so as to lay the burden on whe 
prosecution to explain the presence of 
these injuries. Even the contusions are 
not of serious nature. It is true tEat 
where serious injuries are found on the 
person of the accused, as a principle of 
appreciation of evidence, it becomes oHi- 
gatory on the prosecution to explain fhe 
injuries, so as to satisfy the Court as to 
the circumstances under which the occtr- 
rence originated. But before this obliga- 
tion is placed on the prosecution, tvo 
conditions must be satisfied: Sout 


1, that the injuries on the person ‘of fhe 
accused must be very serious and severé 
and not superficial; 

2. that it must be shown that these n- 
juries must have been caused at the time 
of the occurrence in question. 


In the instant case, none of these ccn-— 


ditions are satisfied. The injuries are. €x- 
tremely superficial and there is nothing 
to show that they were caused during tne 
alteration which resulted in the death of 
the deceased. Having regard, theréfo-<, 
to the circumstances of the case, we fiad 
ourselves in complete agreement, with ime 
view taken by the High Court in convi:t- 
ing the appellant under S. 302 LP.C. We 
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find mo‘ force in this appeal. It is dismis- - 


Appeal dismissed. 


AIR 1979 SUPREME COURT 1011 
(From : Gujarat) 


‘S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Kanchansingh Dholaksingh Thakur, Ap- 


` pellant v. Siate of Gujarat, Respondent. 


Criminal Appeal No. 444 of 1974, D/- 
9-2-1979. ` 


Penal Code (45 of 1860), Sections 467, 
471 and 477 A — Prevention of Corrup- - 
tion Act (2 of 1947), Section 5(2) — Of- 
fences under — Evidence and proof — 
Evidence of hand-writing expert — Value 
of —- Conflict between expert witness 
and other witnesses —. Expert evidence 
found unreliable — Conviction cannot ‘be 
sustained, (Decision of Gujarat High 
Court, Reversed), (Evidence Act (1 of 
1872), S. 45). 


In order to rely on the evidence of an . 
expert the Court must be fully satisfied. 
that he is a truthful witness and also a` 
reliable witness fully adept in the art of. 
identification of hand-writing in order 
to opine whether the alleged hand-writ- .. 
ing has been made by a particular person ~ 
or not. Where the evidence of the expert . 
has been disbelieved by the High Court - 
on the most material points, it is wholly’ 
unsafe to base the conviction of the. 
accused merely on the testimony of the | 
expert. : (Para 1) 


In the instant case the conviction of 
the accused has been based mainly on 


an entry from which it appears that the: — 


accused had misappropriated a certain . 
sum, The entire conviction rests on the 
uncorroborated testimony of the hand- 
writing ‘Expert. The High Court has . 
clearly found that the expert had opined 
in case of even those persons who ad- 
mitted tg have signed in token of the 
payment that: the signatures of these . 
witnesses were forged, This is a most 
extraordinary situation because when 
the witnesses testified on oath that they 
had signed the Register and the signa- 
tures shown to them were their own how 
could the expert say that the signatures 
were forged. At any rate the expert's., 
opinion does not appear to be reliable for 
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this reason, Once it is proved that the 
accused had not forged the signature on 
the entries concerned on which the entire 
case of the prosecution is based there is 
mo legal evidence to prove either the 
- charge of misappropriation or use of 
forged document or the charge of cor- 
ruption or allegation of forgery. Decision 
of Gujarat High Court, Reversed. 


(Para 1) 
Anno: AIR Comm, Penal Code (2nd 
Edn.), S. 467, N. 7A, 12; S. 471 WN. 5; 


S. 477A, N. 19; AIR Manual (8rd Edn.), 
Evi, Act, S. 45, N. 10; ATR Manual (ard 
Edn.), Prev. of Corruption Act, S. 5, N. 6. 


FAZAL ALI, J.— In this appeal by 
special leave the appellant had been con- 
victed under Section 5(2) of Prevention 
of Corruption Act and Sections 467, 471 
and 477A of the Indian Penal Code and 
sentenced to one year’s rigorous impri- 
sonment under each count and also sen- 
tenced to a fine of Rs, 100/~ as mentioned 
in the-High Court judgment, The sen- 
tences have been ordered to run con- 
currently. A detailed marrative of the 
prosecution case has been given in the 
judgment. of the High Court which has 
gone into minute details, A perusal of 
the judgment of the High Court clearly 
shows that almost the entire part of 
the prosecution case has not been accept- 
ed by the High Court and conviction of 
the appellant has been based mainly on 
entry A-18 from which it appears that 
the appellant had misappropriated a sum 
of Rs. 1750/-. It was also alleged that the 
appellant forged the signature of Raman 
Bhai on various dates to show payment 
of Rs, 250 although these payments 
were mot made to Raman Bhai at all. 
The position is that the entire conviction 
rests on the uncorroborated testimony of 
‘he Expert P. W, Acharya. The High 
Court has clearly found that the expert 
had opined in case of even those person» 
who admitted to have signed in token of 
the payment that the signatures of these 
witnesses were forged. This is a most 
extraordinary situation because when the 
witnesses testified on oath that they had 
signed the Register and the signatures 
shown to them were their own how 
could the expert say that the signatures 
were forged, At any rate the expert’s 
opinion does not appear to be reliable 
for this reason, Once if is proved that 
the appellant had not forged his signa- 
ture on the . entries comcerned in 
Exh, A-18 on which the entire case of 
the prosecution is based, there is mo 
legal evidence to prove either the charge 
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of misappropriation or use of forged 
document or the charge of corruption or 
allegation of forgery. While this conten- 
tion was specifically raised before the 
High Court by the counsel for the appel- 
lant the High Court does not appear to 
have given any satisfactory explanation 
for this, It is well settled that in order to 
rely on the evidence of an expert the 
Court must be fuly satisfied that he is a 
truthful witness and also a reliable wit- 
ness fully adept in the art of identifica- 
tion of hand-writing in order to opine 
whether the alleged hand-~-writing has 
been made by a particular person or 
not. As the evidence of the expert has 
been disbelieved by the High Court on 
the most material points, we find it whol- 
ly unsafe to base the conviction of the 
appellant merely on the testimony of the 
expert. 


2. Apart from this there is yet another 
circumstance that throws a serious 
doubt on the complicity of the appel- 
lant, Even according to the prosecution 
case apart from the appellant, there 
were other officers also who were en- 
trusted with the task of organizing rallies 
and paying monies to the persons who 
attended the same for their meals, The 
possibility thai the signature in Exh. 
A-18 might have been forged by one of 
these officers and not the accused has 
not been excluded by the prosecution. 
In this view of the matter we are satisfi- 
ed that the prosecution has not proved 
its case against the appellent beyond re- 
asonable doubt. In the result the appeal 
is allowed, the convition and sentence 
passed on the apnellant are set aside and 
the appellant is acquitted of the charges 
framed against him. The appellant will 
now be discharged from his bail bonds. 

Appeal allowed. 


AIR 1979 SUPREME COURT 1012 
(From : Gujarat)* 
JASWANT SINGH, P, S. KAILASAM > 
AND A. D. KOSHAL, JJ. 
Labhshanker Maganlal Shukla, Appel- 
lant yv. State of Gujarat, Respondent, 
Criminal Appeal No, 84 of 1972, D/- 
29-9-1978. 
(Criminal E No. 
31-1-1972 (Guj). ) i 
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892 of 1970 D/- 
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Evidence Act (1 of 1872), Section 3 — 
Burden of proof — Burden is always on 
prosecution to establish beyond reason- 
able doubt ail ingredients of offence with 
which person accused is charged — Wit- 
ness very much interested in disclaming 
authorship of signature — Apart from 
word of witness no evidence at a] to 
show that purported signatures were not 
in hig handwriting — High Court, held 
erred in relying on word of witness and 
giving benefit of doubt to witness sather 
than to accused. Criminal Appeal N>». 892 
of 1970, D- 31-1-1972 (Guj) Reversed. 
(Penal Code (45 of 1860), S. 464). 

i (Para 5) 

Anno: AIR Manual (3rd Edn.) Ev= Act, 
S..3, N. 55 and 27, 28. AIR Comm, Penal 
Code (2nd Edn.), S. 464, N, 12, 


Mr. U. R. Lalit, Sr. Advocate (M/s. 
K. L. Rathi and P. C. Kapoor, Advocates 
with him), for Appellant; Mr, G. A. Shah 
and Miss Radha Rangaswami, Advccates, 
for Mr. M. N. Shroff, Advocate, for Res- 
pondent. 


KOSHAL, J.:-- This appeal by special 
leave is directed against the judzment 
dated 31st Jan, 1972 of the Gujarat High 
Court setting aside the acquittal o: the 
appellant for an offence under 3. 409 
of the I. P. C., convicting him  taereof 
and sentencing him to rigorous imprison- 
men, for six months and a fine of 
Rs, 3000/-, the sentence in defacit of 
payment of fine being rigorous imprison- 
ment for one month, 


2. The case arises out of the affzirs of 
a Co-operative Society named Ihran- 
gadhra Nargrik Sahkarj Bank Lénited, 
Dhrangadhra, {hereinafter referred zo as 
the Bank), into which a probe wa held 
at the instance of the Government of 
Gujarat in the year 1966 through the 
police who ultimately prosecuted three 
persons in the court of the sessions Judge 
Surendranagar. The charge agains the 
three accused was that during the >eriod 
between the 25th Sept. 1957 and tks 3ist 
May 1958, they committed criminal sreach 
of trust in respect of a total sum of 
Rs, 23,200/- over which they had dominion 
and which was in their possessien as 
bankers. The breach of trust con plain- 
ed of was said to have been commited in 
pursuance of a conspiracy entered into by 
the three accused who were charge] with 
an offence under S, 120-B read witn Sec- 
tion 409 of the I. P. C. Inthe aterna- 
tive they were charged for an «fence 
under S, 409 read with 5. 84 of th. Code 
or one under S. 409 aforesaid simpliciter. 
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The trial ended in an acquittal of all the 
three accused of the charge in its entire- 
ty. The judgment of the learned Sessions 
Judge was upheld by the High Court in 
an appeal instituted by the State of Guj- 
arat except in relation to one item of 
Rs. 2000/- which was found to have been 
the subject-matter of a breach of trust 
by the appellant, who was convicted and 
sentenced as aforesaid, 

3. The offence under Section 409 of 
the I. P. C. found by the High Court to 
have been brought home to the appel- 
lant pertained to a transaction which 
took place at the Bank on the 3rd Dec. 
1957, when a sum of Rs, 2000/~ was 
debited to the account of Parmanand 
Acharya (P.W. 2 and hereinafter called 
Acharya) on the basis of five documents 
(Exhibits 46/1-5) which purport to evid- 
ence the receipt by the letter of the 
said sum by way of loan and each of 
which purports to bear his signature. 
Document Ex, P. 46/1 is an application 
for a loan of Rs. 3000/- by Acharya. 
Document Ex, 46/2 is a Kabulyat (ack- 
nowledgement) in respect of the receipt 
of the sum of Rs. 2000/- by Acharya as 
a loan, This Kabulyat bears the attesta- 
tion of two marginal witnesses named 
Gokuldas and Punjara Rasiklal Gopalji. 
It further bears an endorsement by 
Harihar Maneklal and Babubhai Chha- 
ganial Pancholi: who undertook the 
responsibility for the repayment of the 
loan as sureties, Still another endorse- 
ment appearing on the Kabulyat and 
said to bear the signature of the appel- 
lant speaks of the identification of 
Acharya as a person known tọ the appel- 
lant. Document Ex. 46/3 is a demand 
pro-note which is again attested by the 
two marginal witnesses above named. 
Document Ex. 46/4 is a payment voucher 
authorising the Bank to debit the sum of 
Rs. 2000/- to Acharya’s account, Docu- 
ment Ex. 46/5 is another voucher direct- 
ing the Bank to credit a sum of Rs, 10/~ 
jn the compulsory savings account of 
Acharya opened on that very day. 


According to the prosecution, Acharya 
was not in the picture at all and either 


somebody impersonated him at the 
instance of the three accused or the 
signatures of Acharya on the various 


documents were otherwise forged so that 
the amount of Rs. 2000/- was either paid 
to the impersonator for the benefit of 
himself and the three accused or was 
embezzled by the three of them without 
a fourth person being made to partici- 
pate in the embezzlement. 
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4. The findings arrived at by the High 
Court are detailed below: 


(i) Although the Bank obtained an 
award dated 15th Dec. 1963 (Exhibits 63 
-vand 63/2) against Acharya im respect of 
the amount due on the transaction of the 
` 8rd Dec. 1957, Acharya has 
` all responsibility in respect thereof and 
the stand taken by him that he was not 
‘the author of. the signature purporting to 
be his and appearing on documents 
Exhibits 46/1-5 is correct, 


Gi) Punjara Rasiklal Gopalji has de- 
posed that he did not sign any of the 
documents above meritioned and his evid- 
ence is trustworthy: 

(iii) Although the signature of Gopal- 
das does appear as a marginal witness on 
the Kabulyat (Ex, 46/2), he had made 
that signature on a blank form and be- 
‘fore the signature purporting to be that 
of- Acharya appeared on the same... 

(iv) Although the appellant made a 
faint attempt to deny his signature on 
the Kabulyat (Ex. 46/2), the same was 
proved to be his. 

(v) -Acharya was well known to the 
appellant and so were the two sureties. 

(vi) The appellant made a false en- 
dorsement of identification deliberately 
and with full knowledge of the real facts. 


(vii) The two co-accused of the appel- 
lant were justified in advancing the loan 
on the basis. of the identification endorse- 
ment made by the appellant who was the 
Chairman of the Board of Directors of 


-the Bank as also of the Loan Commiitee _ 


‘thereof, ta 

` It was on the basis of these findings 
that the appellant was convicted and 
sentenced as aforesaid. o 


* § After hearing learned counsel for 
the parties, we do not find ourselves in 
‘agreement with the main conclusion arriv- 
ed at by the High Court, namely, that the 
testimony of Acharya deserved to. be 
taken at its face value and that it was 
proved on the record that the signatures 
purporting to be that of Acharya and ap- 
pearing on decuments Exhibits 46/1-5 
were not his. In this connection it may 
be noted that although an award was 
obtained by the Bank against Acharya 
as far back as 15th Dec. 1963, he took no 
steps to have the. award set aside even 
. though he appeared in the proceedings 
‘held by the arbitrator. The explanation 
‘offered is that after he had put in ap- 


pearance during those proceedings, he. 
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lost contact therewith and never. came 
to know of the award. Even if that be so, 
we cannot lose sight of the fact that 
Acharya was a witness very much inte- 
rested in denying his responsibility flow- 
ing from documents Exhibits 46/1-5 and 
in disclaiming his signatures thereon, It 
was, therefore, the duty of the prosecu- 
tion to establish the correctness of its 
stand by production of more reliable evi- 
dence. It is noteworthy that apart from 
the word of Acharya, there is no evid- 
ence at all to show that the signatures 
purporting to be his were not in hbis 
handwriting. The services of a hand- 
writing expert were no doubt requisi- 
tioned by the prosecution but his testi- 
mony is to the effect that no definite 
opinion can be given about the disputed 
signatures as to whether they . were or 
were mot made by Acharya, The position 
boils down to this that the court had to 
make a choice between the stand: of 
Acharya who, as already stated is a wit- 
ness very much interested in disclaim- `. 
ing the authorship of the said signatures, 
and that of the appellant according to, 
whom it was Acharya and nobody else 
who was the author thereof. In this 
situation the High Court erred in rely- 
ing on the word of Acharya and thus 
giving the benefit of doubt to him rather 
than to thé appellant who deserved’ it, 
the onus of proof being always on ‘the 
prosecution to establish beyond reason- 
able doubt all the ingrédients of an of- 
fence with which a person accused there- 
of is charged. = ; . 


6. Once it is held that the disputed 
signatures have not been proved. to be 
in the handwriting of a person. other 
than Acharya,.the appellant cannot be 
held guilty of any offence. - whatsoever; 
for, if ‘those signatures have flown from 
Acharya’s pen, the money was rightly 
paid. to. the person who had applied for 
it and.in whose favour its payment had 
been sanctioned by the Bank. Accepting 
the appeal, therefore, we reverse the 
judgment of.the High Court in so far as 
it relates tg the conviction and sentence 
of the appellant, who is acquitted of the 
charge in its entirety. 


Appeal allowed. 
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(From; Allahabad)* 


Y. V. CHANDRACHUD C. J. AND 
V. D. TULZAPURKAR, J. 


Kripashanker, -Appellant v. The Di- 
rector of Consolidation and others, Res- 
pondents. x 3 


Civil Appeal No. 1634 (N) of 1969, D/- 
11-1-1979. 


U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 154, 163, 189 
~— Object of S. 154 — Transfer by way 
of sale or gift in contravention of S. 154 
is not void but voidable only to the ex- 
tent of excess over'and above the pre- 
scribed limit — S. 189 has no hearing on 
question as to how and to what extent 
the transferee is affected. Civil Misc. 
Writ No. 4389 of 1967, D/- 22-12-1967 
(All), Reversed. R ; 


Sub-sec. (1) of S. 154 merely places a 
restriction on transfers by a Bhumidhar 
but does not deal with the effect.of a 
deed executed in breach of the restric- 
tion imposed. The effect of the contra- 
vention of S. 154 has been specified in 
S. 163 and all that $. 163 provides is 
that where such a transfer in contraven- 
tion of S. 154 has been made the trans- 
.feree shall be liable to ejectment. The 
expression “holding or part” in Sec. 163, 
which undoubtedly refers to the holding 
or part that has -been transferred by the 


Bhumidhar is preceded by the word 
‘such’ and that whole expression “such 
holding or part” clearly means that 


holding or part thereof which has been 
transferred in contravention of S. 154. In 
other words, the use of the words “such” 
“clearly suggests that the ejectment 
should be from the land transferred in 
contravention of S. 154, that is to say, 
from the land in excess of the ‘presvrib- 
ed limit. Reading Ss. 154 and 163 to- 
gether, therefore, it is clear that any 
transfer by a Bhumidhar in contravention 
of 5. 154 is not void but voidable at the 
instance of the Gaon Sabha only to the 
extent of the contravention, that is to 
say, only to the extent of excess over 
and above the prescribed limit. Sec. 189, 
deals with extinction of interest cf a 
transferor-Bhumidhar who has effected a 
transfer in contravention of S. 154 and 


has no bearing on the question as to 
a a ere ea eis eee ee 


*(Civil Misc. Writ No. 4389 of 1967, D/- 
22-12-1967 (All)). 
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how and-to what extent the transferee 
is affected by the contravention. . 
(Para 7) 


The ‘object behind enacting S. 154 is 


to place a ceiling on land holding and it. 


is with that object in view that a’ res-" 


triction of the type specified therein is 


placed on the right of a Bhumidhar to ` 


transfer his land by way of sale or . gift 
arid if this be the real object ‘of © the 
legislature then that object would be 
achieved if on proper interpretation it 
is held that the deed by which transfer 
is effected in contravention of Sec. 154 
should meet the consequences under Sec- 
tion 163 not entirely but only to the ex- 
tent of the excess over and above the 
prescribed limit. 1969 UJ (SC) 629, Rel. 
on. Civ, Mise. Writ. No. 4389 of 1967, 
D/- 22-12-1967 (All), Reversed. 

: i (Para 9) 
Cases Referred : Chronological Paras 


1969 UJ (SC) 629 3. 


Mr. G. L. Sanghi, Sr. Advocate, (Mr. 
U. P. Singh and Mr. P. N. Tiwari, Ad- 
vocates with him), for Appellant; Mr. 
G. N., Dikshit, Sr. Advocate (Mr. M. V.. 


Goswami, Advocate with him), for. Res-` 


pondents. 


TULZAPURKAR, J. This appeal by 
certificate raises a short question as to 
whether a transfer by way of sale of 
gift in contravention of S. 154 of the 
Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1950 (hereinafter re- 
ferred to as “the Act”) is void or void- 
able to the extent of area in excess of 
the limit of 124 acres prescribed therein? 

2. The facts lie in a narrow compass 
and are these. One. Basant, resident of 
Gursandi village, since deceased, was the 
Bhumidhar of several plots of land com- 
prised in two Khatas bearing Nos. 14 
and 78 in villages Gursandi and Saraiya, 
District Mirzapur. He executed a regis- 
tered gift deed on Dec. 19, 1964 in fav- 
our of the appellant in respect of the 
plots comprised in the said two Khatas 
but died before the mutation could be 
effected in the name of the appellant in 
the Revenue records, During the Conso- 
lidation proceedings that were initiated 
under the U., P. Consolidation of Hold- 
ings Act, the two villages having come 
under the operation of consolidation of 
holdings scheme, the appellant applied 


for mutation in his name in respect of ` 


the plots covered by the Gift Deed. Ob- 
jections were filed by several persons 
under S. 9 of the Consolidation of Hold- 
ings Act claiming different tights in or 


, 


N 


‘to an area of more than 124 acres, 
‘the entire Gift Deed was, therefore, void, 
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over some of the plots gifted to the ap- 
pellant. The principal objector was the 


“Gaon Sabha of Gursandi Village, which 


body in its objections filed on March 28, 
1966 contended that the Gift Deed in 
favour of the appellant contravened Sec- 
tion 154 of the Act because as a result 
of it the appellant had become entitled 
that 


that no mutation could: ‘be ordered in 
favour of the appellant and that the 
appellant was liable to be ejected from 
the said lands to which the Gaon Sabha 
had become entitled under S. 163 of the 
Act. The Consolidation Officer heard the 
mutation application of the appellant and 
the various objections filed under Sec. 9 
together; in respect of some of the plots 
he upheld the claims of some of the ob- 
jectors but negatived the contention of 
the Gaon Sabha that the entire Gift 
Deed was void and he allowed mutation 
to be effected in favour of the appel- 
lant on the basis of the Gift Deed in 
respect of the remaining plots after ex- 
cluding those over which claims of 
others had been upheld by him. 


3. Feeling aggrieved by the Consoli- 
dation Officer’s order dated March 31, 
1956, the appellant as well as the Gaon 
Sabha preferred appeals to the Settle- 
ment Officer, the former being against 
the claims of certain objectors that had 
been upheld by the Consolidation Officer 
while the latter being against the order 
‘directing mutation being made in appel- 


, lant’s favour in respect of certain plots 


: the Gaon Sabha that the Gift Deed 


on the basis of the Gift Deed. The Set- 
tlement Officer upheld the contention of 
in 
favour of the appellant being in contra- 
vention of S. 154 of the Act was void 
and the transferee was liable to be eject- 
ed from the lands at the instance of 
Gaon Sabha under S. 163 of the Act; in 
that view of the matter he allowed the 


- appeal of the Gaon Sabha and dismiss- 


‘ed the appeal of the appellant. Against 


the order dated Aug. 4, 1967 of the Set- 
tlement Officer, the appellant preferred a 
revisional application to the Director of 
Consolidation who, confirmed the view 
of the Settlement Officer and dismissed 
the revisional application November 22, 
1967. The appellant challenged the view 
taken by the Settlement Officer as well 
as the Director of Consolidation before 
the Allahabad High Court by filing a 
‘writ petition being Civil Misc. Writ Pe- 


-tition No. 4389 of 1967 under Art. 226 of 
- the Constitution but the High Court 
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summarily dismissed the Writ Petn. on 
22-12-1967, It is against this decision of 
the High Court that the appellant has 
come to this Court in appeal. 

4. As stated at the outset the only 
question argued at the Bar before us was 
whether a transfer by way of sale or 
gift in contravention of S. 154 of the Act 
is void or voidable to the extent of area 
in excess of the limit of 124 acres pre- 
scribed therein, It was not dismissed 
before us that the appellant prior to the 
execution of the Gift Deed on December 
19, 1964 in his favour by Basant did not 
own or hold any land in Uttar Pradesh. 
It was also not disputed before us that 
the total area of the several plots of 
land that were gifted to him by that 
deed, even after excluding the area of 
those plots over which claims of others 
had been upheld by the Consolidation 
Officer, was in excess of the limit of 
12} acres prescribed under S. 154 of the 
Act and, therefore, the question raised 
before us in this appeal directly arises 
for our determination. Two sections, 
namely, S. 154 and S. 163 of the Act are 
material and the former as it stood at 
the material time read thus; 


“S. 154. Restrictions on transfers by a 
bhumidhar. ...... (1) save as provided in 
sub-sections (2) and (3), on Bhumidhar 
shall have the right to transfer, by sale 
or gift, any land other than tea gardens 
to any person (other than an institution 
established for a charitable purpose) 
where such person shall, as a result of 
the sale or gift, become entitled to land 
which, together with land, if any, held by 
himself, or together with his family, 
will in the aggregate, exceed 124 acres 
in Uttar Pradesh. 


(2) A bhumidhar may transfer by sale- 
or gift any land to any person for a spe- 
cified industrial purpose provided such 
land does not exceed the area that may 
be specified as required by such pereon 
for the industrial purpose. 


(3) The State Government may aihe 
rise a transfer in excess of the limit 
prescribed in sub-sec. (1) when it is of 
the opinion that such transfer is in fav- 
our of a registered co-operative society, 
which does not have land sufficient for 
its needs or that the transfer is in the 
interest of the general public. 


(4) Where any land transferred for a 
specified industrial purpose, or any part 
of such land, which is in excess of the 
limit prescribed in sub-sec. (1) remains 
unutilised for the specified industrial pur- 
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pose for a specified period or such ex- 
tended period, as may be allowed by 
‘the State Government, or is directed to 
any other purpose, the transfer in res- 
pect of such excess land shall for the 
purpose of S. 163 be deemed. to have 
been made in contravention of the pro- 
visions of this section. 

Explanation I.— For the purpose of 
this section a family shall include the 
transferee himself, his wife or husband, 
as the case may. be, and his minor 
children. 

Explanation Il In this section ‘spe- 
cified’ means specified in a _ certificate 
granted by the Director of Industries, 
Uttar Pradesh in the prescribed form.” 

“Section 163. Transfer in contraven- 
tion of this Act.— (1) Where ‘a transfer 
of any holding or part thereof has been 
made in contravention of the provisions 
of Section 154, the transferee shall, not- 
withstanding anything in any law, be 
liable to ejectment from such holding or 
part on the suit of the Gaon Sabha, 
which shall thereupon become vacant 
land; but nothing in this section will 
prejudice the right of the transfercr to 
realize the whole or portion of the »vrice 
remaining unpaid, or the right of any 
other person other than the transferee to 
proceed against such holding or lard in 
enforcement of any claim thereto. 

(2) To every suit for ejectment under 


this section the transferor shall be 
made a party.” 
5. Counsel for the appellant urged 


before us that the object of the Legis- 
lature in enacting S. 154 of the Act was 


to place a ceiling on land holding, the 
policy being that nobody should hold 
more than 124 acres of land in “Uttar 


Pradesh and it was with a view to 
achieve that object that S. 154 put res- 
trictions on transfers that could be made 
by a Bhumidhar. He, therefore, urged 
that the restriction on the right of a 
Bhumidhar to transfer his land by way 
of sale or operate in such a manner that 
the transferee does not become entitled 
to land together with the land already 
held by him in excess of the prescribed 
limit, In other words, the transfer to 
the extent that it leaves the total hold- 
ing of 124 acres with the transferee 
would be valid and would not be in 
contravention of the section. Acccrding 
to him the ‘consequence of a transfer in 
contravention of S. 154 as indicated in 
S. 163 is that the transferee becomes li- 
able to ejectment only to the extent of 
the excess over and above the prescrib- 
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ed limit and it is such excess land that 
will become vacant upon the transferee’s 
ejectment therefrom. On the other hand 
counsel. for the State and the Gaon 
Sabha contended that an embargo has 
been placed upon the very right of ‘a 
Bhumidhar to effect a transfer of land 
by sale or gift the effect of which would 
make the transferee owner of land ex- 
ceeding 124 acres in Uttar Pradesh in 
the aggregate and, therefore, the en- 
tire transfer deed which is in contra- 
vention of Section 154 would be void. 
He relied upon Section 163 whereunder 
the transferee is liable to be ejected 
from “such holding or part” meaning 
the whole or part of the holding that 
has been transferred. Reliance was also 
placed by him upon S. 189 of the Act 
whereunder the interest of the trans- 
feror Bhumidhar in his holding or part 
thereof gets extinguished when the hold- 
ing or part thereof has been transferred 
by him in contravention of S. 154 of the 
Act. 


6. At the outset it may be noticed 
that the Legislature has made a distinc- 
tion between a transfer made by a 
Bhumidhar in contravention of Sec. 154 
and a transfer made by a Sirdar or 
Asami in contravention of the provi- 
sions of the Act. Unlike S. 166 where- 
under any transfer made on behalf of a 
Sirdar or Asami in contravention of the 
provisions of Chap. VIII has been de- 
clared to bé void, a transfer by a 
Bhymidar in contravention of Sec. 154 
has not been so declared. S. 163 mere- 
ly indicates that such contravention 
would entail ejectment of the transferee 
at the instance of the Gaon Sabha but 
till action is taken by the Gaon Sabha 
the transferee continues in enjoyment. 
Further the very fact that by an am- 
endment of S. 163 made by U. P. Act 
XXV of 1976 it was provided for the 
first time that a transfer by a Bhumi- 
dhar in contravention of S. 154 could 
be declared to be void ernphasizes the 
Position that under S. 163 as it stood 
prior to the amendment such transfer 
would not be void. 


7. Secondly, sub-s. (1) of Section 154 
merely places a restriction on transfers 
by a Bhumidhar but does not deal with 
the effect of a deed executed in breach 
of the restriction imposed. The effect of 
the contravention of S. 154 has been spe- 
cified in S. 163 and all that Section 163! 
provides is that where such a transfer 
in contravention of S. 154 has ‘been: 
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made the transferee shal] be liable to 
ejectment but the question is from 
what portion he is liable to be ejected? 
The section provides “the transferee 
(shall, notwithstanding anything in any 
_{law, be liable to ejectment from such 
holding or part.” The expression “hold- 
ing or part”, which undoubtedly refers 
to the holding or part that has been 
transferred by the Bhumidhar, is pre- 
ceded by the word “such” and that 
whole expression “such holding or part” 
clearly means that holding or part there- 
of which has been transferred in contra- 
vention of S. 154. In other words, the 
use of the word “such” clearly suggests 
that the ejectment should be from the 
land transferred in contravention of Sec- 
' ition 154, that is to say, from the land in 
excess of the prescribed limit. Reading 


Ss. 154 and 163 together, therefore, it 


seems to us clear that any transfer by a 
-{Bhumidhar in contravention of Sec. 154 
is not void but voidable at the instance 
of the Gaon Sabha only to the extent of 
the contravention, that is to. say, only 
to the extent of excess over and above 
the prescribed limit. Section 189, on 
which reliance was placed by counsel 
for the respondents, deals with extinc- 
tion of interest of a transferor Bhumi- 
dhar who has effected a transfer in con- 
travention of S. 154 and has no bearing 
on the question as to how .and to what 
extent the transferee is affected by the 
contravention. : 


8. The aforesaid interpretation? re- 
ceives support from the provision which 
is to be found in sub-sec. (4) of S. 154. 
Under sub-s. (2) a Bhumidhar has been: 
permitted to transfer by sale or gift 
any land to any person for a specified 
industrial purpose provided’: such land 
does not exceed the area that may be 
specified as required by such person for 
the industrial purpose and in respect of 
_ Such transfer of land for a specified in- 
‘dustrial -purpose sub-s. (4) provides that 


+--df any. part of such land which is in ex- 
céss of the prescribed limit remains un-. 
utilized for the specified industrial pur- | 
pose for a specified period the transfer . 


in respect of such excess land shall for 
the purpose of S. 163 be deemed to have 
been made in contravention of provisions 
of this section. It will thus appear clear 
that for purpose of 5. 168, that is to say, 
-for the purpose of ejectrnent contemplat- 
ed therein it is only in respect of excess 
land over and above the prescribed limit 


that the transfer shall be deemed : to- 
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` 1966) decided on ‘Sept. 8, 
~ this Court has observed thus; 


_which was impliedly confirmed_by 


“the gift Deed as would be 
. limit prescribed under S. 154 of the Act. 
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have been made in contravention of the 
section. By parity of reasoning it can be 
legitimately said that in respect of the 
transfer referred to in sub-s. (1) of Sec- 
tion 154 the consequence contemplated in 
S. 163 should be visited on that portion 
of the land which is in excess cf pre- 
scribed limit. 

9. Lastly, it appears to us clear that 
the object behind enacting S. 154 is to 
place a ceiling on landholding and it is 
with that object in view that a restric- 
tion of the type specified therein is plac- 
ed on the right of a Bhuriidhar to trans- 
fer his land by way of sale or gift and 
if this be the real object of the Legisla- 
ture then that object would be achieved 
if on proper interpretation it is held that 
the deed by which transfer is effected 
in contravention of S. 154 should meet 
the consequences-under S. 163 not en- 
tirely but only to the extent of the ex- 
cess over and above the prescribed limit. 
In this behal? we might usefully refer 
to the decision of this Court in Kishan’ 
Pal Singh v. Babu Lal (C. A. No. 1333 of 
1969": wheré 


“The object of the Legislature in en- 
acting S. 154 of the Act is to place a 
ceiling on the land holding. The. policy 
cf the Legislature in ‘enacting S. 154 of 
the Act was that nobody should hold 
more than 30 acres of land (the then 


prescribed limit).” 


10. Having regard to the above dis- 
cussion we are clearly of the view that 
the ‘appeal must be alowed and .the de- 
cision of the Settlement Officer, as well 
as that of the Director of ee 
the 
High Court by summarily dismissing the 
writ petition must be set aside. We ac- 
cordingly set aside the same and Send 
the matter back to the Consolidation Of- 
ficer to dispose of the appellant’s appli- 
cation for mutation in accordance’ with 
law in’ the light of the above judgment. 
The Consolidation Officer will give the 
option tó the appellant to select such 
plots out of those gifted to him ` under 
within the 
11. There will be no order as to 
costs. ; 

: Appeal allowed. 





_*Reported in 1969 UJ (SC) 629. - 
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ATR 1979 SUPREME COURT 1019 
(From : Punjab & Haryana) 
N. L. UNTWALIA AND 
O. CHINNAPPA REDDY, JJ. 
State of Haryana, Appellant v. Prabhu 
and others, Respondents. 


Criminal Appeal No. 322 of 1973, D/- 
12-12-1978. 


(A) Penal Code (45 of 1860), Ss. 149, 
302 and 325 — Conviction under S. 202 
r/w S. 149 converted to conviction under 
Section 325 r/w S. 149 — Validity. 


Common object of the assembly to 
give merely beating to the members of 
complainant party, the main target be- 
ing one M. No common object to com- 
mit the murder of the deceased. Use of 
lathis in assaulting the deceased, M and 
others. Nature of injuries clearly show- 
ing that neither the common object was 
to kill nor was it possible to infer that 
any member had the knowledge that 
“death was likely to be caused in prose- 
cution of the common object of assault. 
Held that the High Court was justified 
- in converting the conviction from one 
under ‘Sec. 302 r/w S. 149 to Sec. 325 
rjw S. 149. (Para 4) 


Anno: AIR Comm. Pènal Code (2nd 
Edn.), S. 149, N. 9; S. 302, Notes 20, 39; 
S. 325, N. 6.” i 


(B) Fenal Code (45 of 1860), S. 300 — 
. Fatal injury Hot satisfactorily establish- 
. edq to have. been caused by particular ac- 
` cused — Refusal to convict him under 
S. 302 simpliciter — Legality. 


Accused S found to have caused sole 
- injury of: bruise on middle right clavicle 
of the deceased. Laceration of lung 
found to be the cause of the death and 
in the opinion of doctor it was ‘by itself 
sufficient in the ordinary course of nature 
fo cause death of deceased. Doctor, 
however, not stating whether fracture of 
right clavicle and all the ribs on right 
side was as a result of injury caused by 
accused S. Fracture of the ribs or at 
least some of them might be caused as a 
result of other injury caused by other 
accused. Laceration on the right lung, 
held, could not be connected positively 


with the sole injury caused: by accused . 


S and the same might have been caused 
by other. injury. Accused S, therefore, 
could not be convicted under Sec. 302. 
The High Court, however, was not quite 
right in refusing to convict him under 
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. Prabhu, respondent No. 


' tion 149.of the Penal. Code. 
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S. 302 simpliciter on ground of absence 
of charge under S. 302. (Para 5) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 300, N. 40. ` 

(C) Evidence Act (1 of 1872), S.u-— 
Plea of alibi — Evidence in support of | 
found to be untrustworthy — Effect. 

The prosecution case cannot be said 
to have been proved against a particular 
accused, merely. because he came out 
with a plea of alibi, the evidence in sup- 
port of which. is found to be untrust- 
worthy. (Para 6) 


Anno: AIR Manual (3rd Edn.), Evi. 
Act, S. 11, N. 1L. l 
(D) Evidence Act (1 of 1872), S. 3 ~ 
Murder trial — Evidence — Apprecia- 

tion. i 
Brother of particular accused found to 
be falsely implicated. Held that though 
this fact was not sufficient to cast a doubt 
on the prosecution story as a whole, it 
was sufficient to cast a doubt as to the 
participation of the accused in the oc- 
currence in the circumstances of the 
case. i ` (Para 7) 


Anno: AIR Manual (3rd Edn.), Evi, 
Act, S. 3, N. 30. 
UNTWALIA, J.:— There are’ nine 


respondents in this appeal filed by the 
State of Haryana on grant of special 
leave by this Court. The trial Court 
convicted each of the said respondents 
under Sec. 302 read with S. 149 of the 
I. P. C. and awarded life imprisonment 
to each. They were further convicted 
under S. 325 read with S. 149 and for 
the offence of rioting. The High Court 
of Punjab and Haryana has acquitted 
1 and Hoshiar, 
respondent No. 6 of all the charges ac- 
cepting théir plea of alibi. It has main- 
tained the. conviction of other seven res- 
pondents only. under S. 325 read with 


` Sec. 149 of the Penal Code and not under 


S. 302 read with S. 149., A sentence of 
seven years’ rigorous imprisonment has 
been awarded to Sheoram plus a fine of 
Rs. 2,000/- and the 
given a sentence of three years’ rigorous 
imprisonment plus Rs. 1,000/- fine, each. 
They did not challenge their conviction 
in this Court by filing any appeal. We 
were informed at the Bar that all the | 
convicted respondents have served out 

their sentences. The State had present- 
ed:this Appeal for setting aside the ac- 
quittal of Prabhu and Hoshiar and for 
convciting them along with other ress 
pondents under Sec. 302 read with Séc- 
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others have been: 
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2. Since after a careful consideration 
of the submission made before us we did 
not feel persuaded to interfere with the 
decision of the High Court and to allow 
the appeal, we need not elaborately deal 
with the facts or the points involved in 
them. A short judgment will be suffi- 
cient to dispose of this appeal. 


3. Respondent Prabhu is the Sarpanch 
of the village in the outskirts of which 
the occurrence took place. He had some 
enimity with Mohar Singh, P. W., one 
of the injured persons in the occurrence. 
Respondent Sheoram had greater and 
more direct enmity with him. The per- 
sons injured in the occurrence and a few 
others were related to Mohar Singh P. W. 
or belong to his group and the respon- 
dents and one Harphool acquitted by the 
Trial Court were related to and belong- 
ed to the group of Prabhu and Sheoram. 
On the 7th of June, 1973, Kalu, the de- 
ceased, Mohar Singh, Ganpat, Ramesh- 
war, Mainpal and Sultan, P. Ws. went 
in the morning to Narnaul to attend 
C. I. A. office. They were.there till 5.00 
or 6.00 p.m. They boarded a Railway 
train at Narnaul and got down at Ateli 
Railway Station at about 9.00 oz 10.00 
p.m. Their village was at a distance ol 
about three miles from Ateli Railway 
Station. When they were going to their 
village and were at a distance of about 
3/4th of a mile from it they are said to 
have been attacked by the respondents 
and the acquitted accused MHarphool, 
The respondents were armed with lathig 
and it is said that Harphool had a 
Kulhari (hatchet). The complainant’s 
party was attacked near the well of 
Sheotaj. The lathi injuries inflicted on 
Kalu proved fatal. Some of the P. Ws, 
also received injuries, a few of them be- 
ing grievous. The prosecution case 
against Harphool was not accepted by 
the trial Court at all as he was almost 
blind at the time of occurrence and was 
an old man of. 75 years of age. It may 
be mentioned here that this Harphool is 
the brother of respondent Prabhu. The 
injured witnesses are Mohar Singh, 
P. W. 3, Ganpat, P. W. 4 and Rameshwar, 
P.. W. 6. Mainpal, P. W. 9 and Sultan, 
P. W. 10 were also in the party of the 
complainant. They witnessed the oc- 
currence but themselves were not hurt. 


4. We shall take up the points urged 
on behalf of the State one by one. The 
first submission was that the High Court 
committed an error in converting the 
conviction of the seven respondents from 
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one under Sec. 302 read with Sec. 149 to 
S. 325 read with S. 149, I. P. C. It was 
strenuously urged before us that the mob 
had not only the common object to kill 
Kalu but on the facts of this case they 
had even the common intention. In any 
event, the submission was the members. 
of the unlawful assembly knew that in 
prosecution of the common object of as- 
saulting the members of the complain- 
ant’s party murder was likely to be 
caused. Therefore, their conviction 
ought to have been maintained for such 
an offence in view of the second limb of 
Sec, 149. We do not think that the 
argument is sound and is fit to be accept- 
ed. There was neither any charge of 
any common intention of committing the 
murder of anybody nor on the facts of 
this case such an inference was at all 
possible. It is clear that the common oF 
ject of the assembly was merely to give 
a beating to the members of the com- 
plainant party, the main target being| 
Mohar Singh, P. W., as held by the High!. 
Court. There was no common object to| 
commit the murder of Kalu. All the; 
members of the mob were armed with 
lathis. The case against Harphool þe- 
ing a member of the mob armed with a 
Kulhari was rightly rejected by the trial. 
Court. The members of the mob used 
their lathis in assaulting Kalu, Mohar 
Singh and others. But the nature of the 
injuries clearly show that neither the 
common object was to kill nor is it pos- 
sible to infer that any member of the 
mob had the knowledge that death was 
likely to be caused in prosecution of the 
common object of assault. The infer- 
ence drawn by the High Court on the 
facts of this case’ is correct and justified 
and does not call for any interference. 
Some decisions of this Court were cited 
on the point but every decision has got 
to be read in the light of the facts of that 
case and none was applicable for the ad- 
vancement of the argument put forward 
on behalf of the State. 

5. The second submission was that 
respondent Sheoram could be and ought 
to have been convicted under Sec. 302 
simpliciter and the High Court has com- 
mitted an error of law in refusing to do 
so on the ground that in absence of a 
charge under Sec. 302, the charge being 
under the said provision read with Sec- 
tion 149, he could not be convicted under 
S. 302 simpliciter. It may well be that 
the High Court was not quite right in its 
legal approach to this question, but we 
do not propose to detain ourselves on 
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this aspect of the matter, as, in our opin- 
ion, it has not been satisfactorily estab- 
lished on the medical evidence that 
Sheoram was responsible for the fatal 
injury on the person of Kalu. The 
Doctor who performed the autopsy over 
his dead body found injury numbers 3 
and 6 as follows: 

“3. Bruise on the middle right clavi- 
cle. 

6. Multiple bruise on the right back 
just below the lower angle of scapula.” 
On internal examination the right clavi- 
cle was found fractured so also the third, 
fourth and fifth ribs. Laceration on the 
right lung in the lateral side was also 
found. This laceration of the lung was 
the cause of the death of Kalu and in 
the opinion of the Doctor it was by it- 
self sufficient in the ordinary course of 
nature to cause his death. But the Doc- 
tor did not say further whether the frac- 
ture of the right clavicle and all the ribs 
on the right side was as a result of in- 
jury No. 3, the author of which accord- 
ing to the prosecution evidence was res- 
pondent Sheoram. He had not caused 
injury No. 6. This was caused, probably, 
by respondent Sohan. In our opinion it 
may well be that the fracture of the ribs 
or at least of some of them was caused 
as a result of injury No. 6. In such a 
situation the laceration on the right lung 
could not be connected positively with 
injury No. 3 alone. It might have been 
caused by injury No. 6. Respondent 
Sheoram, therefore, on the facts of this 
case could not be and cannot be convict- 
ed under S. 302, I. P. C. 

6. Now we come to the cause of ac- 
quittal of respondents Prabhu and 
Hoshiar. We are constrained to observe 
in this regard that the High Court ought 
not to have accepted the evidence of 
alibi adduced by these two respondents 
as easily and in a cryptic manner as it 
has done. The trial Court had given 
some cogent reasons for rejecting that 
evidence, But having examined the mat- 
ter carefully we have come to the con- 
clusion that we shall not be justified in 
differing from the view of the High 
Court in regard to the evidence of alibi 
adduced by Hoshiar. But surely the evi- 
dence adduced on behalf of Prabhu in 
regard to his plea of alibi was wholly 
untrustworthy and ought not to have 
been accepted. Even so, for the reasons 
to be shortly stated hereinafter, we do 
not feel persuaded to interfere with the 
order of acquittal recorded by the High 
Court in his favour, 
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7. In his statement- under Sec. 
Cr. P. C. (1698), Prabhu stated: 


"On the day of occurrence, I was ad- 
mitted in Civil Hospital, Rewari as in- 
door (patient) Hospital (?) Again said, I 
was admitted in Gohana Hospital.” 

In Sessions Court he said: 

"I was not present at the spot and was 
admitted in the Bawana dispensary of 
Municipal Corporation, Delhi at the time 
of the alleged occurrence,” 

Dr. Ashok Nagpal proved certain records 
of the Bawana dispensary but they were 
not trustworthy as held by the Trial 
Court for cogent reasons. The High 
Court was not justified in brushing asidė 
all these infirmities in the defence plea 
of alibi even to probabilise this plea and 
in accepting the evidence of Dr. Ashok 
Nagpal on its face. Be that as it may, 
the prosecution case cannot be said to . 
have been proved against Prabhu mere- 
ly because he came out with a plea of 
alibi, the evidence in support of which 
was untrustworthy. Having examined 
the evidence of the prosecution witness- 
es who gave the ocular version of the oc- 
currence in the light of the First Infor- 
mation Report lodged by P. W. Mohar 
Singh we have come to the conclusion 
that the case against him is doubtful. 
He was a Sarpanch of the village and at 
the time of the occurrence he was not 
less than 60 years of age. It was not ne- 
cessary for him to have himself parti- 
cipated in the occurrence. The part of 
assault attributed to him was not speci- 
fic in the First Information Report nor 
was the story of Lalkara mentioned 
therein. His brother Harphool, it seems, 
was falsely implicated and although that 
was not sufficient to cast a doubt on the 
prosecution story as a whole, it is suffi- 
cient to cast a doubt in our mind as to 
the participation of respondent Prabhu 
in the occurrence, According to the evi- 
dence of P. W. Mohar Singh, respondent 
Prabhu gave a lathi blow on the head of 
Kalu and respondent Sohan gave one 
lathi blow on the right temple of Kalu 
and one lathi blow on his left leg. Apart 
from the injury found on his left leg, 
apparently two injuries were found to- 
wards the right temple side of Kalu and 
they were very close to the right pinna. 
In all probability they could not have 
been caused by two blows on the head or 
the temple part of the head of Kalu. 
They seem to have been caused only by 
one lathi blow which was given by 
Sohan. Thus on this ground also Pra- 
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bhus participation in the assault be- 
` comes doubtful. We. do not think that 
justice requires the setting aside the 
order of acquittal in his savour and send- 
ing him to jail now. ` 

8. Hoshiar’s plea of alibi of having 
been admitted in the Rewari Hospital 
was consistent. Although the records of 
the Hospital proved by. Dr. Mohinder 
Kumar, D. W. were not: very reliable, 
the suggestion in cross-examination on, 
behalf of the prosecution seems to be 
` that Hoshiar had gone out of the Hos- 
pital in the night of.the occurrence and~ 
taken part in it. Such a suggestion pos- 
tulates that the prosecution was not seri- 
ously. challenging his admission in the 
Rewari Hospital. We do not think that 
we shall be justified in differing from the 
High Court that he had left the Hospital 
: without leave of the Doctor in the night 
` of the occurrence to take part in it. We, 
“~ therefore, maintain his acquittal also by 
.the High Court. 

9. In the result the appeal fails . and 


is dismissed, 
Appeal dismissed.’ 
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AIR 1979 SUPREME COURT 1022 
(From: AIR 1971 Assari and Naga 45) 
D. A. DESAI AND O. CHINNAPPA, 

REDDY, JJ. 
Union of India and others, Appellants 
v. J. Ahmed, Respondent. 
Civil Appeal No. 2152 of 1969, D/- 7-3- 
1979. 


.All India Services TEE E 
ment Benefits) Rules (1958), R. 16. (2) — 
_ ‘Suspension on a charge of misconduct’ . 
~~; Misconduct ~—- “What constitutes —- 
_ Whether lack of efficiency, ` ‘failure to at- 
tain highest standards.of administrative 


v: ability. ete. constitute misconduct. 


_. Disciplinary -proceeding can be held. 
against a member of the service for any 
act or omission which renders him liable 


l E to a penalty and such penalty can be im- 


posed for good and sufficient reasons. 
All India Services (Conduct) Rules, - 1954, 
prescribe a code’ of conduct for members 
of service., Discipline and Appeal Rules 
provide for disciplinary ‘action and im- 
position of ‘penalties. 
Rule 16 of the Retirement Rules con- 
templates a situation where a member of 
service against whom disciplinary pro- 
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disciplinary preceedings.- 


Sub-rule (2) of 


ALR. 
ceeding is pending is likely to retire and 


_the proceedings may be thwarted. and 


provides for his reténtion in service _be- 
yond the date of his retirement till the 


. completion of the inquiry, provided the 


delinquent officer -is under suspension on | 
a charge of misconduct. - The inhibitions | 
in the Conduct Rules ‘clearly provide 
that an act or omission contrary thereto. 
so as to run caunter to the expected code 
of conduct would certainly constitute 
misconduct. : -Some other act or omission 
May as -wel] constitute misconduct. 
Lack -of efficiency, failure to attain the 
highest standard of administrative abi- 
lity, while holding a high post would 

not themselves constitute misconduct. 

There may be negligence in perform- 
ance of duty and a lapse in performance 


.of duty or error of judgment in evaluat- 


ing the developing situation may be. 
negligence in discharge of duty .but 
would not constitute misconduct unless. 
the consequences directly attributable to 
negligence would be such as. to be ir- . 
reparable or the resultant damage would . 
be so heavy that the degree of AIDAR : 
lity would be very high. 2 


A look at the charges framed ‘against f 
the respondent affirmatively showed that. 
the charge inter alia alleged failure to 
take any effective preventive measures. 
meaning thereby error in judgment in. 
evaluating developing situation. Simi- | 
larly, failure to visit the scenes of dis- : 
turbance was enother failure to perform 
the duty in a certain manner. Othér . 
charges indicazed the ‘shortcomings in - 
the personal cepacity or degree of effi- 
ciency of the r2spondent. It was alleged 
that respondent showed complete lack 
of leadership when disturbances broke’ 
out atid he disclosed complete inaptitude, 
lack. of foresight, lack of firmness and 
capacity to taka firm decision. 


Held that these were personal. eae 
ties which a man holding a post of De- 
puty Commissioner would “be expected 
to possess. They might be relevant con- 
siderations on the question of retaining 
him in the post’ or for- promotion, but 


such lack..of parsonal quality could not — 


constitute misccnduct for the. purpose of- 
. Therefore, it. 
could not be said. that. an inquiry on a 
charge of mistonduct .was. being held 
against the respondent and. “sub-rule (2) 
of R. 16 would be attracted and he would 
be deemed to.have been retained in ‘ser- 
vice till the inquiry: was concluded. ‘To 


`- retain him in service beyond the period 


- Gy eS 
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punishing him. was wholly unjustified. 
The High Court was; therefore, right in 
coming to the conclusion that. the res- 
pondent was no longer in service on the 
date on which an’ order rémoving him 
from service was made and,’ therefore, 
the order was illegal and void. 

(Paras 5, 9, 11, 12, 13, 16, 17) 
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‘DESAI, J.:— Respondent J. Ahmed 


. joined service in Assam State in 1945. 


and some time in 1959 came to be pro- 
moted to the Indian Administrative Ser- 
vice Cadre. In that very year he was 
posted as Deputy Commissioner and 
District Magistrate, Nowgong District. 
While he was holding the aforernen- 
tioned post, some timein the beginning of 
June, 1960 there were large scale dis- 
turbances in Nowgong City and District 
area described in official parlance as ‘lan- 
guage disturbances’. There was consi- 
derable damage to property. One Shri 
A. N. Kidwai, the then Additional Chief 
Secretary. to the Government of Assam, 
undertook an inquiry into the causes of 
disturbances at Nowgong with a view to 
ascertaining the’ responsibility. of Dis- 
trict officials. After Shri Kidwai sub- 
mitted his Report, the Government: took 
the first step of suspending the respon- 


dent from service by an order dated: 14th . 


Sept., 1960. The Chief Secretary to the 
Government of Assam by his communica- 
tion dated 13th Sept. 1960 conveyed to 
the respondent various charges framed 
against him and called upon him to 
submit his explanation. A statement of 
allegations was annexed to the 
munication, Respondent -submitted his 
“explanation: and thereafter the Govern- 
ment appointed respondent No. 4, K. 
Balachandran as the Enquiry Officer. 
After the inquiry was coricluded, the Hn- 
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of his normal retirement with a view to- 


com- , 
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quiry Officer submitted his report. It 
may be noticed that respondent was 
born on lst February 1907 and accord- 
ing to R. 16 of the All India Services 
(Death-cum Retirement Benefits) Rules, 
1958 (‘Retirement Rules’ for short), then 
in force, the age of retirement being 55 
years, the respondent would have retired 
from service on lst February, 1962. 
First, the Governor of Assam by his 
order dated 31st Jan., 1962 purporting to 
exercise power under R. 16 (1) of the 
Retirement Rules, directed that the res- 
pondent then under suspension be re- 
tained in service for a period of three 
months beyond the date of his retire- 
ment which fell on 1st February 1962 or 
til the termination of departmental pro- 
ceedings drawn up against him which- 
ever is earlier. By. subsequent orders 
dated 21st June, 1962, Ist Sep., 1962, 23rd 
Feb. 1963 and 28th August 1963 respon- 
dent was retained in service, till the in- 
quiry pending against him ‘concluded and- 
final orders were passed in the proceed- ` 
ings. It may be mentioned that- the 
order dated 28th August, 1963 was made 
by the Governor in exercise of the 
powers conferred by sub-rule (2) of 
R. 16 of the Retirement Rules. The En- 
quiry Officer submitted his report hold- 
ing charges 1, 2, 3, 5 and 6 proved and 
in respect of charge No. 4 the finding 
recorded .was.that though the charge 
was proved, the Enquiry Officer took 
note of certain extenuating circum- 
stances mentioned in the report. A 
memorandum dated 22nd Feb., 1963 was 
served by the Government of India on 
the respondent forwarding the report of 
the Enquiry Officer and the respondent 
was called upon to show cause why the 
provisional penalty. determined by the 
Government of removal from service be 
not imposed ‘upon hnim. Ultimately, by 
order dated lith Oct., -1963 the Presi- 
dent, after consultation with the Union’ 
Public Service“ Commission, imposed the ` 
penalty of removal from'-service on the 
respondent. A memorial submitted 
by the respondent to the President under 
R. 20 of the All India Services (Disci- 
pline and Appeal) Rules, 1955, (‘Disci-' 
pline and® Appeal Rules’ for short), 
against the imposition of the penalty was 
rejected. . 

2. The respondent filed -a petition 
under Article 226 of the Constitution in 
the High Court of Assam and Nagaland. 
Two contentions were raised before the 
High Court: (1) Whether R. 16 (2) of 
the Retirement Rules is attracted .so as 
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to retain the respondent in service be~ 
yond the period of his normal retire- 
ment for the purpose of completing dis- 
ciplinary proceedings against the res- 
pondent; and (2) if R. 16 (2) was not at- 
tracted, whether the retention of res- 
pondent beyond the normal period of 
his retirement was valid and if it was 
not valid, whether he could be removed 
from service after he had actually and 
effectively retired from service? While 
examining these two contentions, the 
High Court was of the opinion that dis- 
ciplinary proceedings can be held and 
punishment can be imposed for miscon- 
duct and the charges ex facie did not 
disclose any misconduct because neglig- 
ence in performance of duty or ineffi- 
ciency in discharge of duty would not 
constitute misconduct. On the second 
point it was held that if the Enquiry was 
not for any misconduct, sub-rule (2) of 
R. 16 would not be attracted and the 
Government had no power to retain the 
respondent in service for the purpose of 
holding or completing disciplinary pro~- 
ceeding which can only be for miscon- 
duct, and as there was no inquiry into 
what can be styled as misconduct, the 
retention in service of the respondent 
beyond the period of retirement was ‘not 
legal and valid, and, therefore, the’ res- 
pondent could not be removed from ser- 
vice from which he had retired. In ac- 
cordance with these findings, the: writ 
petition filed by the respondent was al- 
lowed declaring that the respondent was 


deemed to have retired from ser- 
vice from Ist February, 1962 and 
that the punitive or disciplinary 


action taken against .him after that 
date is completely without jurisdiction 
. and wholly unjustified, and the same 
wasquashed. ` ae ‘ 


3. The Union of India’ and the State 
of Assam have preferred this appeal by 
special leave: oe NG 

4, Rule.3 of the Discipline and Ap- 
peal ‘Rules’ provides that the penalties 
therein set out may, for good and suffi- 
. cient reasons, be imposed on a. member 
of service. One.such penalty prescribed 
therein is ‘removal from service which 
shall not disqualify for future employ- 
ment’, Rule 4 prescribes the authority 
competent to institute disciplinary pro- 
ceedings. Where a member of a service 


has-committed any act or omission which’ 


renders him liable to any penalty speci- 
fied in R. 3, an inquiry shall be held ac- 
cording to procedure prescribed in R. 6. 
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Therefore, penalty presċribed in Rule 3 
can be imposed upon a member of the 
service for any act or omission commit- 
ted by him which, according to Rule 3, 
must provide good and sufficient reason 
to impose one or the other of the penal- 
ties mentioned therein. Rule 7 of the 
Discipline and Appeal Rules enables the 
Government to put under suspension a 
member of the Service during disciplin- 
ary proceeding if having regard to the 
nature of charges and circumstances the 
Government thinks it proper ta do so. 
Sub-rule (2) of R. 16 of the Retirement 
Rules as it stood at the relevant time 
reads' as under: 

“16 (2). A member of the service 
under suspension.on a charge of miscon~ 
duct shall not be required or permitted 
to retire from the service but shall be 
retained in service until the inguiry into 
the charges against him is concluded and 
a final order is passed”, i 


5. A survey of these rules would 
show that disciplinary proceedings can 
be held against a member of the service 
for any act or omission which rendersi 
him liable to a penalty and such penalty 
can be imposed for good and sufficient 
reasons, All India Services (Conduct) 
Rules, 1954, prescribe a code of conduct 
for members of service. Discipline and 
Appeal . Rules provide for disciplinary 
action and imposition of penalties. Sub- 
rule (2) of R. 16 of the Retirement Rules 
contemplates a situation where a mem-} 
ber of service against whom disciplinary], 
proceeding is: pending is likely to retire 
and the proceedings may be thwarted 
and provides for his retention in service 
beyond the date of his retirement till 
the completion of the inquiry, provided 
the delinquent officer is under suspension}: 
on a charge of misconduct. ~ 

6, The resvondent contended and the 
contention has found favour with the 
High Court that the charges framed: 
against the respondent, even if they are 
held: proved, would not constitute mis- 
conduct, .and, therefore, it could not be 
said that he was under suspension on a 
charge of misconduct and accordingly 
sub-rule (2) of R. 16 would not be at- 
tracted and he could not be retained in. 
service beyond the date of his retire- 
It was said that retention in ser- 
vice being invalid, imposition of penalty 
after his retirement is illegal. There- 
fore, what constitutes misconduct for al 
member of a service liable to be removed 
from service on proof of such miscon- 
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duct in ‘a: disciplinary proceeding,. looms’ 
large in-this case. Be ts Gee 8 

” .-.Po, appreciate the contention “it is 
better. to. have,.a look at the charges 
framed. against the respondent. .They 
are as under: : 
' “G) Completely failed to take any 
_ effective: preventive measures against 
widespread disturbances breaking out in 
Nowgong District in spite of adequate 
warning being conveyed. z 

Gi) Showed complete lack of leader- 
ship when the disturbances actually did 
break out and failed to give proper di- 
rection to your subordinate Magistrates 
and coordinate co-operations with the 
police to.restore Law and Order; 

(iii) Did not personally visit the 
scenes of disturbances within the town 
or in the Rural areas, in time to take 
personal control of the situation and to 
exercise necessary supervision; 

(iv) Did not keep Government in- 
formed of the actual picture and extent 
of the disturbances; 

(v) Showed complete inaptitude, lack 
of foresight, lack of firmness and capa- 
city to take quick and firm decision and 
were, thus largely responsible for com- 
plete break. down of Law and Order in 
‘NNowgong town as well as the rural areas 
of Nowgong District. 


_ Thus you proved yourself completely 
unfit to hold any responsible position.” 

8. The Inquiry Officer has treated the 
statement in the letter conveying the 
charges that the respondent proved him- 
self completely unfit to hold a respons- 
ible position as a separate and indepen- 
dent charge which on the face of it is 
merely a surmise or a conclusion drawn 
from the five charges set out above. 
This surmise or conclusion has to be ig- 
nored and cannot be treated as a speci- 
fic charge. i se 

9. The five charges listed above at a 
glance would convey the impression that 
the respondent was not-a very efficient 
officer. Some negligence is being attri- 
buted to him and some lack of qualities 
expected of an officer of the rank of 
- Deputy Commissioner are listed as 
charges. To wit, charge No. 2 refers to 
the quality of lack of ‘leadership and 
charge No. 5 enumerates inaptitude, lack 
of foresight, lack of firmness and indeci- 
siveness.. These are qualities undoubted- 
ly expected of a superior officer and they 
may be very relevant -while considering 
whether a person should be- promoted-to 


the -higher.-post or not or having been . 
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promoted, whether: he should -be retain-' 


-ed in the higher post or not, or they may 


be relevant for deciding the competence 
of the person to hold the post, but they 
cannot be elevated to the level of acts of 
omission or commission as contemplated 
by Rule 4 of the Discipline and Appeal 
Rules so as to incur penalty under R. 3. 
Competence for the post, capability to 
hold the same, efficiency requisite for a 
post, ability to discharge function at- 
tached to the post, are things different 
from some act or omission of the holder 
of the post which may be styled as mis- 
conduct so as to incur the penalty under 
the rules. The words tacts and omission’ 
contemplated by R. 4 of the Discipline 
and Appeal Rules have to be understood 
in the context of the All India Services 
(Conduct) Rules, 1954 (‘Conduct Rules’ 
for short), The Government has pre- 
scribed by Conduct Rules a code of con- 
duct for the members of All India Ser- 
vices. Rule 3 is of a general nature 
which provides that every member of 
the service shall at all times maintain 
absolute integrity and devotion to duty. 
Lack of integrity, if proved, would un- 
doubtedly entail penalty. Failure to 
come up to the highest expectations of 
an officer holding a responsible post or 
lack of aptitude or qualities of leader- 
ship would not constitute as failure to 
maintain devotion to duty. The expres- 
sion ‘devotion to duty’ appears to have 
been used as something opposed to in- 
difference to duty or. easy-going or light- 
hearted approach to duty.. If Rule 3 
were the only rule in the Conduct Rules 
it would have been rather difficult to 
ascertain what constitutes misconduct in 
a given situation. But Rules 4 to 18 of 
the Conduct Rules prescribe code of cop- 
duct for members of service and it can 
be safely stated that an act or omission 
contrary to or in breach of prescribed 
rules of conduct would constitute mis- 
conduct for disciplinary proceedings. This 
Code of conduct being not exhaustive it 
would not be prudent to say that only 
that act or omission would constitute 
misconduct for the purpose Discipline and 
Appeal Rules which is contrary to the 
various provisions in the Conduct Rules. 
The inhibitions in the Conduct. Rules 
clearly provide that an act or omission 
contrary thereto so as to run counter to 
the expected code of conduct would cer- - 
tainly constitute misconduct. Some other 
act or omission’ may as well constitute 
misconduct. Allegations in the various 
charges do not specify any act or omis- 


_ 1026 S.C. [Prs. 9-11] 


“sion in derogation of or ‘contrary to 
Conduct Rules save the general . Rule 3 
' prescribing devotion to duty. It is, how- 
ever, difficult to believe that lack of ef- 
ficiency, failure to attain the highest 
standard of administrative ability while 
holding a high post would themselves con- 
stitute misconduct., If it is so, every- of- 
ficer rated average would be guilty . of 
misconduct. Charges in this case as stat- 
ed earlier clearly indicate lack of effici- 
ency, lack of foresight and indecisive- 
ness as serious lapses on the part of the 
respondent. These deficiencies in ..per- 
sonal character or personal ability would 
not constitute misconduct for the pur- 
pose of disciplinary proceedings, - 
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10.. It would be appropriate at. this 
Stage to ascertain what generally consti- 
tutes misconduct, especially in the con- 
test of disciplinary proceedings entailing 
penalty. 


11.. Code óf conduct as set out in.the 
Conduct Rules clearly indicates the con- 
duct expected of a member of the ser- 
vice. It would follow that that conduct 
which is blameworthy for the Govern- 
‘ment servant in the context of Conduct 
Rules would be misconduct. If a servant 
conducts himself in a way inconsistent 
with, due and faithful discharge of his 
duty in service, it is misconduct (see 
Pearce v. Foster) (1886) 17 QBD 536. (at 
p. 542). A disregard of an essential con- 
dition of the contract .of service may 
constitute misconduct [see Laws v. Lon~ 
don Chronicle (Indicator . 
(1959) 1 WLR 698. This view was adopt- 
ed in Shardaprasad Onkarprasad Tiwari 
v. Divisional Supdt., Central Railway, 
Nagpur Divn., Nagpur, 61 Bom LR 1596; 
(ATR 1961 Bom 150) and Satubha K. 
Vaghela v. Moosa Raza, (1969) 10 Guj LR 
23. The High Court. has noted the, defi- 
nition of misconduct in Stroud’s Judicial 
Dictionary which runs as under : 


“Misconduct means, misconduct arising 
from ill motive; acts of négligence, errors 
of judgment, or innocent mistake, do' not 
constitute such misconduct.” 


In industrial jurispriiderice amongst 
others, habitual or gross negligence con- 
stitute misconduct but in Management, 
Utkal Machinery Ltd. v. Workmen, -Miss 
Shanti Patnaik, - (1966) 2 SCR 434 : (AIR 
1966 SC 1051), in the absence of ‘stand- 
ing. ‘orders governing the employee’s un- 
dertaking, unsatisfactory work was treat- 
ed as misconduct in the. context. of dis- 
charge being assailed as punitive. In S. 
Govinda. Menon v. Union of’ ‘India, (1967) 


Newspapers)]. . 
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2 SCR 566: (AIR 1967 SC 1274), the 
manner in which a member of the ser- 
vice discharged his quasi judicial func~ 
tion disclosing abuse of power.was treat- 
ed as constituting misconduct for initiat- 
ing disciplinary proceedings. A single 
act of omission or error of judgment 
would ordinarily not constitute miscon- 
duct though if such error or omission 
results in serious or atrocious consequ- 
ences the same may amount to miscon- 
duct as was held ‘by this Court in P. H. 
Kalyani v. Air France, Calcutta, (1964) 
2 SCR 104: (AIR 1963 SC 1756), wheére~ 
in it was found that the two mistakes 
committed by the employee while check- 
ing the load-sheets and balance charts 
would involve possible accident to the 
aircraft and possible loss of human life 
and, therefore, the negligence in work 
in the context of serious consequences 
was treated as misconduct. It is, how- 
ever, difficult to believe that lack ‘of ef- 
ficency ‘or attainment of highest stan- 
dards in discharge of duty attached to 
public office would ipso facto constitute 
misconduct. There may be ‘negligence in 
performance of duty and a lapse in, per- 
formanċe of duty or error of judgment 
in evaluating the developing situation 
may be negligence in' discharge of duty 
but: would not constitute misconduct un- 
less the consequences directly attribut- 
able to negligence would -be such as to 
be irreparable or the resultant damage 
would be so heavy that the degree oi 
culpability would be very high.: An: er- 
ror, can be indicative of negligence.. and 
the degree of culpability may indicate 
the grossness of the negligence, Careless- 
ness can often be productive of.: more 
harm than deliberate wickedness or 
malevolence. Leaving aside:‘the classic 
example ofthe sentry who sleeps at his 
post and allows the enemy toslipthrough, 
there are other more familiar (examples) 
instances of which | (are) a railway- cabin- 
man signalling in a train on the “same 


. track, where there is- a stationary train 


causing headlong collision; anurse giving 
intravenous injection. which ought to be 
given . intramuscular causing instantane~ 
ous death; a pilot overlooking. an instru- _ 
ment showing snag in engine and the 
aircraft crashing causing heavy loss of 
life. Misplaced sympathy. can be a great. 
evil (see N avinchandra Shakerchand 
Shah v. Manager, Ahmedabad Co.-op., 
Department Stores Ltd., (1978)..19 Guj: 
LR 108 at p: 120). But in any. case, fail-; 
ure: to. attain -the highest . standard ofi 
efficiency in performance or suity “pers 
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ymitting an inference of negligence would 

not constitute misconduct nor for the 
purpose: of Rule 3 of the Conduct Rules 
as would indicate lack of devotion to 
duty. 


12. The High Court was of the opin- 
ion that misconduct in the context of 
disciplinary proceeding means misbehavi- 
our involving some form of guilty mind 
or mens rea. We find it difficult to sub- 
scribe to this view because gross or habi- 
tual negligence in performance of duty 
may not. involve mens rea but ‘may still 


constitute misconduct for disciplinary 
proceedings. i l 
13. Having cleared the ground of 


what would constitute misconduct for 
the purpose of disciplinary proceeding, a 
look at the charges framed against - the 
respondent would affirmatively show 
that the charge inter alia alleged fail- 
ure to take any | effective preventive 
measures meaning thereby error in .judg- 


ment, in evaluating developing situation. | 


Similarly, failure to visit the scenes of 
disturbance is another failure to per- 
form the duty in a certain manner. Char- 
ges Nos. 2 and 5 clearly indicate the 
shortcomings in the personal capacity or 
degree of efficiency of the, respondent. It 
is alleged that respondent showed com- 
plete lack of leadership . when disturb- 
ances ‘broke out and he disclosed com- 
plete inaptitude, lack of foresight, leck 
of firmness and capacity to` take firm 
decision.. These are personal qualities 
which:a man -holding a post of. Deputy 
Commissioner would be expected to pos- 
sess. They may be relevant considera- 
tions on the question of retaining him 
in the post or for ‘promotion, but. such 
lack .of personal quality cannot constitute 
misconduct for the purpose, of discipli- 
nary. proceedings. In fact,: charges 2, 5 
and 6 are clear surmises on account. of 
the failure of the respondent to take 
effective preventive. . Measures: to arrest 
or to nip in the bud the ensuring disturb- 
ances. We do not take any notice of 
charge No. 4 because’ even the Enquiry 
Officer has noted that there: are num- 
ber of extenuating circumstances which 
may exonerate the respondent in respect 
of that charge. What was styled -as 
charge No. 6 is the conclusion, viz., ba- 
cause of what transpired in the inquiry, 
the Enquiry Officer was of. the view that 
the respondent was unfit to hold any 
responsible position: Somehow or other, 
the Enquiry Officer completely failed to 
take note of what was alleged in .char- 
‘ges 2, 5-and 6 which was neither -mis- 
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conduct nor even negligence but conclu- 
sions about the absence or lack of per- 
sonal qualities. in the respondent. It 
would thus transpire that the allegations 


made against the respondent may indi-|~ 


cate that he is not fit to hold the post a 
Deputy Commissioner and that if it ‘was! 
possible he may be reverted or he may, 
be compulsorily .retired, not by way of 
punishment. But when the respondent. 
is sought to be removed.. as a disciplinary; 
measure and by way: of penalty, there 
should have been clear case of miscon- 
duct, viz, such acts and omissions 
which -would render him liable for any 
of the punishments set out in Rule 3 of 
the Discipline and Appeal Rules, 1955. 
No such case has been made out. 


14. Mr. Naunit Lal for the appellant 
contended that the word ‘misconduct’ is 
nowhere used either in the Conduct Rules 
or in the Discipline and Appeal Rules 
and the Court should not import any 
concept of misconduct in this inquiry. 
The word ‘misconduct? has relevance 
here because the respondent in due 
course ‘would have retired from service 
on Ist February, 1962 on attaining the 
age of 55 years. The inquiry could not 
be completed before the relevant date 
and it became necessary for the Govern- 
ment to retain the respondent in ser- 
vice beyond the normal period of retire- 
ment on superannuation for continuing 
the inquiry. Rule 16 (1) of the Retire- 
ment Rules 1955 as it stood at the -rele- 
vant time provided for . retirement on 
superannuation on attaining the age of 
55 years. There is a proviso to R. 16(1) 
which’ enables the. State Government 
to postpone the period of retirement ‘and 
retain the. Government servant in service 
for an aggregate period not exceeding 
six months and if the retention in service 
beyond, that period is réquired, the same 
will have to be with the sanction of the 
Central Government. i 


15. Respondent would have retired 
from service on attaining the age of 55 
years on ist Feb., 1962. He was served 
with a charge-sheet dated 13th Septem- 
ber, 1960. .The inquiry. could not be 


- completed before the date of retirement 


of the respondent. The Government of 
Assam by order dated 3ist January 1962 
retained the. respondent in service for a 
period of- three months beyond the date 
of his retirement which fell on Ist Feb., 
1962 or till the termination of the de- 
partmental proceedings drawn up against 
him whichever is earlier. In view of 
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the language of Rule 16 (1), the Assam 
Government had no power to extend the 


period of service of a member of the: 


service beyond a period of six months in 
the aggregate. - Therefore, retention for 
a period of three months. would be 
legal and valid with the result that the 
date of retirement of the -respondent 


would be postponed to lst May, 1962. . 


Admittedly no order was made by the 
Assam Government before lst May, 1962. 


The order postponing the date of retire- | 


ment and retention of the respondent in 
service beyond Ist May, 1962 was made 
on 21st June, 1962. No order was made 
by the Assam Government for postpon- 
ing the period of retirement of the res- 
pondent and his retention in service be- 
fore Ist May, 1962. The State Govern- 
ment had power under Rule 16 (1) (a). of 
the Retirement Rules to retain the res- 
pondent in service for'a period of six 
months in aggregate and therefore, even 
though specific period was mentioned’ in 
the order, simultaneously . providing for 
retention in. service till the date of ter- 
mination of the proceedings, the exten- 
sion- would be valid for a period of six 
months in the aggregate if the inquiry 
was continuing.. till the expiration of six 
months but not exceeding six months. In 
that event the respondent would retire 
from service by lst August, 1962. Put- 
ting the. construction on-Rule 16 (1) (a) 
and the order of extension, most favour- 
able to the State Government, it may 
be stated at once that retention in ser- 
vice upto ist August 1962". would be 


_ valid but unfortunately, the inquiry was. 


not over by Ist August, 1962. No order 
was made’ before Ist August 1962 for re- 
tention of the respondent in service “be- 
yond Ist August, 1962. The order next in 


succession is of, Ast Sept., 1962. This order. 
- ministrative Service, beyond a period of 


is again made by the State ‘of Assam. 
‘The State. Government had no power to 
retain a member of the | service for a pe- 
riod exceeding six months in the aggre- 
gate after the date of. his normal retire- 
ment. The maximum period for which 
retention could be ordered by the State 
‘Government being thus ‘six months, the 


. respondent would have retired from ‘ser- | 


vice on 1st ` August ‘1962. ' Even if an 


order Kad been made by the State Gov- ` 


ernment to retain the respondent in ser- 
vice it would. be’ without ‘jurisdiction 
‘and the ‘order: in fact was made on ‘1st 


Sept., 1962. Now, - undoubtedly ‘under 


© R.-16 (1) (b) the Central Govt. has. power 
' to. retain:a member of the -service in ser-.. 
vice after” the date- ofretirement for- 


Union of India v. J.. Ahmed- (Desai J.) ; 


_ normal 


A.I.B. 


‘any: period beyond six months... 
this connection it may be pointed out - 
that no such. order appears. to have: been: ; 
made by the Central Government. AW 
the subsequent orders. were made by. the, 
Government of Assam. Such. orders 
made by . the Government of. Assam 
would not have the effect of. retaining 
the respondent in service | “beyond. a pe- 
riod of six months from the date of his . 
retirement. That - being the 
maximum period, the State Govérnment 
had no power to. retain the respondent 
in service. If the State Government 
could not retain him in service beyond 
lst August 1962, it could not continue 
the inquiry thereafter. This ‘position 
seems to be clearly established by the 
decision: of this Court in State of. Assam 
v. Padma Ram Borah, AIR 1965 SC 473. 
In that case the State Government had 
made an order to retain the Government 
servant in service up to the end at 
March 31, 1981. Subsequent order ex- 
tending the period was made on 9th 
May, 1961. This Court held that accord- 
ing to the earlier order of the State Gov- 
ernment itself the service of the Gov- 
ernment servant had come to.an-end on 
March 31, 1961 and the State Govern- 
ment could not’ by unilateral action 
create a fresh contract of service to 
take effect from . April 1,1961. If. the 
State Government. wished to continue 
the service of the respondent. for.a fur- 
ther .period, the. State .Government 
should ‘have issued .a_ notification: before 
March 31,:1961. It.is thus clear thatthe: 


„retention of the respondent in service. by - 


order of the State Government, not made 
before the retirement taking. place on 
lst August, 1962:and the State -Govern~ - 


ment. not having the power ‘to retain - the 


respondent, ‘a member of the Indian Ad- 


six months, the respondent could not be 
said to have continued in service so that 


an inquiry could be continued Be aaa 
16. Mr.. Naunit Lal, however: ‘con 


tended that ‘sub-rule (2) of R. :16 clear- 
ly provides that a. member of: the ser- 
vice under suspension on .a charge -of 
misconduct shall not be required or per- 
mitted to retire from- the service until 


‘the enquiry into the charges against him. 


is, concluded and a final order -is..passed.. 
It is in the context. of sub-rule. (2): of 
Rule. 16 that the question of the nature 
of the proceedings: held. against the ress 
pondent assumed importance, ,..If the in; | 


-quizy -was on a charge- of „misconduct, 


But in > 
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the respondent” could be retained in’ser- 
vice unfil’’the inquiry into’ the- charges 
against” him was concluded and a final 
order was made: But: before sub-r. (2) 
of ‘Rule 16: would be attracted it must be 
shown: that’ the member of the service 


was under suspension on a ‘charge of 
misconduct ‘and an inquiry was being 


conducted * against him. As pointed cut. 


earlier, “no misconduct as one would 
understand that word in the context of 
disciplinary proceeding was alleged 
against the respondent. There was an 
inquiry but before sub-rule (2) of R. 16 
is attracted, it had to be an inquiry on 
a charge of misconduct. What is 
leged is not misconduct as the word is 
understood ‘in service jurisprudence’ in 
the context of disciplinary proceedings. 
Therefore, it could not be said that ‘an 
inquiry on a charge of misconduct was 
being held against the respondent and 
sub-rule (2) of Rule 16 would thus be 
attracted and he would be deemed to 
have been retained in service till the in- 
quiry was concluded. 


- 17. It thus appears: asia en tat 
there was no case stricto sensu for a dıs- 
ciplinary proceeding against the respon- 
dent. In fact:the inquiry was held: to 


jestablish that the respondent ‘was not fit. . 


to hold a responsible post. The respon- 
ident was actually retiring from -~ service 


and there”’-was: no -question. of his ` any | - 


more: holding a responsible: position. ‘Yet 


not only the inquiry was initiated . but. 
: he was’ retained. in service beyond . the- 


- date of. his normal.retirement till -the 


final order was: made on llth. Oct., 1963 


when he’ was removed from the Indian 
~ Administrative. Service. -It appears: that 
there -were large -scale, disturbances in 
the Staté.. There followed the. usual 
search ‘for: ai scapegoat and the. respon- 
dent came handy. ` 
framed none of. which: ‘could ~. constitute 
misconduct in law. -Some charges were 
mere surmises, Substance of the allega- 
tions ‘was that he was not a very effici- 
ent officer and lacked ' the 
leadership and “was deficient in’ the 
faculty ‘of decision making. These defi- 
ciencies in capacity would not’ constitute 
misconduct. If the ‘respondent were a 
young man and was to continue in the 
post for ‘a long period, such an 


or may“ hotbe retained but retaining him 
is service ‘beyond the périod' ‘of his“ 
mal Tetirement - ‘with: a view-to punish- 


‘mg-him was wholly unjustified.:The*High . 


Supdt. & Rethembranier, Le A; W, B. v. Abani: Maity >” 


al- 


‘in’ "tig commission of the offence: 


Some charges were. 


quality f- 


inquiry, 
may be made whether he. should bė re- ` 
tained in ‘the ‘responsible post. He mey. 


nor- __ 


*-§. C. 1029 ° 


Court ‘was,. therefore, right in coming: to 
the conclusion that the‘ respondent . wasi: 


no longer in service on the. date oj - 


which an order removing: him from ser- 
vice was- made and, therefore,’ the. order| : 
was - illegal and -void. 
` 18. Accordingly, this appeal fails and 
is dismissed with costs. : 
_ Appeal dismissed. 
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R. S. SARKARIA, P. S. KAILASAM . 
AND O. CHINNAPPA REDDY, . JJ. 


Superintendent and Remembrancér of 
Legal Affairs to’ Govt. of West Bengal,- 
Appellant v. Abani Maity, Respondent. ` 

Criminal Appeal No. 57 of 1972, D/- 
6-3-1979. 


(A) Bengal Excise Act Pe of 1909), Sec- 
tions 63 and 64 — Transport of contraband 
ganja — Liability to confiscation of con- 
veyance used — Essential conditions '— 
Liability of owner for fine or confisca- 
tion — Discretion of Magistrate:-— How 
-and when to be exercised. l 


‘The liability to confiscation of a con- 
veyance, such as, a car or cart or vessel 
under Section 63 is incurred, only if two 
conditions: -are 
‘that the conveyance was. “used in car- 
rying the contraband intoxicant; (b) the’ 
owner of that conveyance is implicated 


(Para 13): 

shar soon as on proof of the conditions 
necessary under S. 63, a. conveyance in- 
curs the. liability’ to confiscation, the 
word “may” used in S. 64 (1) acquires be A 
force of “must”, and the Magistrate -. 
bound to abide by either of the two alter ; 


natives viz.. confiscation of the convey- . 


ance ‘or imposition of fine in lied there- 
of in accordancé with that ‘Section. Thus, ; 
the discretion of the Magistrate is resz- 


_ tricted to choice . between these two.alter- 


natives, . This limited discretion, also, is 
not to be exercised whimsically, but judi- 


„cially, in a manner which will not ema- 
sculate these “provisions or ‘debilitate. .. 


their potency. as an instrument for sup- 
pressing the mischief which the Legisla- 
ture had in view. . (Paras 14, 26) 


"(Criminal Revn. No. 35. of..1977,.Di- .. 


5-8-1971 (Cal). o a a o 
DW/DW/B865/79/KSB7. Teh 


‘established, namely: (a) . l 


1030 S.C. [Prs. 1-7} Supdt. & Remembrancer, L. A., W. B. v. Abani Maity 


Since sub-sec.. (1) of S. 64 talks of the 
imposition of fine in lieu of confiscation, 
it appears that such an order of confis- 
cation or fine in lieu of confiscation, is 
to be passed at the conclusion of the 
trial when, after conviction, a sentence 
for the commission of the offence is 
awarded, In the circumstances of this 
case therefore, it was imperative for the 
Magistrate, to pass, at the conclusion of 
the trial, in addition to the conviction 
of the accused-respondent, an order of 


confiscation of the car by means of cepted Motor Car No. WBD 8169 at vil- 


which the offence was committed. 
: (Paras 15 and 26) 
(B) Interpretation of Statutes — Words 
used in statute — Interpretation of — 
Principle. 


Exposition ex visceribus actus is a 
long recognised rule of construction. 
Words in a statute often take their 


meaning from the context of the statute 
as a whole. They are therefore, not to 
be construed in isolation. For instance, 
the use of the word “may” would nor- 
mally indicate that the provision was 
not mandatory. But in the context of a 
particular statute, this word may con- 
note a legislative imperative, particular- 
ly when its construction 'in a permissive 
sense would relegate it to the unenvi- 
able position, as it were “of an ineffec- 
tual angel beating its wings in a lumin- 
ous void in vain.” “If the choice is be- 
tween two interpretations’, said Vis- 
count Simon L. C. in Nokes v. Doncas- 
ter Amalgamated Collieries, Ltd. -(1940 
AC 1014) the narrower of which would 
fail to achieve the manifest purpose of 
the legislation, the court should avoid a 
construction which would reduce. the 
legislation to futility and should rather 
accept the bolder construction based on 
the view that Parliament would legislate 
only for the purpose of bringing about 
an effective result. ee (Para 19) 


The provisions of Ss. 63 and 64 of the 
Punjab Excise Act are to be interpreted 
in the light of this principle... (Para 20) 
Cases Referred : Chronological Paras 


AIR 1964 SC 1140: (1964) 6 = és 
: 2 
1940 AC 1014: (1940) 3 All = 549 
Nokes v. Doncaster Amalgamated - Colli- 


eries Ltd. ~~ “19 
14 Fed Cas 139 17 
6 Sawy 106 “17 

Mr. P. K. Chatterjee, Sr. Advocate 


(Mr. G. S. Chatterjee, Advocate .. with 
him), for Appellant; Mr. D. N. Mukher- 
jee, Advocate, for Respondent. 


ALR. 


SARKARIA, J.:— This appeal by ‘spe- 
cial leave is directed against a judgment, 
dated March 5, 1971, of the High Court 
of Calcutta. The facts are as follows 3 


2. Abani Maity, respondent herein, 
and three other persons were tried by 
the Magistrate, First Class, Alipore, Dis- 
trict 24 Parganas, in respect of a charge 
under S. 46 (a) of the Bengal Excise Act 
1909 (hereinafter referred to as the Act). 

3. In the night of July 29, 1963, at 
about 7.30 pm., the Excise staff inter- 


lage Rajpur, Police Station Sonarpur. 
The car was searched and thereupon 199 
kgs. 700 grams contraband Ganja was 
recovered from inside the car. The res- 
pondent, Abani Maity, who was the re- 
gistered owner of the car, and held a 
driving license, was himself on the 
steering wheel. Abani Maity and the 
three other occupants of the car were 
arrested. After completing the investi- 
gation, a charge-sheet was submitted 
against Abani Maity and his companions 
in respect of an offence under S. 46 (a) 
of the Act. . 


4. During the trial, out of the ac- 
cused, Robin, died, Kalipada absconded;: 
and the case proceeded only against 
Abani Maity and his corecouaed,* Mihir 
Bose. 

5. The Magistrate, ultimately; by his 
order dated August 21, 1970, convicted 
both the accused persons under S. 46(a) 
of the Act and sentenced each of them 
to pay a fine of Rs. 800/-, and, in de- 
fault, to suffer six months’ rigorous im- 
prisonment.. The Magistrate, however, 
failed to pass orders for the disposal 
of the contraband Ganja, and the con- 
fiscation of the seized car.’ ; 

6. In the course of the trial, it was 
established by evidence that the respon- 
dent, Abani Maity, was the registered 
owner of the car and he was driving the 
vehicle at the time of its interception. It 
was further established that some packets 
of contraband Ganja were seized from 
underneath the driver’s seat and some 
from the luggage boot which was open- 
ed with a key produced by the respon- 
dent. Thus, the evidence on record in- 
dubitably established that the car _(Re- 
gistered No. WBD 8169) was used for 
the transport of this contraband, Ganja 
by. its owner, Abani Maity, respondent. 


7. After his conviction, on Nov. 16, 
1970, Abani Maity made an . application 
to the Magistrate, praying for return of 
the car and the other articles seized by 
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the Excise Staff. On the same day, the 
Magistrate, without issuing any notice to 
the prosecution, passed an ex parte 
order directing return of the seized car 
and other articles to the accused-respon- 
dent. 


8. Against that omer dated Novem-~ 


ber 16, 1970, of the Magistrate, the State ` 


preferred a revision in the High Court, 
which was finally heard by a Division 
Bench, who, by an order dated March 5, 
1971, affirmed the Magistrate’s order re- 
lating to the return of the car to the ac- 
cused-respondent, but directed confisca- 
tion of the Ganja. 


‘9. Mr. Chatterjee, appearing ‘for the 
appellant-State, does. not now request the 
Court to pass an order of confiscation of 
the aforesaid car, obviously because the 
passing of such an order after a lapse of 
about 16 years from the date of its sei- 
zure, will be an exercise in futility. The 
learned counsel, however, submits that 
this Court should, for the guidance of 
the courts below, clarify the law on the 
point so that the efficacy of the provi- 
sions contained ‘in Ss. 63 and 64 of the 
Act as an instrument for combating and 
preventing such anti-social crime is" not 
undermined due to “misinterpretation or 
misunderstanding in. regard to their im- 
port, nature and application, 

10. It is contended that as soon as 
Abani Maity, the owner-driver of this 
ear was found guilty of using this car 
for transport of contraband Ganja, ` the 
Magistrate was. bound, in addition - to 
the conviction of Abani Maity for that 
offence, to pass an order for confiscation 
of the car, or to give its owner, Abani 
Maity, an option to pay in lieu of con- 
fiscation, a fine, as the Magistrate 
thought fit. The point sought to “be 
made out is that the words “shall be li- 
able to confiscation” occurring in S. 63 
(1) read with sub-sec. (1) of S. 64, make 
it obligatory on the Magistrate in the 
event of the conditions laid down in 
these provisions being satisfied, to adopt 
either of the two alternatives, namely, 
to consficate the car, or, in. lieu of con- 
fiscation, to impose a fine at the option 
of its owner. In support of this conten= 
tion, reliance has been placed upon cer- 
tain observations. of this Court in Indo- 
China Steam Navigation Co. Ltd: . v. 
Jasjit Singh, (1964) 6 SCR 594 : (AIR 
1964 SC 1140). 

11. As against this, Aeained - counsel 
for the respondent, submits that the 
words "liable to” used.in the context of 
“confiscation”, in Section 63 (1): of -this 
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Act, as in some other penal statutes, .do 
not convey an absolute imperative; they 
are merely directory and leave it to. the 
discretion of the Magistrate to confiscate 
or not to confiscate the vehicle by means 
of which such offence has been commit- 
ted. 


12. Section .63 of the Act defines the 
things liable to confiscation, while S. 64 
indicates when the order of confiscation 
is to be passed by the Magistrate or Col- 
lector. Sections 63 and 64 read as fol- 
lows: 

“63 (21). Whenever an offence has been 
committed which is punishable under 
this Act, the intoxicant, materials, still 
utensil, implement and apparatus in 
respect of or by means of which such of- 
fence has been committed shall be liable 
to confiscation. 

(2) Any intoxicant lawfully imported, 
transported, manufactured; had in pos- 
session or sold along with, or in addi- 
tion to, any (intoxicant) which is liable 
to confiscation under sub-sec. (1) and 
the receptacles, packages and coverings 
in which any such intoxicant as first 
aforesaid, or any such materials, still 
utensil, implement or apparatus as 
aforesaid, is found, and the other con- 
tents, if any, of such receptacles or pack- 
ages, and the animals, carts, vessels, 
rafts or other conveyances used in car- 
rying the same, shall likewise be liable 
to confiscation : 

Provided that no animal, “cart, super 
raft or other conveyance as’ aforesaid 
shall be liable to confiscation unless the 
owner thereof is ‘proved to have been, 
implicated in. the commission of the of- 
fence. 

- Explanation.— 
Section “owner” 
any animal, car, 
veyance, 

(A) rsca one 
(b) which ‘is ‘the “subject ofa hire pur- 
chase agreement, the person in posses- 
sion thereof under that agreement. 
(Chapter VIII ‘Offences and Penalties — 
Sections: 64-65).” 

“64 (1). When in any case tried by him, 
the Magistrate decides that anything is 
liable to confiscation under Sec. 63, he 
may either order confiscation or. give 
the owner of such thing an option to 
pay, in lieu of confiscation, such Anes as 
the Magistrate thinks fit: 

- Provided that the Magistrate shall in 
all cases order confiscation of the .intoxic- 
ants decided. by him to be liable to con- 
fiseation under S. 63. 2 i 


For purpose of this 
includes, in relation to 
vessel, raft or other con- 
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‘(2) Whenever anything is liable to con- 


fiscation under S. -63, and ‘the ` offender 
or the person entitled. to possession’ is 


not known or cannot be found, the case. 


shall be inquired into and determined 


by the Collector, who may order. con-. 


fiscation : 


Provided that no such order shall be 
made until the expiration of two 
months from the date of seizing the 
thing intended to be confiscated, or, 
without giving such person as may be- 
fore such expiration, claim any right 
thereto, an opportunity of being heard 
and of producing such evidence as he 
may like to producee in support of his 
claim : 


Provided further that if the thing in 
question is liable to speedy and natural 
decay, or if the Collector is of opinion 
that its sale would be for the benefit of 
its owner, the Collector may at any time 
direct it to be sold, and the provisions 
of this sub-section shall, as early as 
may be practicable, apply to the net 
proceeds of the sale.” 

. 13. It will be seen that the liability 
to confisction of a conveyance, such as, 
car or cart or vessel under S. 63 is in- 
curred, only if two conditions are esta- 
blished, namely: (a) that the convey- 
ance was used in carrying the contra- 
band intoxicant; (b) the owner of that 
jconveyance is implicated in the commis- 
sion of the. offence. In the instant case, 
both these conditions were established. 
It has been found by all the courts be- 
low that the car in question (WBD 8169) 
_jwas used in carrying and transporting 
contraband Ganja and it was being. dri- 
ven by its owner,. Abani Maity, who 
was convicted of the offence of possess- 
ing and ‘transporting the contraband 
Ganja in this car. The liability to con- 
fiscation of the car t had, therefore, been 
incurred. ; 


14. It may be further marked that in 
sub-sec. (2) of S: 63 the Legislature have 
used the words “shall be” in the con- 
text of “liable to confiscation.” Even, in 
the proviso to sub-sec. (2) the expres- 
sion “shall be liable to confiscation” has 
been reiterated. Once the facts essential 
for incurring the. liability to confisca- 


tion are established, the Magistrate has , 
no option but to adopt any of the two: 


alternative courses : indicated in sub- 
-|sec. (1) of S. 64; that is to say, he may 


either order confiscation of that convey~ 


Jance, or give its owner an option to pay 


in lieu :of confiscation;. such fine-as -the ` 


of the imposition of fine in lieu‘of con- 


fiscation, it. appears that: such. an. order] i 


of confiscation or fine in lieu of: confisca- 


tion, is to be passed at the conclusion of i 
sen~ 


the trial when, after conviction, a 


A.LR: -- 

Magistrate thinks: fit. The: Magistrate| 
cannot just ignore to adopt any of: thene i 
‘alternatives. 7 
15. Since sub-sec. (1) of S. 64 talks. i 


tence for the commission of the- offence l 


is awarded. 


16. It is true that oräinarily, - 


ject or amenable to”; (2) 
thing prejudicial)’; 
possibility of (doing or undergoing some- 
thing undesirable)” (see Shorter Oxford 
Dictionary). According to Websters New 


the 
word “liable” denotes: (1) “Legally sub-' 
“Exposed or: 
subject to or likely to suffer from (some ' 
(3) “Subject to the 


World Dictionary, also, the word “liable” ` 


denotes “something external which may 
befall us.” 


17. Accordingly, the word “liable” oc- 


curring in many statutes, has been-held - 


as not conveying the sense of an abso- 
lute obligation or penalty but merely 


importing a possibility of attracting such ` 


obligation, or penalty, even where this 


word is used along with- the words 


“shall be”. Thus, where an American 


Revenue Statute declared that for the 
a vessel’ 


commission of a certain act, 
“shall be liable to forfeiture”, it was 
held that these words do not’ effect a 


present absolute forfeiture but only give 
a right to have the vessel forfeited un~ ` 
der due process of law. (See Kate Heron, ` 


14 Fed Cas, 139, 141-6 Sawy 106) quoted 
in Words and Phrases, 
Permanent Edition, West Publishing Co.) 
Similarly, it has been -held that in Sec~ 
tion 302, Indian Penal Code, the phrase 
“shall also be liable to fine” does not 


convey. a mandate but leave it to the dis- - 


cretion of the Court convicting ‘an ac- 
cused of the offence of murder, to im- 
pose or not to impose fine in addition to 
the sentence of death or imprisonment 
for life. es 

18. But a statute is not to be inter- 
preted merely from the 
angle, The court must give effect to the 
will. and inbuilt policy of the 
ture as discernible from the object and 
scheme of the enactment and the 
guage emploved herein. 

19. Exposition ex visceribus actus is 


a long recognised rule of 
Words in a 


as a whole. They are therefore, not. to 


be ‘construed -in isolation. : For ‘instanca; - 


Vol. 25 p. 109, 


lexicographer’s . 
Legisla-- 
lan~ 

construction, ` 


statute ‘often ‘take their 
meaning from the context of the statute 
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the. use-of the. word “may”. would nor- 


mally - indicate that. the. provision was 


not mandatory. But in the context. of:a 


particular statute, this word may con- 


note a legislative imperative; particularly 
when its construction in a permissiv3 
sense would relegate it to the unenviabl? 
position, as it were, “of an ineffectual 
angel beating its wings in a luminous 
_{void in vain”. "If. the choice is between 
two interpretations”, said Viscount .Si- 

mon L. C.. Nokes v. 

gamated Collieries Ltd., 1940 AC 1014 at 

pP. 1022 “the narrower of which would 

fail to achieve the manifest purpose of 

the legislation, we should avoid a con- 

struction which would reduce the legis- 

lation to futility and should rather ac- 
cept the bolder construction based on 
the view that Parliament would legis- 
late only for the. purpose of bringing 
about an effective result.” 

20. The provisions of Ss. 63 and 64 of 
the Act are to be interpreted in the light 
of this principle. The language and 
scheme of the Excise Act, taken as a 
whole, show that the purpose of this 
legislation is not only to raise revenue 
but also to control and restrict the im- 
port, export, transport, manufacture and 
sale of intoxicants. Free and unrestrict- 
ed use of intoxicants and illicit trade in 
contraband intoxicants not only means a 
loss of revenue to the public exchequer 
but also has a harmful effect on public 
health and morals. Moreover, illicit 
trade and smuggling of intoxicants is 
often committed, in .an organised anc 
clandestine manner, and is difficult te 
detect. 


21. We have,-therefore, to adopt that 
construction of the expressions “shall be 
liable to confiscation” used in S. 63 (2), 
and “may” in sub-sec. (1) of Section 64, 
which will preserve the efficacy of the 
provisions as an instrument for cumbat- 
ing these anti-social activities, and re- 
ject the other which will render them 
ineffective. 


22. Thus considered, it seems clear 
that the expressions “shall be liable to 
confiscation” and “may” in the afore- 
said provisions were intended to have a 
compulsive force. 

23. We need not dilate on the topic 
further. We will close the discussion by 
noticing. one decision of ‘this Court 
which has been cited by the counsel for 
the appellant. 
Steam Navigation ‘€o. 

- Singh, (AIR 1964 SC 1140) (ibid), where- 
in: this Court was considering -the inter- 





Doncaster Amal-. 


That case is: Indo-China - 
Ltd. v. Jasjit - f 
:ı ferent, but they are independent penalties ` 

: one is against the ship-and the other is. - 
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pretation ‘of. certain oe of. the 


‘Sea Customs Act. 


24. In dealing with. an offence a 
S. 167 (12A) of the Sea Customs Act, 
1878, the Customs Officer has. also to: 
exercise his jurisdiction under S. 183 of 
that Act, which expressly requires the 
adjudicating officer to give an option to 
the owner of the offending vessel to pay 
fine in lieu of confiscation. Question 
arose as to what was the nature of the 
responsibility prescribed by S. 167 (12A). 
Gajendragadkar, C. J., speaking for the 
Court, elucidated the position, thus (að 
pp. 1151-52) : 

“We have ‘already seen that Sec- 
tion 167 (12A) provides that if a vessel 
contravenes Sec. 52A, it shall be liable 
to confiscation and the master of such 
vessel shall be liable to a penalty not 
exceeding Rs. 1,000/-. Can it be said 
that the penalty prescribed by Sec- 
tion 167 (12A) may in any given case not 
be imposed against the ship'ʻon the 
fround that the contravention proved 
against it is of a very trivial character, 
or has been the result of an act on the 
part of a criminal who acted on his own 
contrary to the instructions of the master _ 
of the ship? The words used in the 
third column of Cl. (12A) are that “such 
vessel shall be liable to confiscation”. — 
The context seems to require that it is 
not open to the Customs Authority to : 
refuse to confiscate the vessel on the 
ground that there are any extenuating 
circumstances surrounding the contra-. 


‘ vention of S. 52A in. a given case and 
- that it would be unfair to impose the 


penalty of confiscation. Two penalties 
are prescribed, one is the confiscation of — 
the ship, and the other is a fine against 

the master. In regard to the latter 
penalty, it is within the discretion of the 
Customs Authority to decide what - 
amount of penalty should be imposed; 
just as in the case of the first penalty it 
is not open to it to say that it would not 
impose the penalty of confiscation against 
the offending ship, so in the case of the 
second penalty it is not open to it to say 
that it will not levy any penalty against 
the master. In its discretion, it may 
impose a very small fine against the 
master if it is satisfied that the master 
was innocent and despite his best ef- - 
forts, he could not prevent the .contra- 


vention of S.. 52A. If the two penalties . 


prescribed by Cl. (12A) had been alter- 
Native, the position may have been dif- . 
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against the master; and so, there is: no 
scope for contending that the’ Customs 
Authority . may- refuse ‘to impose.: one 
penalty and impose the other, or. may 
refuse to impose either of the two penal- 
ties.- It must be regarded as an element~ 
ary requirement. of Ci. (12A): that as soon 
as the offence referred to in column 1 of 
the said clause is proved, some. penalty 
has-to. be imposed’: and. Ci. 12A .: indi- 
cates. that twa penalties have to ‘be im- 
posed and not one, there being discre- 
tion in-regard to the penalty imposable 
against the master as: regards the amount 
of the said penalty. Therefore; we ‘do 
not think: that it would .be possible to 
take the view: that if there are extenuat- 
ing circumstances attending the. contra- 
vention of S. 52A in.a. given case ~ the 
Customs Authority -can . refrain ` from 
confiscating the vessel, Confiscation of 
the: vessel: is the immediate statutory 
consequence of the finding that an of- 
- fence under Cl. (12A).is established, just 
as the imposition of some penalty against 
the- master is another. statutory conse- 
quence -of the same contraventar z 


25. The ‘ianguane of Ss. ier. 02A) and 
183 of the. Sea’ Customs: Act,:,is. not in 
pari materia’ with those. of. Ss, .63 and 64 
of the Bengal Excise. Act. ~ It was on- the 
language ‘of these..-provisions,.as they 
then stood, it was held that the. penalties 
' prescribed under Ss. 167°(12A) and :.183 
' are independent . and: not alternative. 
The observations, extracted above. there- 
fore, are not applicable in their entirety. 
Nevertheless, they are a useful guide in~ 
asmuch as the expression "shall be liable 
to confiscation” in S. 167 (12A) in the 
context of:a vessel found in: the Customs 
waters in circumstances that amounted 
to a contravention of S. .52A, was held 
to .cast on. the Customs Authority an im- 
perative duty to confiscate such vessel. 


26. For. all. that ‘has been . said: above 
and keeping- in view the ‘purpose, ‘the 
scheme and the language of the provi- 
sions in question, we are of opinion that 
as soon as on proof of the conditions ne- 
cessary under S. 63, a conveyafce incurs 
the liability’ to` confiscation, the. word 


“may” used in S. 64 (1) acquires. the. 


force of “must”, and the ‘Magistrate is 
bound” to’ abide by either of the two 
alternatives viz., confiscation . of the’ con- 
veyance or impositiori ‘of fine in lieu 
thereof: iñ ` accordance with that. section. 
Thus, the discretion of the “Magistrate is 
restricted: ‘to .choice between. ‘these’ two 
alternatives, -This ' limited fireon 
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ment on August 21, 


A.L R. 
also, is not to bé exercised whimsically, 
but judicially, in-a manner which will 
not emasculate these ` provisions or debi- 
litate their potency as an instrument’ for 
suppressing the mischief which the Legis- 
lature had in view. ‘In the circumstances 
of this case therefore, it was imperative 


for the Magistrate, to pass, at the conclu- 


sion of ‘the trial, in ‘addition tò the con- 
viction’ of the accused-respondent, an 
order of confiscation of the car by means 
of which the offence was committed. 
27.. With this clarification of the law 
on the point,.- the appeal stands disposed 
of, ia: 
' Judgment accordingly, 
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Constitution of India, Art. st — Pro- 
motions — Punjab Police Service Rules 
(1959), Rules‘ 6 (1): (i) Proviso (a) and 14 
— . Eligibility: of Police Inspectors for 


‘promotion as Deputy Superintendents of 
Police —. Inspectors. appointed ` in”: -1963 


— Relaxation of R. 6 in 1963 ‘and 1965 
and insertion of new Rule 14 iv 28- 1- 1900 
~— Effect of, on ‘promotions, 


‘The appellants were appointed ‘ins 
spectors of Police by diréct recruitment’ 


‘on 21-5-1963 on probation for 3 years, 


Rule ‘6° ‘provided inter alia’ that recruits, 
ment to the cadre’, of Deputy Superin- 
tendents of Police ‘was to be ‘made by 


“promotion ‘from the rank of Inspector. 


That was subject ‘to the proviso that only 
those Inspectors would be ‘eligible. ‘for. 
promotion who had put in six years con- 
tinuous service. .As there were many 
vacancies in the posts of Deputy Super- 
intendents of Police, the State Govern-, 
-1963, reduced the: 
minimum requirement of six yéars cons: 


_ tinuous. service. for. eligibility for promo- 
tion to four: years’ in’ specified circum- 


stances;. and an exécutive order to that 
effect. was issued some.: : time in’ -1965 


wC W No. 3547 ‘of 1970,, Pin. i- ï1- “1970 
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under R. 14 of the Rules as it then stood 
until its amendment on Jan. 28, 1969. 
The State Government accordingly pro- 
moted the respondents as officiating 
Deputy Superintendents of Police on ad 
hoc basis. According to the requirement 
of R. 6 (2), List ‘G’ which was to be a 
list of officers considered fit for promo- 
tion to the rank of Deputy Superinten- 
dent of Police, was prepared by the 
State Government and sent for approval 
to the Public Service Commission, on 
January 7, 1966. The Government took 
up the question of regularising the ‘ad 
hoe promotions of respondents pending 
the approval of the draft list 'G’ by the 
Commission. A supplementary list was 
prepared of Inspectors who: had com- 
pleted four years service after January 
7, 1966, and sent to the Commission on 
Sep. 19, 1966. Before the two lists could 
be examined by the Commission, the 
State of Punjab was reconstituted on 
November 1, 1966. The appellants who 
had been confirmed as Inspectors com- 
pleted four years of continuous service 
on May 21, 1967. While the aforesaid 
two lists of 1966 were pending with the 
Commission for the preparation of list 
‘G’, the State Government substituted a 
new Rule 14 on January 28, 1969. The 
appellants completed six years of ser- 
vice on May 21, 1969. The Public Ser- 
vice Commission asked for. a seniority 
list of Inspectors some time in 1970, and 
ultimately approved the list ‘G’ on Sep. 
7, 1970, consisting of the names in. the 
two lists which had been sent by the 
State Government in 1966. “The names 
of respondents were included in that 
list but it did not contain the names of 
the appellants. They felt aggrieved and 
filed a writ petition in the High Court, 


which was dismissed by the High Court; - 


Held: that it was true that it was nat 
permissible for the State:Government to 
reduce the requirement of continuous 
service from six years to four years for 
purposes of eligibility for promotion to 
the Punjab Police Service, because R. 14 
as it stood at the relevant period of time 
when promotions of respondents were 
made, did not permit any general relaxa- 
tion of the nature..ordered by the State 
Government in 1963 or 1965. But R. 14 
as inserted on 28-1-1969, was a rule .of 
general application; and -it could. autho- 
rise the kind of relaxation which was 
made by the State Government in 1963 
and in 1965. But it could not avail. the 
State Government as the new rule came 
into force much later ‘on January 28, 1969. 
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It would thus follow that the respon- 
dents were not eligible for promotion -be- 
cause the relaxation which was ordered 
in 1963 and. 1965 was not warranted by 
the old R. 14 as it stood at that time. 
(Para 7) 

But having ‘regard to the requirement 
of R. 6, as it stood before its amendment 
on 28-1-1969 and disregarding the relaxa- 
tion orders. of 1963 and 1965 as they 
were not warranted by the provisions of 
that Rule, as that Rule made a clear pro- 
vision that only: those Inspectors would 
be eligible for promotion who had got 
six years continuous service as Inspectors, 
it would follow that the appellants were 
not eligible for promotion until May 21, 
1969 as they had been. appointed only on 
May 21, 1963. In other words, they were 
not eligible for inclusion in list ‘GQ’, 
which was prepared under R. 6 (2), as it 
was prepared in 1966 on the basis of the 
State Government’s recommendations 
dated Jan: 7, 1966, and" Sept. 29, 1966. 
C. W. No. 2547 of 1970, D/- 10-11-1970 
(Punj and Har), Affirméd.. (Para 8) 
- Anno: AIR Comm. Const. of India 
(2nd Edn.), Art. 311, N. 25-A: 

Mr. Y. S. Chitale, Sr. Advocate (Mrs. 
Urmila Sirur, Advocate with him), for 
Appellants; Mr. Hardev Singh and Mr. 
R. S. Sodhi, Advocates, for Respondents 
Nos. 2 and 3. 


SHINGHAL, J.:— This appeal by 
special leave is directed against the 
judgment of the Punjab and Haryana 
High Court dated Nov. 10, 1970, by which 
the writ petition of the appellants was 
dismissed on the ground that the promo- 
tions challenged by them were made on 
the basis of list “G”? of 1966 when they 
had not qualified for promotion. It has 
therefore. to be examined whether that 
view of the High Court is incorrect in 
the facts and circumstances of the case. 

2 A list of dates bearing on the con- 
troversy has ‘been furnished by Mr. Y. S. 
Chitale, learned counsel for the appel- 
lants, and we have been told. by the 
learned counsel for the respondents ‘that 
it is correct. . The . facts which emerge 
from that list may be stated briefly for 
learned counsel agree that they are quite 


sufficient for the disposal of the appeal. 


3. ‘All the‘ three appellants were áp- 
pointed Inspectors of Police, by direct 
recruitment, on’ May 21, 1963, on a pro- 
bationary period of ‘three years. At that 
time the Punjab Police Service Rules, 
1959, hereinafter referred to as the Rules, 
were- in force, providing. for appoint- 
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iment. to the higher’ post of Deputy 
‘Superintendent of Police.. For purposes 
of this appeal, it will be sufficient to say 
that -R.-6 of the Rules provided that re“ 


cruitment to the Punjab Police. Service,- 


consisting of the cadre of Deputy Super- 


intendents of Police,-shall be made by- 


promotion tothe extent of eighty per cent 
from the rank of Inspector and twenty 
per cent by direct appointment. That 
was subject to the proviso that only 
those Inspectors would be eligible far 
promotion who had put in six years con- 
tinuous service. 
were many vacancies in the posts of 
Deputy Superintendents of Police, the 
State Government took a decision on 
Aug. 21, 1963, that the. minimum re- 
quirement of six years continuous ser~ 
vice for eligibility for promotion may be 
reduced to four years if about fifty per 
cent of the vacancies were to be filled in 
any year; and an executive order to that 
effect was issued some time in 1965 under 
R. 14 of the Rules as it stood until its 
amendment on January 28, 1969. The 
State Government accordingly promoted 
the respondents Nos. 4 to 37 as officiating 
Deputy Superintendents of Police on ad 
hoc basis. As it was the requirement of 
sub-rule (2) of R. 6 of the Rules that ap- 
_ pointments by promotion would be made 
from Inspectors “brought on list ‘G’ 
which will be a list of officers consi- 
dered fit for promotion to the rank of 
` Deputy: Superintendent of Police, pre- 
‘pared by Government. in consultation 
with the Commission”, a list was pre- 
_ pared. by the State. ‘Government’ and it 
was sent for the approval ` of the Public 
Service Commission on Jan. 7, 1966. The 
appellants were confirmed as _ Inspectors 
on Sep. 10, 1966, with retrospective effect 
from May. 21, 1966. The Government 
: took up the question of regularising the 
. ad hoc promotions of respondents Nos. 4 


list 'G’ by the Commission. “`A supple- 
mentary list was prepared of Inspectors 
„who had completed four years:. service 
after January 7, -1966, and it was sent to 
the Commission on Sep. 19, 1966. Be- 
: . fore the two lists could be examined. by 
the. Commission,. the State of Punjab .was 


- reconstituted -on Nov. 1, 1966. The Com- , 


mission . thereupon , sent a, letter on Dec. 
~ 80, 1966, to the Inspector General’ of 
i Police, asking. for information about the 
: allocation of the Police. Officers to the re- 
organised States and. for information re- 


'~ garding: the. vacancies. ‘which remained. to- 
“fhe “Inspector= 


be filled in the State.: 
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It appears that as there. 


- reply of the State: Government. . 


“years. 


_by which date the appellants 


‘during the years 1967, ‘1969" and 


A.DR, 


` General of Police sent a reply .on Feb. 8, - 
` 1967. 
: years -of continuous: service on; May 21, 


‘The appellants completed . four 
1967. While the aforesaid two- lists of 
1966 were pending with. the.Commission 
for the preparation of list. ‘G’; the State 
Government substituted a new R..14 on 
Jan, 28; 1969. The appellants - -completed 
six years of service on May. 21, 1969:. 
The Public Service ..Commission asked 
for a seniority list of Inspectors some 
time in 1970, and ultimately approved 
the list 'G’ on Sep. 7, 1970, consisting of 
the names in the two lists which had 
been sent by the State Government in 
1966. The names of respondents Nos. 4 
to 37 were thus included in that list but 
it did not contain the names of the ap- 
pellants. They felt aggrieved and filed 
a writ petition in the High Court in Sep 
1970, but it was dismissed by` the High 
Court on Nov. 10, 1970, as aforesaid. 
That is why they have come up in ap- 
peal to this Court by special leave. 


4. Before examining the arguments 
which have been advanced before us, it 
will be proper to make a brief reference 
to the salient points. mentioned in . the 
-It was 
stated there that a large number of 
vacancies occurred inthe cadre of Deputy 
Superintendents of Police. because seve~ 
ral battalions of the Police force. had to 
be sent to the Punjab-Pakistan. border 


-and it became necessary . for - ‘the , State 
. Government to fill those vacancies im- 


mediately. The State Government: had 


therefore, .to reduce . the , minimum re- . 


quirement of .six years service for. eligi- 


. bility, to appointment to the -post .of 


Deputy Superintendent of Police to four 
The, State Government mentioned 
the circumstances in which . “it had to 
send two lists to the Commission in 1966 
for the preparation of list. ‘Œ’, and | its 


to 37. pending the approval. of the draft : ultimate approval by the ‘Commission on- 


September 7, 1970. The lists, it. was 
pointed out, weré preparéd as ‘in .1966, 
had not 
completed four years service äs ` Inspec- - 
tors. That, according to the respondents’ 


‘was the reason why their ‘names could © 
‘not be brought on that list. 
_Borically stated that no names ‘were re». - 


It was cate- . 


commended for inclusion ‘in that - list 
1970, 


and that the’ assertion of the ‘appellants 


to the . contrary was incorrect. 


5. It is in ‘the ‘light of these’ -facts eat 
“‘eireumstances. that. we shall- examine- the: - 
arguments: which have’ been ádvanced -bės 
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fore us -by ‘the learned ‘counsel. for oe 
appellants: The main. controversy - 
- that. relating to the meaning and the ae 
plication of Rule 6 (1) of the Rutes 
which provides as -follows,—. 
"6! Method- of recruitment.— (1) Re- 
cruitment to the ‘Service shall be- made 

(i) Eighty per cent by promotion from 
the rank of: Inspector and twenty per 
cent by direct --appointment: 

Provided that only those -Inspectors 
will be‘ eligible for promotion who | 

(a) in the case of Inspectors (both 
promoted from subordinate rank and di- 
rectly. recruited) have got six years con 
tinuous service (officiating as. well as 
substantive) in the rank of Inspector 
We are not concerned with part (b) of 
the proviso as it relates to the promo- 
tion of Prosecuting Inspectors. 


. 6. It has been argued that only, those 
Inspectors were eligible for promotion as 
Deputy Superintendent of Police who 
-had been confirmed as Inspector 
held that post on a substantive basis. A 
reading of part (a) of the proviso shows 
however that it cannot be said to res- 
trict the eligibility for promotion . only 
‘to the substantive holders of the.post of 
“Inspector. ‘All that it ‘permits is that, in 
order - to- be- eligible for promotion, . the 
- ‘Inspectors- should’ have got .six - years 
“continuous”: service,- including -service 


in ‘an ‘officiating ‘as. well -aè substantive 


capacity." ‘We are therefore unable < to 
“think: that ari Inspector who had put ` in 


six years~ officiating: service was not~eli- 


_ ible ‘for ‘promotion ‘as Deputy. Superin« 
tendent of- Police.. 

7. It has next’ been argued that ‘the 
‘requirement ‘of six ‘years service could 


not be relaxed “by the State Government : 
_on August. 21, 1963, or thereafter in 1965, _ 


“because Rule 14-.o0f thé. Rules as it stood 
until its ` substitution on Jan. 28, 1969, 
read as follows,— 


- “Where the Government is "satisfied 


that the operation ` of any „9È. the rules - 
. causes undue. hardship in any particular, - 


. ease, it may by order, dispense with or 


relax the” requirement of that rule ‘to. 


such extent and subject to’ such condi- 
tions as it may consider necessary for 
` dealing with the case in a just and eguit- 


_ able, manner, provided’ that. the case’ is. 
not dealt with ina manner less favour-. 


- able to the person concerned. than ° ag 
-, vided by the relevant rule. is š 


tt has therefore been urged that. ‘ihe: re. 
-slaxation contemplated by..that..rule..,was.. 
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- restricted’. by" considerations -: oF 


and - 


-gible for promotion until May:~21,. 


21, 1963. . 
“eligible: ‘for inclusion..in ‘list 


~ 
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“undue; 
hardship”, in any “particular case”, and 


that it was not permissible for. the 'Statel. i 


Government to reduce.. the requirement 
of continuous., service from six .years to 
four. years' for purposes. of eligibilty. for 
promotion. to the Punjab Police. Service. 
The argument. is correct because. R. 14 
as it stood at the relevant period of time 
when: promotions of respondents (Nos. 4 
to 37) were made, did not permit any 
general relaxation of. the nature ordered 
by the State Government in 1963 . or 
1965. It is. true that Rule 14 was am- 
ended and a new rule was'inserted on 
January 28, 1969, to the following ef- 
fect,— 


“7, General power to relax. rales = 
Where the Government is of the opin- 
ion that it is necessary or expedient so 
to do, it may, by order, for reasons to 
be recorded in writing, relax any of the 
provisions of these rules with respect to 
any class or category of persons.” . 


That was a rule of general application, 
and jit appears that there is justification 
‘for the argument of the learned counsel 
for the ‘respondents ‘that it. could autho- 
rise the kind of relaxation which was 
made by the State Government in 1963 
and in 1965, but the fact remains’ that 
it could: not avail the: State .Government 
as, the new rule came. into. force - much 
later on January 28, 1969. It would thus 
follow that the respondents were not eli- 
gible. for promotion’ because the relaxa- 
tion which was ordered in “1963 and 1965 
‘was not, warranted by the old R: 14 as it 
stood at’ that ` time. The ~ question how- 
‘éver remains . whether . the appellants 
could possibly. succeed in. their. Eppes 
betore us'for that reasoñ. ` rae 


8. : While: examining. this upat of. the 


‘matter we shall have regard to the re-|- 


quirement of Rule 6, as it- stood. before 
its amendment on Jan. 28, 1969 and. dis- 
regard: the relaxation. orders of. 1963 
and 1965 as they were ‘not warranted by}. 
the provisions. of that rule. And as that/- 
tule made a clear provision that only 
‘those. Inspectors would ‘be - eligible. 
promotion who had got six -years conti- 
nuous service as Inspectors, it - would 
follow ‘that. the appellants -were not eli- 
1968 
-as they: had been appointed-only on May 
‘In other words, they -weré not 
“G -which 
was ‘prepared under sub-rule :(2). of-R:- 6, 


«a$. it: was prepared, in.1966 on..the,. basis’. 


for; — 
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ef the State Government’s recommenda- 
|tions dated Jan. ‘7, 1966, and Sept., 29, 
1966. It may be recalled that the State — 
Government have categorically stated 
that they did not send any list: there- 
after, for the Commission’s approval. We 
have made a reference to the facts and 
circumstances in which the Cornmission 
did not find it possible to finalise list 'G’ 
until 1970, but the fact remains that the 
list contained names up to the year 1966. 
In other words, the final list 'G’ related 
‘only to the year 1966, and as the appel- 
lants had not put in even. four years of 
service by then, what to.say of six years 
service in terms of Clause (a) of the pro- 
viso to sub-rule (1) of R. 6 of the Rules, 
their names could not possibly be in- 
cluded in that list. When that was so, 
they could not have been promoted as 
Deputy Superintendent of Police because 
that was the basic requirement of ‘sub- 
rule (2) of that, rule. We.have made a 
reference to the circumstances in which 
the State Government was driven to the 
necessity of making some ad hoc or tem- 
‘porary promotions because of the extra- 
ordinary situation which had developed 
on the border of the State, and as it was 
_ the ‘Public Service Commission which 
delayed the finalisation of list ‘G’, it can- 
not be said that the ad ‘hoc appointments 
‘of the respondents were ‘wilfully made 
. in derogation of the requirement of the 
‘Rules, or were meant ‘to run down the 
appellants. In fact, as has been explain- 
ed above, ‘the- appellants iwere, in’ any 
view of the matter, not eligible for pro- 
‘motion as their names were not includ- 
ed in list ‘@’ as ‘it emerged from, ‘the 
Public Service. Commission in ` 1970.” The 
High Court ‘therefore ‘cannot’ be blamed 
if it took the view that” as the appel- 
lants had not qualified for promotion 
when list 'G’ was drawn up by the State 
Government in ‘1966, they: ‘could not suc- 
ceed in their claim in the writ petition. 
Their names did not appear’ in list’ ‘G’ 
, Which was ‘approved by: the Commission 
‘in 1970, whereas the’ ‘names of respon- 


-dents ‘Nos. 4 to 37 appeared in it and it - 


is not in ‘dispute that they -had all com- 
pleted 6 years’ continuous service much 
‘before the appellants. The appellants 
have not therefore been able to show 
that they had any legal right for _BrO- 
motion ee the respondents: : 

9. There is thus no force in the argu- 
ments which have ‘been advanced by the 
learned counsel for the appellants, and 
the appeal is dismissed. Inthe - circum- 


v. Jagannath Gupta & Co. A. I.R. 


stances of the case, we shall leave the 
parties to bear their own costs. 
Appeal dismissed, 
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(From: AIR 1969 Cal 363) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. - 
Mool Chand Gupta, Appellant v. 
Jagannath Gupta and Co. CEN Ltd., Res- 
pondent. 


Civil Appeal No. 1700 of ` 1989, Dja 
30-1-1979. 


Companies Act a of. 1956), Ss. 235, 237 
243, 439 — Expression ‘may’ in S. 235 
— Connotation of — Investigation on 
‘complaint under Ss. 235/237 — Scope of 
— Intention of legislature discernible 
from S. 243 — Affairs of company — No 
parallel investigation ‘by Central Govern- 
ment or authorities continuing -- High 
court also not thinking necessary ‘to get 
matter investigated through Central 
Government — High’ Court should ` not 
stay winding up proceedings. AIR 1969 
Cal 363, Reversed. 


‘Under S. 235 of the Companies Act, 
1956, it is not obligatory for the. Central 
“Government to direct’ “an: ` investigation. 
It has a discretion to' appoint or not to 
‘appoint inspectors for:: investigating the 
affairs ‘of the Company, the word used in 
the section being. “may”, ` Before- the 
‘Governmeént can take such action under 
Section 235, certain pre-conditions in- 
cluding” those specified: in: Sec. 236, must 
be satisfied. Furthermore, ‘unlike ` the 
‘power. of the: Court in'a proceeding for 
‘winding -up of a Company, the. discre« 
tionary power: of: the -Central | Govern~ 
ment to direct investigation is neither 
judicial nor. quasi-judicial. . It follows 
therefrom,, that. investigation on::a com- 
plaint under Ss. .235/237- may: not ibe an 
adequate substitute, for proceedings’ in 
Court on a winding up, petition.. In, other 
swords, a petition under Ss. °235/237/239 
may not afford an equally efficacious and 
alternative remedy, as - a, petition. under - 
Section 4389 to Court. for winding up of 
the Company. ES _ (Para 19) . 


“The intention. of. the Degilature as 
discernible , from Section. 243 of -the 
Companies Act, seems to be that when 
the Court is ‘already | ‘seized Of the:mat« 
ter, at the instance of a party the Cen- - 
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tral Government should : refrain from 
taking the initiative. Even where it ap- 
pears to the Central Government: from 
the report of the investigating inspectors 
appointed under S. 235/237 that it is ex- 
pedient to move the Court for winding 
up-.of the Company on the ground that 
it is just and equitable to wind it up or 
that.:an application for an order under 
Section 397 or 398 be made, then also 
it must stay its hands from doing -so if 
proceedings for winding up of the Com- 
pany are already being taken by the 
Court. (Para 20) 


In a case where no inspectors have 
been appointed under Section 235 or 237 
of the Companies Act and no parallel in~- 
vestigation by the Central Government 
or its authorities under the Companies 
Act into the affairs of the company are 
continuing nor it is a case. where “the 
High Court thinks that for a proper and 
effectual adjudication of the petition 
pending before it, it is necessary to get 
the matter investigated through the 
agency of the Central Government, the 
High Court should not stay the proceed- 
ings on the petition for winding up. AIR 
1969 Cal 363, Reversed. (Paras 22 & 23) 

Anno: AIR Manual (3rd Edn.) Com- 
panies Act, Ss. 235, N. 1; 237,.N. 1-2; 243, 
N. 1 and 489 N. 1-2 

Mr. S. N. Andley Sr. Advocate (M/s. 
B. P. Maheshwari and Suresh Sethi,: Ad- 
vocates with him),.for Appellant; Mr. Y. 
S5. Chitaley Sr. Advocate | (M/s. Vineet. 
Kumar and Praveen Kumar, Advocates 
with him), for Respondent. 

SARKARIA J.:— This. appeal: by cer- 
tificate is directed against a judgment 
. dated July 26, 1968 of the High Court of 
Judicature at Calcutta, The facts lead- 
ing to this appeal are as follows :— 

2. Jagannath ‘Gupta & Co. (P) Ltd. 
the respondent herein, (hereinafter re- 
ferred to as the Company) was incor- 
porated in the year 1940 under the -In- 
dian Companies Act as a private Com- 
pany limited by shares with its register- 
ed office in Calcutta. Its nominal capital 
was and still is Rs. 25,00,000 divided 
into 1000. ordinary shares of Rs. 2,500/- 
each with the entire capital paid up or 
credited as paid up.. 


3. Prior to. 1940, Jagannath Gupta 
used to carry on business under- the 
name and style of Jagannath Gupta and 
Co. as Karta of a Joint. Hindu Family 
business. Subsequently, as a result of 
the family arrangement, the Joint Hindu 


Family trading partnership was convert- 
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ed, into a ‘contractual partnership under 
the name and style of Jagannath Gupta 
& Co. It was thereafter. converted into 
a private limited Company’ in 1940 as 
aforesaid. 

A. Jagannath Gupta had four sons: 
Bidya Bhushan’ Gupta, Padam Chand 
Gupta, Moolchand Gupta and Bhim Sen 
Gupta. Bidya Bhushan Gupta had a son 
Mahadey Prasad who died in 1945 and 
a daughter, Bimla who was married to 
Uma Shankar Shroff. Uma Shankar 
Shroff was adopted in May 1967 by the 
widow of Mahadey Prasad Gupta. Mool- 
chand Gupta had two sons; Gopal 
Krishan and Inderjeet.. Bhim Sen Gupta 
had two sons: Devi Prasad and Shukla. 

5. The shares of. the Company were 


originally held ‘by Jagannath Gupta, as 
follows :— 


(a) Jagannath Gupta 495 shares 
` (b) Bidya Bhushan 
i Gupta - 125 shares - 
(c) Padma Chand Gupta 125 shares 
(d) Moolchand Gupta 125 shares 
(e) Bhim Sen Gupta 120 shares 


(£) Bhuran Devi, wife of 


-- Jagarmath Gupta 5 shares 
9 Krishna: Devi, wife of 
Bhim Sen Gupta § shares. 


6. The appellant is a share-holder of 
the Company, which was a domestice 
concern of the family of Jagannath 
Gupta. - He is a holder of 125 fully paid 
up shares from the. very inception of the 
Company. 


7. Tt is alleged ‘on: behalf of the ; res- 
pondents, by Bidya Bhushan Gupta, that: 
during his lifetime, the said Jagannath. 
Gupta at a meeting of the Board of Di- 
rectors, presided over by him, initiated - 
and passed a resolution, whereby he 
nominated his successors to or bequeath- 
ed or transferred his 495 shares in the 
event of his death as follows :— 


(a) To Padam Chand ` 


Gupta 125 shares 
(b) To Bidya Bhushan 
Gupta ` 250 >” 


(eo) To Gopal Krishan’ Gupta 
(son of the Appellant) 

: (d) To Debi Prasad Gupta 
(s/o Bhim Sen Gupta) 55 ”- 


8. Another distinctive feature of the 
case is that. the Company was formed. 
with 19 properties specified in Sch...‘A’ 
to the Memorandum Arucas of - Bae 
sociation. . 


9. On July 19, 1967; Moolchand Guise 
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filed a petition under Ss. 433, 434 and 
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. 439 of the Companies Act, 1956, in the 


High Court of Calcutta. . This was regis- . 


tered as Petition No. 158/67. A two-fold 
prayer was made in the petition (a). The 
Company be wound up by the High 
Court: (b) A professional liquidator ‘be 
appointed. The petition was admitted on 
August 1, 1967 and directions were given 
for publication of the advertisements in 
the Calcutta Gazette and other papers. 
The petition was fixed for heating on 
September. 25, 1967 in the said High 
Court. The allegations made in the 
petition were as under :— 


That the respondent’s allegation that 
prior to his death. Jagannath Gupta had 
transferred/bequeathed his 495 shares as 
aforesaid, was wrong and the said 
Minutes of the alleged meeting of the 
Board of Directors under the Chairman- 
ship of Jagannath Gupta purporting to 
be held on Sept. 6, 1946, are false and 
fabricated. This was also the stand 
taken by Bhim Sen Gupta in his affida- 
vit filed before the High Court. It is also 
alleged that prior to the death of the 
said Bhuran Devi, Bhim Sen Gupta had 
sold and/or transferred his 120 shares to 
this Bhuran Devi and said 120 shares 
along with the 5 shares originally allot- 
ted to her, stood registered in the name 
of Bhuran Devi (since deceased). It was 
further stated that after the death of 
Jagannath Gupta and Bhuran Devi, 
Bidhya Bhushan Gupta and Padamchand 
Gupta wrongfully and illegally took pos- 
session of the said shares and purported 
to divide the shares standing in the name 
of Jagannath Gupta, by allotting 250 
share to Bidhya Bhushan Gupta, 125 
shares to Padam Chand Gupta, 65 shares 
to Gopal Krishan Gupta and 55 shares 
to Devi Prasad Gupta. 


10. According to the petitioner (Mool- 
chand Gupta), the - purported allotment 
and/or transfer of the said shares, is in 
contravention of the provisions of law 
and/or the Articles of Association of the 
Company and in deprivation of the legal 
rights of the petitioners to the said 
shares, His further stand was that 
Bidya Bhushan Gupta is wrongfully and 
falsely contending that the share certifi- 
cates are with him (Moolchand Gupta). 
He further contended that the said Di- 
rectors and/or the Company have, in any 
event, failed, neglected and refused ta 
deliver ‘the share- certificates in respect 
of the said 65- shares and 55 shares ` to 


Gopal Krishan Gupta and Debi Prasad - 


Gupta. respectively,- --- 


11. It was further pleaded.. that, .at 
the material time; Bidya Bhushan Gupta 
and Padam Chand were at the helm and 
contro] of the affairs and management of 
the Company. Between 1940 and‘1966, all 
the properties of the Company’ except 
Premises No. 8, Murlidhar Sen Lane, 
were sold or transferred at undervalue. 
It was further contended that the Com- 
pany has been continuously. incurring 
losses- and thus the substratum’ of the 
Company has disappeared. The Com- 
pany had never declared any dividends 
and is continuously incurring losses. The 


affairs of the Company are conducted in 


a Manner oppressive to the appellant. 

12. On September 4, 1967, the respon- 

dent filed a Company Application, being 
No. 229 of 1967 in the High Court for 
an order restraining the appellant here- 
in from taking steps upon the said peti- 
tion of advertising the same. An interim 
order was passed by the High Court on 
Sept. 4, 1967, staying the publication of 
the said advertisement till the - disposal 
of that application. ; 
The appellant contested that application 
which came up for hearing before R, N. 
Dutta J., who concluded the hearing on 
February 1, 1968 and reserved the judg- 
ment, Before the- judgment was an- 
nounced, certain facts came to the know- 
ledge of the appellant. He brought those 
facts to the notice of the learned Judge 
by filing an affidavit and charging the 
respondent with suppression of facts. 
Bidya Bhushan Gupta replied by an af- 
fidavit, dated April 20, 1968. 

13. The learned Judge dismissed the 
said Company Application (No. 229/67) 
by his Order, dated April 23,.1968 and 
declined to stay winding up proceed- 
ings, Thereafter, the appellant pro- 
ceeded to cause the advertisement to be 
published in the newspapers: and the 
Same were duly published, as directed by 
the High Court. 

14. The respondent, however, on 27, 
1968, preferred an appeal (No. 96/68) be~ 
fore a Division Bench of the High 
Court which by its Order dated July 26, 
1968, allowed the appeal and granted 
stay of the proceedings in the said com- 
pany Petition(158/67). 

15. After obtaining a certificate, un- 
der Art. 133 (1) (a) and (b) of the-:Con- 
stitution, from the- High Court, Mool- 
chand Gupta has preferred. this appeal 
against the aforesaid. stay .order passed 
by the Division Bench. _ .. ie nd 

16. Although, the High Court;~has in! 
the. order under appeal, made extensive 
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observation’ -with “regard to“ the. merits 


Of the petitio: for winding up: of the. 


Comipany made by the appellant, the 


Proceedings for winding up have beer 


stayed by the High ‘Court on the ground 
that on a complaint oi the “appellan:, 
Moolchand Gupta, a parallel investige- 
tion into the affairs of zhe Company ur- 
der the provisions of S. 235 of the Cor- 
panies Act, 1956 is pending. 


17. After hearing the learned cour- 
sel on both sides, we are of opinion that 
the High Court was in error in making 
the stay order it did. Counsel for tke 
appellant has taken us through the cor- 
respondence annexed tc the petition icr 
winding up. It is evident therefrom 
that although the Registrar and/or tte 
Company Law Board kad made certain 
enquiries of an exploratory nature from 
the. Company, yet no investigation cor- 
templated under S. 235 or 237 or ary 
other provision of the Companies Act, 
has in fact been commended. Rather, it 
seems that on account of the windirg 
up proceedings the authorities have stay- 
ed their hands. 


18. The learned counsel for the ap- 
pellant -has..submitted that the Central 
Government has not eppointed any im- 
spectors as envisaged by Ss. 235/237 ard 
the matters are. in a stalemate, The 
_ High Court’s order, it. is maintained has 
led in a standstill situation where for 
the appellant both the avenues for seek- 
ing redress are lying frozen. 


19. It may be observed that under 
S. 235, it is not obligacory for the Cen- 
tral Government to direct an investiza- 
tion. It has a discretion to appoint or 
not to appoint inspectcrs for investigat- 
ing the affairs of the Company the word 
used in the section’ being ‘may’. 3a- 
fore the Government can take such az- 
tion under S. 235, certain pre-conditions 
including those specified in Section 2£6, 
must be satisfied. Furthermore, unlize 
the power of the Court in a proceeding 
for winding up of a Company, the dis- 
cretionary power of the Central Govera- 
ment to direct investigation is neithar 
judicial .nor quasi-jucicial, It follows 
therefrom, that investigation on a corm- 
plaint under. Ss. 235/227 may. not. be an 
adequate substitute for proceedings in 
JCourt on a winding up petition. In other 
|words, a petition under Ss. .235/237/239 
may not afford) an equally. efficacious 
“land -alternative remedy as a petition un- 
1979 S.C./66 VI G—til 


' 20. The intention = of the. 


. Mool Chand v. Jagannath Gupta-&.Co. (Sarkaria.J.) [Prs. 16-23] S. C. 1041 


der. S. 439 to Court for: winding ùp. off 
the Compatiysi: 


Legislature 
as discernible from S. 243 of the Com- 
panies Act seems to be that when the 
Court is already seized of the matter, at 
the instance of a party the Central Gov- 
ernment should refrain from taking the 
initiative. Even where it appears to the' 
Central Government from the report of, 
the investigating inspectors appointed un-' 
der Ss. 235/237 that it is expedient to 
move the Court for winding up of the - 
Company on the ground that it is just! 
and equitable to wind it up, or that an 
application for an order under S. 397 or 
398 be made, then also it must stay its 
hands from doing so if proceedings for 
winding up of the Company are already 
being taken by the Court. 


21. It is, however, true that in view 
of S. 258 (sic) an investigation under ` 
Ss, 235, 237 etce cannot be stopped merely 
because a company had passed a resolu- 
tion for voluntary winding up. But, such 
is not the case here. 


22. Be that as it may, in the instant 
case, no inspectors had been appointed 
under S. 235 or 237 of the Act, and no 
parallel investigation by the Central 
Govt. or its authorities under the Act 
into the affairs of the Company was con- 
tinuing. Nor was it a case where the 
High Court thought that for a .proper 
and effectual adjudication of the petition 
pending before it, it was necessary to 
get the matter investigated through the 
agency of the. Central Government. 





23. In the circumstances of the case, 
therefore, the High Court’ should not 
have stayed the proceedings on the pe- 
tition for winding up filed before it by 
Moolchand Gupta, but should have dis- 
pose it of on merits. For the foregoing 
reasons, the appeal is allowed, the order 
of the High Court is set aside and the 
case is sent back to the High Court for 
disposal of.the appellants petition in 
accordance with the law. Costs to abide 
the result. 


Appeal allowed. 
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(From: Madhya Pradesh) 
S. MURTAZA FAZAL ALI AND © 
D. A. DESAI, JJ, 
Babboo and others, Appellants v. The 
State of Madhya Pradesh, Respondents. | 
Criminal Appeal No. 409 of 1974, Dj- 
30-11-1978, 


(A) Evidence Act (1 of 1872), S. 27 — 
Recovery of article on the information of 
. accused — Probative value, 


As there was no substantive evidence 
worth the name, the recovery of Katarnas 
on the information given by the accused 
would hardly advance the prosecution case 
against the accused. Decision of Madhya 
Pradesh High Court, Reversed. 

(Para 13) 


Anno: AIR Manual, (3rd Edn.) Evidence? 
Act, 5. 27, N. 26. 


(B) Evidence Act (1 of 1872), S. 27 — 
“Discovered in consequence of informa- 
tion received” — Meaning of. Decision 
of Madhya Pradesh High Court Reversed. 


Katarna was recovered from accused 
No. 1 under seizure memorandum in 
which it was recited that accused No, 1 
made the statement that he would show 
the Katarna with which he assaulted a 
ceased, 

Held that the first’ part in the seizure 
memo would be inadmissible because the 
fact that accused No, 1 assaulted the de- 
ceased ‘was not discovered in pursuance 
of the information given by accused No. 1. 
It would be a. confessional statement to 
police officer hit by section 25 of the Evi- 
dence Act. Decision of Madhya Pradesh 
High Court Reversed. (Para 13) 


Anno: AIR Manual, (8rd Edn.) Evidence 
Act, S. 27, N. 3, 20, 21. 

(C) Crimina] P. C. (2 of 1974), Ss, 384, 
386 — Appeal against conviction to High 
Court — Duty of High Court. Decision 
of Madhya Pradesh High Court Reversed. 

When in a criminal trial a number of 
accused are convicted of such: a serious 
offence as one under section 302 LP.C, and 
there is only ome appeal on facts to the 
High Court, ordinarily it is expected that 
the contentions raised by the accused 
would receive serious considerations at 
the hands of the High Court. It is un- 
doubtedly open to the High Court to dis- 
miss such an appeal in limine but it must 
be by a speaking order. No useful pur- 
pose would be served by paying lip sym- 
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pathy to the requirements of making a 
speaking order if glaring inaccuracies and 
serious infirmities in the prosecution evi- 
dence are wholly overlooked, A mere 
statement that a witness. implicates all 
the accused and a broad statement that 
other two witnesses corroborate the first 
witness cannot be styled as a speaking 
order, more so, when the avermen: in the 
judgment is not borne out by the record 
or is contrary to record. Even if the 
High Court chooses to rely on a witness 
in whose evidence there is a glaring jin- 
firmity namely that at the earliest oppor- 
tunity the witness did not namé the assail- 
ants, some reason for overlooking such 
an infirmity must ordinarily find its place 
in the judgment. In a criminal trial 
absence of names in first information re- 
port has considerable importance. If the 
absence of names of assailants in first in- 
formation report is to be -overlooked, 
cogent reasons must be assigned and they 
must appear in the judgment for the be- 
nefit of the Supreme Court. The High 
Court being the last fact-finding court, it 
would not be too much to expect it to 
examine evidence with utmost care and 
caution. Decision of Madhya Pradesh 
High, Court Reversed, (Para 15) 

Anno: AIR Comm: Cr, P.C., (7th Edn.) 
S. 384, N. 3; S. 386; N, 20. 

DESAI, J:— The appellants in this ap- 
peal by special leave are original accused | 
No. 1 Babbog alias Kalyandas, accused No. 
3‘Gopi son of Ubdha Maina, accused No. 5 
Kamal son of Devi Ram Teli, and accused 
No, 7 Jawahar son of Devi Ram Teli, all 
of whom were convicted for having com- . 
mitted an offence under section 302 read 
with section 149 of the Indian Penal Code 
and each of them was sentenced to suffer. 
imprisonment for life. They were also 
convicted for having committed an 
offence under section 148 of the Indian 
Penal Code and each of them was sen- 
tenced to suffer rigorous - imprisonment 
for two years by the learned II Additional 
Sessions Judge, Bhopal in Sessions Trial 
No, 16/74. Their Appeal No. 243/74 -was 
summarily dismissed by the Madhya. Pra- 
desh High Court, 


2, The appellants along with four others 
(acquitted by ‘the Additional Sessions 
Judge)‘ were tried for committing murder 
of one Diwan Singh on 21st September 
1973. The prosecution case against them. 
was. that around 10 p.m. to 11 p.m. on the 
date ‘of occurrence Diwan’ Singh was at 
his house, relaxing’ on a cot, after taking 
bis food. His wife Phoola' "Bai (P.W. 8) 
was sitting om the cot, At about that 
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time, accused No, 8 Mohandas and accus- 
ed No. 9 Kashidas (both acquitted by the 
Additional Sessions Judge) came to the 
house of Diwan Singh and informed hm 
that he was required by öne Prabhu, On 
- receipt of this. intimation Diwan Singh 
started from his house and Phoola Bai 
(P.W. 6) followed him. When Diwan 
Singh reached near the house of Devi Rem 
Modi, he was accosted by the appellants 
and four acquitted accused. All the ec- 
cused were armed with Katarnas. Accus- 
ed No, 1 Babboo alias Kalyandas struck a 
blow with Katarma on the shoulder of 
Diwan Singh. Immediately, thereafter all 
the rest of the accused also gave blows 
with Katarnas to’ Diwan Singh. P.W. 6 
Phoola Bai was threatened that if sae 
were to raise shouts, she would be killed, 
However, Phoola Bai screamed which at- 
tracted the attention of one Lachhm3n 
(P.W. 7) and Lachhman intérceded and 
implored the accused not to beat Diwan 
` Singh. At that time accused No. 4 Teeka- 
ram pushed the wooden handle of Katar- 
na into the mouth of Lachhman. Diwan 
Singh fell down on the ground. Accus2d 
No. 2 queried if Diwan Singh had bean 
done away with and when informed it 
was so, all the accused went away and 
entered the house of Devi Ram Modi. 
Phoola Bai (P.W. 6) went to the house of 
Ram Singh (P.W. 10), uncle of deceasad 
Diwan Singh and informed him that her 
husband Diwan Singh was killed and was 
lying near the house’ of Devi Ram. Ram 
Singh (P.W. 10) called one Rati Ram amd 
Gandharva Singh (P.W. 11). Gandhar7va 
Singh is the cousin of Diwan Singh, Phin- 
sa (P.W. 5) the chowkidar of the village 
was sent for, and he soon arrived at the 
spot where the dead body of Diwan Singh 
was lying and at that time Phoola Bai 
(P.W. 6) and mother of Diwan Singh were 
also present there. Ram Singh (P.W. 1D) 
and Gandharv Singh (P.W. 11) asked 
Phinsa (P.W. 5) to go to the police station 
and lodge a report and accordingly Phinsa 
went to Dehgaon Police Station and lodg- 
ed report Exhibit P-25 on the basis of 
which an offence was registered and im- 
vestigation was undertaken, Ultimate_y 
nine accused were charge-sheeted for the 
aforementioned offences. 


3. The learned Additional Sessions 
Judge on a concession by the learned 
Government Pleader acquitted accused 
Nos. 8 and 9 holding that they had nat 
participated in the actual assault and no 
deadly weapon was recovered from either 
of them and therefore they could not be 
said to be sharing the common object cf 
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the unlawful assembly. Similarly, in case 
of accused No, 2 and No. 4 the learned 


- Additional Sessions Judge was of the 


opinion that merely because they caught 
hold of Phoola Bai they. could not be said 
to be sharing the common object of the 
unlawful assembly. Wit, these observa- 
tions accused Nos. 2, 4, 8 and 9 were ac- 
quitted. In respect of accused Nos, 1, 3, 
5, 6 and 7, the learned Additional Sessions 
Judge held that evidence of Phoola Bai 
corroborated by the evidence of Lachh- 
man (P.W. 7) as also the evidence of Kan- 
haiyalal (P.W. 8) would affirmatively 


_ establish that the aforementioned five ac- 


cused formed an unlawful assembly the 
common object of which was to commit 
murder of Diwan Singh and in prosecu- 
tion of the common object of all of them, 
they simultaneously beat and belaboured 
Diwan Singh who died in consequence of 
the injuries suffered by him and there- 
fore they were guilty of committing an 
offence under section 302 read with sec- 
tion 149 of the Indian Penal Code as also 
for committing an offehce under section 
148 of the Indian Penal Code and they 
were convicted and sentenced as men- 
tioned above. 


4. Their appeal to the High Court was 
dismissed in limine by.a laconic order 
which leaves much to be desired brevity 
being its only merit. 

5. The only and the most important 
witness against.the appellants is Phoola 
Bai (P.W. 6). According to her, original 
accused Nos, 8, and 9 came to her house, 
around .10 p.m. to 11 pm. and told her 
husband Diwan Singh, who was then rest- 
ing on a cot, kept in Dehlan, that he was 
required by one Prabhu. On this intima- 
tion Diwan Singh immediately started in 
company of accused Nos. 8 and 9 for go- 
ing to the house of Prabhu. Phoola Bai 
then said that she followed her husband. 
This strikes us as utterly unnatural. If 
Diwan Singh had the slightest suspicion 
of any foul play he would. not have rga- 
dily agreed to accompany the original ac- 
cused Nos. 8 and 9 who came to call him. 
His readiness to accompany the original 
accused Nos, 8 and 9 would dispel any 
suggestion of any suspected foul play 
otherwise Diwan Singh would have said 
that he would meet Prabhu on the next 
day in the morning because the intima- 
tion of a call by Prabhu did not disclose 
any urgency. Now, if Diwan Singh going 
with accused Nos. 8 and 9 would raise 
little or no suspicion,. it is difficult to 
believe that for no rhyme or reason 
Phoola Bai would - follow. Diwan Singh, 
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- She does: not’ say: that she had any suspi- 
cion. Undoubtedly, she is the third wife 
of Diwan Singh and even:a second: wife 
was staying with him at the relevant time. 
Son of Diwan Singh, then aged 12,. was 
also staying with him. In these circum- 
stances, evidence -of Phoola Bai that she 
followed Diwan Singh’ appears to be utter- 
ly unnatural and a serious doubt arising 
out of this unnatural conduct, instead of 
being dispelled, gets. reinforced and 
strengthened by the contents of the First 
Information Report Exhibit P-25, to which 
` We would presently turn, ` 


6. Phoola Bai further deposed that 
when her husband reached near the 
house of Devi Ram Modi present appel- 
lants and four acquitted accused accosted 
him and belaboured him with Katarnas. 
She was threatened not to raise shouts 
but she screamed and thereupon Lachh- 
man arrived at the spot and beseached ac~ 
cused not to beat Diwan Singh. She 
claimed tọ have identified the assailants 
and pointed them out in the court, This 
part of her evidence is belied ‘by F.LR., 
Ex. P-25 amd the evidence of Ram Singh 
and Gandharv Singh to whom she did ‘not 
give the names of the assailants. She did 
not disclose the identity of assailants to 
chowkidar Phinsa- who was sent to lodge 
the F.LR.- Ex. P-25, 

7. The. next important witness who 
claims to be an eye-witness: is Lachhman 
(P.W. 7). Lachhman stated - that on the 
date of occurrence at about 11 p.m. he 
was returning from the house of Diwan 
Singh and when he reached near the 
house’ of oné Kanhaiya, he heard the 
shouts of Phoola -Bai.: He rushed in that 
- direction and he saw Diwan Singh being 
beaten by accused Nos. 1 to 9 with Katar- 
nas. He implored the accused: not to beat 
Diwan Singh whereupon accused No. 4 
hit him by the blunt side of Katarna on 
his face. Accused No. 4 threatened him 
not to raise shouts or else he would be 
killed: Thereafter, ‘all the accused went 
away. He saw Diwan Singh bleeding 
from his injuries. After sometime Ram 
Singh (P.W. 10) Gandharv Singh (P.W. 
11) and Phoola. Bai came there. He also 
stated, that he was examined for the in- 
juries suffered by him. Dr. S. Y. Jaffri 


(P.W. 2) stated that he examined Lachh- . 
man on 24-9-73 at 4 p.m, and he found . 


_ abrasion in the upper lip inside infected 
4’ x }” opposite upper right incisor 


tooth. Presence of Lachhman at the time - 


_ef occurrencé is very doubtful. Accord- 
ingly to Lachhman he left Diwan Singh's 
house at 11 p.m. where he had Bone ‘to 
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` Kanhaiya Lal (P.W. 8). 
‘posed that on the date of the occurrence 
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way. to his house. He does not refer to 
the presence of accused Nos..8 and 9 at 
the house . of Diwan. Singh.. If accused 
Nos, 8 and 9 appeared at the house of. 
Diwan Singh sometime -after Lachhman . 
left, it is not possible to believe that he 
would be somewhere in. the vicinity of 
the sceme of occurrence so as tp be able 
to hear the shouts of Phoola Bai. Accord- 
ing to Phoola Bai accused No, 4 thrust 
wooden handle of Katarna into the mouth 
of Lachhman but according to Lachhman 
he gave a blow on his face. IZ what 
Lachhman says is true, the medical evid- 
ence would not bear out his testimony. 
He was not coritacted till 23-9-73 and he 
is examined by Dr. Jaffri on 24-9-73 at 
4 pm. There is a serious contradiction 
in his evidence with. reference to his evi- 
dence in the Committing Magistrate’s 
court wherein he speaks about the visit 
of accused Nos. 8 and 9 to the house of 
Diwan Singh in his presence. 


_ If that be so, he does not say that he 
saw Diwan Singh leaving in company of 


accused Nos.. 8 and 9 followed by Phoola 


Bai. His house is not in the vicinity of - 
scene of occurrence. Further according to 
chowkidar Phinsa he was present near the 
dead body of Diwan Singh and yet he 
failed to disclose the names of assailants 
whom he claims tg have ‘identified before 
Phinsa left for the. police station. Fur- 
ther Kanhaiyalal does not refer to Lachh- . 
man’s presence. Viewed. from either 
angle, his presence at the. scene of occur- 
rence and at the ‘time. of. occurrence is 
doubtful, 


. 38 ‘The third ` ‘witness in this éontest is 
_Kanhaiya Lal de- 


between 10 p.m. and 11 p.m. he was at 
his house. Phoola Bai’ came crying to- ` 
wards his house whereupon he got up and 
he saw 5 to 6 persons beating Diwan 
Singh and. among them he identified ac- 
cused Nos, 1 to 7. He does not speak of 
the presence of accused Nos, 8 and 9, ` He 
saw accused Nos. 1 to 7 beating Diwan 
Singh with Katarnas. He also saw Phoola- 
Bai coming crying from that side. He 
made a very important statement that 
except Phoola Bai no other person exclud- 
ing Diwan Singh and the accused was 
present there. This, to some extent, eli- 
minates the presence of- Lachhman. In 
his cross-examination he” admiittéd that - 


' from near his house or:the open court- 


yard styled as Dehlan,; one’ cannot: see the 


-Dehlan of Devi'-Ram: Modi*as’ that - place: 
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is“about 30 to 35-paces from ‘his house. 
The light available was a kerosene: lan- 
tern near the house of Devi Ram. It is 
not possible to believethat Kanhaiya Lal 
would be able to have a view of the scene 
of occurrence from near his house as also 
to be able to identify the assailants, There- 
fore, Kanhaiya Lal does not appear -to 
be an eye-witness as claimed by him. 


9. We could have been persuaded to 
wholly overlook the infirmities pointed 
out by us in the evidence of principal pro- 
secution witnesses Phoola Bai, Lachhman 
and Kanhaiya Lal, but for a very serious 
infirmity which stares into our face and 
renders the prosecution case PREY un 
worthy of belief, 


10. Ram Singh (P.W. 10) is the uncle 
of deceased Diwan Singh, and Gandharv 
(P.W. 11) is the cousin of Diwan 
Singh. Phoola Bai went from the. scene 
of occurrence to the house of Ram Singh, 
which would mean that the first person 
she approached after she had witnessed 
the brutality committed on her husband 
was no stranger to her but a near rela- 
tion. She was asked by Ram Singh as 
to who was killed; to which she replied 
that the deadbody of her husband was 
lying near Modi’s house. She does not 
say who were the assailants of Diwan 
Singh. Ram Sirigh - immediately sent for 
Gandharv Singh (P.W. 11) and in his pres 
sence Phoola Bai spoke that Diwan Singh 
was killed, ‘The names of the assailants 
were not given. Tf Ram Singh and Gan- 


dharv Singh, the ‘two near relations of 


deceased Diwan Singh, were approached 
within a couple of minutes after the oc- 
currence. and if Phoola Bai was the wit- 
ness to the occurrence, as she claims to 
be, the most natural conduct ‘on her part 
would be to give the names of the assai“ 
lants to Ram Singh and Gandharv. The 
evidence of Ram Singh and Gandharv 
Singh would show: that even though Ram 
Singh asked the specific questions as to 
who killed Diwan Singh, the only infor« 


mation that Phoola Bai gave was that the © 


dead-body of her husband lying near the 
house of Modi. Could this be the conduct 
of the eye-witness, particularly of the 
wife, who. claims to be a witness to thé 
brutal assault on her husband and who 
claims to have, identified the assailants? 
This lacuna renders the evidence of 
Phoola Bai, ‘Lachhman and > Kanhaiya 
Lal ak unworthy of belief. 

11. : 
comes: more-telling when we refer to the 


` évidence :of:.Phinsa the chowkidar. (P.W, 


This infirmity in the ‘evidence. be- 
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5) who was summoned to the. scene of 


occurrence by. Ram Singh soon after the _ . 


occurrence; Phinsa stated that. Ram 


- Singh informed him that the dead-body 


was near the door of: Modi, whereupon 
he went to the scene of occurrence and 
at that time Phoola Bai, mother of Di- 
wan Singh, Lachhman, Ram Singh and 


- Gamdharv Singh were present there and 


he was told by Ram Singh and Gandharv 
Singh to make a report of the occurrence 
to the police station, He accordingly went 
to the police station Dehgaon and lodged 
a report Exhibit P.25. This is the first 
information report. In Exhibit P-25 
Phinsa states that he was informed by 
Ram Singh Maina around 11 p.m. on the 
previous night that a dead-body was lying 
near the house of Modi. He stated that 
he went to that place and found the dead- 
body of Diwan Singh lying there with the 
injuries on chest, head amd hands caused 
with a weapon like Katarnas and blood 
was oozing out of the body. The report 
further recites that Ram Singh, Lachh- 
man, Diwan Singh’s wife Phoola Bai and 
mother were present there and he was 
informed that somebody had committed 
murder of Diwan Singh. This would 
affirmatively. establish that Phoola Bai, 
Lachhman and Kanhaiya Lal were not 
witnesses to the occurrence, and that they 
had not seen or identified the assailants 
of Diwan Singh.. This report was receiv- 
ed at the police station on 22-9-73 at 12.30 
noon. It would be a reasonable inference 
that for a period of 12 hours, after the 
occurrence the . names of the assailants 
were not disclosed and this would wholly 
belia the prosecution case that Phoola Bai, 
Lachhman and Kanhaiya .Lal were: wit- 
nesses tg.the occurrence. This renders the 
prosecution case SS ately, unworthy of be- 


lief. 


12. There ` is no other evidence i in this 
case which will remove or resolve the 
doubt arising from the contents of F.I.R. 
Exhibit P-25 as well as conduct of Phoola 
Bai in not giving the names of the assail- 
ants to.her near relation Ram Singh to 


-whom she first’ approached as well as to 


Chowkidar Phinsa. The distressing fea- 
ture of this case is that neither the learn- 
ed Sessions Judge nor the High Court 
attached due importance to this glaring 
infirmity inthe prosecution case. An 
utterly: incorrect. statement was made in 
the judgment’ of the Additional Sessions 
Judge that Phoola Bai narrated the com- 
mission of the offence as witnessed by” her 
to. witness Ram. Singh which ‘fact’ is not 


borne out by the evidence ‘of Ram Singh.. a 


syw o 


, 


t046 S.C. [Prs, 12-15] 


and Gandharv Singh but on the contrary 
after specific questions of Ram Singh, 
Phoola Bai does not give the names of tha 
assailants, The learned Additional Ses- 
sions Judge does nog even refer to this 
serious Lacuna in the prosecution case, 


13. The learned Additional Sessions 


Judge has also referred to the recovery 


of Katarnas on the information given by 
accused Nos, 4, 3 and 5, These recoveries 
hardly have any probative value in the 
facts and circumstamces of this case. If 
there is no substantive evidence worth 
the name the recovery of Katarmas would 
hardly advance the prosecution case 
against the accused. Katarnas appear to 
have been stained with human blood, 
However, it is revealing to refer to the 
recovery memos. Katarna ‘is recovered 
from accused No. 1 under seizure memo- 
randum Ex, P-8 in which it is recited that 
accused No. 1 made the statement that he 
would show the Katarna with which he 
assaulted Diwan Singh on 21-9-73 at night, 
The first part in the seizure memo would 
be inadmissible because the fact that ac« 
cused No. 1 assaulted Diwan Singh is not 
discovered in pursuance of the informa- 
tion given by accused No, 1. It would 
be a confessional statement to police offi- 
cer hit by section 25 of the Evidence Act. 
Same infirmities were to be found in re- 
gard to the recovery memos in respect of 
accused Nos. 3 and 5. In this background 
we are not disposed to attach any import- 
ance to the recovery of blood-stained Ka- 


tarnas on the information given by’ cae 


cused Nos. 4 3 and 5, 


4. G would thus appear that ttie pro- 
secution has totally failed tọ bring home 
the charge against the appellants and ac- 
cordingly this appeal is allowed and 
the conviction and sentence imposed upon 
the appellants are set aside and they are 
acquitted of all the charges for which they 
were convicted. They are on bail, Their 
bail bonds are cancelled, 


15. Before parting with this case, wa 
feel impelled to express our sense of dis- 
tress at the manmer in which the High 
Court has disposed of the appeal preferred 
by the present appellants. When the ap- 
peal came up for admission, the High 
Court referred fin one line to the evidence 
of Phoola Bai observing that she had 
named all the five appellants as having 
caused injuries to Diwan Singh with Katar- 
nas, The next sentence is with reference to 
the evidence of Lachhman which evidence 
fs disposed of by a cryptic observation 
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“cused are 
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that he supports Phoola Bai, The follow< 
ing sentence is with reference to Kanhaiya 
Lal's evidence and it is observed that he 
corroborates both Phoola Bai and Lachh-~ 
man, Then comes a statement which may 
be reproduced in the words of the mign 
Court, It reads as under: — 


“Similarly, there are ` two other eyes 
witnesses, Ram Singh (P.W, 2) and Gan- 
dharv Singh ŒW, id). n 


This statement is wholly incorrect and a 


“mere glance at the evidence of Ram Singh 


and Gandhary Singh would show that 
they were’ not eye-witnesses. The only 
inescapable conclusion is that such a 
serious appeal has been disposed of in a 
laconic manner without application of 
mind. The High Court then reférs to the 
recovery of shirt of accused No. 1 and ac- 
cused No, 3 having been stained with 
human-blood. The learned Additional -Ses« 
sions Judge has not attached any import- 
ance to the recovery of these two shirts. 
When at a criminal trial a number of ac- 
convicted of such a serious 
offence as one under section 302 LP.C, and 
there fs only one appeal on facts to the 
High Court ordinarily it. is expected that 
the contentions raised by the accused 
would receive serious considerations at 
the hands of the High Court. It is undoubt- 
edly open to the High Court to dismiss 
such an appeal in limine but as fis expect- 
ed by this Court it must be by a speak- 
ing order. No useful purpose would be 
served by paying lip sympathy to the 
requirements of making a speaking order 
if glaring inaccuracies and serious infir-| . 
mities in the prosecution evidence are 
wholly, over-looked, A mere statement 
that a witness implicates all the accused 
and a broad statement that other two 
witnesses corroborate the first witness 
cannot be.. styled as a-.speaking order, 
more so, when the averment in the judg- 
ment fis not borne out by the record or is 
contrary to record. Even if the High 
Court chooses to rely on a witness in 
whose evidence there is a glaring infirmity 
namely that at the earliest opportunity the 
witness did not mame the assailants, some 
teason for overlooking such an infirmity 
must ordinarily find its place in the judg- 
ment. In a criminal trial absence of 
names in first information report has con- 
siderable importance. If the absence of 
Names of assailants in first information 
report is to be overlooked, cogent reasons 
must be assigned and they must appear 
in the judgment for the benefit of this 
Court. The High Court being the last fact- 
finding cour; it would not be too much}. 
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to: expect it to examine 
utmost care and caution, 


evidence with 


Appeal allowed, - 


AIR 1979 SUPREME COURT 1047 
(From : AIR 1968 Manipur 74) 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Aribam Tuleshwar Sharma, Appellant 
v. Aribam Pishak Sharma and others, 
Respondents, 

Civil Appeal No. 
25-1-1979. 

Constitution of India, Art. 226 -—- Order 
in writ petition — Review of — Power 
as to — Limitations — (Civil P. C. (5 of 
1908), O. 47, R. M AIR 1968 Manipur 74 
Reversed. 


Review by High Court of its own orde? 
în writ petition on the ground that two 
documents which were part of the record 
were not considered by it at the time of 
issue of a writ under Art. 226, especiall~ 
when those documents were not even reli- 
ed upon by the parties in the affidavits fil- 
ed before the Court and on the ground 
that several instead of one writ petition 
should have been filed, is impermissible. 
The question that more than one writ 
petition should have been filed is a mere 
question of procedure, AIR 1968 Manipu- 
74, Reversed. (Para 4) 


It is true there is nothing in Art. 225 
of the Constitution to preclude the High 
Court from exercising the power of re- 
view which inheres in every Cour, of 
plenary jurisdiction to prevent miscarri- 
age of justice or to correct grave and 
palpable errors committed ` by it. But, 
there are definitive limits to the exercise 
of the power of review. The power «of 
review may be exercised on the dis- 
covery of new and important matter o? 
evidence which, after the exercise of 
due diligence was not within the know- 
_ledge of the person seeking the review 
or could not be produced by him at the 
time wheh the order was made; it maw 
be exercised where some’ mistake or erro? 
apparent on the face of the record is 


2284 of 1969, Dj- 


found; it may also be exercised ‘on any- 


analoguous ground, But, it may not be 
exercised on the ground that the degi- 
sion was erroneous on merits. That would 
be the province of a Court of appeal, 4. 
power of review is not to be. confused 
with appellate power which may enable 


CW/DW/A895/79/SNV 


A. T. Sharma v. A. P. Sharma (C. Reddy J.J 


[Prs, 1-2} S.C. 1047 


an Appellate Court to correct all manner 

of errors committed by the Subordinate 
Court. AIR 1963 SC 1909, Disting, 

(Para 3) 

Anno: AIR Comm. Const. of India, 

(2nd Edn.), Art, 226, N. 56; AIR Comm. 


. C. P. C. (9th Edn), O. 47, R. 1, N. 17-A. 


Cases Referred : Chronological Paras 
AIR 1963 SC 1909 3 

Mr. D, Goburdhan, Advocate, for Ap- 
pellant; M/s. D. N. Mukherjee and M. M. 
Kshatriya,, Advocates, (for Nos. 1, 3, 4 
(a, c, d) and Mr, E. C. Agarwala Advo- 
cate and Mrs. A, Subhashini Advocate, 
for Mr. R. N. Sachthey, Advocate (for 
Nos. 5-11), for Respondents. 


CHINNAPPA REDDY, J.:— The appel- 
lant filed a Writ Petition under Article 
226 of the Constitution of India in the 
Court of the Judicial Commissioner, Ma- 
nipur, challenging the orders dated 11th 
August, 1961 and 30th September, 1961 of 
the Chief Commissioner of Manipur. The 
substance of his complaint was that the 
Chief Commissioner had permitted, by 
these orders, the ‘settlement’ of part of 
the public road on respondents 1 to 4, 
thereby preventing the petitioner’s free 
access to the public road from the adjoin- 
ing land belonging to the petitioner on 
which his homestead was situated, The 
Writ Petition was contested on various 
grounds. By his judgment dated 25th 
May 1965, the learned Judicial Commis- . 
sioner | allowed the Writ Petition on the 
ground that the settlement of land which 
was part of a public road was prohibited 
by the Manipur Land Revenue and Land 
Reforms Act, 1960, as well as the Manipur 
Land Revenue and Land Reforms Act, 
1950. The learned Judicial Commissioner 
who decided the Writ Petition was Shri 
Rajvi Roop Singh, J. C. Thereafter, on 
2nd July, 1965, respondents 1 to 4 filed 
an application for review purporting to be 
under Order 47, Rule 1 and Section 151, 
Civil Procedure Code. The application for 
review was allowed, the earlier order 
dated 25th May, 1965, was ‘set aside and 
the Writ Petition was dismissed by Shri 
C. Jagannadhacharyulu, J.C. who succeed- 
ed Shri Rajvi Roop Singh as Judicial 
Commissioner. The appellant sought and 
obtained a certificate under Article 133(1)} 
(c) of the Constitution from Shri R, S. 
Bindra, J. C., who succeeded Shri C. 
J agannadhacharyulu as Judicial Commis- 
sioner. Pursuant to the certificate granted , 
by .the Judicial Commissioner this appeal 
has been filed. 

2: The submission of ‘Shri Goburdhun; 
learned Counsel for. the appellant, . was 


1048 S.”C. [Pr. 1]; 
that the Judicial Commissioner acted `en- 
tirely without ‘jurisdiction in reviewing 
the order made by his predecessor. In 
reviewing’ the earlier order, as he did, the 
Judicial Commissioner exercised appellate 
` powers which he did not possess. He was 
not entitled to sit-in appeal over the judg- 
ment of his predecessor. 

3. The Judicial Commissioner gave two 
reasons for reviewing his predecessor’s 
order. The first was. that his predecessor 
had overlooked two important documents 
Exhibits A/1 and A/3 which showed that 
the respondents were in possession of the 
sites even in the year 1948-49 and that 
the grants must have been made even by 
then. The second was that there was a 
patent illegality in permitting the appel- 
lant to question, in a single Wri, Petition, 
‘settlement’? made in favour of the differ- 
ent respondents. We are afraid that 
neither of the reasons mentioned by the 
learned Judicial Commissioner constitu- 
tes a ground for review. It is true as 

` observed by this Court in Shivdeo Singh 
State of Punjab (AIR 1963 SC 1909) 
there is nothing in Article 226 of 
he Constitution to preclude a High Court 







ay be exercised on the discovery of new 
nd important matter or evidence which, 
after the exercise of due diligence was 


as made; it may be exercised where some 
mistake or error apparent on the face of 
the record is found; it may also be exer- 
cised on any analogous ground. But, it 
may not be exercised on the ground that 
the decision was erroneous on merits, That 
would be the province of a Court of ap- 
peal. A power of review is not to be 
confused with appellate power which may 
enable an Appellate Court to correct all 
manner of errors committed by the Sub- 
ordinate Court. 


4. In the present case both-the grounds 
_on which the review ‘was allowed were 
hardly grounds for review. That two do- 
cuments which were part of the record 
were not considered by. the Court at the 

. |time of issue of a Writ under Article 226, 
cannot be'a ground for review: especially 
when the two documents’ were not even 


relied ‘tipon by the partiés.in the affidavits. - 


Surendra Kurar v, State’ of Rajasthan (Fazal Ali J.) ` 


AT R. i 


filed: before ‘the’ Court ‘in ‘the: ‘proceeding 
under Article 226: Agaiti, that sevéral 
instead ‘of one: Writ Petition should have 
been filed is a mêre question of procedure’ 
which certainly would not*justify -a re- 
view. We are, therefore, of the view that: 
the Judicial Commissioner acted without 
jurisdiction in allowing the review. -The 
Order of the Judicial Commissioner dated 
7th December, 1967 is- accordingly set 
aside and the order dated 25th May, 1965, 
is restored. The appeal is allowed but 
without costs. 


Ape allowed, 





AIR 1979 SUPREME COURT 1048 

' (From: Rajasthan) 
S. MURTAZA FAZAL ALI AND A. D. 

KOSHAL, JJ. 

Surendra Kumar, Appellant v, 
of Rajasthan, Respondent, 

Criminal Appeal No. 226 of 1974, D/- 
y-2-1979. 

Criminal P, C, (2 of 1979, S. 360 — 
Accused below 21 years convicted under 
S. 411, I.P.C. — He is entitled to benefit 
of mandatory provisions of S. 360. ` 

' (Para 2) 

Anno: AIR Comm. Cr. k c Seth Edn.) 

S. 360 N, 5. 


FAZAL ALI, J.— In this appeal by 
Special leave the appellant has been. con- 
victed under Section 411, LPC. and 
sentenced to six months rigorous impri- 
sonment and a fine of Rs. 500, in default 
two months rigorous imprisonment, We 
have gone through the judgment of the 
Sessions Judge and also of the trial 
Magistrate and we agree. with the High 
Court that there was no prima facia 
case for admitting the appeal before the 
High Court. The appeal is clearly con- 
cluded by findings of fact, Mr. Soni tried 
best to argue that there was no evi« 
dence to prove the identity of the arti- 
cles stolen nor was there any relevant 
evidence to ‘show that the recovery state- 

ment made by the accused under Sec- 
tion ‘27 could be relied upon. These are 
essentially questions. of fact -and two 
courts of fact have.clearly and. the High 
Court impliedly upheld this finding of 
fact and have found that the prosecution 
has proved the identity of the property 
and: that the confession made únder Seca- 
tion 27 was true and voluntary. 


CWEW/B24e/799RSK A n n 


State 


1979. . D. B,.Gupta & Co. v. 


aie. Tt was fea: submitted that the ap- 
as pica was below. the. age of 21. years 
_at the time when the offence. is- alleged. 
to have been committed, ‘theréfore, ha 
should be given the ‘benefit of Section 
360, Criminal, Procedure Code which is 
mandatory where an offence is punish- 
able with fine . or with imprisonment 
with a term.of seven years or less. The 
case of the appellant undoubtedly falls 
within the four corners of Section 360. 
In these circumstances, therefore, the 
sentence of imprisonment is directed to 
be suspended and the appellant is releas- 
-d on probation and will execute a per- 
sonal bond of Rs. 2,000 to maintain good 
behaviour for a period of two years. In 
case the appellant violates the condi- 
tions of the bond he will be called upon 
to receive the sentence. With this modi- 
fication, the appeal is dismissed, 


Order accordingly. 





AIR 1979 SUPREME COURT 1049 
. - (From: Delhi)" 


R, S. SARKARIA, V, D, TULZAPURKAR 
' AND A. P. SEN, JJ. 


‘Desh Bandhu Gupta and Co. and 
others, Appellants v, Delhi Stock Ex- 
change Association Ltd.. Respondent. 

- Civil Appeal No, 2458 of 1969, DI- 23- 
2-1979, : 


Securities Contracts (Regulation) Act, 
1956, S: 16(1) — Notification under — 
Notification No. S.O. 2561 dated 27-6-1969 
‘panning all forward trading in shares at 
all stock exchanges ~— Scope and ambit of 
proviso contained in notification — Ex- 
pression ‘such contracts’ in Proviso — In- 
terpretation, 


The expression “such contracts” occur- 
ring in the last part of the Notification 
No. S.O, 2561 dated 27-6-1969, issued un- 
der S, 16(1) of the Securities Contracts 


(Regulation) Act, 1956 by the Central 
Government banning with immediate 
effect all forward trading in shares at all 


(Civil Writ No. 520 of 1969, D/- 14-10- 
1969 (Delhi). 


Cw/DW/B560/79/AGJ/RSK oc 
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the Stock. Exchanges in the country meant 
those as were referred to in the. first part 
of the notification the making. of. which 
was banned after June 27,.1969 and the 


last portion provided . that such forward 


contracts that had been banned “shall be 
subject to the rules, bye-laws, or regula- 
tions of the recognised Stock Exchange 
that come into force (i.e. become applica- 
ble) when further new dealings are pro- 
hibited.........and subject also tg such 
terms and. conditions as the Central 
Government may from time to time im- 
pose”. The expression “such contracts” 
occurring in the last part of the notifica- 
tion were not referable to the existing 
outstanding contracts nor to ‘such con- 
tract’ that could be entered intg for clos- 
ing or liquidating the existing outstand- 
ing contracts, In other words, the third 
part of the notification has nothing to do 
with the existing outstanding contracts, 
the closing or liquidating of which was 
independently provided for by the pro- 
viso. It will thus appear clear that on a 
proper construction of the notification 
that the ` proviso clearly permitted the 
closing or liquidating of the existing out- 
standing transactions in the normal man- 
ner by entering into a forward contract 
(which would include ‘a “carry over”) in 
accordance with the rules, bye-laws and 
regulations of the concerned Stock Ex- 
change. There is no warrant for the 
stand that all outstanding transactions 
have to be or could be adjusted on the 
basis of “previous official closing.” Civil 
Writ No. 520 of 1969 D/- 14-10-1969 
(Delhi) Affirmed (Para 7) 


(B) Interpretation of. Statutes — Princi- 
ple of ‘contemporanea expositio’ — Docu- 
ments issued by Government almost 
simultaneously with issuance of Notifica- 
tion explaining manner in which transac- 
tions stated in Notification were intended 
to be closed — Documents can be looked 
into for finding out true intention of 
Government in issuing Notification. Max- 
well 12th Edn. P. 268 and Crawford on 
Statutory Construction (1940 Edn., Pp. 
393-395 Para 219, referred to: (1908) ILR 
35 Cal 701 and AIR 1916 Cal 136 Ref. 
(Securities Contracts (Regulation) Act 
(1956), S. 16 (1) — Notification No, S. O. 
2561 dated 27-6-1969). (Para 9) 
Cases Referred: Chronological Paras 


AIR 1916 Gal 136: ILR 43 Cal 790 9 
(1908) ILR 35 Cal 70 ‘9 


. Mr, Desh Bandhu Gupta-Appellant No. 


-2 for.self and on behalf. of Appellants, 


1050 S.C. [Prs, 1-2] D. B. Gupta & Co. v. D. S. E. Asson; (Tulzapurkar J.) 


Nos. 1 and 2, Mr. F. S. Nariman, Sr. Ad< 
vocate (M/s, Bishamber Lal, Manoj Swa- 
rup, Miss Lalita Kohli and Miss Manish 
phen Advocates with him), for Respon- 
ents, 


“ 


- TULZAPURKAR, J.:— This appeal by 
certificate is directed against the judg- 
ment and order dated October 14, 1969 of 
the Delhi High Court dismissing the aps 
pellants’ Civil Writ Petition (520 of 1969) 
whereby the appellants sought to quash 
certain directions issued on June 28, 1969 
and two resolutions passed on July 2 and 
3, 1969, by the Delhi Stock Exchange, 
which adversely affected them, 


.2. The Delhi Stock Exchange Associa< 
tion Ltd., New Delhi (the Respondent 
herein) is a company incorporated under 
the Indian Companies Act, 1913. It has 
received ‘recognition from the Central 
Government under S. 4 of the Securities 
Contracts (Regulation) Act (XLII) of 1956 
for the purpose of the said Act, One 
Desh Bandhu Gupta’ (Appellant No. 2) 
carried on business as a share-broker in 
the firm,name and style of Desh Bandhu 
Gupta & Co. (Appellant No, 1) and as 
such was a member of . the Respondent. 
By a notification No. S.O. 2561 dated June 
27, 1969, issued under S, 16(1) of the Se- 
curities Contracts (Regulation) Act, 1956 
the Central Government banned with im- 
mediate effect all forward trading in 
shares at all the stock Exchanges in the 
country by declaring that “no person, in 
the territory to which the said Act ex- 
tends, shall, save with the permission of 
the Central Government, enter into any 
contract for the sale or purchase of secu- 
rities ‘other than such spop delivery 
contract or contract for cash or hand 


delivery or special delivery [In any 
securities as is permissible under 
the said Act and the rules, bye-laws 


and regulations of a recognised Stock 


Exchange”, but as regards the forward — 


contracts which remained outstanding as 
on ‘that date it was directed under the 
proviso that these could be closed or li- 
quidated in the normal manner. On June 
28, 1969 at an emergent meeting held at 
10.30 am. the Board of Directors of the 
Respondent considered the abnormal si- 
tuation arising from the ban imposed un~- 
der the notification and decided to issue 
a notice to all its members directing them 
to submit their lists of outstanding trans- 
actions in all the securities on the cleared 
list. and to, deposit along with it. interim 


. Margins. in cash‘or approved shares calcu- 
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lated on the basis of differences between 
the rates of the last clearing and certain 
average specified rates fixed by it. Upon 
receipt of such notice dated June 28, 1969 
from the Respondent the appellant No. 2 
addressed a letter of even date to the 
Board of Directors contending that the 
demand for interim margins was by way 
of “carry over” of the forward transac- 
tions which in view of the ban contained 
in the notification was illegal and instead 
of submitting a list of his - outstanding 
transactions on the basis of. the rates 
whic, had been fixed by the Respondent 
he enclosed~a statement of his outstand- 
ing tramsactions adjusted at the last official 
closing rates which were higher than the 
rates fixed by the Respondent, thus sug- 
gesting that he was not liable to pay any- 
thing but was entitled to receive some 
amount at the foot of closing out or liqui- 
dating his outstanding transactions, By a 
rejoinder of the same date the Board of 
Directors of the Respondent reiterated 
that its action in fixing the interim clear- 
ing rates in the concerned securities and 
demanding interim margins was in order 
and that the ‘adjustment of outstanding 
business claimed by appellant No, 2 was 
utterly wrong and as such appellant No. 2 
was called upon to comply with its notice 
by submitting an amended list in accord- 

ance with the directions together with the 
differences, if any, immediately. By a 
telegram dated June 30, 1969, which was 
confirmed by a letter of even date the 
appellant No. 2 was again called upon to 
submit his list along with the amount of 
differences, if any, by July 1, 1969 failing 
which he was informed that necessary 
action would be taken against him. As 
the appellant No, 2 stuck to his stand, 
the Respondent by its letter dated July 
1, 1969 once again stressed that the 
action of the Board în calling for the 
list and margin money was in order and 
fm accordance with the rules, bye-laws, 
regulations, practices, usages and. previ- 
ous resolutions of the Board and gava 
further opportunity to him ‘to comply 
with the directions by July 2, 1969. up 
to 11.00 am. failing which further actien 
was threatened, At the meeting of the 
Board of Directors of the Respondent 
held on July 2, 1969 at 4.00 p.m. the 
Board noticed that all members, except 
appellant No. 2, had complied with its 
directions and om a consideration of the 
entire matiér came to the conclusion 
that appellant No. 2 was intentionally 
evading to comply with its directions and 
to pay the required. amount. of . margins 
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and, therefore, resolved that appellant 
No. 2 trading in the name and style of 
Desh Bandhu Gupta & Co, be declared a 
defaulter for such failure and a notice 
in that behalf be pasted on the Notice 
Board and appellant No, 2 was informed 
about i¢ by a telegram and a letter, The 
resolution passed on: July 2, 1969 de- 
claring appellant “No, 2 as a defaulter 
exposed him under the bye-laws ‘to 
rigorous inquiry by the. Respondent inta 
his financial condition and entailed other 
disabilities including termination of his 
membership of the Respondent under 
Bye-Law 308 read with Article 43(iv) of 
the Articles of Association. Appellant 
No, 2 thereupon filed a writ petition 
(Civil Writ No, 520 of 1969) in Delhi 
High Cour; challenging the directions of 
the Respondent demanding payment of 
{interim margins as also its resolution 
declaring him to be a defaulter, It ap- 
pears that after the filing of the petition 


the Board of Directors of the Respondent: 


at its meeting held on July 3, 1969 pass- 
ed another resolution calling upon the ap- 
pellant No, 2 under Art. 29 of the Arti- 
cles of Association to deposit additional 
security of Rs. 20,000/- failing which fur- 
ther action was threatened. The wrif 
petition was amended and a prayer seek-~ 
ing to quash the second resolution was 
added. The main contention of the apel- 
lant No. 2 was that all his transactions 
which remained outstanding as on June 
27, 1969 were forward contracts pertain- 
fing to cleared securities and as such were 
affected by the Notification which banned 
all forward contracts, that these had to 
be adjusted at the last official closing 
rates, that the action. of the Respondent 
fn calling upon him to deposit interim 
margins calculated on the basis of cartain 
average specified rates fixed by it was not 
warranted by the proviso therein but in 
fact amounted to carry over of those tran~ 
sactions which had been prohibited and, 
therefore illegal and that both the resolu- 
tions, one dated July 2, 1969 whereby he 
. was declared to be a defaulter and the 
other dated July 3, 1969 whereby he was 
called upon to deposit Rs, 20,000/~ as ada 
ditional security ‘were contrary to law 
and unjust and, therefore, the said action 
as well as the resolutions were liable ta 
be quashed. The appellan; No. 2 further 
contended that by passing the two resolus 
tions, particularly the first one dated July 


2, 1969 in contravention or breach of’ 


statutory Bye-laws and Regulations his 
fundamental right to carry on business 
under Article 19(1)(f) of the Constitution 
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had been infringed and, therefore, issu~ 
ance of appropriate writ quashing the 
directions issued on June 28, 1969 and the 
two resolutions dated July 2 and 3, 1969 
was sought, . 


3. By ifs reply filed on July 15, 1969 
the Respondent raised a preliminary ob- 
fection to the maintainability of the peti- 
tion, It was contended that the relation- 
ship between appellant No. 2 and the 
Respondent was contractual resulting 
from the Memorandum and Articles 
of Association and the Rules, Bye-laws 
and Regulations made under the powers 
given by the Articles of Association, and 
since the grievance made in the writ peti- 
tion related to contractual rights and 
obligations between the parties and no 
question of enforcement of any statutory 
right or obligation arose the remedy 
under writ jurisdiction was not avail- 
able, On merits it was contended that 
the construction sought to be placed by 
the appellants on the proviso contained 
in the Central Government Notification, 
which de tt with closing out or liquidat- 
ing the transactions outstanding as on 
June 27, 1969 was not correct, that 
under the said proviso such transactions 
were permitted to be closed or liquidat~ 
ed in accordance with the rules, bye- 
laws and regulations of the Respondent 
and, therefore, the directions issued by 
its Board of Directors on June 28, 1969 
fo all ifs members including appellant 
No, 2 to submit their lists of outstanding 
transactions and fo pay interim margins 
on the basis of the average specified rates 
fixed by if were proper and lawful and 
both the resolutions were legal and 
Justified. The respondent, therefore, 
prayed for dismissal of the writ petition. 


4. . On a consideration of the rival sub- 
missions made before it by counsel for 
the parties, the High Court upheld both 
the contentions of the Respondent and 
dismissed the petition with costs, The 
High Court’s view on both the points is 
challenged by the appellant before us in 
this appeal, ` A 


5. In the view which we are faking 
on the merits of the case after giving 
our anxious consideration fo the rival 
submissions thereon,: we feel that if 
would be unnecessary fo go into and 
decide the preliminary objection raised 
by the respondent to the maintainability 
of the writ petition. We, therefore, pro- 
pose to dispose of-the appeal on merits, 


6. On merits the question that arises 
for our determination is what on proper 
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construction is the scope and ambit of the’ against the appellant -No. 2: ‘consequent | 


proviso’ contained in the’ notification? 
Whether, after the imposition of the ban 
‘on ali forward trading in : shares with 


effect from the close of June 27, 1969, the. 


outstanding contracts thay had remained 
to be performed as on that date were 
permitted to be: closed or liquidated 
under the proviso in accordance with 
the rules, bye-laws and regulations of 
the Respondent or not? On the ome hand 
counsel for the appellants contended that 
by réason of the ban imposed on all fora 
ward trading in shares with effect from 
the close of June 27, 1969 the action of 
the respondent in -making the demand 
for interim margins calculated on the 
basis of the difference between the rates 
of the last clearing and certain average 
rates fixed by it in respect of their for- 
ward outstanding transactions, which 
amounted to “carry over” of those trans- 
actions was illegal; in other words the 
. proviso did not permit the closing out or 
liquidation of the existing outstanding 
transactions by way of “carry over”, On 
the other hand, counsel for the: respon- 
dent contended that notwithstanding the 
ban imposed which prohibited all future 
forward trading in shares, the existing 
forward transactions that remained out- 
standing on that date .were permitted to 
be closed or liquidated in the . normal 


manner under its rules, _bye-laws and: 


regulations and, therefore, the. directions 


issued by. the respondent,.on June 28, 


1969 were in accordance with the notifi- 
cation. It was pointed out that a; the 
close of -June-27, 1969, the appellant No. 2 
had: certain . outstanding contracts in 
Cleared Securities for the then current 
clearing. of July 8, 1969 which had to be 
completed and performed for the - said 
clearing in the .manner laid down in 
Regulation -8.and Bye-law 52(e) which 
meant that he could either make -cross 
contracts to close his outstanding pure 
chases or. sales for that clearing or to 
make carry over. contracts so as: to 
- close the’ contracts of the current 
clearing and to ‘make contracts for the 
ensuing -clearing and -such 


ondent; and so much was: permitted by 
the proviso contained in the notification. 


- Moreover, in view of the crisis created by‘ 


the notification the Board of Directors 
of the Respondent issued the directors 
' on June: 28, 1969 having regard to Bye- 
` law 73, which were in order and the fur- 


ther action taken “by” the “respondent . 


contracts . 
. could be made up to.the last business day 
prescribed for that. clearing by the Res» - 


‘upon his failure: to comply with . the 
directions. was proper and justified under 
Bye-law 308 read. with Article 43(iv) - of 


the Articles of Association of the: respon- - 


dent, Since the question: depends upon 


proper construction: of the notification . 


dated June 27, 1969, i will be desirable - 


to set out the said notification in: extenso 
which ran thus: DE : a 
. "New Delhi, the 27th June 1969, 
NOTIFICATION 

S, O. 2561, In exercise of thè powers 
conferred by sub-section (1) of Section 16 
of the Securities Contracts (Regulation) 
Act 1956 (42 of 1956) the Central Govern- 
ment being of opinion that it is necessary 
to prevent undesirable speculation in 
securities in the whole of India, hereby 
declares that mo person in the territory 


to which the said Act extends, shall, save ` 
_with the permission of the Central Go- 


ernment, enter into amy contract for the 
sale or purchase of securities other ‘than 
such spot delivery contract or contracts 
for cash or hand delivery or special deli~ 
very in any securities as is permissible 
under the said Act, and the rules, bye- 
Taws and regulations of a recognised stock 
exchange :. ne eee T Bo 


Provided that a contract- other than a i 


spot delivery contract of’ contract for . 


cash or hand delivery or special delivery 
in any securities on the Cleared Securities 
List of a recognised stock exchange may 
be entered into between its members or 
through or with any such: member ‘for the 
purpose of closing out or liquidating. all 


existing contracts entered “into upto the 


date of this notification and remaining to 
be performed after the said date, but 
such’ contracts shall. be subject to. the 
rules, bye-laws and regulations: of the 
recognised ‘stock exchange that: come 
into force when further new dealings are 
prohibited in any securities on the Clear- 
ed Securities List -and subject- also to 


such terms and conditions, if any, as the | 
may from time te - 


Central Government 
time “impose.” : 


7. Counsel for the appellants did not 


dispute that the proviso in, the aforesaid 
notification dealt with the.topic of closing 


out or. liquidating all- existing forward 
contracts entered into up. to the date of. 
the notification. and which remained to be ` 


performed or outstanding as.on that date 


. but contended that it did not permit the = 
closing or liquidating all such outstand- 
‘ing ‘transactions in ‘the norma] manner 
under the: rules, -bye-laws: or regulations: 
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to the rules, : bye-laws and regulations of: 
the: recogmsed Stock Exchange that come 
into force when further new dealings are 
prohibited in any securities on the Clear- 
ed Securities List and subject also to such 
terms and conditions, if any, as. the Cen- 
tral Government. may from time to time 
impose.” In .other words, according to 
counsel, the words “but such contracts” 

occurring in the last part of the notifica- 
tion referred to the outstanding contracts. 
that remained to be performed at the 
close of June 27, 1969 and it ‘is this last 
portion of the notification which indicat- 
ed the manner in which such outstand- 
ing transactions were required to be 
closed or liquidated. The Respondent’s 
counsel disputed this and urged that the 
last portion had nothing to do with 
such outstanding transactions, the closing 
or liquidating of which was fully dealt 
with by the proviso. It cannot be disput- 
ed that the drafting of the notification in’ 
question has been far from happy but 
even so on a fair reading of the notifica- 
tion it is difficult to accept the construc- 
tion sought to be placed thereon by 
counsel for the appellants. In our view 
the notification was in three parts, By 
the: first part © the Central Government 
put a ban on all forward trading in 
shares through the Stock Exchanges in 
the country by declaring. that-‘‘no person 
eesse Shall,.save with the permission 
of the Central Government enter into 
any contract for the.sale or purchase of 
securities other than such spot delivery 
coniract or contract for cash or hand 
delivery of special delivery in any securi- 
ties as is permissible under the said Act, 
and the rules, bye-laws | and regulations 
of a recognised . stock’ exchange.” The 
second part consisted of the. proviso and 
it dealt fully with how all existing con- 
tracts remaining outstanding as. on the 


date of the notification should be closed. 


or liquidated, and the direction contained 
therein in that behalf was to the effect. 
that “a contract other than a spot deli-, 
very contract‘or contract for cash or 
hand delivery or special delivery (mean- 
ing thereby a forward contract) 
may be entered into between its ‘mem-: 
bers or through or with any such mem- 
ber for the purpose of closing out or 
liquidating all existing contracts ` 
remaining to be performed after that 


sete eeseceee 


date.” In other words, for the purpose of | 


closing -or liquidating. existing .. outstand- 
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of the respondent, but such. .-outstanding - 
transactions: were. declared to-be “subject :. 


(which would include a carry over) -was ~ - 
permitted to be entered into’ Then `> 


follows the third or the last part of the ` 


notification .which commences with the ` 


words “bet such contracts shall be sub- 


The expression’ “such 
contracts” occurring in the last part of 
the notification meant those-as were re- 
ferred tg in the first part of the notifica- 
tion the making of which was banned 
after June 27, 1969 and the last portion 
provided that such forward contracts 
that had been banned “shall be subject 
to the rules, bye-laws or regulations of 
the recognised Stock Exchange that come 
into force (i.e. become applicable) when 
further new dealings are prohibited........ 
and ‘subject also to such terms and con- 
ditions as the Central Government may 
from time to time impose.” In our view 
the expression “such contracts” occurring 
in the last part of the notification were 
tot referable to the existing outstanding 
contarcts nor to ‘a contract’ tha’ could 
be entered into for closing or liquidating 
the existing outstanding contracts. In 
other words, the third part of the notifi- 
cation on which reliance -has been placed 
by the counsel for the appellants, in our 
view has nothing to do with the existing 
outstanding contracts, the closing or liqui- 
dating of which’ was independently pro- 
vided for by. the proviso. It will thus 
appear clear that on a proper construc- 
tion -of the notification in question. the 
proviso clearly permitted the closing or 
liquidating of the exsiting. oustanding) . 
transactions* -in the normal: manner byi. 
entering into a forward:contract . (which 

-would include a “carry over”) in’ accord- 

ance with the rules, bye-laws and regu- 

lations of the respondent. There was no 

warrant for the stand taken by the appel- 

lant No, 2 that all outstanding transac- 


. tions had to be or could be adjusted on 


the basis of “previous official closings 


8. On the construction of the proviso 
counsel for the Respondent . rightly in- 
vited ‘our attention to two documents on 
record which had- come intg existence 
almost simultaneously with the issuance. . 
of the notification explaining the man- 
ner in’ which outstanding transactions 
were intended: to be closed or liquidated. 
In a Press Statement: or Press Note issu-. 
ed: by the Finance Ministry . immediately 
upon the issuance of the notification it 
was Stated thus: i : 
éritered -into -- 


“The existing contraċts™ 


“upto the ‘date’ of the. notification’and re... 
ing’ transactions. *-a » forward contract:: 


maining tobe performed: <are, hawevėr,.;= 
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permitted by the same notification to be 
liquidated in- accordance with the rules, 
bye-laws and regulations of the stock 
exchange concerned.” 

Further it appears that in response to a 
query made by the President of the res- 
pondent, Shri Maitra, Joint .Director 
(S. E.) Ministry of Finance, Department 
of Economic Affairs, addressed a commu- 
nication dated June 28, 1969 to the Pre- 
sident in which he stated thus: 

“As stated in the notification itself, all 
outstanding contracts which were not 
liquidated till the date of notification, 
will have to be liquidated in accordance 
with the relevant rules, bye-laws and 
regulations of your exchange in . that 
regard. No fresh forward transactions in 
any cleared security, however, is per- 
missible. . 

A statement of outstanding position in 
each of the cleared securities on 
your Exchange, as on the date of the 
notification may please be forwarded to 
us as early as possible and thereafter at 
each settlement so as to enable Govt. to 
know the reduction in the outstanding 
business effected from time to time. As 
will be seen, no specific period has been 
mentioned in the notification for _liqui- 
dation of the outstandings, It is, how- 
ever, hoped that you -will issue suitable 
instructions to your members to ensure 
that the outstandings are cleared ina 
smooth and proses. manner within a 


reasonable peri 7 








(Emphasis supplied) 
It may. be stated that. in one of his 
earlier communications appellant No. 2 
himself had requested. the respondent to 
seek clarification from the Government 
on the points raised by him in regard to 
the outstanding transactions, The letter 
dated June 28, 1969 addressed by the 
Joint Director to the President .or the 
respondent clearly brings out two as- 
pects: first, that as per the notification 
itself all outstanding contracts were per- 
mitted to be liquidated in accordance 
wit, the relevant rules, bye-laws and 
regulations of the respondent and second- 
ly, no specific period was mentioned in 
the notification for liquidation of the out- 
standing business but the members ope- 
rating on a recognised Stock Exchange 
were expected to clear the outstandings 
in a smooth and orderly manner within a 
reasonable: period and, in fact, the Go- 
vernment desired the respondent to for- 
ward to it a statement at each settle- 
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ment indicating the reduction in out- 
standing business effected from time to 
time. The exposition in these two docu~ 
ments, therefore, conforms to our inter« 
pretation of the proviso. 

9. It may be stated that it was not dis- 
puted before us that these two docu- 
ments which came into existence almost 
simultaneously with the issuance of the 
notification could be looked at for find- 
ing gut the true intention of the Govern- 
ment in issuing the notification in ques- 
tion, particularly in regard to the man- 
ner in which outstanding transactions 
were to be closed or liquidated, The 
principle of contemporanea expositio (in- 
terpreting a statute or any other docu- 
ment by reference to the exposition it 
has received from contemporary autho- 
rity) can be invoked though the 
will not always be decisive of the ques~ 
tion of construction. 
p. 268). In Crawford on Statutory . Con- 
struction (1940 Edn.) in para 219 (at pp. 
393-395) it has been stated that adminis- 
trative construction (i.e. contemporane- 
ous construction placed by administra- 
tive or executive officers charged with 
executing a statute) generally should ` be 
clearly wrong before itis overturned; 
such a construction commonly referred to 
as practical construction although not 
controlling, is nevertheless 
considerable weight it is highly persua- 
sive. In Baleshwar .Bagarti v. Bhagirathi 
Dass :(1908) ILR 35 Cal 701 at 713 the 
principle, which was reiterated in 
Mathura Mohan Saha v. Ram. Kumar 
Saha, ILR 43 Cal 790: (AIR 1916 Cal 136) 
has been stated by Mukerjea J, thus: 


“It is a well-settled principle of con- 
struction that courts in construing a 
statute will give much weight to the in- 
terpretation put upon it, at the time of 
its enactment and since, by those whose 
duty it has been to construe, execute and 
apply it.. I do not suggest for a moment 
that such. interpretation has by any 
means a controlling effect upon the 
Courts; such interpretation may, if occa- 
sion arises have to be disregarded for 
cogent and persuasive reasons, and ina 
clear case of error, a Court would with- 
out hesitation refuse to follow euch con= 
struction.” 


Of course, even without the aid of these . 


two documents which contain a contem- 
poraneous exposition of the Govern- 


ment’s intention, we have come to the. 


conclusion that on a plain construction of 


the notification the proviso permitted . 


the closing out or liquidation of all out- 


same - 


(Maxwell 12th Edn. . 


entitied to- 
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standing transactions by entering into a 
forward contract in accordance wit, the 
rules, bye-laws and regulations of the 
respondent, 


10, Having regard to the above con- 
struction which appears to us to be .the 
true and proper construction of the noti- 
fication in question it will be clear that 
the directions issued by the respondent 
to all its members including appellant 
No, 2 on June 28, 1969 in regard to their 
outstanding tramsactions as at the close of 
June 27, 1969 were proper and legal and 
the appellants’ stand was clearly errone- 
ous, It cannot be disputed that ample 
opportunity was given to appellant No. 2 
to comply with the directions but the ap- 
pellant persisted in his erroneous con- 
tention and failed tg comply with those 
directions with the result that the res- 
pondent had no alternative but to declare 
him a defaulter..In° our view, the direc- 
tions dated June 28, 1969 as well as the 
two resolutions passed by the respondent 
on July 2, and July 3, 1969 were proper 
and justified and the appellants’ case on 
merits was rightly rejected by the High 
Court, This conclusion of ours, as stated 
at the commencement of the judgment, 
renders unnecessary the. determination of 
the preliminary objections. 


11. In the result, the appeal fails and 
is dismissed with costs. 


Appeal dismissed. 
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Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Sections 43-C and 
88(1)(b) (as amended by Gujarat Act 36 
of 1965) —- Scope — Land brought with- 
in area of Ahmedabad Municipal Corpo- 
ration on 30-5-1959 — Effect — Would 

not enjoy benefit of exemption under 
Section 88(1){b). 

Sections 43 and 88(1)(b) of the Tenancy 

Act of 1948 were amended by the Bom- 


*6. C. A. No. 543 of 1964, D/- 28-3-1969 
< (Guj).) 
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bay Tenancy and Agricultural Lands 
(Gujarat Amendment) Act, 1965, (Gujarat 
Act 36 of 1965). Both these amendments 
to the Principal Act came into force 
from 29th December 1965. However, look- 
ing to the language of the amendments 
both the amendments were retrospective _ 
from ist August 1956, i.e., from the date 
Bombay Act 13 of 1956 came into force. 
In other words, amended Section 43C and 
Section 88(1)(b) with its proviso had to 
be read as if they were introduced in 
that very form from Ist August 1956, In- 
disputably, Survey No. 155, the land in- 
volved ‘in this case being situated within 
the revenue limits of Acher Village, was 
included in the area of Ahmedabad Muni- 
cipal Corporation from 30th May 1959. 
Therefore, on Ist August 1956 when the 
amended Sections 43C and 88(1)(b) with 
its proviso as amended by Act 36 of 1965 
came ‘into force, the land being not in 
Municipal Corporation area, would not 
enjoy the exemption as conferred on ‘he 
land within the Municipal. Corporation 
area by the Notification issued on 9th 
August 1956, superseded by the subse- 
quent Notification dated 14th February 
1957 in exercise of the power conferred 
by Section 88(1)(b). In mo case the addi- 
tional area which was included within 
the Municipal Corporation area after 1st 
August 1956 would enjoy the exemption 
granted by the Notification unless a fresh 
Notification was issued. Admittedly, since 
14th' February 1957 no fresh Notification 
was issued. As the land bearing Survey 
No. 165 did not enjoy the benefit of 
exemption under Section 88(1)(b) and it 
was agricultural land in respect of which 
the respondent was tenant on the tiller’s 
day, the respondent, had, by operation of 
law, become the owner and was a deemed 
purchaser under Section 32 as amended 
by Act 13 of 1956. The Agricultural 
Lands Tribuna] would have to proceed 
with the enquiry to determine the price 
as required by Section 32C. ATR 1983 SC 
358 and AIR 1966 SC 538 Dist. 

(Paras 9, 11, 14, 15) 
Referred : Chronological Paras 
(1966) 1 SCR 618 16 
(1963) 2 SCR 707 16 
.(1959} Supp 1 SCR 

; 12 


Cases 
AIR 1966 SC 538 : 
AIR 1963 SC 358 : 
AIR 1959 SC 459: 

489 

Mr, I. N. Shroff, Mr. R. P. Kapur and 
Mr. H. S. Parihar, Advocates, for Appel- 
lant; Mr. J. G. Shah and Mr. Vineet 
Kumar, , Advocates, for Respondents. 

DESAI, J.:—- This ; appeal by special 
leave arises from a judgment rendered 
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by the Gujarat High Court: in- Special 


Civil Application No. 542 of 1964 filed- 


by the present respondent No. 1 against 
the -present appellant contending that the 
© land involved in the dispute is not ex- 
empt from the operation of the Bombay 
Tenancy and Agricultural Lands Act, 
1948 (‘Tenancy Act’ for short), 


2. A brief recital of the facts will 
put the point of law raised herein in 
proper perspective. Appellant is the 
owner of Survey No. 165 measuring 2 
acres 21 gunthas situated in Village 
Acher City Taluka, District Ahmedabad. 
Respondent is and has been the tenant of 
this land since before 1946. He became a 
protected tenant under the Bombay Ten- 
ancy Act 1939 and his mame appeared in 
the Register of protected tenants main- 
tained under that Act, On the introduc- 
tion of the Tenancy Act of 1948 the res- 
pondent continued to be the protected 
tenant under.it. A very comprehensive 
amendment was made in the Tenancy 
Act of 1948: by the Bombay Tenancy and 
Agricultural Lands (Amendment) Act, 
1956 (Bombay Act XIII of 1956) (‘1956 
Act’ for short), Section 32 as amended by 
1956 Act provided for transfer of owner- 
ship of the land from a landlord to the 
tenant of the land by operation of law. 
The day was styled as ‘tiller’s day’ and 
Section 32 provided that subject to the 
other provisions of the section and pro- 
visions of the next succeeding section 
every tenant shall be deemed to have 
purchased from his landlord free from 
all encumbrances. subsisting. thereon on 
the said day, the land held by him as 
tenant. The land involved in this appeal 
was one to which the Tenancy Act of 
1948 as amended by the Amending Act of 
1956 applied and by the operation of 
law the tenant, the respondent, claimed 
to be the owner of the land. 

3. Section 88 of the Tenancy Act of 
1948 as it stood at the relevant time pro- 
vided for exemption of certain lands from 
its. provisions, one such exemption be- 
ing in respect of any area which the State 
Government may, by notification in the 
official gazette, specify as being reserved 
for urban mon-agricultural, or industrial 
development. Armed with this power the 
Government issued Notification No. TNC/ 
5156/101955-F dated 9th August 1956 
- whereby amongst others the Govern- 
ment specified the area within the limits 


_ of the Municipal Corporations of the cities - 


-of Poona and Ahmedabad as. being 
reserved for urban non-agricultural and 


' industrial development. This Notification ` 


ALR. 


was superseded. by another . Notification 
No. TNC, 5156/169426-M dated 14th Feb. 
1957 whereby the Government specified 
amongst others the- areas within the 
limits of the Municipal Corporations of 
the Cities of Poona and Ahmedabad as 
being reserved for the above-mentioned 
purpose, Neither of the Notifications at 
the date of issue had any relevance to 
the land involved in this appeal because 
it was not situated within the area of the 
Municipal Corporation of Ahmedabad. 


4. Subsequently the Government ex- 
tended the limits of Ahmedabad Munici- 
pal Corporation whereby Acher Village 
in which Survey No. 165 is situated was 
included in the area of Municipal Corpo- 
ration of Ahmedabad on and from 30th 
May, 1959, 


5. In January 1960 Agricultural Lands 
Tribunal having jurisdiction over the area 
wherein the Survey No, 165 is situated, 
commenced an enquiry under Section 32G 
of the Tenancy Act of 1948 for deter- 
mining the purchase price of the land op 
the footing that under Section 32 res- 
pondent/tenant has become the deemed 
purchaser of it. In the course of this en- 
quiry the appellant-landlord gave an ap- 
plication that the land in respect of which 
the enquiry is being held is now included 


-within the limits of Municipal Corpora- 


tion at Ahmedabad and hence in view of 
Section 88(1)(b) read with the Notification 
dated 14th February 1957, it was exempt- 
ed from the operation of Sections 1 to 87 
of the Tenancy Act of 1948 and, there- 
fore, the enquiry should be ‘dropped. 
The Agricultural Lands Tribunal rejected 
the application of the appellant-landlord 
and proceeded further with the enquiry. 
The appellent-landlord appealed to the 
Collector which met wit, the same fate. 
Appellant carried the matter to the 
Gujarat Revenue Tribunal. The Revenue 
Tribunal wasof the opinion that on a true 
and correct interpretation of S. 88 (1) (b) 
read with the relevant notification, not 
merely the lands which were in Ahmeda- 
bad Municipal Corporation area at the 
date of the Notification would be exempt- 
ed from the operation of the. Tenancy Act 
but the exemption would also extend to 


the lands brought within the Corporation 


area from time to time without any fresh - 
Notification for reservation and according- 
ly allowed the Revision Application of the 
appellant-landlord..and directed that the 


- enquiry under Section 32G be dropped. 


The respondent No. 1 tenant approached 
the High Court of Gujarat under Article: . 
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227 of the. Constitution. The High Court 
held that the exemption would apply 
only to the lands included . within the 
limits of the Municipal Corporation of 
Ahmedabad as on the date of Notification 
and in the absence of the fresh reserva~ 
tion by a fresh notification the lands ‘n- 
cluded in the Municipal area on exten- 
sion of the limits of the Municipal Corpo- 
ration subsequent to the Notification 
would not be exempted from the opera- 
tion of the Tenancy Act. In reaching this 
conclusion one aspect that impressed the 
High Court was that. while power to 
exempt the land from the operation of 
the Tenancy Act vests in the Govern~ 
ment, the area of the Municipal Corpora- 
tion may be extended by the Corpora‘ion 
authority and if to such extended «rea 
the exemption were to apply, the power 
of granting exemption would be enjoyed 
by Municipal Corporation which was not 
the legislative delegate and on which the 


power to exempt was not conferred and. 


simultaneously, the legislative delegate, 
namely, State Government would com~ 
pletely abdicate its function, This aspect 
is specifically -referred to as it proceeds 
on an erroneous assumption that Munisi- 
pal Corporation can extend its own area. 
A reference to Section 3 of the Bombay 
Provincial Municipal Corporation Act 
would show that unless the State Govern- 
ment in exercise of the power conferred 
upon it, extends the limits, the Municipal 
Corporation on. its own cannot extend 
the limit, The assumption being incorrect, 
it cannot be called in aid of the - conclu- 


sion reached by the High Court. Mr. J. G.. 


Shah for the respondent, however, frank- 
ly stated that he could not’ support the 


aforementioned reason of the High Court. 


and, therefore, the Court should ignore 
it, We would say no more about it. In 
accordance with its opinion that the lend 
falling in the subsequently extended limit 
would not enjoy the benefit of exemption, 
the High Court quashed the order of hè 
Gujarat Revenue Tribunal and directed 
the authority under the Tenancy Act to 
proceed further with the enquiry undar 
Section 32G, 


6. Mr. I. N. Shroff, learned counsel 
who appeared for the appellant urged 
that the High Court was in error in pul- 
ting a narrow construction on S. 88(1)(b) 
because the power to exempt an area 
situate within the Municipal Corporaticn 
limit was to be exercised for urban non- 
agricultural or industria] development 
and that once such power is exercised, it 
should cover the entire area situate witt- 
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in the limits of Municipal Corporation 


. at any given point of time, and this con- 


struction adopted by Gujarat Revenue 
Tribunal deserves acceptance by this 
Court as it effectuates the purpose for 
which power is conferred, It was further 
contended that once a Notification ex- 


.empting the land from'the operation of 


the Tenancy Act is issued under Sec- 
tion 88(1)(b), the exemption would be- 
come operative retrospectively and no 
vested right could thereafter be claimed. 


7. The contention raised by Mr. Shroff 
would have necessitated examination of 
the scheme of the various provisions of 
the Tenancy Act as has been done by 
the High Court but in our opinion the 
High Court unnecessarily undertook this 
exercise wholly overlooking and bypass- 
ing two important amendments introduc- 
ed in the relevant provisions of the Ten- 
ancy Act of 1948, viz., 48C and 88(1) both 
of which were in force at the time when 
the petition was. heard and upon proper 
construction both amendments being re- 
troactive in their operation from the 
commencement of the Amendment Act of 
1956 which came into force on 1st August 
1956 would have clinched the issue. 
Therefore, it is mot necessary to examine 
the contention from the angle from which 
the High Court has done but the conten- 
tion of Mr, Shroff ‘can be disposed of by 
a mere reference to’ the two relevant 
provisions, 

8 The two sections relevant for con- 
sidering the exemption from the opera- 
tion of the Tenancy Act of 1948 are 43C 
and 88. Section 43C as it stood before its 
amendment by Gujarat Act 36 of 1965 
read as under: - 


"43C. Nothing in Sections 32 to 32R, 
both inclusive, and 43 shall apply to lands 
in the areas within the limits of — - 
. (a) XX xx XX XX 

(b) Municipal Corporation constituted 
under Bombay Provincial Municipal Cor- 
porations Act, 1948”. , 

Section’ 88(1)(b) as i stood prior to the 
introduction of a proviso by Gujarat Act 
36 of 1965 read as under: 

“68. (1) Save as otherwise expressly 
provided in sub-s. (2) nothing in the fore- 
going provisions of this Act shall apply— 


(a) x x x x 


(b) to any area which the State Govern- 
ment may from time to time by Notifica- 
tion in the official gazette specify as be- 
ing reserved for pees or in- 
dustrial development”, i 
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9. The - Tenancy: ‘Act’. of -1948 ' was 
amended by the Bombay: Tenancy. and 
Agricultura] Lands (Gujarat eae, 
Act, 1965, (Gujarat Act 36-of 1965): 
tion 7 of the. AERAMENE. Act a 1965 
reads as -under:— ` 


ee Amendment of- section: 43C of “Bom. 


LXVII of 1948 — In’ section 43C of the- 


principal ‘Act, for the word. ' areas within 
' the limits of’; the words ‘areas ‘which on 
the date of’ ‘the coming into force of the 
Amending Act, 1965 are within the: limits 
of’ shall be substituted and shall be deem~ 
ed to have been substituted with effect. on 
and from the ist August, 1956”. 


Section 18 of the Amending Act. reads as 
‘under: 7 

"18. Amendment ‘of section 88 of. Bom. 
LXVII of 1948 — In section’. 88 of the 
principal Act. =a ; ; 

(1) in sub-section. (1), ` 

.@ =o xX Ks Xoo aoe 

(ii) to clause (b) the following provisos 
shall be added, ‘namely: — 


Provided that. if after a notification in 
respect of any. area specified in the ‘noti- 
, fication is issued ‘under this clause, whe~ 
ther before or after the commencement 
of the Bombay Tenancy and- Agricultural 
Lands (Gujarat Amendment) ` Act, 1965 
(Guj. 36 of` 1965), the limits of the area 
so specified are enlargéd ‘on account of 
the addition of any othér area’ thereto 
then merely by reason of such addition, 
the reservation as made by the notifica~ 


tion so issued shall not ‘apply ‘and: shall. 


the deemed ‘never to have applied to the 
area so added, notwithstanding anything 
to the contrary contained in any judgment, 


decree, or order of any court; "ibunan or, 


any other authority.” 


Both these amendments to the Princi- 
pal Act were introduced by Gujarat Act 
36 of 1965 which came into “force from 
29th December 1965. However, looking 
to the language of the amendments made 
in S. 43C and S, 88(1)(b), both the amend-= 
ments are retroactive. from ist August, 
11956, ie. fiom the. date. Bombay -Act :13 
` lof 1956 came ‘into’force. In other words, 
amended S,.43C and S. .88(1)(b) with its 
Jjproviso: will have to be read as if they 
were introduced.in_ that very.. form from 
üst August, 1956. 


10. Having noticed the amendments let 
us look to its impact on the. question ‘of 
application of the Tenancy ‘Act of 1948 
‘to the lands ‘included in ‘the Municipal 
Corporation area of Ahmedabad after, ast 
August, 1956, 
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. 80th May 1959. : 


ALR. 


IL’ Indisputably, Survey ` No. 165, the 
Tand involved in this appeal, being situa- 
ted within the revenue limits of Acher 
Village, ‘was: included im the area of 
Ahmedabad Municipal Corporation from 
. Therefore, on 1st’ August, 
1956 when the amended: sections 43C and 
88(1)(b) with its proviso as amended by 
Act. 36 of 1965 .¢ame into force, the land 


‘being ‘not in. Municipal Corporation area,| . 


would not enjoy “the exemption as con- 
ferred on the land within the- Municipal 
Corporation area by the Notification’ issu- 
ed on 9th August, 1956, superseded by the 


’ subsequent Notification dated 14th Febru- 


ary 1957 in exercise of the power con- 
ferred by S.88(1)(b), ` Accordingly, ` this 
land Survey No. 165.would be governed 
by the Tenancy Act of 1948. The conse- 
quences of the application of the ,Tenancy 
Act of .1948 to land ee ne 165 may: 
now be examined. : i 


"12. By Bombay . Act 13 of 1956 a revo- : 
lutionary amendment of far reaching con- ` 


- Sequence was made in the. Tenancy Act. of 


1948 and the amended Act came into ‘force 
with effect from Ist ‘August 1956.The most 
important provision of the amending Act 
was 5. 32 as amended by the Amending 
Act. which provided for transfer: of the 
ownership of land by operation of law 
from the landlord to the’ tenant. - “The, title 
to the land which ‘vested in* thé ‘landlord - 
on ‘1st April, 1957, the tiller’s day, passed 
to the tenant by operation of law. What 
is the effect of this’ transfer of title was 


examined by this Court in Sri Ram Ram- 


narain’.Medhi ` v, ‘State’ ‘Of: ‘Bombay (1959) 
Suppl. 1 SCR 489:. (AIR 1959 SC 459). 
The’ Court held, as under fat- p. ‘4720 of 
AIR): 


- “The title of thè landlord to the land i 
passes immediately to the tenant òn the 
tiller's day and there is a completeä pur- 
chase or sale thereof as between the Jand~ 
lord and 
doubt given a locus poenitentiae. and an 
option of declaring whether he is or is 
not willing to purchase the land held by 
him as a tenant. If he fails-to appear or. 
makes a statement -that he is not-willing : 
to purchase the land, the Tribunal shall 
by an order in writing declare that: such 
tenant is not willing to purchase the land 
and that the purchase is ineffective.. ‘It is 
only by such a declaration by the Tribu~ 
nal that the purchase becomes ineffective. 
If no such declaration -is made by the ‘Tris 
bunal ‘the ‘purchase would stand “as” statu= 
torily effected on the tiller’s day and ‘will . 
continue to'be operative; the only obliga~ 
tion on ‘the’ ‘tenant en ‘bang the pay- 
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the tenant. The tenant is no ` 


ar 
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. ment of price!in the ‘mode determined by 


the Tribunal: Tft- the tenant commits de- 
fault: in the payment of-such price. either 
in lump or by. instalments as determined 
by the Tribunal, S. 324 declares the pur- 
chase to be ineffective but in that event 
the land shall then be at. the. disposal of 
the Collector tg be disposed .of by him in 
the manner provided therein. Here also 
the purchase continues to be effective as 
from the tiller’s day until such default 
is committed ‘and there is no, question of 
a conditional purchase or sale ‘taking place 
between the landlord and tenant. - The 
title to the land which was vested origi-~ 
nally in the landlord passes to the tenant 
on the tillers .day for the alternative 
period prescribed in that behalf. .This 
title is defeasible, only in the event of 
the tenant failing to appear or making a 
statement that he is not willing to pur- 
chase the land or committing default in 
payment of the price thereof as determin- 
ed by the Tribunal. The tenant gets a 
vested interest in the land defeasible only 
in either of those cases and it cannot there- 
fore be said that the title of landlord to 
the land is suspended for any period de- 
finite or indefinite”. ae 


13. If the effect of the land being 
governed by S. 32 on Tiller’s day is to 
transfer the title of the landlord to the 
tenant by operation of law, defeasible 
only in the, event of-tenant declining to 
purchase the land of committing default 
fn payment of: price as. determined by the 
Tribunal, the next question is: if the land 
is subsequently brought within the muni- 
cipal corporation area which area enjoys 
the exemption under S. 88(1)(b), would 
the vested title’ be divested.” 


-414. This question ‘can. be answered 
shortly „by -referring , tọ- the amended 
S. 43C and S. 88(1)(b) ` with its proviso, 
both of which clearly assert that the 
exemption granted under S. 88(1)(b). by 
a notification issued. by the Government 
would ensure for the benefit of the land 
which was within the municipal corpora- 
fion area on Ist August, 1956 and in no 
jease the additional area which may be in- 
cluded. within the municipal corporation 
area after 1st August, 1956 would enjoy 
the exemption granted by the Notification 
unless a fresh Notification is issued. Ad- 
mittedly, since 14th February 1957 no 
fresh Notification’ is issued. The Iand 
bearing Survey No. 165 was’ not within 
the municipal corporation aréa either on 
14th February, 1957, the. day on which 
exemption was granted, or on Ist August, 
t956 when’ Bombay Act XIII “of 1956: was 
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put into operation or on Ist April, 1957, 

the tiller’s day, when ‘title to land would 

stand transferred:to the tenant -by sheer 

6peration' of law without anything more. 

Therefore, the “Notification dated. 14th 
February ‘1957 would ‘net cover the land 

which -Was at the date of the issue of the 

Notification not’ included in Ahmedabad 

Municipal Corporation -area, Subsequent 
extension of the area of municipal cor- 
poration would not enjoy the benefit of 
exemption in view of the proviso to 
S. 88(1)(b) and the. opening words of 
S. 48C,' both of which clearly recite that 
the exemption would apply to the land 

included in the municipal corporation area 
on ist August, 1956, the day on which 
Bombay Act 18 of 1956 came into force, 
and not to any subsequently added area 
to the area of -municipal corporation: 

Land bearing Survey No, 165 was brought - 
within the municipal corporation area 
after Ist August, 1956 and, therefore, the 
Notification dated 14th’ February 1957 

would not cover such added or extended 

area and there would be no exemption 
under that Notification for the land in the 
extended area, 


15. If the land’ bearing Survey No. 165 
does not enjoy the benefit of exemption 
under S. 88(1)(b) and it being -agricultural 
land in respect of which the respondent 
was tenant on the tiller’s day, the respon- 
dent Has, by operation of law, become the 
owner and is -a deemed purchaser. The 
Agricultural Lands Tribunal would have 
to proceed with the enquiry to determine 
the -price as: required by S. 32-G. 


. ‘16. Mr, Shroff,’ however; conténded 
that the decisions of this” Court in- Mohan- 
lal Chunilal Kothari v: Tribhoven Hari- 
bhai Tamboli (1963) 2 SCR 707: (ATR 1963 
SC 358) and Sidram Narsappa Kamble v. 
Sholapur Borough Municipality, (1966) 1 
SCR 618: (AIR 1966 SC.538)-would clearly 
indicate that whenever'a Notification un- 
der S. 88(1)(b) is issued: by the appropriate 
Government granting: exemption ‘to- any 
area from the operation of the Tenancy 
Act for the. purposes .mentioned in the 
sub-section, such exemption will apply 
retrospectively and no vested right under 
the Tenancy Act 1948 or even one under 
the Bombay Tenancy Act, 1939, could be 
claimed by any. one. It is- not necessary 


to. examine this contention because subse- 


quent to the later decision ‘in Sidram 
Narsappa’ Kamble, the Tenancy Act of 
1948 was amended by Gujarat Act 36 of 
1965 making it abundantly: clear that if 
there is any Notification exempting any 
area from the operation: of: the: Tenancy 
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Act issued by the -appropriate Govern- 


ment under S. 88(1)(b) the exemption ~ 


would enure for the bemefit of that area 
included in the municipal corporation as 
on ist August 1956 and in the absence of 
a fresh Notification such exemption would 
not be available tg the extended or area 
added to the area of municipal corporation 
and this amendment is made effective not= 
withstanding any judgment, order or deci- 
sion of the Court or Tribunal to the con- 
trary. Presumably, in order tg combat 
the effect of some judgments which pur- 
_ ported to lay down that the exemption 
once granted would apply to any area that 
may be included in the Corporation area 
at a date much later to the date of issue 
of the Notification, the amendment was 
made. Accordingly, law having under- 
gone a substantive amendment bearing on 
the subject, the ratio in the decision of 
Mohanlal Chunilal Kothari and Sidram 
Narsappa Kamble which turned upon the 
construction of S. 88(1)(b) as it stood at 
the relevant time, would not be of any 
assistance, ` 


17. Therefore, for the reasons herein 
stated, this appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Kerala State- and Subordinate Ser- 
vices Rules (1958) Part I R. 2 (16\—Spe- 
cial 
R. 28 (b) (ti) — Applicability — Kerala 
Government order dated 16-5-1961 whe- 
ther contravened Arts. 14 and 16 of the 


1969, D/- 


Constitution. - (Constitution of India 
Arts. 14, 16) 
One ` respondent entéred service of 


the former Madras State on May 1, 
1943 as temporary Section Writer on 
probation in the 
ment. He did not possess the minimum 
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general educational qualification pre- 
scribed by Rule 29 of the Madras Min« 
isterial Service Rules. The State Gov- 
ernment, however, had the power toex- | 
empt a person from this qualification. 
The Madras? Government passed an 
Order, dated April 15, 1954, exempting 
him from the said qualification for be- 
ing appointed asa Lower Division Clerk 
in the Registration Department. As a 
result of this exemption, K was appoint- 
ed a Lower Division Clerk in the Regis- 
tration Department on May 19, 1954. 
Consequent on the reorganisation of the 
States in 1956, K was allotted to the 
Kerala State Service as Lower Division 
Clerk in the Registration Department. 
In July 1966, two vacancies occurred in 
the cadre of Upper Division Clerks in 
the Department. The | original respon- 
dents 1 and 2, who were junior to K 
were promoted against these vacancies 
as Upper Division Clerks: 


Held: Special Rules for the purpose of 
the Kerala Rules, 1958, would be as 
defined in Rule 2 (16) in Part I. That 
definition contemplated that Special 
Rules in Part II would be framed by 
the Governor of Kerala. But, no such 
rules had so far been framed. It could 
not be said that the Special Rules, with- 
in the meaning of Rule 2 in Part II 
read with the Government Order, S (Dj 
S-43405/56/PD dated February 25, 1957, 
would mean the Special Rules contain- 
ed in the Madras Rules. Hence in the 
matter of promotion as an Upper Divi- 
sion Clerk, the respondent K was gov- 
erned by Rule 28 (b) (ii) in Part II, In 
the instant case, it could not be said 
that there was a gap or a void in the 
statutory provisions in the: matter of 
promotion from the cadre of Lower 
Division Clerks to that of Upper Divi- 
sion Clerks. After the enactment of the 
Kerala Public Services Act of 1968; the 
position was that by virtue of S. 3 af 
that Act, the Kerala State Subordinate 
Services Rules of 1958 framed by the 
Governor under the proviso to Art. 309 
of the Constitution were deemed to have 
been made under the Act and were cor- 
tinued until superseded by rules made 
under that Act. As no Special . Rules 
relating to Upper Division Clerks had 
been framed the General Rules in Part 
Ty would be applicable to Upper Divi= 
sion Clerks, also. Rule 1 in Part I, in- 
dicated that all the previous rules had 


-been superseded. These. General Rules - 
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did not ‘provide any - minimum’ general 
educational qualification for promotion 
to the cadre of Upper Division Clerxs 
from that of Lower Division Clerks. All 
that was required by rule 28 (b) (i) 
which governed the promotions from 
the Lower Division to the Upper Divi- 
sion was that promotions shall be made 
in accordance with seniority subject to 
the person’s fitness for appointment. 
The respondent K and the others like 
him who were appointed as Lower 
Division Clerks after granting them 
exemption from possessing the mini- 
mum general educational qualification 
by the Kerala Govt. Order dated 16-5- 
1961 had been singled out for discri- 
minatory treatment. There was nothing 
on the record to show that the case of 
the respondent K was considered | for 
promotion and he was found unfit. "The 
Government Order dated 16-5-1961 | im- 
pinged upon that statutory rule ines- 
much as it laid down that even ìf a 
Lower Division Clerk who entered ser- 
vice as a result of exemption from pcs- 
sessing minimum educational qualifica- 
tion, satisfied the criterion of seniority- 
cum-fitness prescribed by this Rule; he 
shall not be considered for promotion 
unless he qualified in the test, In; the 
peculiar circumstances of the case, it 
was proper for the High Court to ‘issue 
a positive direction requiring the Gov- 
ernment to promote respondent K to 
the Upper Division and thereafter to 
determine his rank in the cadre of Up- 
per Division Clerks. AIR 1967 SC 1889 
Rel. on. AIR 1974 SC 1 Dist. . 
‘(Paras 16, 17, 22, 23, 24. 29; 30) 


- Anno: AIR Comm, Const. of India 
(2nd Edn.) Art. 14 N 41A Art. 16 N. 3. 
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SARKARIA, J.:— This 
_special leave, directed. against a judg- 
ment, dated Dec. 18, 1968, of the High 
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‘Court of Kerala, 


facts :— 
Koyakutty, Respondent herein, en- 
tered service of the former Madras 


Stateon May 1, 1943 as temporary Sec- 
tion Writer on probation in the Regis- 
tration Department. He did not possess 
the minimum general educational qua- 
lification prescribed by Rule 29 of the 
Madras Ministerial Service Rules. This 
rule, inter alia, provided that no per-, 
son shall be eligible for appointment to 
the service in any post either by direct 
recruitment or by recruitment by trans- 
fer on promotion unless he possesses the 
minimum general educational qualifica- 
tion prescribed in the Schedule to the 
General Rules. The General Rules pro- 
vided that the passing of the Secon- 
dary School Leaving Examination or 
other equivalent examination shall be 
the minimum educational qualification 
for appointment to the Ministerial Ser- 
vice. 


` 2. The State Government, however, 
had the power to exempt a person from 
this qualification, The’ Madras Govern- 
ment passed an Order, dated April 15, 
1954, (Ex. P-II), exempting him from 
the said qualification for being ap- 
pointed as a Lower Division Clerk in 
the Registration Department, It will be 
useful to quote this order in extenso :— 


“The Government consider that in 
view of the fact that Sri M. B. Koya- 
kutty belongs to a community which is 
éducationally backward, the petitioner 
should be exempted from the minimum 
general educational qualification, so as 
to enable him to be appointed as a 
Lower Division Clerk in the Registra- 
tion Department under G.. O. Ms. 
No, 2858 Rev. dt. 2-11-50 in his turn... 

.. The Governor of | Madras accord- 
ingly relaxes rules 28 and 29 of the 
Special Rules of the Madras Ministerial 
Service in ‘favour of Sri: M. B. Koya- 
kutty, a temporary Section Writer in’ 
the Registration Department in the Re- 
gistration District of Palghat in order: to 


‘enable him to be appointed as a Lower 
Division Clerk in that department. 


Sd/- S. K. Chettu, 
Secretary to Govt.” 


As a result of this exemption, Koya- 
kutty was appointed a Lower Division 
Clerk in the ae aa Beier 
on May 19, 1954. 
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3. Consequent on the  reorganisa- 
tion of the States in 1956, Koyakutty 
was allotted to the Kerala State Ser- 
vice as Lower Division Clerk in the 
Registration Department, 


4. On May 16, 1961, the Government 
of Kerala issued an Order, in consulta- 
tion with the Public Service Commis- 
sion, that “all such persons who did not 
possess the general minimum educa- 
tional qualification and were appointed 
as ‘Lower Division Clerks, after grant- 
ing them exemption from that qualifi- 
cation.” may be allowed to sit for a 
qualifying test to be conducted by the 
Commission, and in case they secure a 
certain minimum percentage of marks, 
. they may be regarded as possessing the 
minimum general qualification of the 
S. S. L. C. Standard for purpose of 
promotion to Upper Division and higher 
grades or continuance in the Upper 
Division, as the case may be, The order 
further stated that the case of those 
who have been appointed and are con- 
tinuing in the Upper Division, they 
need not be disturbed for the present, 
` but they should .be reverted, if they 
fail to. qualify at the next such exami- 
nation of the Commission, According to 
para 3 of the order, “the minimum 
marks to be obtained for being declar- 
ed eligible for promotion to or continu- 
ance in the Upper Division etc ...... 
will be issued separately.” - 


5. A gradation list of Clerks was 
prepared by the District Registrar, 
Palghat, in which Koyakutty was taken 
at No. 1 among the officiating Lower 
Division Clerks. while the original re- 
spondents 1 and 2 were shown at 
Nos. 7 and 6, respectively, 


6. In July 1966, two vacancies oc- 
curred in the cadre of Upper Division 
Clerks in the Department. The original 
respondents 1 and 2, who. were junior 
to Koyakutty, were promoted against 
those vacancies as- Upper Division 
Clerks: 


7. Koyakutty thereupon’ filed a writ 
petition under Art. 226 of the Consti- 
fution in the Kerala High Court, pray- 
ing that the promotion of original res- 
pondents 1 and 2 be quashed. and a 
direction be fssued requiring the Dis- 
trict Registrar,, Palghat, and the State 
of Kerala to consider his claim and to 
promote him in’ preference to the origi- 
nal respondents 1 and 2. 


ALR. 
' 8.. Koyakutty’s contention was that 
under %mn Rules, seniority should be 


the basis: for promotion; and promoticn 
of his juniors amounted to a denial of 
equable treatment guaranteed under 
Arts. 14 and 16 of the Constitution. Eis 
stand was that the exemption granted 
to him by the Government, removirg 
the bar from being . appointed in tke 
Ministerial Service enured for all pur- 
poses, This contention was rejected by 
the trial Judge, who held that the 
exemption granted to Koyakutty 
was for the limited object of enabling 
him to be appointed and continued in 
the post of a Lower Division Clerk and 
did not remove the bar of minimum 
educational qualification for his promc- 
tion to the post .of Upper Division 
Clerk. In the result, Koyakutty’s writ 
petition was dismissed. 

3. On appeal by Koyakutty, a Divi- 
sion Bench of the High Court reversed 
the judgment of the learned single 
Judge, and directed the District Regis- 
trar, Palghat, and the State Government 
to treat Koyakutty as eligible for prc- 
motion as an Upper Division Clerk and 
Pass necessary orders on that basis. The 
Division Bench further directed that 
Koyakutty'’s rank in the cadre of Up- 
per Division Clerks will, also, be de- 
termined after he is promoted to that 
Cadre, - i ' i i 

10. Hence this appeal by the District 
Registrar, Palghat and the State. 

11. The’ first question that falls t> 
be considered is, whether ‘in the matter 


of promotion to the cadre of Upper 
Division Clerks, the respondent was 
governed by the Madras Ministerial 


Service Rules or by the Kerala State. 


and Subordinate Services Rules, 1958? 


12. The Government of Kerala, on 
February 25, 1957, issued an Order S(L) 
S-43405/56/PD to the effect that as an 
interim arrangement, every officer in 
the: service of the new State would be 
bound by the Service Rules of Travan- 
core-Cochin or Madras, as the case may 
be to which he belonged prior to Nov- 
ember 1, 1956 until common = service 
rules are framed and issued. 


13. Thereafter, in exercise of th: 
powers under the proviso fo Art. 303 
of the Constitution, the Governor of 
Kerala in supersession of all rules on 
the subject, framed the Kerala’ Stat? 
and Subordinate Services Rules, 1958, 
Part I of these Rules deals with pref- 


- provisions 


1979: Distt, . Registrar, 


- miary: matters. “Rule -2 (16).in Par: I 
defines “Special . Rules” - as - meaning 
‘“the: rules in Part III applicable to: esch 
service or class: of. service.” Such. Spe- 
cial... Rules. “have not; however,. 


tains the "General Rules, ‘Rule I iñ 
Part II delineates the scope ‘of: ‘the 
. General Rules. It runs thus: 


“The rules in, this Part shall. sibs to 
all State and Subordinate Services. and 
the - holders. of all | posts;... whether 
temporary or permanent in. any such 
service, 
ter the date on which these rules come 
‘into force as provided in -sub-rule (b) 
-of Rule 1 in-Part I except to the ex- 
tent otherwise : expressly provided. (a) 
by or under any law-for the time be- 
ing in force, or (b) -in respect of any 
member of such , service by a contract 
‘or. agreement subsisting between stch 
“member and the State Government.’ 
Rule 2 in the same Part provides: ° 


“2. Relation to the Special Rules. — 
Tf any provision in the General Rules 
contained in the Part is repugnant to a 
provision in the 
able to any particular service contain- 
ed in-Part III, the latter. shall in res- 


‘pect ` of that service, prevail over the 
provision in a General ‘Rules in this 
Part. oa f 


14. It will bear repetition “that” sircé 
no Special. Rules, , æ defined in R. 2. (16) 
of Part I, have so far been framed by 
the Governor under Article 309 of. the 
Constitution. Rule 2 in Part II has Tes 
mained otiose, ~ 


15. Rule -28 in Part II prodas. re- 
garding promotion. Clause (i) .of cl -íb 
of -this rule deals with promotion and 
appointment by transfer to a selection 
category or, Selection Grade in a ser- 
vice. Such promotion shall be made on 
the basis-of merit and ability, seniority 
being .considered only where merit and 
ability. are approximately equal. Sub- 
clause 
captioned: “Promotion and appointment 
by transfer to higher posts.according to 
seniority”. Its material part, asit stood 
before the amendment of December 28, 
1970, reads as under: a 


` “All - other “promotions 
ments by” transfer shall, subject to the 
of these rules and the spe- 
cial rules, be made in accordance with 
seniority subject’ to tha perons Pines 
for appointment.” T 2 


‘Palghat v: M: B; 


been _ 
framed by the Governor, Part. II. -con-- 


appointed thereto, before or - af- ` 


‘Special Rules applic-. 


(ii) of clause (b) of -Rule:28 is. 


zo f eens ; 
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16. It-is’ contendedi:on “behalf of ‘the 


_appellants that by virtue of the Kerala 


Government : Order dated February , 25, | 
1957, “referred. to earlier, the Special’ 
Rules: ‘contained in . the Madras’ Minis- 
terial ‘Service Rules, continued to | gov- 
ern the” F¥éspondent because ‘those Spe- 
cial Rules “have hot béen superseded by 
the -Kerala Rulés `of. A958, The point 
Sought to be made out is that the Spe- 
cial Rules, within the. meaning of R. 2 
in Part II read with the aforesaid Gov- 
ernment Order. © dated : February, 25, 
1957, will mean the Special Rules- con- 
tained in the Madras Rules. A similar |. 
argument was raised before the‘ Ap- 
pellate Bench of the High Court, also, 
and it - was repelled, and, in our. opi- 
nion, rightly. Special Rules for’ the 
purpose’ of the Kerala Rules, 1958, will 
be as defined in Rule 2 (16) ‘in Part I. 
That determination ‘contemplates that 


‘Special Rules in Part III will be fram- 


ed by>the Governor .of Kerala. But, no 
such rules have so far been framed. 
~ 17.. We have, therefore,‘ no hesita~ 


.tion in holding, in agreement with the 


High. Court, that in ‘the matter of pro- 
motion as’ an Upper Division Clerk, the 
appellant (sic) ` (respondent) was govern- 
ed by Rule 28- (b) (ii) in Part II. 

18. The alternative’ contention’ ' that 
has been advanced on behalf of the ap- 
pellant is that even-if Rule 28°(b) Gi) . 
was ‘ applicable, .then also. it was well ` 
within: ‘the power of the State Govern- 
ment to prescribe a test to judge ‘the 


- fitness . of those persons. who did not 
possess the minimum educational 
qualification -and were appointed as. 


Lower Division ‘clerks’ on ‘being exempt- 
from that qualification by. Govt. Order, 

19. -In this connection, reference has 
been made to Article 162 of the Con- 
stitution, to show whet the State Gov- 
ernment could do by framing a “statu- 
tory rule under Article 309, proviso, 
could well be done by an executive 
order, the executive power of the State 
being co-extensive with its Legislative 
Power. ‘It is maintained that the power 
of- the Government to prescribe selec- 
tive test for promotion ..to “higher ser- 
vice has been recognised, by this. Court 
in several decisions. Reference has! been 
made in this connection to the decisions 
of this . Court in B: N. Nagarajan v. 
State of . Mysore (1966) 3 SCR 682 : 
(AIR 1966. SC 1942); Union of India, v. 
Majji ' Jangammayya, (1977): 2 SCR 28: 
{AIR 1977 SC 757); State of Jammu and 


© Counsel 
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‘ Kashmir v. Trilokd Nath Khosa, AIR 
1974.SC 1. 
' 20. It was further i hice that 


the posession of the minimum educa- 
tional qualification, i. e. a certificate of 
having passed the S. LX C. Examination 


or any equivalent examination is pre- 
sumptive proof of the fitness of the 
holder thereof, for promotion to the 


cadre of Upper Division Clerks. There- 
fore, according to the counsel, there 
‘was a reasonable basis for classifying 


those who did not. possess this mini- 


mum educational qualification as a 
category apart from those who possess- 
ed such a qualification, In this context, 
it: is further emphasised that the ex- 
emption was granted only for the pur-. 
pose -of being appointed as a Lower 
Division Clerk, and not for the purpose 
of further promotion. 


21. As against this, Mr. Nambiar, 
appearing for the. respondents, submits 
that once the bar of minimum educa- 
tional. qualification was removed for 
appointment as Lower Division Clerk, 
further promotion of the respondent 
was governed by Rule 28 (by (ii) Part I 
of the Kerala Rules of-1958. After their 
appointment, the respondent or others 
like him who had been exempted from 
possessing the minimum educational 


qualification had becomeintegral mem - 


bers of the game cadre.. They could not 
be singled . out for hostile treatment. 
_ has submitted “ that the rule 
enunciated. by this Court in Triloki 
Nath Khosa’s case (AIR 1974 SC 1), 
_ (ibid) is not | applicable because the facts 
of that 


Counsel further stated that any ex~ 
ecutive order issued by the Govern- 
ment cannot supplant the statutory 


rules framed by the Governor under 
Article 309, Executive instructions can 
operate only in. areas not covered by 
the rules, But here the area’ was fully 
occupied by the statutory R. 28 (b) (ii). 


22. There can be no quarrel with 
. the proposition that if the statutory 
rules framed by the Governor or any 
law enacted: by the State Legislature 
Article 309 is silent on any particular 
point, the Government can fill up. that 


gap and supplement the. rule by 
issuing ~ administrative ` instructions 
` not inconsistent with ‘the statu- 
fory provisions already ‘framed or 


- @nacted. The- Executive instructions ` în 


statutory provisions 


case were entirely ` different.. 


AER. 


order to be valid must run subservient 
to the. statutory ‘provisions. In thein- 
stant- case;. however, it could not be-said 
that there was a gap or a void in the 
in the matter of 
promotion. from the cadre of Lower 
Division Clerks to that of Upper Divi- 
sion Clerks. 


23. After the enactment of the 
Kerala Public Services’ Act: of 1968, the 
position was that by virtue of Sec- 
tion 3 of that Act, the Kerala State 
Subordinate Services. Rules of 1958 
framed’ by the Governor under the 
proviso to Art. 309 of the Constitution 
were deemed to have been. made under 
the Act and were continued . until 
superseded by rules made under that 
Act. As noticed ` already, ‘no Special 
Rules. -relating to Upper Division 
Clerks have been framed. The General 


Rule; in: Part II, will, therefore, be 
applicable to Upper Division ` Clerks, 
also.: : : Í 


24. It will bear repetition that the 
preamble. to the Rules and Rule 1 in 
Part II, indicate that all the previous 
rules: have been superseded. These 
General Rules do not provide any mini- 
mum general educational qualification: 
for promotion to the cadre of Upper 
Division Clerks from ‘that of Lower 
Division Clerks, All! thatisrequired by 
Rule 28 (b) (ii) which governs the pro- 
motions from the Lower Division to 
the Upper Division is that promotions 
shall be made in accordance with senio- 
rity subject to the person’s fitness for 
appointment. There is nothing in this 
sub-rule or elsewhere which provides 
that a member of the Lower Division 
will be presumed to be unfit for pro~ 
motion to the Upper Division unless he 


' possesses the manimum general educa- 


tional qualification, or passes a qualify- 


-ing test. It is conceivable that the State 


Government may prescribe a | -géneral 
test for all Clerks of the Lower Divi- 
sion to judge their fitness’ for promo- 
tion to the Upper Division. But, such is 
not the case here. The respondent and 
the others like him who were appointed 
as Lower Division Clerk’s after grant- 
ing them exemption from possessing 
the minimum general educational quali- 
fication, have been singled out for this 
discriminatory treatment. . There ‘s 
nothing on the record to show that the 
case of the respondent. was considered 
for promotion and he was found uni 
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- 25. The . ratio of  Triloki Wath 
Khosa’s case (AIR . 1974 SC 1) (ibid) 
does not advance the case of the ap- 


pellant-State. Therein, persons appoint- 
ed directly and by promotion were 


integrated into .@ common class or 
Assistant Engineers, Rule 12 provided 
that Graduates . among the Assistant 


Engineers, shall be eligible for promo- 
tion to the cadre of Executive Engi- 
neers, to the exclusion of diploma-hol- 
-ders. This rule was a statutory rule. Its 
constitutional validity was challenged 
on the ground. that it violated Arti- 
cles 14 and 16 of the Constitution. This 
Court, speaking through Chandrachud. 
J. (as he then was), repelled this con- 
tention with the reasoning that the 
classification of Assistant Engir.eers 
' into degree-holders and diploma-holders 
could not ‘be: held to rest on any unreal 
or unreasonable basis. The classification 
was made with a view to achieving ad- 
ministrative efficiency in the Engireer- 
ing Services. 


26. It will be seen that Triloki 
Nath’s case is distinguishable from the 
one before us, at least, in three impor- 
tant aspects, Firstly, in that case, the 
statutory rule in question did not make 
any discrimination in relation to the 
source of recruitment; it simply previd- 
ed that Graduates alone shall go into 
the higher cadre of Executive Engi- 
neers, irrespective of whether they 
were appointed as Assistant Engineers 
directly or by promotion. In the pre- 
sent ‘case, the impugned  notificetion 
prescribes a qualifying test for prcmo- 
tion, not for all but only for one cate+ 
gory of persons with reference to the 
‘manner in which they initially entered 
service, Secondly, in Triloki Nath’s case 
the post of the Executive Engineer 
„carried higher responsibility and duties 
of. a supervisory character requiring 
higher mental equipment and admin- 
istrative skill. Thus, there, the classifi- 
cation rested on intelligible differentia 
having a direct nexus to the object (viz; 
administrative efficiency), to be ackiev~ 
ed. In the instant case, there is noth- 
fng on record to show that the duties 
discharged by -the clerks of the Upper 


Division are substantially different 
from those in the Lower Division. 
Thirdly, in the instant case the statu- 


tory rule does mot warrant the classi- 
fication made by the impugned Govern- 
ment Order, The: primary criterion for 


. Order, 


( 
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promotion to the Upper Division . pre- 
scribed by R. 28 (b) Gi) is seniority if 
the person concerned is otherwise not 
unfit, The impugned Government 
< impinges upon that statutory 
rule inasmuch as it lays down that 
even if a Lower Division Clerk who 
entered service as a result of exemp- 
tion from possessing minimum educa- 
tional qualification, Satisfied the crite- 
rion of  seniority-~cum-fitness prescrib- 
ed by this Rule, he shall not be consi- 
dered for promotion unless he qualifies 
in the test. 


27. The - relevant statutory Rules 
governing the appellant do not provide 
any minimum general education quali- 
fication for promotion to the Upper 
Division, i 


28. The case in point is Roshan Lal 
Tandon v.. Union of India, (1968) 1 SCR 
185 : (AIR 1967 SC 1889). In that case, 
before the impugned notification was 
issued, there was only; one rule of pro- 
motion for both the departmental pro- 
motees and the direct recruits, and that 
rule was seniority-cum-suitability, and 
there was no rule of promotion separa- 
tely made for application to direct re- 
cruits, As a result of the impugned 


notification, a discriminatory treat- 
ment owas made in favour of 
the direct recruits, i e exist- 


ing Apprentice Train Examiners who 
had already been absorbed in Grade 
‘D’ by March 31, 1966, because the noti- 
fication provided that.this group of Ap- 
prentice Train Examiners should first 
be accommodated en bloc in Grade ‘C’ 
up to 80. per cent of vacancies reserved 


_for them without undergoing any selec- 


tion. Ramaswami J., speaking for a 
Bench of five learned Judges, held that 
the impugned notification violated the 
guarantee under Articles 14 and 16 of 
the Constitution. The reason was that 
once the direct recruits and promotees 
were absorbed in one cadre, they form- 
ed one class and they could not be dis- 
eriminated against for the purpose of 
further promotion to the higher Grade 
‘Cc’. In that case, it was not disputed 
that before the impugned notification was 
issued there was only one rule of pro- 
motion for both the departmental pro- 
motees and the direct recruits and that 
rule was ‘seniority-cum-suitability.’ The 


-tmpugned notification was: discrimina- 


tory because in the case of. that cate- 
gory who were appointed as Train 
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Examiners. by promotion the aforesaid 
test. of ° “‘seniority-cum-suitability’ ` -pre~ 
scribed by the- rule for further promo- 
tion to the higher, Grade ‘Œ 
abaridoned and, “instead,: 
_ merit only was” “adopted, aa at Ta 


29. The principle ‘enunciated im 
Roshan . Lal Tandon . v. Union of India 


applies with greater force to the facts ` 


of, the present case because here the 
classification made by the impugned 
Government 'Order, is not, only unfair 
and irrational but also, virtually 
amounts to. abandonment of the test of 
seniority-c cum-fitness opaa in R. a 


(b) Gi). 


30. The, Tast point . for ‘consideration 


is whether it was proper for the High | 
Court to issue a positive direction re- - 


quiring .the -appellant to promote the 
respondent to the Upper Division. and’ 
thereafter to determine his rank in the 
cadre of Upper. Division. Clerks. Ordi- 


narily, the court ‘does not issue a direc~. 
~ but ‘the ` 


tion in.-such positive terms; 
peculiar feature of this case is that: it 
has: not “been disputed that Koyakutty 
“respondent: satisfies’ the twofold  cri- 
terion for promotion laid down in the 
. Statutory Rule 28 (b) (ii). Indeed, > the 
District . Registrar; Palghat, who was 
impleaded: as respondent 3 in the writ 
petition, expressly. ..admitted in pará- 
graph 8 of: his counter-affidavit- filed 
before the ‘High Court,- “that the senio- 
rity .of service is. the basis of promo- 
tion from the ranks:.of Lower ‘Division 
‘Clerks to the ranks: of Upper Division 
_ Clerks provided they are fully: qualified 
by. passing the departmental: tests 
the purpose.” It was never the case of 
the ‘Registrar that Koyakutty was not 
otherwise’ fit “for promotion,. Indeed, 
even in. the grounds -of appeal to this 
Court, “incorporated in the “°° Special 
_|Leave Petition, it is not alleged that 


Koyakutty did not ‘satisfy the criterion | 


of seniority-cum-fitness. -prescribed . -by 
Rule -28 (b) (ii).. The ‘position taken’ by 
the appellant, throughout, was that -this 
rule should be deemed to -have been 
“supplemented” by the impugned Gov- 
ernment Notification.’ It is not correct 
that the impugned.’ Notification - -merely 
“supplements” “or ‘fills' up a gap in: the 
statutory rules: It tends to superadd or 
superimpose... by an Executive fiat on 
the ‘statutory rules: something inconsis- 
tent with the same. ‘Since the existence 
of both. the- criteria viz. seniority and 


«Zila Singh v» Hazart % 


was. - 
- selection on 


‘the part of the pre-emptor 


for 


l “ALR 
fitness for “promotion to the. Upper 
Divisori prescribed by the statutory 
Rule © 28 (b) Gi), in the’ case of Koya- 
kutty was not: disputed, the High Court 
was justified in issuing the’ ‘direction it 
did, - 

‘31. For the “foregoing reasons ‘the 
appeal ails! ‘and is dismissed. with costs. | 


Appeal dismissed, 





‘AIR 1979 SUPREME COURT 1068 
(From: AIR 1970 Punj.& Har 215 (FB) 


P. N. SHINGHAL AND D. A. DESAI, 


JJ. 


Zila Singh ‘and others pme Ve 
Hazari- and othem, Respondents. if 


Civil Appeals Nos. 1806-1808: of 1869, 


- D/- 15-2-1979. 


‘Civil P. C. (5 of 1908), S. 146; ©. 20, 
R. 14; O. 21, R. 16 — Right of pre-emp.. 
tion — Nature of — Decree in favour 
of pre-emption —- Sale by pre-emptor 
- Whether purchaser can apply for 
execution of decree- AIR 1970 Pun, and. 
Har 215... (FB). Reversed. 


"H is not Oet to say, ‘that the right 
of” pre-emption is a personal right .en 
to get the 
re-transfer . of the property from the 
vendee .who has, already become the 
owner | of: the same. It is true that the 
right of, pre-emption becomes ‘enforces 
able only- when there is-sale but tha 
right exists ‘antecedently to. the .. sale, 
the. foundation of the right being the. 
avoidance of -the inconveniences and 
disturbances which . would arise. from 
the introduction of a stranger into’ the 
land. The correct legal position is that 
the statutory law- of pre-emption im~ 
poses a limitation or disability..upon the: 
ownership of a property to, the extent 
that it restricts the owner’s right of 
sale and compels him to sell the. pro« 
perty to the person entitled to pre-emp-~ 
tion ‘under the statute, In other words, 
the. statutory right of pre-emption 
though not. amounting to an interes? 
in the land is a right which attaches to 
the: land and. which: can be enforced 
against a oleae by the person entitle 
ed to pre-empt. : a : 

The trial court decreed the sults for 
pre-emption. in favour of one K ‘on 7th 
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se 
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November 1962 simultaneously impos- 
ing the condition. to deposit certain 
amounts in the suits by or before 3rd 
December 1962. The various amounts 
were. duly deposited in the three. de- 
crees by N., the decree-holder, on 3rd 
December 1962, Soon thereafter, ,on ‘5th 
Dec, 1962 N. sold the lands. in re- 
spect of which he got “the decreés to the 
present appellants. After ‘the sale in 
favour of the ‘present appellants, they 
applied ‘to be ‘joined as parties to the 
appeals preferred by the finst vendees 
against the. decrees for pre-emption 
which were then pending in the High 
Court and the Court directed that the 


-present appellants be joined as parties 


to the appeals subject to just legal ex- 
ceptions, The appellants then filed Ex- 
ecution Applications seeking to execute 
the decrees to recover actual possession 
ofthe lands purchased by them from N. 
Held that.N. having ‘complied. with 
Order XX, Rule 14, had ‘become the 
owner of the lands and his legal re- 
presentatives on his death were rightly 
substituted in the proceedings. If the 
sale-deed in respect of land on its pro- 
per construction would show that the 
decree itself was assigned obviously the 
application © for execution “would be 
maintainable under O.° XXI, Rule 16. 
But if the appellants did not fall with- 
în the four. corners of O. XXI, Rule 16 
because’ though the land, the subject 
matter of the decree wassold to appel- 
lants, the decree itself was not assigned, 
they would nonetheless be able ` to 
maintain. application for. execution 
under Section. 146 as persons claiming 
under the decree-holder. The lands 
having been sold by the decree-holder 
after perfecting his title and purchased 
by the present appellants ‘they would 
be pérsons claiming under the ‘original 
pre-emptor deécree-holder N. and if N 
could have made an application for ex- 
ecution of the decree as decree~holder, 
the present appellants, ag purchasers of 
land from N would certainly be claim- 
Ing under N and, therefore, their ap- 
plication for execution would certainly 
be maintainable under Section 146. AIR 
1970 Punj. & Har. 215 (FB) Reversed. 


_ (Paras | 8, 9, 14) 


|, Anno : AIR Comm: Civil`P. c. (9th 
Edn.) -S. 146, .N. 34;-0: 20, BR. 14,,N. 5A, 
8; O. 21, R. 16, N. 3, 9AA, % 
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_Mr, H. K, Puri and Mr. V. K. Ah 
Advocates for . Appellants; M/s. Janar- 
dhan Sharma and. Jitendra Sharma, Ad- 
vocates, , for Respondents. 


DESAI, J.:— These appeals by certi- 
ficate under Article 133 (1) (c) of the 
Constitution granted by. the High 
Court of Punjab & Haryana arise from 
three Execution Petitions filed by the’ 
present appellants for. executing three 
decrees obtained by one Neki (since de- 
ceased) in three suits bearing Nas. 313, 
360 and. 369 of 1961 filed by him for 
pre-emption, to recover physical posses- 
sion of the. lands involved in the suits. 
The decrees in favour of Neki were 
confirmed finally by :-this Court in Civil 
Appeals Nos. 1148, 1656 and 2341 of 
1966 decided on: 25th, January 1968. The 
Judgment of this Court is reported in 
Hazari v. Neki (1968) 2 SCR 833 : (AIR 
1968 | SC - 1205). The | facts which 
ultimately -resulted in decrees for 
pre-emption ‘in favour of Neki are fully. 
set out.,at pages 834-835 (of--SCR): (at 


pp. - 1206, .1207 of. AIR) of the 
reported . judgment . and repeating 
the same - would merely add.to the 


length of. this judgment., Suffice to state 
that there is-no’ dispute that decrees for. 
pre-emption....were «passed in favour of 
Neki against the. original vendor. Dhara 
Singh. and -his vendees Hazari and 
others and the satisfaction of the condi- 
tion in the. decrees- of pre-emption for 
payment or deposit of the amounts as 
directed by the Court within the stipu- 
lated time is not. questioned in the Pee 
sent proceedings. $ 


2. It ‘appears that the trial “court 
decreed the suits for pre-emption in 
favour’ of Neki on 7th November 1962 
simultaneously imposing the’ condition 
to deposit certain amounts in the three 
suits by or before 3rd December 1962. 
The various amounts were duly depo- 
sited in the three décrees by Neki; the 
decree-holder,' on 3rd Decemiber, 1962. 
Soon ‘thereafter, on 5th December 1962 
Neki: sold” the lands in respect of which 


he ~ got the decrees to Zila -Singh and 
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but they will be: referred to as the ap- 
pellants in this judgment. The former 
vendees would be referred to as ‘first 
vendees’, the sale in whose favour gave 
~rise to the cause of action for pre-emp- 
tion in favour of Neéki against the 
original vendor Dhara Singh. 


3. After the sale in favour of the 
present appellants, they applied to be 
joined as parties to the appeals prefer- 
red by the first vendees against the de- 
crees for pre-emption which were then 
pending in the High Court and the 
Court directed by its order dated 13th 
July, 1963 that the present appellants 
‘be joined as parties to the appeals sub- 
ject to just legal exceptions. The ap- 
pellants then filed Execution Applica- 
tions Nos. 295, 296, 297/64 seeking to 
execute the decrees to recover actual 
possession of lands purchased by 
them from Neki. Original Vendor Dhara 
Singh and the first vendees filed their 
objections challenging the right of the 
present vendees to execute the decrees: 
Principal contention raised was that 
the sale deed of lands in favour of the 
appellants did not envisage assignment 
of the decrees and that the right of 
, pre-emption: being a personal right, the 
decree ‘could not be assigned and, there- 
fore, the present appellants .who ‘were 
subsequent vendees from  pre-emptor 
Neki, were not entitled and had no lo- 
cus standi to execute the decrees grant- 
ed in favour of Neki. The executing 
Court after examining the relevant pro- 
visions ‘contained. in Section 47 and 
Order XXI, Rule -16 of the Code of 
Civil Procedure rejected the objections 
raised by the first vendees and held 
that the present appellants were entitl- 


ed to execute tthe decrees and directed’ 


warrant for possession to be issued. 
The first vendees preferred three ap- 
peals being Nos, 25/14, 26/14 and 27/14 
-of 1968 to the District Court at Rohtak. 
The learned Additional District . Judge 
who heard these appeals, by a common 
order rejected the appeals and confirm- 
ed the order of the trial Court observ- 
ing that the pre-emptor having deposi- 
ted the . purchase price as directed . by 
the Court, in accordance with the terms 
of the decrees, his title tothe lands was 
perfected from the date of deposit as 
. provided in Order XX, Rule 14 (1) (b), 


C. P. C., the appellants as: purchasers of’ 
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others, the present appellants. The pre-- 
sent appellants are subsequent vendees' 


AIR 


lands from the pre-emptor in whose 
favour. the decrees for -pre-emption in- 
cluding the one for possession had be 
come final 
possession under 


4. Hazari, Amar Singh and Bhan ` 
Singh the first vendees preferred three 
Execution Second Appeals Nos. 1131, 
1132 and 1133/68 to the High Court of 
Punjab & Haryana. When these appeals 
came up before a learned single Judge 


of the High Court it was contended 
that in view of the decision in Ram 


Singh v. Gainda Ram, AIR 1953 Punj 
163, the assignee of a holder ofa de- 
cree for pre-emption cannot seek the 
assistance of the Court for executing 
the decree for . pre-emption because the 
decree is a personal one‘and, therefore, 
non~assignable. On behalf of the pre- 
sent appellants who were respondents 
before the High Court, reliance was 
placed on the decision in Satyanarayan 
v. Sindhu Bai Sharma, AIR 1965 Andh 
Pra 81 and. Ravi Parkash v., Chunilal, 
AIR 1967 Punj & Har 268. The learn- 
ed single Judge had certain reserva- 
tions about the correctness of the deci- 
sion in Ram Singh’s case and, there- 
fore, he considered it prudent to refer 
the matter to a Division Bench. The 
matter’ ultimately had to be referred to . 
a Full Bench because there was an- ` 
other decision in Mehrkhan v. Ghulam - 
Rasul, ILR 2 Lah 282 : (AIR 1999 Lah 
300), which also required reconsidera- 
tion, That is how the matter came be- 
fore a Full Bench. ` 


5. The Full Bench formulated the 
question . for its consideration as 
under— f ANR ee 

“Whether the purchaser of land from 
a pre-emptor, of which the pre-emptor 
has become the owner in pursuance of 
a pre-emption decree after complying 
with the provisions of Order XX, 
Rule 14 Civil Procedure Code, could 
execute the decree in order to obtain 
possession of the land purchased by 
him.” P 7 


6. All the three Judges of the Fui 
Bench wrote separate opinions. D. K: 
Mahajan. J. was of the opinion that as- 
suming that a decree of pre-emption is 
a personal decree, the transferees ofthe ` 
land from the pre-emptor whose title.’ 
was perfected by deposit as envisaged 
in O. XX, Rule 14 (1) (b) were entitled ` 
to -exécute the decree ‘granted ‘by: the: - 


were entitled to` recover ~ 
Section 146°C, P. GC °° 
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Court in favour of the pre-emptor and 
can seek assistance of the Court for re- 
covering actual possession from the first 
vendees who had no right to continue 
tn possession, apart from O. XXI, 
R.16 under S. 146 C.P.C. P.C. Pandit, 
J, and H. R. Sodhi, J., the other 
twò members of the Full Bench were 
of the opinion. that the right of pre- 
emption being a personal right, a de- 
cree for pre-emption will be a personal 
decree and is not assignable and even 
if title to the land passed to the 
vendees who purchased the land from 
the pre-emptor after the pre-empior 
complied with the provisions contained 
in Order XX. Rule 14 yet they would 
not be entitled to execute the decree 
for possession because decree is not as~ 
signed and S. 146 would not help the 
present appellants. In accordance with 


this majority opinion, the appeals pre=. 


ferred by the first vendees were allow- 


ed and the applications for execution 
filed by the prasent appellants were 
dismissed. : 


7. The High Court granted a certifi- 
cate under Article 133 (1) (c) of the 
Constitution because in its opinion the 
question involved in the anpeals was of 
considerable importance and was likely 
to. arise frequently and that it deserved 
to be decided vnelly u the TE, 
Court. 


8. Mr. Janardan Sharma, learned 
counsel for the respondents urged that 
jlooking to the scheme of Ss. 4, 6 and 15 
of, the Punjab.Pre-emption Act, 1913, it 
fs incontrovertible that foundation of 
the right of pre-emption being close 
personal relationship, it is a personal 
right and can be exercised only by the 
person in whom it vests under ‘the law 
and if in exercise of such right such a 
qualified -person seeks to pre-empt a 
sale by instituting an action in a Court 
of law, the resultant decree would bea 
personal decree. Urged Mr. Sharma 
further that if the decree is personal 
one, obviously it cannot be assigned 
and the assignee gets no interest in a 
decree so as to enable him to execute 
the decree, The question whether the 
right of pre-emption conferred by the 
provisions of Punjab Pre-emption: Act, 
1913, is a personal right or it creates 
an interest -in the property is. no more 
res. integra and is concluded by a deci- 
-sion of. this Court between the very 
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parties who are parties to the present 
appeals,. in an earlier round of litiga- 
tion where the first vendees, the- pre- 
sent respondent had challenged the 
right of Neki deceased pre-emptor to 
obtain a decree for pre-emption. Apart 
from the fact. that the point is conclud- 
ed by a decision of a Bench of three 
Judges of the Court, it is inter partes 
and, therefore, binding on the respon- 
dents whom Mr. Janardan Sharma re- 
presents and at the instance of the re- 
Spondents it cannot be re-opened or re- 
examined. As the matter calls for no 
examination at the hands of the Court 
it would suffice to quote what has been 
held in Hazari v. Neki, (1968) 2 SCR 
833 at p.. 836: (ATR 1968 SC 1205 at 
p. 1207). Ramaswami, J. speaking for 
the Court, observed as under :— 


“In support of these appeals, learned 
counsel put forward the argument that 
the right of pre-emption claimed by 
Neki deceased plaintiff was a personal 
right which died with him upon his 
death and the legal representatives of 
Neki were not entitled to be granteda 
decree for pre-emption. The argument 
was that the statutory right of pre-emp- 
tion under the Punjab Act was not a. 
heritable right and no decree for pre- 
emption should have been passed by the 
lower court in favour of the_legal re- 
presentatives as representing the estate 
of Neki. We are unable to accept 
the argument put forward by the ap- 
pellants. It is not correct to say that 
the right of pre-emption is a. personal. 
right on the. part of the pre-emoptor 
to get the re-transfer of the property 
from the vendee who has already be- 
come the. owner of the same. It is true 
that the right -of pre-emption becomes 
enforceable only when there is asale 
but the right exists antecedently to the 
sale, the foundation of the right being 
the avoidance of the inconveniences and 
disturbances which > would arise from 
the intreduction of a stranger into the 
land.- The correct legal position is that 
the statutory law of. pre-emption im- 
poses a limitation or disability upon the 
ownership of a property to the extent 
that it restricts the  owner’s right of 
sale and compels him to sell the pro~ 
perty to the përson entitled to pre-emp- 
tion under. the statute. In other words, 
the statutory right of: pre-emption 
though. not: amounting to an interest in|- 
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the land is a right which attaches tothe 
land -and which can be enforced against 


a purchaser by. the person entitled: to 
ipre-empt.” Ot ` 
98. Mr. Janardañ Sharma, however; 


sought to distinguish the position under 
la voluntary inter vivos transfer and an 


involuntary transfer such as by way of _ 


inheritance ahd urged that in this case 
Neki having sold the lands to the pre- 
sent appellants. by sale inter vivos they 
cannot enjoy the fruits of the decree. 
This distinction’ is immaterial as far as 
the present case is concerned because 
the question in terms disposed of by 
the Court is: that Neki having complied 
with Order XX, Rule 14, had become 
the owner of the lands and his legal 
representatives on his death were right- 
ly substituted in the proceedings. The 
contention, therefore, that decree in a 
suit for pre-emption is a personal de- 
cree and creatés nointerestin land, the 
subject matter of pre-emption, must ac- 
cordingly fail. 


10. The next contention is that the 
deed evidencing the sale of lands Ext. 
D-1 dated’ 15th February, 1963 merely 
transferred the lands but does not pur- 
port to assign the decree. then in the 
absence of such an assignment the pur- 
ported assignee camnot execute the de- 
cree in view of the provision contained 
in Order XXI, Rule 16, and therefore, 
the execution’ applications ‘at the in- 
stance of the present appellants are not 
maintainable. The Additional ‘District 
Judge did not decide the contention 
whether the Execution Applications at 
the instance of the present’ appellants, 
namely, | subsequent transferees were 
maintainable under O. XXI, Rule’ 16, 
because in his opinion the present ap- 
pellants were entitled to execute the 
decree under S. 146 of the Code of Civil 
Procedure, The majority view of the 
High Court is that the subsequent trans- 
ferees, the present appellants. were not 
‘entitled to execute the decree under 
O. XXI, Rule 16 because the decree for 
pre-emption being a personal one.can- 
not be assigned and alternatively if -it 
could be assigned, as’ a matter of fact, 
ft has not been assigned and therefore 
the applications. for execution at their 
: instance are not maintainable. They 
were further of thè view that S. 146 


: would not assist the appellarits as pro- 
vision contained in O. XXI, R. 16 be- 


be taken ‘or the | 


ALR. 


ing a specific contrary provision S. 146 
cannot be invoked, o , 


` 11. Order XXI, Rule 16 permits an 
execution of a decree at ‘the instance of 
an assignee by transfer of a‘ decree, 
the assignment may be in writing or by 
operation of law and if such an‘ appli- 
cation ‘is made, the court to which an 
application is made shall issue a notice 
to the transferor of the decree and the 
judgment-debtor and the decree cannot 


-be executed until the Court heard their 


objections, if any, to its execution. 
S. 47 C. P. C. provides that all qués-. 
tions arising between the parties to the 
suit in which the decree was passed, or 
their representatives, relating to the 
execution discharge or satisfaction of 
the decree shall be determined by the 
court executing the decree and not by 
a separate suit? Explanation appended 


‘to S. 47 provides that for the purposes 


of that section amongst others a pur- 
chaser at a sale in execution of the 


‘decree is deemed to be a party to the 


suit. It would have been interesting to 
examine the question whether the pur- 
chaser of land from a pre-emptor in 
whose favour a decree for pre-emption 
has been passed and who subsequent to 
the decree complied with the require- 
ment of Order XX, Rule 14 and there- 
by perfected his title would be, on the 
analogy of a purchaser at a sale in 
execution of a decree, a party to the 
suit or at- any rate the representative 
of the decree-holder or a successor-in-, 
interest of the decree-holder, but: as ‘w?. 
are‘of the opinion ‘that the ‘applications 
for execution filed by the present ap-. 
pellants are maintainable under S. 145 
C. P. C. the larger question need not 
be decided im these appeals. 


12. Section 146 reads as under:— _ 


“Save ‘as otherwise provided by this 
Code or by any law for the time being 
in force, where any proceeding may be 
taken or application made by or against 
any person, then the proceeding may 
application “may ke 
made by or against any person claim- 
ing under him.” f ' : 


' 48. Shorn of unessentials the section 
provides that where some proceeding 
could’ be taken or application : could be 
made by a person under-the Code of 
Civil Procedure any other person claim- 
ing under him is entitled to make and 
maintain such an application. The limi- 


1979... 
tation.on -the exercise of this right is to 
be,- found in ‘the ‘expression, ‘save 


as otherwise. provided by this Code.’ . It 
would -mean. that if the Code- -permits a 
proceeding to be taken or an. applica~ 


tion to be made. by a party, then in the: - 
absence of a provision to- the contrary, ` 
S. 146 would enable any ong claiming `. 


under such person as well to make the 
same application, The: object. behind: the 
section appears to be to facilitate the 
exercise of right- by a person’ claiming 
under the person: whose right to main< 
tain an application is beyond dispute, 


_ l4. S. 146 came in for’ considera-. 
tion’ in ` Jugalkishore -Saraf v. ‘Rao 
Cotton Co.: Ltd... 1955 SCR 1369: (AIR 


1955 SC, 376). case the. facts 
. were that the. 
suit for recovery of debt transferred to 
another person all book. and other dekts\ 
due to them including the debt involv~ 
ed in the suit. The transferees did not 
apply to be ‘joined as parties in ‘the 
pending: suit and the suit continued in’ 


In that. 


the name of. the original plaintiffs and . 


ended in a decree. Subsequently the 
transferees -as.. decree-holders. applied, 
for execution of the decree against the 
judgment-debtor. and upon a notice be- 
ing issued, a contention was raised that 
‘the application’ was not © maintainable 
under Order. XXI, Rule 16.. One .sub- 
* mission was that evenif the. application 


for execution was not maintainable -un- - 


der O, XXI, Rule 16, it’ would certainly. 


be maintainable at the instance of the’ 


transferees of the -original: debt under 
S. 146. Accepting this contention ‘Das, J.. 
observed that a person: may ‘conc@ival-~ 


- ly become entitled to the benefits’ of a. 


being a- transferee of 
assignment in writ- 
of law. In 


decree without . 
the ` decree “by 
ing or by’ -operation 
that. situation the” 
ing the owner of the decree may well 
be regarded as a person claiming under 
the decree-holder,. It was further held 
in that case that, the transfereės of the 


transfer from the transférons and when 
the decree was 
decree they must also be “regarded as 
persons claiming under the transferors 
and . accordingly they, would be, entitled 
to: make. an | application. for execution 


under - 'S. 146 of the Code ‘of Civil Prce- 


cedure: Bhagwati, J. “in: as “separate ‘and `. 


‘concurring judgment; on this point ot- 
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` plaintiffs in a pending, 


“person: so becom- 


_ tion: for execution would 
“maintainable under., S., 146. In this con- 
debt derived their title tọ the debt ‘by ` 


passed in; relation ` to ` 


(Desai J.) . ; [Prs,.113-14]-. r S..C.-.1071 
served that the only.-meaning that can 


be assigned to thè expression’. 'save, as’ 


otherwise - provided. by this Code’ in. 
Sec. 146 is. that if-a -transfereg of. the 
decree can avail himself ‘of :the provi- 
sion contained. under Order XXI, 
Rule 16. by establishing that he is such 
a trarisferee, he must only -avail himself 
of that. provision. “But. if he fails. to 
establish his title as a transferee by as- . 
sigmment in writing. or ‘by. operation ‘of 
law within the meaning. of O. XXI, 
Rule 16 there is nothing in that provi- - 
sion which prohibits him. from availing 
himself of S. 146 of the provision . of 
that section can be availed of. by him. 
It would thus appear that if the sale 
deed in respect of land on its proper 
construction would show that the. de- 
cree itself. was assigned obviously the 
application . for execution would be 
maintainable - under O. XXI, Rule 16. 
But if the appellants do not fall with- 
in the four- corners of O. XXI, Rule 16 
and they appear not: to’ fall within the 
four corners of it, because though: the 


‘land, the subject matter of the decree’ 
“is sold to appellants, the 


decree itself] 
is not assigned, they would nonetheless | 
be -able to maintain application for 
execution under S, 146 as persons peed 
ing under the decree-holder. The re- 
spohdents carnot. have both the’ ways. If! 
the deed evidenced transfer of decree | 
by assignment then O.. XXI. Rule 16 
would be ‘attracted but. if, as it appears, 


x there is: no transferof decree by assign- 


ment, the lands having been sold- by the 


. decree-holder after perfecting his title 
and purchased by the present 


appel-! 
lants they would be persons claiming 
under the original pre-emptor’ decree- 
holder Neki and if Neki could have 
made ‘an application for execution of 


‘the decree as decree-holder, the present 


appellants, as purchasers of land from 


‘Neki would certainly be claiming un- 


der Neki and, therefore, ‘their applica- 
certainly be 


nection it “would be advantageous to re- 


‘fer’ to Saila Bala Dassi v. Nirmala Sun- 


dari- Dassi, 1958 SCR 1287: “(ATR 1958 
SC 394) wherein. it has ‘been in . terms 
held that. S. 146. was -imtroduced--for the 
first ‘time. in: ‘Civil’ Procedure Code 1908 . 
with, the object. of facilitating ‘the exer~ 
cise of rights by persons’ in whom they 
came to ‘be’ vested by devolution | or as- 
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signment and -being a beneficent provi- 
sion should be construed liberally so as 
to-advance justice and not in a restric- 
ted or technical sense. Viewed from this 
angle the present appellants must suc- 
_ ceed because they purchased land from 
pre-empter Neki and the validity of 
sale being now beyond dispute, they 
are persons claiming “under Neki whose 
right’ to executé the decree was never 
disputed and, therefore. appellants 
claiming under the vendor Neki would 
“be able to maintain am‘ application for 
. execution under S. 146 of the Code of 
Civil Procedure. Appellants are thus 
entitled to execute the decreé for pœ- 
session. ° Ka 

_ 15. Accordingly these three appeals 
are allowed and the decision of the 
. High. Court dated 30th May, 1969 in 
Execution Appeals Nos. 1131, 1132 and 
1133 of 1968 is set aside and the deci- 
sion of the Additional District Judge 
dated 15th July, 1968 is restored, but 
in the circumstances of the case there 
would be no order as to costs. . 


! 


AIR 1979 SUPREME COURT 1972 
‘(From : Bombay) 
©. CHINNAPPA REDDY, AND V. R. 
KRISHNA IYER, JJ. 


lant v. Dodsal Pvt. Ltd. and another, 
Respondents, : A 


Civil Appeal No. 325 of 1979, (Petn. for 
Spl. leave to Appeal (Civil) No. 6367 of 
1978), D/- 6-2-1979, l 


Industrial Disputes Act (14 of 1947), 


S. 15 — Interpretation of earlier award 
by Industrial Tribunal — Interference by 
High Court — Propriety. Decision of 
Bombay High Court Reversed. os 


Where on reference to the Industrial 
Tribunal of its earlier award for interpre~ 
tation the Tribunal had its own interpre- 
tation of the award, the High Court would 
not be justified in reappraising the mate- 
rial and in seeking to give its own inter- 
pretation of the award as- if the High 
Court was exercising appellate powers 
over the Industrial Tribunal. The inter- 
pretation of the earlier award being with- 
in the-competence of the Industria] Tri- 


` DW/DW/B242/79/SNV- 


` Appeals allowed, 


-in -regard 


a 


ALR. 


bunal it would not be proper for the High 
Court to seek to displace that interpreta- 
tion merely because another interpreta- 
tion was also possible. Decision of Bom- 
bay High Court Reversed. ~ (Para 3) 


Anno: AIR Manual, (8rd Edn), I D. 


Act, §..15, N. 5. 


CHINNAPPA REDDY, J.:.— We grant 
special leave to appeal under Article 138 
of the Constitution of India and, after 
hearing the learned Counsel for the par- 
ties,.we proceed to decide the appeal. 


2. An industrial dispute between M/s. 
Dodsal Private Limited, Bombay .and their 
workmen was referred for adjudication to 
the Industrial Tribunal Bombay, by the 
Government of Maharashtra. The dispute 
concerned wage scales, adjustment and 
fitment, increment, dearness allowance, 
special allowance. overtime. medical ex~ 
penses and maternity benefits. On 30th 
August, 1971, the Industrial Tribunal made 
an award introducing revised wage scales 
with retrospective effect from 1st Febru- 
ary, 1967, the date of reference, The Tri- 
bunal observed, “the present wage of the 
workmen shall be the guiding factor for 
adjustment,” After so observing, the Tri- 
bunal linked the wage-scales to the index 
bracket 661-670 with the direction that 
dearness allowance should be paid at the 
rate of Rs, 4 per month for every rise of 
18 points over the index. It may be no- 
ticed here that index in Bombay was 670 . 
in February, 1967. .The employer prefer- 


f : : : > red an appeal tg the Supreme Court, 
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There was a settlement in the appeal by 
which the workmen agreed to accept half 
of the arrears awarded and the employer 
withdrew its objection tọ the wage ‘scales 
awarded by the Tribunal. A fresh dispute 
arose in regard to the implementation of 
the award as modified by the settlement 
in the Supreme Court. The dispute was 
d to the interpretation of the 
words “the present wage of the workmen 
shall be the guiding factor for adjustment.” 
The employers’ contention was that “pre- 
sent wage” referred to the wage that ob- 
tained in 1967 “whereas the contention of 
the workmen was that it referred to the 
wage that obtained in 1971”. The dispute 
Was once again referred to the Industrial 
Tribunal, On an interpretation of the 
earlier award, the Tribunal came to the 
conclusion that the expression “present 
wage” necessarily ‘meant the wage that 
obtained on 31st August, 1971. The em- 
ployer filed a Writ Petition in the High 
Court of Bombay under Article 226 of the- 
Constitution. The High Court. on a re- 
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appraisal of the material came to the con- 
clusion that the expression “present waze” 
referred to the wage that obtained on Ist 
February, 1967. The award of the Tribu- 
mal was accordingly set aside. The work- 
men have appealed, 


3. We do not think that, the High 
Court was justified in reappraising the 
material and in seeking to give its own 
interpretation of the earlier award as if 
he High Court was exercising appellate 
powers over the Industrial Tribunal. The 
interpretation of the earlier award was 
within the competence of the Industrial 
Tribunal and the High Court was nof 
ight in seeking to displace that interpre- 
ation merely because another interpreta~ 
tion was also possible. That the interpre- 
tation placed by the Tribunal on the ear- 
lier award was not an unreasonable inter~ 
pretation is obvious from the observation 
of the High Court that the figures of cal- 
culation given by the workmen came 
closer to the figures worked out by the 
Tribunal in the earlier award than the 
figures of calculation given by the em- 
ployer. 
to explain away these figures by observ- 
ing, inter alia, “True position appears to 
be that Mr. Amey’s calculation did not 
take into account the changes in ‘his cal- 
culated figures which were to flow from 
making the award effective retrospective- 
ly. Apart from other difficulties, annual 
burden was bound to be far higher if 
wages as on lst August, 1971, were to 
be treated as basic wages on ist Febru- 
ary, 1967, for fitment purposes, Calcula- 
tion of annual burden at the flat rate of 
Rs, 78,000 was wrong. This accounts for 
the irreconcilable disparity...... ae Mr. 
Aney we may mention was the Industrial 
Tribunal who gave the original award 
and the figure of Rs. 78,000/- was arrived 
at by him as the approximate annual bur- 
den as a result of the increased wage bill. 
The High Court was thus going behind 
the original award dated 30th August, 
1971, of the Industrial Tribunal (Mr. 
Aney) and, in effect questioning the cor- 
rectness of the figures mentioned by Mr. 


_. Amey in his award. That the Hig, Court 


was not entitled to do. In fact the High 
Court was conscious that they were not 
entitled to go behind Mr. Aney’s awerd 
and therefore, observed “We are not sit- 
ting in appeal over Mr. Aney’s award and 
we are not called upon to correct such 
errors. We have discussed al] this to find 
out if such calculations of burden can 
furnish light on the vexed question of in- 
terpreting. the equivocal phraseology”, It 
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is clear that the High Court was conycious 
that another interpretation than that 
placed by them on the award was possi- 
ble. In those circumstances the High 
Court ought not to have interfered with 
the present award of the Industrial Tri- 
bunal placing its own interpretation on 
the earlier award. We, therefore, allow 
the appeal with costs, set aside the judg- 
ment of the High Court and restore the 
award of the Industrial Tribunal. 
Appeal allowed. 
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Paramjit Singh and others, Ap- 
pellants v, Ram Rakha and others, Res- 
pondents,. 


Civil Appeals Nos. 2902-2903 of 1977, 


` D/- 22-3-1979. 


Punjab Police Service Rules (1959), 
Rr. 3, 6, 8, 10 —- Scope — Quota system 
mentioned: in R, 6 would operate at 
both stages of initial recruitment and 
confirmation, 


Rule 6 provides for method of recruit- 
ment from two different sources, viz., 
80% by promotion from the rank of 
Inspectors and 20% by direct recruit- 
ment. R. 8 provides that members of the 
Service shall be on probation for two 
years, Rule 10 provides for seniority of 
members to be reckoned by the date of 
confirmation in the Service. Once re- 
cruitment to any given cadre is from 
two sources obviously after recruitment 
is made from two sources they have to 
be integrated into one cadre which also 
necessitates providing for their inter se 
seniority, Where the rules provide for a 
fixed period of probation with a power 
in the Government to extend it up to a 
specific period and not- any unlimited 
period, either by express -provision or 
by necessary implication, at the end of. 
such specified period beyond which the 
Government had no power to extend the 
probation, the probationer if he conti-. 
mues beyond that period, should be 
deemed to ‘have been ‘confirmed in the 
post. Rule 8 of the Service Rules pre- 
scribes the period of probation of two 
years and the proviso confers power to 
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extend the period of probation by not 
beyond ome year meaning thereby that 
in any case the Government would not 
have the power to extend the period of 
probation beyond a period of three 
years, It will have to be held that the 
direct recruit who completed the period 
of probation of two years and in the ab- 
sence of an extension of probationary 
period, would be deemed to be confirm~ 
ed by necessary implication. Now, if 
seniority is to be determined according 
to the date of confirmation and the quota 
rule is not made relatable to confirma- 
tion in various posts falling vacant in 
the cadre it would directly impinge 
upon the seniority of members of the 
service. If the view is taken that the 
quota rule would apply both at the time 
of recruitment and at the time of con~ 
firmation, Rule 10 which provides for 
seniority according to the date of con- 
firmation would certainly be saved from 
the vice of unreasonableness, Quota rule 
is linked up with seniority rule because, 
not the date of entry in service deter- 
mines the seniority but the date of con- 
firmation determines seniority and, there« 
fore, quota rule is inextricably inter- 


twined with the seniority rule and any 
delinking would render the seniority 
rule wholly unreasonable. The quota 


rule would operate at both the stages. 
AIR 1975 SC 483, Dist. , 
f (Paras 5, 7, 9, 11, 13, 17} 
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AIR 1966 SC 1842: (1966) 3 SCR 821 9 
AIR 1962 SC 1711: (1963) 1 SCR 416 9 


Mr. Y. S. Chitale, Sr. Advocate and 
Mr. M. N. Phadke, Sr. Advocate (in C.A. 
No. 2903 of 1977) (Mr. P. C. Bhartari, Adu 
vocate with them), for Appellants; Mr. 
G. L. Sanghvi, Sr, Advocate (M/s. S. K. 
Bagga and Mrs, S. Bagga, Advocates 
with him), for Respondents Nos. 1 and 2; 
Mr. R. §. Sodhi, Advocate, for State of 
Punjab. 


DESAI, J:— These two appeals by 
special leave arise from a common 
judgment rendered by the High Court 
of Punjab & Haryana at Chandigarh in 
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ALR. 


Letters Patent Appeals Nos, 560 and 564 
of 1974 and Civil Writ No. 6781/74, The 
controversy raised in these appeals turns 
upon the construction of the Punjab 
Police Service Rules, 1959 (‘Service 
Rules’ for short), A few relevant facts 
as alleged by respondents 1 and 2 in 
Civil Appeal No, 2903/78 who moved 
Civil Writ No. 825 of 1972 in the High 
Court would highlight the problem pos« 
ed in these appeals, f 


2. Respondents 1 and 2, Gurdip Singh 
and Dalip Singh, filed a writ petition 
under Article 226 of the Constitution 
against the State of Punjab, Inspector 
General of Police, Punjab, and six others 
including the present appellants, praying 
for a direction to confirm them in Pun- 
jab Police Service. Respondents 1 and 2 
alleged that they were promotees to the 
cadre of Deputy Superintendent of Po- 
lice of February 1961 and January 1961. 
respectively having been brought on ‘G* 
List by an order dated 23rd February 
1961 of the State of Punjab and the In- 
spector General of Police, Punjab, res- 
pondents 3 and 4 herein, Appellants and 
respondents 5 to 8 were recruited to the 
same cadre by direct appointment com- 
mencing from May 1961 to May 1965. 
The grievance of respondents 1 and 2 
in the petition filed by them was that 
recruitment to Punjab Police Service is 
made from two sources, namely, 80% by 
promotion and 20% by direct appoint~ 
ment but this quota rule is not adhered 
to at the time of confirmation in the 
service and, therefore, even though they 
were members of the service since a 
period earlier to appellants and respon~ 
dents 5 to 8, they were not confirmed 
though the latter were confirmed and as 
seniority in the cadre of Deputy Super- 
intendent of Police is reckoned under 
Rule 10 according to date of confirma~ 
tion, the failure to confirm them in the 
post available to them, in breach of the 
relevant rules, has denied to them equa~ 
lity of opportunity enshrined in Arti- 
cle 16 of the Constitution to be consider- 
ed for nomination to Indian Police ser- 
vice which is done according to senior~ 
ity-cum-merit. 

3. The State of. Punjab and Inspec- 
tor General of Police, Punjab,. on the 
one hand and the direct recruits on the 
other contested the writ petition, inter 
alia, contending that the quota applies 
at the stage of initial recruitment and 
not at the time of confirmation and 
there is no allegation that the quota 
rule was violated at the time of initial 
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recruitment, It was further contended 
that mo one can claim to be confirmed 
as a matter of right and, therefore, the 
writ petition is misconceived, Direct re- 
eruits to the post of Dy. Superintendent 
of Police, appellants. and respondents 5 
to 8 further contended that the peti- 
tioners were promoted on officiating 
basis against temporary posts and as 
there were no permanent posts avail- 
able, they could not be confirmed till 
substantive vacancies in the permanent 
strength of the cadre were available and 
till confirmation their seniority having 
to be reckoned from the date of confir- 
mation, they cannot claim to be senior 
to the direct recruits on the principle of 
continuous officiation. 


4. The writ petition came up before 
a learned single Judge of the High Court 
who was of the opinion that the quota 
rule is linked with the seniority rule 
and in order to give a reasonable inter- 
pretation and in order not to make the 
seniority rule unreasonable, upon a 
proper construction it must be held 
that the quota rule would ‘operate not 
only at the time’ of initial recruitment 
but also at the time of confirmation. In 
reaching this conclusion the learned 
single Judge relied upon two decisions 
of this Court in S, G; Jaisinghani v. 
Union of India, (1967) 2- SCR 703: (AIR 
1967 SC 1427) and Mervyn Continho v. 
Collector of Customs, Bombay, (1966) 3 
SCR 600: (AIR 1967 SC 52) and some 
other decisions of other High Courts. 
The learned single Judge accordingly 
gave a direction that the writ petition- 
ers respondents 1 and 2 herein, should 
be confirmed, Two appeals being Letters 
Patent Appeal No. 560/74 by the present 
appellant l-and Letters Patent Appeal 
No. 564/74 by the State of Punjab and 
the Inspector General of Police, Punjab, 
were preferred. One Rakha.Ram filed 
Civil. Writ No. 6781/74 raising identical 
contentions and this writ petition was 
referred to the Division Bench before 
which the aforementioned two Letters 
Patent Appeals came up for hearing, The 
Court by a common judgment disposed 
of all the three matters. Both the Let- 
ters Patent Appeals were dismissed and 
Civil Writ No, 6781/74 by Ram Rakha 
was allowed, but the: direction given 
by the learned single Judge was modi- 
fied to the extent that the. State of 
Punjab and Inspector General of Police, 
Punjab, should consider the cases of 
writ petitioners 1 and 2 for confirmation 


and to fix their seniority afresh accord- 
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ing to the quota rule. The present two 
appeals -arise from this common judg- 
-ment preferred by the direct recruits, It 
may be mentioned that neither the State 
of Punjab nor the Inspector General 
of Police, Punjab, have questioned the 
decision of the High Court though at 
the hearing of these appeals Mr. F. S. 
Sodhi appeared for the State of Punjab 
and supported the contentions canvassed 
on behalf of the appellants. 


5. As the main ‘controversy turns 
upon the construction of Rules 3, 6, 8 
and 10 of the Service Rules it would 
be advantageous to get a clear picture ` 
of the relevant rules. The Service Rules 
provide for constitution, recruitment, 
qualifications for being members of the 
service, probation, pay, seniority and 
discipline of the members of the Ser- 
vice. Rule 3 provides that the Service 
shall comprise of the posts specified in 
Appendix ‘A’ to the Service Rules. 
Designation of the Post in Appendix 
‘A’ is shown to be Deputy Superinten- 
dent of Police and the strength of the 
cadre is shown as 66. The State Gov- 
ernment, under Rule 5, is the appoint- 
ing authority to the Service, Rule 
provides for method of recruitment 
from two different sources viz, 80% by 
promotion from the rank of Inspectors 
and 20% by direct recruitment. It also 
prescribes eligibility qualification for 
promotees, Sub-rule (2) of Rule 6 pro- 
vides that appointment. by pro- 
motion shall be made. by the Govern- 
ment from Inspectors brought on List 
‘G’ and the method of drawing up of 
List ‘G’. Sub-rule (3) provides that 
direct appointment to .the service shall 
be made upon the result of a competi- 
tive examination conducted by the Pun~ 
jab Public Service Commission (‘Com~ 
mission’ for short) and further confers 
power on the Government in consulta- 
tion with the Commission to frame 


. necessary rules relating to examination. 
‘Rule 7 prescribes qualifications of phy- 


Sical fitness. Rule 8 provides that mem- 
bers of the Service shall be on proba- 
tion for two years which shall include 
the period of training at the Police 
Training School, Phillaur, and in the 
districts and in the case of members 
recruited by promotion the Government 
may by a special order in each case 
permit periods of officiating appoint- 
ment to the Service to count towards 
the period of probation. There is a 
proviso to the rule which enables the 
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Government to extend the period of pro- 
bation by not more than one year. 
Rule 9 provides for pay of members of 
the Service, Rule 10 provides for senio- 
rity of members to be reckoned by the 
date of confirmation in the Service. 


_ 6 Mr. Chitaley followed by Mr. 
Phadke, urged that the vires, validity 
or reasonableness of Rule 10 having not 
been challenged, it was not open to the 
High Court to put upon Rules 6, 8 and 
10 a construction on the supposed un- 
reasonableness of Rule 10_if it is inter- 
preted by giving the language therein 
used its ordinary grammatical mean- 
ing, The High Court applied the quota 
rule even at the stage of confirmation 
to avoid the voice of unreasonableness 
which, in the opinion of the High Court, 
would be implicit in Rule 10 if any 
other view were taken. 


7. The rules provide for constitution 
of Service and the Service shall com- 
prise of the posts specified in Appen- 
dix ‘A’ to the Rules, At the relevant 
time the sanctioned strength of the Ser- 
vice was 66 posts. There is a proviso 
to Rule 3 which enables the Govern- 
ment to make additions to or reductions 
in the number of such posts whether 
permanently or temporarily. Rule 6 
which provides for method of recruit- 
ment in terms says that recruitment to 
the Service shall be made: (i) 80% by 
promotion from the rank of Inspectors; 
(üi) 20% by direct appointment. Thus 
there is recruitment to the Service from 
two independent sources, viz., promotion 
and direct recruitment. Once. recruit- 
ment to any given cadre is from two 
sources obviously after recruitment is 
made from two sources they have to be 
integrated into one cadre which also 
necessitates providing for their inter se 
seniority. Rule 10 provides that the 
seniority of the members of the Ser- 
vice shall be determined by the date of 
confirmation in the Service. There is a 
proviso to Rule 10 which is not mate- 
rial for the present discussion. 


8. On behalf of the promotees it was 
contended that if seniority is to be 
reckoned from the date of confirmation 
in the Service, confirmation must be 
made available to recruits from both 
the sources, viz., promotees and direct 
recruits. It was further contended that 
if on satisfactory completion of proba- 
tion a direct recruit is confirmed or is 
deemed to be confirmed and a promotee 
who can be continued in an officiating 


‘period either the 
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capacity for any length of time with- 
out considering his case for confirma- 
tion, promotees would be put at a seri- 
ous disadvantage because for further 
promotion or what is styled as nomi- 
nation to Indian Police Service, senio- 
rity-cum-merit being the criterion and 
the basic cadre being the cadre of De- 
puty Superintendent of Police from 
which nomination is to be made, their 
ease would not come up for considera- 
tion .as -they are not confirmed, They 
pointed out that in 1971 their names 
were recommended by Departmental 
Committee set up for the purpose but 
the State Government turned down 
their names on the only ground that 
they were not confirmed, It is clear from 
Rule 8 that both promotees and direct 
recruits would be on probation for twe 
years and in case of promotees the Gov- 
ernment may by special order in each 
case permit periods of officiating ap- 
pointments to the Service to count to~ 
wards the period of probation. Clausé 
(b) of Rule 8 provides that the services 
of a member recruited by direct. ap- 
pointment may be dispensed with by 
the Government on his failing to pass 
the final examination at the end of 
his period of training or on his being 
reported om, during or at the end of 
his period of probation, as unfit for ap~ 


pointment. There is a proviso at the 
end of sub-rule (b} which reads as 
under : 


“Provided that. the Government may, 
if it deems fit, extend the period of 
probation by mot more than one year.” 
There is some controversy between the 
parties whether the proviso is to ope- 
rate as proviso to Rules 8 (a) and 8 (b} 
both or only to Rule 8 (b). 

9. It was contended on behalf of the 
direct recruits that once a specific period 
of probation is fixed and a fetter is put 


-on the power of the Government to 


extend probation only by a specific 
period, at the end of such extended 
service of the direct 


recruit is: to be dispensed with 


on the ground that he was unfit 
for appointment or if he is con- 
tinued. thereafter he must be deem- 


ed to have been confirmed and the 
date next after the day of expiry of 
his ordinary or extended period of pro- 
bation would be the date of his confir- 
mation. This Court has consistently held 
that when a first appointment or pro- 
motion is made on probation for a speci- 
fic period and the employee is allowed 
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- to continue in the post after the expiry 
of the period without any specific order 
of confirmation he should be deemed to 
continue in his post as a probationer 
only in the absence of any communica- ` 
tion to the contrary in the original 
order of appointment or promotion or 
the Service Rules. In such a case an 
express order of confirmation is neces- 
sary to give the employee a substantive 
right to the post and from the mere 
fact that he is allowed to continue in 
the post after the expiry of the spevific 
period of probation it is not possible to 
hold that he should be deemed to have 
been confirmed. This view was taken in 
Sukhbans Singh v. State of Punjab 
(1963) 1 SCR 416: (AIR 1962 SC 1711} 
G. S. Ramaswamy v. Inspector General 
of Police, Mysore State, Bangalore, 
(1964) 6 SCR 279: (AIR 1966 SC 175); 
and State of U. P. v. Akbar Ali 
(1966) 3 SCR 821: (AIR 1966 SC 1842), 
This view was founded upon the rele- 
vant rules which permitted extension 
of the probationary period for an in- 
definite time. In fact there was no 
negative rule in these cases prohibiting 
the Government from extending the 
probationary period beyond a certain 
maximum period. However, where the 
rules provide for a fixed period of pro- 
bation with a power in the Government 
to extend it up to a specific period- and 
not any unlimited period, either by ex~ 
press provision or by necessary impli- 
cation, at the end’ of such specified 
period beyond which the Government 
had no power to extend the probation, 
the probationer if he continues beyond 
that period, should be deemed to have 
been confirmed in the post. This Court 
in State of Punjab v. Dharam Singh 
(1968) 3 SCR 1:(AIR 1968 SC 1210) 
after taking into 
6 (3) of the Punjab Educational Ser- 
vice (Provincialised Cadre) Class II 
Rules, 1961, which provided for either 
dispensing with the service of the per- 
son appointed to the post on probation 
if his work was found to be unsatis- 
factory or to extend the period of pro- 
bation for such period as may 

deemed fit or revert him to his former 
post if he was promoted from some 
lower post, provided that the total 
period of probation including the exten- 
sions if any, shall not exceed three 
years, held that the Service Rules fixed 
a certain period of time beyond which 
the probationary period cannot be ex- — 
‘tended and if an employee appointed or 


_ this situation 


consideration Rule . 
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promoted to a post is allowed to con- 
tinue in that post after completion of 
the maximum period of probation with- 
out an express order of confirmation he 
cannot be’ deemed to continue in that 
post as a probationer by implication. 
In such a case the Court held it is per- 
missible to draw an inference that the 
employee allowed to continue in the 
post on completion of the maximum 
period of probation has been confirmed 
in the post by implication. Rule 8 of 
the Service Rules prescribes the period 
of probation of two years and the pro- 
viso confers power to extend the 
period of probation by not beyond one 
year meaning thereby that in any case 
the Government would not have the 
power to extend the period of proba- 
tion beyond a period of three years. In 
the ratio in Dharam 
Singh’s case would mutatis mutandis 
apply and it will have to be held that 
the direct recruit who completed the 


period of probation of two years 
and in the absence of -.an ex- 
tension of probationary period, 


would be deemed to be confirmed by 
necessary implication. Respondents 5 to 
8 direct recruits have accordingly been 
confirmed on expiry to the period of 
probation of two years, Now if senio- 
rity is to be reckoned from the date of 
confirmation and if promotees are not 
confirmed for years together in some 
cases, to wit, respondents 1 and 2 who 
were promotees of February and Janu- 
ary 1961 respectively, were not confirm-| 
ed till they filed the writ petition in 
1972 while direct recruits who came 
‘much later got confirmed and ipso facto 
became senior to the promotees, if 


. quota rule is only applied, as is con- 


tended on behalf of the appellants and 
the State of Punjab, at the time of 
initial recruitment, this - undesirable 
result is wholly unavoidable. 


10. Mr. G. L. Sanghvi learned coun- 
sel for the interveners and the promo- 
tees contended that the framers of the 
rule could not have intended to accord - 


such a discriminatory treatment to the 


promotees in whose favour the quota. is 
as big as 80% of the total strength. 


11, Where recruitment to a cadre is 
from two sources and the Service Rules 
prescribe quota for recruitment for both 


sources a question would always arise 
whether the quota rule would apply at 
the initial stage of recruitment or also 
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at the stage. of confirmation. Ordinarily, 
if quota is prescribed for recruitment 
to a cadre, the quota rule will have to 
be observed at the recruitment stage. 
The quota would then be correlated to 
vacancies to be filled in by recruitment 
but after recruitment is made from two 
different sources they will have to he 
integrated into a common cadre and 
while so doing, the question of their 
inter se seniority would surface, Senio- 
rity is ordinarily determined from 
the date of entry into cadre on the 
principle of continuous officiation, Con~ 
firmation in a post would ordinarily de- 
pend upon such circumstances as satis- 
factory completion of probationary 
period, efficiency in the discharge of 
duty, capacity to discharge functions 
of the posts, availability of permanent 
vacancy, ete, Now, if seniority is to be 
determined according to the date of 
confirmation and the quota rule is not 
made relatable to confirmation in vari- 
ous posts falling vacant in the cadre it 
would directly impinge upon the senio- 
rity of members of the service, In a 
slightly different form this question 
came before this Court in S. B. Patwar- 
dhan v. State of Maharashtra (1977) 3 
SCR 775 at p. 797: (AIR 1977 SC 2051 
at p. 2065) in which vires of 
Rule 8 (iii) of 1960 Rules were ques- 
-tioned, Rule 8 (ili) of the 1960 Rules 
provided that probationers recruited 
directly to the Bombay Service of Engi- 
neers Class IJ Cadre in any year shall, 
in a bunch, be placed senior to pro- 
motees confirmed during that year. 
Striking down this rule as violative of 
Article 16 this Court held that the rule 
leaves the valuable right of seniority 
to depend upon the mere accident of 
confirmation. 


12. The recruitment to Punjab Police 
Service is from two sources. Recruits 
from both the sources have to be on 
probation. Adopting the construction as 
canvassed for and on behalf of direct 
recruits that the proviso to Rule 8 (b) 
permitting a maximum period of pro- 
bation of three years at the end of 
which the direct recruit would auto- 
matically be confirmed unless his ser- 
vices are dispensed with simultaneously 
enjoying seniority from the date of 
such automatic confirmation without 
applying quota rule at the time 
of confirmation, would put the promo~ 
tee to an unintended disadvantage who 


may be continued in an officiating capa~ 
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city without confirming him and con- 


‘sequently denying or relegating him 


down in seniority for years as has hap- 
pened in the case of respondents 1 and 
2 Appellants who were recruited to 
the Service after’ respondents 1 and 2, 
came to be confirmed at the end of 
two years’ period of probation while re- 
spondents 1 and 2 were not confirmed 
after more than 11 years of officiating 
Service and there is not the slightest 
suggestion that the services of respon- 
dents 1 and 2 were not satisfactory and 
that the confirmation was denied on any 
such ground thereby directly affecting 
their place in the seniority list. Such 
an approach would be wholly unreason< 
able, 


13. Now, if the other view is taken 
that the quota rule would apply both 
at the time of recruitment and at the 
time of confirmation, Rule 10 which 
provides for seniority according to the 
date of confirmation would certainly be 
saved from the vice of unreasonable- 
ness, Is such a construction possible? 
One need mot stretch the language to 
bring about the desired result but in 
this case upon a harmonious reading of 
Rules 3, 6, 8 and 10, the conclusion is 
inescapable that quota rule is operative 
both at the time of initial recruitment 
and at the time of confirmation. If the 
rule of seniority were one otherwise 
than according to date of confirmation 
it would not have become necessary to 
apply the quota rule at the stage of 
confirmation but in this case the quota 
rule is linked up with the seniority 
rule and unless the quota rule is strict- 
ly observed in practice it will be diffi- 
cult to hold that the seniority rule is 
not unreasonable and does not offend 
Art. 16 (see S. G, Jaisinghani’s case 
at pp. 717 and 718: (AIR 1967 SC 1427 
at p. 1434). Quota rule is linked Up) 
with seniority rule because, not the 
date of entry in service determines the 
seniority but the date of confirmation 
determines seniority and, therefore, 
quota rule is inextricably intertwined 
with the seniority rule and any delink- 
ing would render. the seniority rule 
wholly unreasonable. Any other view 
would lead to the most undesirable. 
result wholly unintended by the framers 
of the rule. It must be remembered 
that after recruitment, members of the 
service, though drawn from two differ- 
ent sources—direct recruits and promo- 
tees — constitute a single integrated 
cadre, ‘They discharge identical func< 
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tions, bear similar responsibilities recruit get 
and acquire an equal amount of ex- 
perience in the respective assign- 


ments. In this background in S. B. 
Patwardhan’s case, (AIR 1977 SC 2051) 
this Court held that if the promotees 
are treated with an evil eye and an un- 
equal hand in the matter of seniority as 
was done under R. 8 (iii), the rule would 
suffer from the vice of unreasonable- 
ness and would offend Article 16 and 
it was actually struck down. An ex- 
actly identical situation would follow 
here if quota ‘rule is applied at the 
stage of imitial recruitment and wholly 
ignored at the time of confirmation be- 
cause in that event while direct recruits 
will get confirmation automatically, the 


promotees would hang out for years as- 


has happened in the case of respon- 


dents 1 and 2, and if they are not - con~. 


firmed they would never get seniority 
and their chances of being considered 
for promotion to the higher post would 
be wholly jeopardised, To avoid this 
utterly unconscionable outcome the con- 


. struction we have put on Rule 8 would 


be in consonance with justice and rea- 
son. 


14. It may be pointed out that where 
recruitment is from two sources and 
the seniority in the cadre is determined 
according to the date of confirmation to 
accord utmost fair treatment a rotational 
system has to be followed while giving 
confirmation, The quota rule would ap- 
ply to vacancies and recruitment has 


to be made keeping in view the vacan=- 


cies available.to the two sources accord- 
ing to the quota. If the quota rule is 
strictly adhered to there will be no 
difficulty in giving confirmation keeping 
in view the quota rule even at the time 
of confirmation. A roster is introduced 
while giving confirmation ascertaining 
every time which post has fallen vacant 
and the recruit from that source has to 
be confirmed in the post available to 
the source. This system would break 
down the moment recruitment from 
either source in excess of the quota is 
made. In fact a strict adherence to the 
quota rule at the time of recruitment 
would introduce no difficulty in apply- 
ing the rule at the time of confirmation 
because vacancies would be available for 
confirmation to persons belonging to 
different sources of recruitment. The 
difficulty arises when recruitment in 
excess of the quota is made and it is 
further accentuated when recruits from 
one source, to wit, in this case direct 
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automatic confirmation on 
completion of the probationary period 
while the promotees hang out for years 
together . before being confirmed, In 
Mervyn Continho’s case (AIR 1967 SC 
52) this. Court in terms said that rota- 
tional system of fixing seniority mean- 
Ing thereby confirmation followeé by 
seniority does not offend equality of 
opportunity in Government service and 
recruitment not following the fixed 
quota rule need not be a ground for 
doing away with rotational system. 


15. It was, however, contended that 
in A. K, Subraman v. Union of India 
(1975) 2 SCR 979: (AIR 1975 SC 483) 
this Court in terms has held that when 
recruitment is from two sources and 
the quota rule is enforced, the same 
will have to be. enforced at the time of 
initial recruitment in officiating zapa- 
city and not at the time of confrma- 
tion. It was, therefore, said that it 
would be contrary to settled law to 
hold that quota rule will also operate 
at the time of confirmation. Now, the 
observation of the Court is in the con- 
text of Central Engineering Service 
(Class I} Recruitment Rules, 1954, which 
came up for interpretation before the 
Court in that case. The recruitment 
was from three different. sources, viz., 
by competitive examination, by promo- 
tion and by transfer, Rule 4 provided 
that 75% of the vacancies in the grade 
of Executive Engineer Class I shell be 
filled by promotion of Assistant Execu- 
tive Engineers Class I, the rest of the 
vacancies being filled by promotion and/ 
or by transfer in accordance with Parts 
IV and V of the Rules respectively. 
The general seniority rule which was 
held applicable in that case was that. 
seniority should be determined on the 
basis of length of service in that grade 
or a service in an equivalent grads ir- 
respective of whether the latter was 
under Central or ‘Provincial Govern-" 
ment in India or Pakistan, It is im the 
context of these rules-the question whe- 
ther the quota rule should be applied’ 
at the stage of initial recruitment or 
confirmation came up for considerction. 
Unlike the rule in the present case 
seniority was not dependent on ecnfir- 
mation’ but seniority was dependent up- 
on continuous officiation in the cadre. 
In this beakground this Court held that 
the quota has to be enforced at the time 
of initial recruitment in officiating capa- 
city and not at the time of confirmetion. 
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The situation in the case under discus- 
sion is materially different. Therefore, 
it cannot be said that ignoring the rule 
.a proposition of universal application has 
been laid down that whenever there is 
a quota prescribed for recruitment to 
a cadre it can only apply at the time of 


initial recruitment and not at the time’ 


of confirmation. Everything will depend 
upon the whole body of rules and 
harmonious construction has to be put 
upon the rules so as to avoid the pos- 
sibility of a rule becoming unreason- 
- able. This Court while saying in Subra- 
man’s case that quota rule has to be 
adhered to and enforced at the time of 
initial recruitment reaffirmed the ob- 
servation in Mervyn Continho’s case 
(AIR 1967 SC 52) that there is no in- 
herent invalidity in introduction of 
quota system and to work it out by 
rule of rotation. When it is said that 
the confirmation shall follow the quota 
rule it is in terms being stated that the 
rotational ‘system should be followed at 
the time of confirmation so as to make 


.. quota rule effective and seniority rule 


reasonable because all the three are 
interlinked, Undoubtedly, the decision 
in Subraman’s case was in terms affirm- 
ed in Patwardhan’s case (AIR 1977 SC 
2051) but the scheme of rules in 
Patwardhan’s . case was more ‘or- less 
similar to the one that was examined 
by this Court in Subraman’s case. - 


16. Mr. Sanghvi also urged that the 
language of Rule 8 (a) would. unmistak- 
ably show that members of Service re- 
cruited from either source would be on 
probation for a period of two years and 
this would imply that promotees would 
also be on probation. for a period of 
two years, Approaching the matter from 
this angle he further urged that proviso 
to Rule 8 (b) which permits extension 
of probation only by one year without 
expressly referring to direct recruits 
would govern both promotees and direct 
recruits and in that view of the matter 
promotees would also be deemed to - be 
‘confirmed on the expiry of period of 
probation. This contention overlooks the 
latter part of Rule 8 (a) which provides 
that in case of promotees the Govern- 
ment may by special order in each case 
permit periods of officiating appoint- 
ments to the Service to count towards 
the period of probation. It appears that 
both promotees and direct recruits to 
Service would be on probation. But the 
latter part of Rule 8 (a) _comprehends 
Inspectors -being ii on ‘officiating 
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basis. Unless there is a temporary- addi~ 
tion to the strength of the cadre ‘such 
officiating appointment by promotion 
would not make the promotee a member 
of the service in view of Rule 3. In order 
to avoid any injustice to such promotees 
the Government may make an order to 
treat officiating service to count towards 
probation. In the absence of such order 
the officiating service would not count 
towards probation and such appointment 
would not make the promotee a member 
of the service, In that event his case 
would not be covered by the proviso to 


Rule 8 (a). Therefore, the contention 
cannot be accepted. 

17. The High Court was, therefore, 
right in concluding that the quota 


rule would operate at both the stages. 
Accordingly both these appeals fail and 
are dismissed but in the circumstances 


of the case with no order as to costs. 


Appeals dismissed, 





AIR 1979 SUPREME COURT 1080 
(From: Madhya Pradesh)* 
N. L. UNTWALIA AND S. MURTAZA 
FAZAL ALI, JJ. 

Brijbasi Lal Shrivastava, Appellant Vs 
State of Madhya Pradesh, Respondent. 

Criminal Appeal No. .250 of 1972, DI- 
16-1- 1979. 


{A) Evidence Act a of 1872), S. 24 — 
Confession — Whether voluntary —— De- 
termination. Cr. A. No. 874 of 1969, 
D/- 23-9-1972 (Madh Pra), Reversed, 

Where a confession is made by a de- 
linquent officer to his superior officer 
after administration of oath to him by 
the superior officer though not so em- 
powered and the delinquent pleads in 
his examination under S. 342 Cr. P. C. 
that it was not voluntary but was taken 
under duress, such a confession is clear- 
ly inadmissible under S. 24 of the Evi- 
dence Act. Cr. A. No. 874 of 1969, D/- 
23-9-1972 (Madh Pra), Reversed. | 

(Para 10) 

Anno: AIR Manual (3rd Edn.), Evi- 

dence Act, S. 24 N. 4 


(B) Evidence Act (1 of 1872), S. 43 — 
Confession as to misappropriation — 
items of misappropriation found un- 


*(Criminal Appeal No. 874 of 1969, Dj- 
23-9-1972 (Madh Pra).) 
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reliable in earlier trial — Conviction 
relating to third item — Judgment in 
previous case — Admissible, Cr. A. 
No, 874 of 1969, D/- 23-9-1972 (Madh 
Pra), Reversed. 

In a document containing confession 
which was found not voluntary, accused 
had admitted misappropriation of sums 
of money with respect to three items, In 
an earlier criminal case, two items re~ 
lating to misappropriation were dis- 
believed and accused was acquitted, 


Held: The judgment in that case would 
be admissible in subsequent case relat- 
ing to misappropriation with respect to 
the third item, to show what was the 
issue in question in that case and the 
decision thereof. 

Held, in the circumstances, that the 
document was of little evidentiary value 
and could not form the sole basis for 
convicting the accused. Cr. A. No, 874 
of 1969; D/. 23-9-1972 (Madh Pra), Re- 
versed. (Para 10) 

Anno: AIR Manual (3rd Edn.), Evi~ 
dence Act, S. 43 N. 10. 


(C) Penal Code (45 of 1860), Ss. 409, 
467 and 477A — Prevention of Corrup- 
tiom Act (20 of 1947), S. 5 (2) — Amount 
drawn in the name of Chowkidar — 
Chowkidar giving receipt of the amount 
|- Chowkidar nowhere stating in his 
evidence that he had not received the 
amount or that the receipt was forcibly 
taken by accused without paying him 
money — Held accused could not be. 
convicted: for misappropriation, Cr. A. 
No. 874 of 1969, D/- 23-9-1972 (Madh 
Pra), Reversed. (Para 13) 


’ (D) Penal Code (45 of 1860), Ss. 409, 
467 and 477-A — Prevention of Corrup- 
tion Act (2 of 1947), S, 5 (2) — Amount 
drawn in the name of Chowkidar — 
Name of Chowkidar not in attendance 
register — Name of two other servants 
mot on register though working in 
school — Absence of name in the attend- 
ance register not conclusive proof that 
he was not an employee of the school 
and does not lead to inference that 
amount drawn was misappropriated. 
Cr. A. No, 874 of 1969, D/- 23-9-1972- 
(Madh Pra), Reversed. (Para 12) 


Mr, G. L. Sanghi, Sr. Advocate (l/s. 
Bishambar Lal, Advocate with him), for 
Appellant; Mr. J. M. Khanna, Miss Ram 
Rakhiani and Mr. S. K. Gambhir, Advo- 
cates, for Respondent, f 


FAZAL ALI, J.— In this appeal by 
special leave the appellant has been 
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convicted by the Special Judge, Tikam- 
garh under Sections 409, 467 and 477-A 
Indian Penal Code and Section 5 (2) of 
the Prevention of Corruption Act and 
sentenced under each count to rigorous 
imprisonment for one year and a fine 
of Rs. 50 under each count and in de- 
fault one month’s rigorous imprisonment 
under each head, All the sentences were 
directed to run concurrently. 


2. It seems to us that this is rather 
an unfortunate case where a school tea- 
cher hag been made the victim: of unfor- 
tunate circumstances of which an undue 
advantage has been taken by colleagues 
and others who were by no means 
friendly to him and who got an oppor- 
tunity to bolster up a case against the 
appellant, 


3. The appellant was a Principal of 
a Higher Secondary School, Kakarhati 
and joined his assignment on 21st Nov- 
ember, 1963. He had preceded two other 
persons who were the Principals of the 
same school. The main charge against 
him was that on 6-3-1964 he had drawn 
a sum of Rs. 993.30 on the contingent 
bill for various items. One of the items 
was the salary of a Chowkidar Pancham 
Dhimar for 10 months at the rate of 
Rs. 50 p, m, the total amount being 
Rs, 500. The prosecution alleged that 
Pancham was never employed in the 
school and the appellant had merely 
drawn this amount on a fictitious plea in 
order to misappropriate it. On or about 
the same time, on the basis of the same 
bill it was alleged that two items one of 
Rs, 20 and the other of Rs. 43 said to 
have been paid to a Kumaharin and 
Ramphal respectively had been drawn 
which also had been misappropriated by 
him and false entries in the contingent 
bill made in that regard. These two 
items however formed the subject-mat- 
ter of Special Criminal Case No. 2 of 
1966, It was tried by the same Special 
Judge who however rejected the prose- 
cution case and acquitted the appellant 
of the charge relating to these items. 

4. So far as the item relating to 
Rs, 500 was concerned, the Special Judge 
accepted the prosecution case and con- 
.victed the appellant as indicated above. 
On appeal the High Court confirmed the 
conviction as also. the sentence and 
hence this appeal by special leave. 


5. A detailed narrative of the facts 
leading to the charges against the ap- 
pellant has been set out in the judgments 
of the High Court and that of the Spe- 
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cial Judge and it is not necessary for 
us to repeat further details, 

6. The case appears to have been 
‘started against the appellant on the 
basis of a complaint made by P.W, 8 
Yagya Narain, a clerk who had actually 
drawn the amount on the orders of the 
appellant and who was later on dismis« 
sed from service by the appellant for 
some irregularities, The central evidence 
against the appellant consists of Ex. P-12 
which is a sort of a confession made by 
the appellant to P.W. 10, Shri B. D. 
Naik, Assistant Divisional Superinten- 
dent, Education on 19-9-1964. P.W. 10 
further took the abundant caution of 
taking a written statement signed by 
him from the appellant on the same 
date which is Ex, D-7 in the case, In 
this statement the appellant seems to 
have admitted to have falsely drawn 
Rs. 500 towards the salary of Pancham 
‘Chowkidar and subsequently is said to 
have redeposited this amount in the 
treasury. The High Court and the Spe- 
cial Judge have relied heavily on this 
document which really forms the sheet 
anchor of the prosecution case. Apart 
from Ex, P-12 the other circumstances 
relied upon by the prosecution are: 

1, The fact that Pancham Chowkidar 
was never mentioned as an employee in 
the attendance register; 

2, That oral evidence of some witnes< 
ses has been adduced to show that Pan- 


cham Chowkidar never worked in the 


school at al. 

3. The evidence of P.W. 8 Yagya 
Narain that the- amount of Rs, 500 was 
falsely drawn because no payment was 
made to Pancham Chowkidar. Pancham 
Chowkidar was also examined as P.W, 9 
and he stated that he had not worked 
in the school but used to sleep in the 
house of the appellant, 


7. We would first take up the effect 
of Ex. P-12 on the guilt of the appel- 
lant. We may mention here that Ex, P-12 
contains an admission not only of. the 
misappropriation of Rs. 500 but also of 
the two items of Rs. 20 and Rs. 43 which 
was the subject-matter of withdrawal by 
the same contingent bill and which 
formed the basis of Special Criminal 
Case No, 2 of 1966 tried by the same 
Special Judge. Regarding these two 
items the Special Judge has disbelieved 
the prosecution case and acquitted the 
appellant, 


8. To begin with, therefore, Ex. P-12 
has been found to be unreliable with 
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respect to two out of the three items. 
This fact appears to have been com= 
pletely overlooked by the Special Judga 
as also by the High Court, Counsel for 
the appellant before the High Court 
seems to have raised a question of issue 
estoppel which was rightly negatived by 
the High Court, because the issues in 
the two cases were different though tha 
evidence was more or less similar. Mr. 
Sanghi, counsel for the appellant fairly 
conceded that he was not in a position 
to press the plea of issue estoppel as 
regards Ex. P-12. It is not disputed that 
this was a confession made by the ap- 
pellant to Mr. Naik who was his Supe~ 
rior Officer and was, therefore, a person 
in authority, Both the trial court and 
the High Court have accepted this posix 
tion, 


§. Secondly, the appellant in bis 
statement under Section 342, Cr. P, C. 
while answering the question put to 
him regarding this document stated as 
follows:— 


“It is false that I wrote Exhibit P-12 
of my own accord. The truth is that is 
when Shri B. D. Naik and his party cama 
to Kakarhati and after: getting my al~ 
ready written reply signed they forced 
me to write Exhibit P-12 and I wrote 
Exhibit P~12 accordingly. It bears my 
signature at A to A, B to B. It contains 
the writing C to C in the hand of B. D. 
Naik and his signature is D to D.” 


16. The evidence of P.W. 10 the offi« 
cer who had: taken the statement of the 
appellant shows that he had administer- 
ed an oath to the appellant before tak« 
ing his statement although he was not 
empowered to administer any oath. This 
circumstance by itself would amount to 
a concealed threat, because if the states 
ment was found to be false the appel- 
Tant may have entertained. a genuine 
belief that he might be prosecuted, Se- 
condly, it appears from the judgment of 
Special Criminal Case No. 2 of 1966 
that the charge with respect to twa 
items mentioned in this very document, 
viz., the item relating to misappropria~ 
tion of Rs, 43 and Rs. 20 had been dis< 
believed and the prosecution case re~ 
garding the same rejected. Thus, the 
veracity of the document Ex. P-12 was 
shaken to a very great extent, There can 
be no doubt that the judgment of the 
Special Judge in Spl. Criminal Case No. 2 
of 1966 would be admissible to show 
what was the issue in question in that 
case and the decision thereof, As the ap- 
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pellant had been acquitted of the charge 
relating to these.two items, we are not 
in a position to attach much importance 
to the document Ex, P-12 against the 
appellant with respect to the item of 
Rs. 500, particularly when the appellant 
had definitely pleaded that the state- 
ment was not his voluntary statement 
but was taken by P.W. 10 under duress. 
Such a statement was, therefore, clearly 
inadmissible under Section 24 of the 
Evidence Act. But that apart, even if 
the statement is admissible having re- 
gard to the circumstances mentioned 
above, its probative value is precious 
little. Thus, the documents Exs, P-12 and 
D-7 have to be excluded from considera- 
tion for the reasons given above, 


11. Another circumstance 
throws serious doubt on-the prosecution 
case is that- the entire proceedings 
appear to have been. started on 
the basis of a - complaint filed 
by the clerk P.W, 8 Yagya Narain. 
Yagya Narain was a person who had 
actually drawn the money from the 
Treasury on the basis of the bill prepar- 
ed by the appellant and as he knew full 
well that no person of the name of 
Pancham Chowkidar had ever worked in 
the school, he could have at once protest- 
ed to the appellant as to why this money 
was being withdrawn by him or should 
have refused to draw the bill as it did 
not represent the correct state of. affairs. 
Yagya Narain does not appear to have 
done anything of the sort and kept quiet. 
The evidence shows that the cash book 
was missing and this was one of the 
reasons why the appellant had terminat- 
ed the services of Yagya Narain, In 
these circumstances, Yagya Narain had 
his own axe to grind against the appel- 
lant and filed the complaint before the 
Vigilance Department only- after he was 
dismissed from service. The amount 
was drawn on 6-3-1964 and the complaint 
was sent on or?about the 18th August, 
1964. Thus, Yagya Narain kept quiet 
for full five months and this shows that 
he was in the nature of an accomplice 
and turned hostile against the appellant 
only when he was dismissed from service, 
We are, therefore, unable to place any 
reliance on the evidence of Yagya 
Narain, P.W. 8 


12. The Courts below also relied on 
- the circumstance that Pancham Chowki- 
dar was not employed in the school. 
For this purpose reliance was placed on 
the fact that the name of Pancham 
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Chowkidar did not find place in the at- 
tendance register of the school. This 
is undoubtedly so but then this circum= 
stance does not take us any where be~- 
cause the admitted position is that 
Ramphal, the gardener and Rambai un- 
doubtedly worked in the school and yet 
their names also are not found in the 
attendance register but the amount with- 
drawn by the appellant in respect of the 
expenses incurred for them has not been 
doubted, In these cricumstances, there- 
fore, the mere absence of any mention 
of the name of Pancham Chowkidar in 
the attendance register would not con- 
clusively prove that he was mot an 
employee of the school, 


13. Another important circumstance 
which appears to have been overlooked 
by the Courts below is that the prosecu~ 
tion itself relies on Ex, P. 26 which is a 
receipt alleged to have been given by 
Pancham and P. W, 9 Pancham has ad- 
mitted his signature on his receipt. It 
was however alleged by the prosecution 
that this receipt was taken by the appel- 
lant without paying any amount to 
Pancham Chowkidar, This part of the 
prosecution case cannot be believed be- 
cause the best person to deny the fact 
whether or not he had received the 
money under the receipt Ex. P-26 was 
Pancham himself who had deposed as 
P.W. 9, Nowhere in his evidence he 
has said a word that he did not receive 
the money from the appellant or that 
the receipt was forcibly taken by the 
appellant without paying him any money. 
It is true that in his -cross-examination 
he has denied the suggestion that when 
Yagya Narain Patel P.W.8 produced him 
before the accused he said that he had 
received the amount of Rs. 500. This is 
however quite a different matter. The 
witness does not categorically say any- 
where in his evidence that he had not 
received Rs. 500 at any time and had 
signed the receipt without getting the 
money, Furthermore, this witness admits 
that he used to work at the house of the 
appellant at Panna. According to the 
prosecution, the appellant had drawn 
pay of Pancham Chowkidar only for.10 
months at the rate of Rs, 50 per month. 
The possibility that the appellant may 
have committed a breach of the rules by 
taking work from him at his house in- - 
stead of sending him to the school can- 
not be excluded. Even if he violated the 
rules the charge against him is not that 


he had violated the rules with a view 
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to cause wrongful loss to the Govern- 
ment. In view of this clear statement of 
Pancham Chowkidar we are unable to 
place any reliance on the general state- 
ment of some witnesses who deposed 
that they did not find Pancham working 
in the school. 


14. P.W. 6 Puranlal who was a tea- 
cher of the school has no doubt said 
that mo person of the name of Dhimar 
was working in those days. Moreover, 
he further admits that in Ex. P-4 which 
is the attendance register, the attend~ 
ance of only those persons is entered 
who remain present in the school during 
working time. Obviously, Pancham was 
working as chowkidar during night time 
and, therefore, his name may nof have 
been mentioned in the attendance regis~ 
ter. ` = 

15. Lastly, P.W, 4 Puranlal used to 
work during day time in. the school and 
he does not say that he ever visited the 
School during night. In these circum- 
stances, as Pancham’s duty started at 
night it cannot be said that this witness 
or for that matter any other witness 
was competent to depose that Pancham 
chowkidar was not working in the school 
during night. : 


16. In these circumstances, therefore, 
we are unable to accept the prosecution 
case that the appellant had drawn Ru- 
pees 500 and misappropriated the same 
and made false entries in the accounts. 
The detailed contingent bill does men- 
tion the name of Panmcham  chowkidar 
as an employee of the school and a sum 
of Rs. 500 was due towards his salary 
which was drawn by the appellant in 
this bill. For these reasons, therefore, 
we are of the opinion that the charga 
against the appellant has not been sub- 
stantiated, We, therefore, allow this ap- 
peal, set aside the convictions and sen~ 
` tences passed on the appellant and acquit 
him of the charges framed against him 
The appellant who is on bail will now 
be discharged from his bail bonds. 


Appeal allowed. 


Manohar v. Marotrao 


AIR. 


AIR 1979 SUPREME COURT 1084 
(From: Bombay)** -~ 
V. R. KRISHNA IYER, V. D. 
TULZAPURKAR AND 
R. S. PATHAK, JJ.* 
Manohar Nathusao Samarth, Appel- 
lant v. Marotrao and others, Respon- 


dents, 
AND 
rae Vice-Versa 
Civil Appeal Nos. 2406 of 1977 and 


356 of 1978, D/- 4-5-1979, 

(A) City of Nagpur Corporation Act 
(2 of 1950), S, 15 (g) — Life Insurance 
Corporation of India (Staff) Regulation 
(1960), Regns, 25 (4), 38 — Municipal 
Corporation Election — Eligibility and 
disqualifications — L. I. C. Employee 


-contesting election successfully —- Per- 


mission of L. I. C, Chairman not ob- 
tained — No disqualification — Regn. 
25 is disciplinary and is not election 
law as contemplated by S. 15 (g) — 
SCA No, 1 of 1977, D/- 1-9-1977 (Bom); 
Reversed; AIR 1958 Mad 343, Overruled. 

Per Majority (V. D. Tulzapurkar, J., 
dissenting), 


Where an employee of Life Insurance 
Corporation of India successfully con- 
tests the election for Municipal Corpo- 
ration without seeking or obtaining 
permission to contest the election from 
the Chairman of Life Insurance Cor- 
poration, the election is not rendered 
void and illegal, Regulation 25 (4) of 
the Life Insurance Corporation of India 
(Staff) Regulations (1960) read with 
S. 15 (g) of the City of Nagpur Corpo- 
ration Act (1948) does not impose a 
disqualification or create am ineligi~ 


bility for an employee of Life Insurance -~ 


Corporation to contest election of local 


authority. SCA No. 1 of 1977, D/- 
1-9-1977 (Bom), - Reversed; AIR 1958 
Mad 343, Overruled; AIR 1955 Cal 382 
and AIR 1976 Punj & Har 176 (FB), 


Approved. (Paras 17, 41, 43) 

*(Note :— The judgments are printed 
in the order in which they are given 
in the certified copy. The first judg- 
ment is not, therefore, necessarily thè 
leading judgment, In this case, the 
Judges of the Supreme Court differ in 
their views. The majority view is taken 
by V. R. Krishna Iyer and R. S. Pathak, 
JJ., and the minority, by V. D. Tulza~ 


`. purkar J. — Ed.) 


(S, C. A. No. 1 of 1977, D/- 
(Bom) ). . 
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Per V. R, Krishna Iyer, J. 

The provisions of the Life Insurance 
Corporation of India (Staff) Regulations 
(1960), define the terms and conditions 
of service of the staff. The sole and 
whole object of Regn. 25, read with 
Regn, 39, is to lay down a rule of con= 
duct for the Life Insurance Corporation 
employees, Regn. 25 while it does man- 
date that the employee shall not parti- 
cipate in an election to a local autho- 
rity cannot be read as nullifying the 
election or disqualifying the candidate. 
The contravention of the Regulation 
invites disciplinary action, which may 
Tee? from censure to dismissal. 

(Para 10% 


Section 15 (g) relates to the realm of 
election law and eligibility to be a 
member of a local authority. Ineligi~ 
bility must flow from a specific provi~ 
sion of law designed to deny eligibility 
or to lay down disqualification. If a 
rule. of conduct makes it undesirable, 
objectionable or punishable for an em- 


` ployee to participate in elections to a 


local authority, it is a distortion, even 
an exaggeration out of proportion, of 
that. provision to extract out of ii a 
prohibition of a citizen’s franchise to be 
member in the shape of a disqualifica- 
tion from becoming a member of a 
local authority. The thrust of Regn. 25 
is disciplinary not disqualificatory. This 
is also clear from the fact that Regn. 
25 contains a proviso enabling ithe 
Chairman of the Life Insurance Corpo- 
ration to grant permission to the em- 
ployees to participate in elections, 

(Paras 11, 12) 

Per Pathak, J. 


Sections 9 to 22 of the Nagpur Cor- 
poration Act deal with various matters 
relating to holding elections to the Nag- 
pur Corporation. There is an entire 
code of election law. And Section 15 
is one of its provisions. Since Section 
15 of the Nagpur Corporation Act is a 
provision of the election law, Clause 
(g) of Section 15 must be so coristrued 
that the law providing for ineligibility 
contemplated therein must also be of 
the same nature, that is to say, elec- 
tion law. Regn, 25 (4) of the LIC (Staff) 
Regulations is not a law dealing with 
elections. Regn 25 (4) is a norm of ser- 
vice discipline. In substance, it is mot 
a provision of election law. It cannot 
be construed as defining a ground of 
electoral ineligibility. Regn. 25 (4) does 
not take away or abrogate the righf to 
contest election; it merely seeks to zë 
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strain the employee from exercising it 
im the interests of service discipline. 
Therefore, Regn, 25 (4) is not a law 
within the contemplation of Section 15 
(8) of the Nagpur Corporation Act. 
(Paras 39, 40, 41) 
(B) City of Nagpur Corporation Act 
(2 of 1950), S. 428 (2) — Scope — 
Municipal Corporation — Election — 
Returned candidate suffering disquali- 
fication — His election declared illegal 
— Candidate securing next highest 
votes — Not entitled to be declared 
elected in absence of proof that voters 
could have cast votes to him had they 
known disqualification. (Per V. R. 
Krishna [yer (obiter) and V. D. Tulza- 
purkar, JJ.} SCA No. 1 of 1977, D/- 
1-9-1977 (Bom), Affirmed. AIR 1977 Bom 
91, Approved, AIR 1975 SC 1331, Dist- 
ing, (Paras 18, 19, 32) 
Cases Referred: Chronological Paras 


AIR 1977 Bom 91: 1977 Mah LJ 246 
18, 19 

AIR 1976 Punj & Har 176 (FB) 5, 
25, 42 

AIR 1975 SC 1331: (1975) 1 SCC 421 20 
(1964) 1 All ER 321: (1964) 1 WLR 158 
Kelly v., Cornhill Insurance Co. Lid. 


12 

AIR 1958 Mad 343:ILR. (1958) Mad 
518 8, 25, 29, 42 
AIR 1955 Cal 382 5, 25, 30, 42 


(1949) 45 Del 156:70 A 2d 15, Hutton 
v. Phillips 14 


M/s. A. P. Deshpande and M. S. 
Gupta, Advocates, for Appellant; in 
C. A, No, 2406 of 1977 and Respondent 
in C. A. No, 356 of 1978; M/s. H. W. 
Dhabe and A, G. Ratnaparkhi, Advo- 
cates, for Appellant in C. A. No. 356 
of 1978 and. for Respondent in C, A. 
No. 2406 of 1977. 


KRISHNA IYER, J.:—~ A tricky issue 
of statutory construction, beset with 
semantic ambiguity and pervasive pos- 
sibility, and a prickly provision which 
if interpreted literally leads to absur- 
dity and if construed liberally, leads 
to rationality, confront the court in 
these dual appeals by special leave 
spinning around the eligibility for 
candidature of an employee under the 
Life Insurance Corporation and the 
declaration of his rival, lst respondent, 
as duly returned in a City Corporation 
election, A tremendous trifle in one 
sense, since almost the whole term has 
run out. And yet, divergent decisions 
of Division Benches of Madras and Cal- 
cutta and a recent unanimous ruling of 


1086 S.C, 


a Bench of five judges of Punjab and 
Haryana together with the Bombay 
High Court’s decision under appeal have 
made the precedential erudition suffi- 
ciently conflicting for this Court to 
intervene and declare the law, guided 
by the legislative text but informed by 
the imperatives of our constitutional 
order. The sister appeal filed by the 
respondent relates to that part of the 
judgment of the High Court which re- 
verses the declaration granted by the 
trial judge that he be deemed the re- 
turned candidate, 


2. This little preface leads us on 
a brief narration of the admitted facts. 
The appellant (in C. A. 2406 of 1977) 
was a candidate. for election to the Cor- 
poration of the City of Nagpur from 
Ward 34 ‘and his nearest rival was the 
Ast respondent, although there were 
other candidates also, Judged by the 
plurality of votes, the appellant secur- 
ed a large lead over his opponents and 
was declared elected, The end of the 
poll process is often the beginning of 
the forensic process at the instance of 
the defeated candidates with its pro- 
tracted trial and appeals upon appeals, 
thus making elections doubly expensive 
and terribly traumatic, The habit of 
accepting defeat with grace, save in 
gross cases, is a sign of- country’s 
democratic maturity. Anyway, in the 
present case, when the appellant was 
declared the returned candidate the re- 
spondent challenged the verdict in court 
on a simple legal ground of ineligi- 
bility of the former who was, during 
the election, a development officer 
under the Life Insurance Corporation 
(for short, the LIC). The lethal legal 
infirmity, pressed with success, by the 
respondent was that under Regulation 
25 of the Life Insurance Corporation of 
India (Staff) Regulations, 1960 (briefly, 
the Regulations) framed by the LIC, 
- all its employees were under an em- 
bargo on taking part in municipal elec- 
tions, save with the permission of the 
Chairman, Therefore, the appellant: who 
was such an employee and had not 
sought or got the Chairman’s permis- 
sion laboured under a legal ineligibility 
as contemplated in Section 15 (g) of 
the City of Nagpur’ Corporation Act, 
1948 (hereinafter referred to as the 
Act), Both the Courts. below shot down 
the poll verdict with this statutory pro- 
jectile and the aggrieved appellant 


urges before us the futility of this- 


invalidatory argument, 
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2-A. Section 15 (g) is seemingly 
simple and reads: 

15. No person shall be eligible for 
election as a Councillor if he~ 

xX XX XX. xx 

(g) is under the provisions of any law, 
for the time being-in force, ineligible 
to be a member of any local authority: 
So, the search is for any provision of 
law rendering the returned candidate 
ineligible to be a member. The fatal 
discovery of ineligibility made by the 
respondent consists in the incontestable 
fact that the appellant was at the rele- 
vant time an LIC employee bound by 
the Regulations, which have the force 
of Law, having been framed under Sec- 
tion 49 of the LIC Act, 1956. The con 
cerned clause is Regulation 25 (4) which 
reads thus: 

"25 (4) No employee shall canvass or 
otherwise interfere or use his influence 
in connection with or take part im an 
legislature or local 


authority, 
Provided that— 
XX XX XX KX 


(iii) the Chairman may permit an 
employee to offer himself as a candidate 
for election to a local authority amd 
the employee so permitted shall not be 
deemed to have contravened the provi< 
sions of this regulation. 


3.. A complementary regulation arm-~ 
ing the Management with power to 
take action for breach of this ban is 
found in Regulation 39 which states, 


39. (1); Without prejudice to the pro- 
visions of other regulations, any ome or 
more of the following penalties for good > 
and sufficient reasons, and as hereinafter 
provided, be imposed by the discipli- 
nary authority specified in Schedule on 
an employee who commits a breach of 


régulations of the Corporation, or...... » 


4. The crucial issue is whether this 
taboo i Regulation 25 spell electoral 
ineligibility or merely sets rules of 
conduct and discipline for employees, 
violation of which will be visited with 
punishment but does not spill over into 
the area of election. 


' 5. Two decisions one of Calcutta 
Sarafatullah . Sarkar v. Surja Kumar 
AIR 1955 Ca] 382 and the other of Pun= 
jab and ‘Haryana, Uttam Singh v. S: 
Kirpal Singh ATR -1976 Punj and Har 
176 (FB) support the: appellant’s posi~ 
tion. that mere rules regulating service 
discipline .and conduct, even though 


- sal, the consequence 


1979 sas 


they have the force of law, cannot 
operationally be expanded into an inter- 
dict on-candidature or amount to in- 
eligibility for . standing for election. 
Chakravarthi, C. J., speaking for a 
Bench of the Calcutta High Court, up" 
held the stand (at p. 384): 


“Tt appears to me to be ‘abundantly’ 
clear that in so far as the Government 
Servants’ Conduct Rules provide for 
discipline and document (conduct?) and, 
in doing so, forbid conduct of certain 
varieties their aim is merely regulation 
of the conduct of Government Servants, 
as such servants, and that aim ig sought 
to be attained by prescribing certain 
rules of correct conduct and laying down 
penalties for their breach. If a Govern= 
ment servant disregards any of the 
Rules which bear upon discipline and 
conduct and conducts himself -in a 
manner not approved by the Rules 
or forbidden by them, he may incur 
the penalties for which the Rules pro- 
vide, It cannot, however, be that any 
of his other rights as a citizen will be 
affected. Taking the present case, if a 
Government servant violates the pro- 
hibition against offering himself as a 
candidate for election to one or another 
of the bodies mentioned in Rule 23, 
he may incur dismissal or such other 
penalty as the authorities may consider 
called for, but the breach of the condi~ 
tions of service committed by him can- 
not disenfranchise him or take away 
from him any of the rights which he 
has in the capacity of the holder of 
franchise. 


While, therefore, a Government ser- 
vant offering himself for election to 
one of the bodies mentioned in Rule 
23, may bring upon himself disciplinary 
action, which may go as far as dismis« 
cannot also be 
that his. election will be invalid or that 
the validity of his election will be af- 
fected by the breach. The disqualifica~ 
tion imposed by Rule 23 is of the naturé 
of a personal bar “which can be over- 
stepped only at the Government ser 
vant’s peril as regards his membership 
of a service under the Government. If 
is not and cannot be an absolute dis~ 
qualification in the nature of ineligi~ 
bility, 

What the Rules enjoins is that a Gove 
ernment servant shall not take part in 
any election and that he shall also not 
take part in the form of offering him- 
self as a candidate.,..., The prohibition 
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is directed at personal conduct and at 


not at rights owned by the Government 
servant’ concerned. Illustrations of an 
absolute prohibition of the nature of a 
real disqualification or ineligibility will 
be found in Sections 63-E (1) and 80-B, 
Government of India Act, 1915-19 and 
Articles 102 and 191 of the present Con- 
stitution which deal, in both cases, with 
qualification for election, to the Cent~ 
ral or the State Legislature.” 

6. In his view, the core purpose of 
the Regulation is not to clamp down 
disqualifications regarding elections but 
to lay down disciplinary forbiddance ' 
on conduct of government servants qua 
‘Government servants contravention of 
which would invite punishment, If we 
may say so, this is a purpose-oriented 
interpretation, 


% A Five-Judge Bench of the Pun- 
jab and Haryana High Court adopted 
this reasoning in a situation akin to 
ours and repelled the further submis- . 
sion that the disqualification. was found- 
ed on the policy that an employee of 
the Corporation if he became a member 
of the ‘Legislature or City Corporation ` 
would‘ mot be able to carry out his 
functions. The court also dissented 
from a Division Bench decision of the 
Madras High Court which took a con- 
tary view, _ 


8 It is fair to notice the Madras 
ruling before we discuss the funda- 
mentals and declare the law as we read 
it to be, In the Madras case, Narayana- 
swamy v. Krishnamurthy, ILR (1958) 
Mad 513: (AIR 1958 Mad 343) (which 
related to an_ Assembly seat) the court 
felt that the point was not free from 
difficulty but reached the conclusion 
that the Regulation made by the LIC 
Was perhaps intended to ensure un~« 
divided attention upon their duties as 
such employees but it also operated as 
a disqualification, The contention be- 


fore the court was somewhat different. -. 


The question posed was whether the 
concerned Regulation could be treated 
as law which fulfilled the requirements 
of Article 191 (1) (e) of the Constitu- 
tion, The major consideration of the 
court was as to whether a regulation 
to ensure proper performance of duties 
by the employees of the Corporation 
could also be treated as a law im- 
posing a disqualification, Even 50, 
making a liberal approach to the line 
of reasoning of the court we may con~ 
sider the Sbsenvation. as striking . a con« 
trary note, i 
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9. We do not examine, not having 
been invited to do so, whether Parlia- 
ment or its delegate could enact a law 
relating to elections to local bodies, a 
topic which falls within the Stete List. 
We confine ourselves to the sole ques- 


tion debated at the Bar as to the ambit. 


and limit, the import and interpretation 
of Regulation 25 (4) of the LIC Regula 
tions, vis-a-vis S. 15 (g) of the Act, — 


10. The Regulations have been frame 
ed under S. 49 of the LIC Act and a 
conspectus of the various Chapters con- 
vincingly brings home the purpose there- 
of, All the Regulations and the Sche- 
dules exclusively devote themselves to 
defining the terms and conditions of ser- 
vice of, the staff. Regulation 2& comes 
within Chapter Il] dealing with conduct 
and discipline of the employees, Regu- 
lation 39 deals with penalties for mis- 
conduct and Regulation 40 deals with 
appeals. The inference is irresistible 
that the sole and whole object of Regu- 
lation 25, read with Regulation 39, is to 
lay down a rule of conduct for the LIC 
employees, Among the many things for- 
bidden are, for instance, prohibition of 
acceptance of gifts or speculation in 
stocks and shares, Obviously, we can- 
not read Regulation 32 as invalidating a 
gift to an LIC employee under the law 
of gifts, or Regulation 33 as nullifying 
transfer of stocks and shares specula< 
tively purchased by an LIC employee. 
Likewise, Regulation 25 while it - does 
mandate that the employee shall not 
participate in an election to a local au- 
thority cannot be read as nullifying the 
election or disqualifying the candidate. 
The contravention of the Regulation in- 
vites disciplinary action, which may 
range from censure to dismissal, 


11. Section 15 (g) relates to the realm 
of election law and eligibility to be a 
member of a local authority. Imeligibi~ 
lity must flow from a specific provision 
of law designed to deny eligibility or to 
lay down disqualification. If a rule of 
conduct makes it undesirable, objection- 
able or punishable for an employee to 
participate in elections to a local autho- 
rity, it is a distortion, even an exag~ 
geration out of proportion, of that pro~ 
vision to extract out of it a prohibition 
of a citizen’s franchise to be mamber in 
the shape of a disqualification from be- 
coming a member of a local authority. 
The thrust of Regulation 25 is disciplin- 
ary not disqualificatory. Its intent im~ 

poses its limit, language used by a legis- 
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lature being only a means of communi- 
cating its will in the given environment. 
This is obvious from the fact that the 
Chairman is given the power to permit 
such participation by an emplòyee de- 
pending on the circumstances of each 
case, Even the range of punishments is 
variable. No ground rooted in publie 
policy compels us to magnify the dis- 
ciplinary prescription into a disenfran- 
chising taboo. To revere the word to 
reverse the sense is to do injustice to the 
art of interpretation. Reed Dickerson 
quotes a passage from an American case 
to highlight the guideline: (1) 

“(T)he meaning of some words in a 
statute may be enlarged or restricted in 
order to harmonize them with the legis- 
lative imtent of the entire statute........ ‘ 
It is the spirit...... of the statute which 
Should govern over the literal mean~ 
ing.” 

12, There is a further difficulty in 
construing the Regulation as stipulating 
an ineligibility for candidature because 
there is a proviso therein for the Chair- 
man to grant permission to the emplo- 
yee to participate in elections. Permis- 
sion is a word of wide import and may 
even survive the death of the person 
who permits (Kelly v, Cornhill Insur- 
ance Co. Ltd., (1964) 1 All ER 321 (HL) 
per Lord. Dilhorne L, C. at p. 328). 
Equally clearly, -where a | statute does 
not necessarily insist on previous per- 
mission it may be granted even later to 
have retrospective effect; Or permission 
once granted may be retracted, These 
legal possibilities will create puzzlesome 
anomalies if we treat the Regulation as 
a ban on participaiton in election, An 
employee may stand as a candidate after 
securing permission, but in the course 
of the election the Chairman may with- 
draw the permission. What happens 
then? An employee may be refused per- 
mission in the beginning and if he still 
contests and wins it is conceivable that 
the Chairman may grant him permission 
which may remove «he disability. In 
such a case, one who was ineligible at 
one stage becomes eligible at a later 
stage. Other odd consequences may also 
be conceived of, although it is not ne- 
cessary to figure them out. The rationale 
of the Regulation, rather, its thrust, is| 
disciplinary not disqualificatory. i 

13.. It is quite conceivable, if the 
legislature so expresses. itself unequivo- 


O a a 
(1) The Interpretation and Application of 
Statutes by Reed Dickerson, p. 199. 


1979 ° 
cally, that- even iri a law dealing with 


disciplinary control, to enforce electoral - 


disqualifications provided the legislature 
has competerice. ‘' The’ present provisión 
does not’ go'so fat ` 

14. Even assuming that literality in 
construction has tenability in ‘given cir- 
cumstances, the doctrinal development 
in. the nature of judicial interpretation 
takes us to other, methods like the 
teleological, the textual, the contextual 
and the functional, The strictly literal 
may not often be logical if the context 
indicates a contrary legislative intent. 
Courts are not victims of verbalism but 
are agents of the functional success of 
legislation, given flexibility of meaning, 
if the law will thereby hit the target 
intended by the law-maker. Here the 
emphasis lies on the function, utility, 
aim and purpose which the provision 
has to fulfil. A policy-oriented under- 
standing of a legal provision which does 
not do violence to the text or the con- 
text gains preference as against a nar- 
row reading of the words used, Indeed 
this approach is a version of the plain 
meaning rule,(2) and has judicial sanc- 
tion, In Hutton v. Phillips, (1949) 45 Del 
156, 160: 70 A 2d 15, 17 the Supreme 
Court of Delaware said: ` 


“(Interpretation) involves far more 
than picking out dictionary definitions 
of words or expressions used. Consi- 
deration of the context and the setting 
is indispensable properly to ascertain a 
meaning, In saying that a verbal expres- 
sion is plain or unambiguous, we mean 
little": more than that we are convinced 
that virtually anyone competent -to 
understand it, and desiring fairly and 


impartially to- ascertain its signification; ` 


would attribute to the expression in its 
context a meaning such as the one: we 
derive, rather than any other; and 
would consider any different meaning, 
by comparison, strained, or far-fetched, 
or unusual, or unlikely.” 


15. This perceptive process leaves us 


in no doubt. about the soundness of the 
interpretation which has appealed to 
the Full Bench of the Punjab and Har- 
yana High Court and the Division Bench 
of the Calcutta High Court. — 

_ 16, There is ‘a broader constitutional 
principle . which supports. this semantic 
attribution,, The success of .our 


depends on citizen ‘participation. 


2 The- Taterpretation and. Application . pI 
«Statutes. by. Reed Dickerson p,- 231.. 


1979 §.C./69 VI G—14 
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demo- . 
eracy to ‘tourniquet’ excess of authority- 
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inert, citizenry indifferent to the politi- 
cal process is an -enemy of: the Re-' 
public’s vitality. Indeed, absolutism `. 
thrives ‘on “inaction ‘of. the. members 


. of the polity.. Therefore, activist involve- 


ment in various.aspects of public affairs 
by as many citizens as can be persuad- 
ed to interest themselves is a sign of the 
health and strength of our democratic 
system, Local self-government and adult 
franchise give constitutional impetus to 
the citizens to take part in public ad- 
ministration. Of course, this does not. 
mean that where a plain conflict of in- 
terests between holding an office and 
taking part in the political affairs of, 
government exists, a : disqualification 
cannot be imposed in public interest. 
The rule is participation, the exception 
exclusion. Viewed from that angle, if a 
government servant or an employee of 
the LIC participates im local administra- 
tion or other election it may well be 
that he may forfeit his position as gov- 
ernment ‘servant or employment, if 
dual devotion is destructive of efficiency 
as employee and be subject to disciplin- 
ary action — a matter which depends. on 
a given milieu and potential public mis- 
chief. I am not resting our decision on - 
this general consideration but mention 
this persuasive factor as broadly sup- 
portive of cur conclusion. 


17%. I hold that the impact of Regu- 
lation 25 (4) is not to impose ineligibi- 
lity on an LIC employee to be a mem- 
ber of. a municipal corporation. Its effect 
is not on the candidature but on the 
employment itself. In the present case, 
I am told that the appellant has since 
resigned his post. The ultimate result 
of the reasoning that appeals to us is 
that the judgment of the High Court} 
must be reversed and ‘the appellant re- 
stored to the poll verdict and, be regard- 
ed as validly returned member of- the 
Nagpur City Corporation, i : 

18. In this view, the .next appeal by 
the first 'Tespondent does not fall to be 
considered although counsel has pressed 
his contention that the High Court was 
wrong. I do not think jt necessary to 
discuss elaborately the legal issue ex- 
cept to`state: that the view taken by the 
Bombay High Court in Pyare Saheb 
Gulsar Chhotumiya Sawasi v. Dashrath 
Wasudeo Daff, 1977 Mah. LJ 246: (AIR 


:1977 Bom 91) is correct. I am constrain- 


ed to state-that the ‘“draftsmanship. of . 
the provision is -dubious-and the court 
in this decision has had-to salvage sense. - 


-out. of. alternative. absurdity - flowing. -- - 
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from fidelity to pedantry. It. is’ clear; in 
election law, that a defeated candidate 
cannot ‘claim a seat through an election 
petition merly out of. speculative. possi- 
bilities of: -success. .The. reasoning of the 
Bombay High Court not merly ` accords 
with the well-known criteria incorpo- 
rated in the Represerítation of the People 
Act, 1950 as well as in the rulings there- 
on by this Court but also is in conson- 
ance with the election sense, It ig true 
that there is no common law rule applic- 
able in this area and election: -statutes 
have to be- strictly construed but -: that 
does not doctrinally drive the Court to 
[surrender to bizarre verbalism when’ a 
different construction may inject reason- 
ableness into the provision. 


ES: Section 428 of the Corporation 
‘Act aims at sense and when a plurality 
-of contestants are in thé run other than 
ithe one whose election is set aside, pre- 
dictability of the next highest becomes 
la misty venture, The rule in S. 428 con- 
tains the corrective in such situations 
and the pregnant expression ‘against 
whose election no cause or objection is 
found givés jurisdiction to the court to 


-jdeny the declaration by the next highest 
and to direct a fresh election when the 
constituency will speak, We concur in 
ithe reasoning of Masodkar, J. in the 
said ruling 1977 Mah LJ 246 : (AIR 1977 
Bom 91). 

_ 20. The reliance on ` Sukhdev Singh 
‘v. -Bhagatram, (1975) 1 SCC 421: (AIR 
1975 SC 1331) by the counsel is inept. 
I-am satisfied that the view of the High 
Court on this branch of -the case is cor- 
rect. I would, therefore, allow. Appeal 
No. 2406 of .1977. and dismiss Appeal 
No. 356 of 1978, Parties will bear. their 
costs at this late stage when’ long liti- 
gation has kept in suspended. animation 
the econstituency’s right- to representa- 
tion. : à 

TULZAPURKAR, J.:— 21. I bave had 
the benefit of reading ‘the judgment of 
my esteemed brother Krishna Iyer in 
these. appeals whereby he proposes to 
allow the returned candidate’s appeal 
(C. A. No. 2406 of 1977) and dismiss the 

election petitioner’s appeal (C. A. No. 

356 of 1978) but I regret. my “inability. to 
agree with him as in my view both the 
appeals deserve to’ be dismissed. ` 

22. Judges. and lawyers ` always cla~ 
mour for legislative simplicity and when, 
as is the case’ here, legislative simplicity 
is writ large ‘on the concemed provision 
and the text of the provision. is ‘unambi-~ 
‘guous ‘and ‘not susceptible ‘td’ dual inter- 
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pretation, it would not . be permissible 
for a Court, by. indulging . in nuances, 
semantics and interpretative: acrobatics, 
to reach the opposite conclusion than 
is warranted by its plain text and: make 
it plausible or justify it by spacious re- 
ferences to the object, purpose, or, scheme 
of the legislation.or in the. _ name of 
judicial activism, $ 


23. Election of Councillors tọ the 
Municipal Corporation of City of Nag- 
pur was held on January. 29, 1975, 
whereat from. Ward No, 34. Manohar 
Samarth (Appellant in Civil Appeal No. 
2406/77), Marotrao Jadhav. and three 
others (being respondents 1 to 4 in the 
said Civil Appeal) were the contesting 
candidates. After the polling was over 
Manohar Samarth (heréinafter called 
‘the returned candidate’) . was declared 
successful, he having secured 1428 votes 
as against 943 secured’. by Marotrao 
Jadhav, 849 by respondent No, 2, 572 by 
respondent No, 3, and 748 by, respondent 
No. 4. Marotrao Jadhav (hereinafter re- 
ferred to as ‘the election petitioner’) 
challenged . the election of the returned 
candidate from the said ward by filing 
an election’ petition (being Election Peti- 
tion No. 6 of 1975) before .the ‘District 
Judge, Nagpur under S. 428 of the City 
of Nagpur Corporation Act, 1948, (for 
short ‘the Corporation Act’) principally 
on the ground that the returned. candi- 
date being a Development Officer and a 
salaried employee in the . Life eae 
a 
neither sought nor obtained. the Chair- 
man’s, permission. for offering his candi- 
dature and as such was disqualified from 
standing at the election under S. 15 (g) 
of the Corporation Act read with Regu- 
lation 25 (4) of L.I.C. (Staff) Regulations, 
1960, The election was also challenged 
on grounds of corrupt practices, com- 
munal propaganda: and- distribution of 
malicious and defamatory handbills on 
the part of the returned candidate, In 
his written statement the retummed can- 
didate refuted all the grounds on which 
his election was challenged. On the evi- 
dence and materials produced by the 
parties the learned Assistant. Judge, who 
heard the matter came to the conclusion 
that the returned candidate. who was 
working as a Development Officer in the 
L.LC, was its, whole-time salaried em- 
-ployee and since he had contésted ` the 
election. without . seeking or obtaining: 
the permission .of the Chairman .of the 
L.LC:..he ‘suffered a disqualification un- 
der. S, 15 (g) of the ed at -Act 


ae 


1979. 
` read with Regulation 25 (4) ofthe L.LC. 


(Staff) Regulations, 1960 which vitiated 
his election. On the other ground of 
challenge, namely, commission of cor- 
rupt practices and indulgence in com- 
munal propaganda and distribution of 
malicious and defamatory hand-bills a 
finding was recorded in. favour of the 
returned candidate and against the elec- 


tion petitioner. In the result by her 
order dated December 21, 1976, the 
learned: Assistant Judge set ‘aside the 


election of the returned candidate as 
being null and void and acting ‘under 
S. 428 (2) granted a further declaration 
that since the election petitioner had 
secured second highest votes, he shall’ be 
deemed to have been elected as a Coun- 
cillor from that ward. 


24. The decision of the learned As- 
sistant Judge was challenged by the re- 
turned candidate: by. filing a writ petition 
(Special Civil Application No. 1 of 1977) 
before the Nagpur Bench of the Bom- 
bay High. Court, The High Court . con- 
firmed the view of the learned Assistant 
Judge that; the returned candidate ‘suf- 
ferred a disqualification’ which vitiated 
his election but quashed the declaration 


granted in favour of the election .peti-, 


tioner on the ground that though hé had 
secured the next highest votes there was 
no matérial on record from which. it 
could ‘be inferred that had the disquali- 
fication of the returned candidate: been 
known to the voters they- (the voters) 
would have definitely returned: him as 
their Councillor to the. Municipal Corpo- 
ration from -Ward No. 34,:: the. 
Court, . therefore, directed that .a fresh 
election to fill the vacancy beheld’ in 
accordance . with: law, Civil Appeal. No. 
2406/77 has been preferred by .the ire- 
‘turned :candidate challenging the High 


„Courts view on his. disqualification while 


Civil Appeal’ No; 356/78 has-been: filed 
by the election petitioner against that 
‘part of the decon which has gone 
‘against him. 

25. Dealing irst with Civil Anpoul 
No. 2406/1977 counsel for the returned 
candidate (the ‘appellant) «pressed only 
one contention in support.of, the appeal. 
He contended that’ Regulation 25 (4) 
framed under’ S: 49 (b) & (bb): of. , the 
Lic. Act, 1956, upon proper’ construc- 
tion was ‘a mere prohibition. and not a 
measure laying down any - disqualifica- 
tion, According to him the L.I.C (Staf) 
Regulations 1960 mérely laid down the 
terms and conditions ‘of service of: the 
staff of the L.LC. and- Regulation. 25..(4) 
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prescribed .a,.Code, of Conduct -for the 
staff, a breach whereof. would -entail any. 
of the’ penalties: specified. in Regulation 
39 and since in the instant case the .re- 
turned candidate had offerred his candi- 
dature without seeking or obtaining’ per- 
mission -of the Chairman he could be 
said to have committed a breach of one 
of the terms. or -conditions of his ser- 
vice for which any penalty ranging from 
censure to dismissal -could be imposed 
upon him but the purpose of Regulation 
25 (4) was not the enactment of any dis- 
qualification and as such the terms of 
S. 15 (g) of the Corporation Act were 
not answered by the mere fact that the 
returned: candidate was an employee of 
the L.I.C. and was subject to Regula- 
tion 25 (4), Reference was also made to 
Regulation 2 and proviso (iii) to Regula- 
tion 25 (4) to lend. support to the said 
contention. It was pointed out that Re- 
gulation No. 2 made the. Staff Regula- 
tions applicable to every whole-time 
salaried employee of the L.I.C. in India 
“unless otherwise provided by the terms 
of any. contract, agreement or letter of 
appointment” which clearly suggested 
that certain whole-time salaried emplo- 
yees of the L.LC, whose terms and con- 
ditions of.service were otherwise gov- 
erned by a contract, agreement or letter 
of appointment would be outside the pur- 
view of..these Regulations ‘and the pro- 
‘hibition: contained in Regulation 25, (4) 
would not apply to such employees; si- 
milarly, it was pointed out that the pro- 
hibition under Regulation 25 (4) itself 
was not absolute inasmuch as under pro- 
viso *(iti)” thereto thet employee: could 
offer himself ʻasi d. candidaté for election 
to'a local authority with the . permission 
of the Chairman.: It was contended that 
these aspects also showed that the pro- 
hibition under: Regulation 25 (4)'did not 
amount to a disqualification.: In support 
of the construction: sought to be placed 
on Regulation 25° (4) counsel relied upon 
two ‘decisions one of the Calcutta High 
Court in Sarafatulla Sarkar. v. Surja 
Kumar, ATR 1955 Cal 382 and the other 
a Full ‘Bench decision of the. Punjab: and 
Haryana High Court in Uttam Singh v. 
S. Kripal Singh, AIR 1976 Punj & Har 
176. On the other hand, counsel for the 
election: petitioner (first respondent) sup- 
ported..the view of the High Court .that 
Regulation :25 (4) read. with S. 15 (g). of 
the Corporation Act .clearly amounted to 
a disqualification or ineligibility. which 
vitiated. the, election . of the returned ` 
candidate, He relied upon the ` Madras 
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High .Court’s decision in. .Narayanaswamy. 
Naidu v. C. Krishnamurthi, ILR -(1958). 
Mad 513: (AIR.1958 Mad 343) and urged 
that the Calcutta’ decision was. clearly 
distinguishable and as against the . Full 


Bench decision of Pun. & Har. High Court. 


which merely followed the Calcutta de- 
cision he pressed the Madras High 
Court’s view for our acceptance. -Accord- 
ing to him the aspects emerging from 
Regulation 2 and proviso (iii). to Regula- 
tion -25 (4) had no relevance to the 
issue of the proper construction of : Re- 
gulation. 25 (4) read with S. 15 (g). of 
the Corporation Act. He pointed out that 
cases falling within the two aspects 
emerging from Regulation 2 and pro- 
viso (iii) to Regulation 25 (4) were com- 
pletely outside the prohibition, while 
the rea] issue was whether or not a case 
properly falling within the prohibition 
contained in Regulation 25 (4) would 
entail a disqualification or ineligibility. 

26. Since the question turns upon the 
proper construction of Regulation 25 (4) 
of the L.LC, (Staff) Regulations 1960 read 
with S. 15 (g) of the Corporation Act it 
will be desirable to set’ out the material 
provisions. Section 15 of the Corporation 
Act enumerates in cls. (a) to (i) the- se- 
veral disqualifications of: candidates. .for 
election and §.15(g), which is by way of 
a residuary provision, runs thus: 

“15. No’ person shall be eligible for 
election, selection, or appointment as a 
Councillor if he— : 


(g). is ‘under the provisions of any. law 
for the time. being. in force, ineligible to 
be a member. ‘of any local authority: 

_ Provided -that a disqualification under 
- clauses- (ef (£), (g) or (i) may.’ be re- 
‘ moved by an order. of. the Provincial 
Government in. this behalf.” 

‘Regulation 25 (4) together with. provisa 
(iii) runs: thus: : 

“25. Prohibition against participation 
in Politics and standing for Elections i.. 

(4) No employee 
otherwise interfere or use his., influence 
in connection with or take ‘part in an 
-` election to any legislature: or local au- 
thority. l ; 
Provided. that— 
~ (iii) . the Chairman may permit an em- 

Poya to offer himself as a- candidate 
' for élection to a ‘local authority and the 


‘employee so permitted shall not be deem-- 


ed to have contravened the. Provisions of 
-this regulation,” : 


“+ Tt may: be. stated. that Regulation . 39: pro- pi 


‘vides for’ imposition of several penalties . 
disqualification. | 


‘vanging from .censure. to dismissal ‘upon 
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an employee if he -were..te. commit .a 


breach ‘of any of -the Staff. ‘Regulations. 


27, The simple. quiéstion is “whether Ré- 
gulation 25 (4) rèad with S. 15 (g). con- 
stitutes or . amounts to. an. ineligibility 
or disqualification for a’ ‘whole-time bala- 
tied employee of LIC, to ‘become a 
member of any local authority. In other 
words, is Regulation 25 (4) a provision of 
law for the time being in force that ren- 
ders a whole-time salaried employee of 
L.I.C, ineligible to be a member -of the 
Municipal Corporation within the mean- 
ing of S. 15 (g) of the Corporation Act? 
Before I consider this question of, con- 
struction certain positions which were 
not disputed during the ‘course of the 
arguments may be stated. It was’ not 
disputed that at the relevant time, that 
is, at the time of the homination as- well 
as the time of election the returned can- 
didate was a wholetime salaried em- 
ployee of the L.I.C. working as ‘its De- 
velopment Officer and as such’ he was 
subject to the Staff Regulations: It was 
also not disputed that under proviso’ (iii) 
to Regulation 25 (4) he did’ not obtain the 
permission from the Chairman of the 
LIC, for the purpose of offering him- 


self as a condidate at the election of the: 


Municipal Corporation, It was further 
not disputed that Regulation 25 (4) be- 
ing a statutory ` regulation” framed under - 
S. 49 (2) of the LLC, Act, 1956: had the 


- force of law. Further, though before the 
High Court a contention, was ‘strenuously 
‘urged that the words “any law for the 


time being in force” occurring in S: 15 


(g) referred’ to.a’ law: which ‘ought ; to 


have been in existence’ at the coniménce- 
ment date of the Corporation Act, stich 


‘a. contention was nót ‘pressed’ before’ us 


and it was conceded by the counsel for . 
the. returned candidate:. that, thé. ‘said ~ 
words would include Regulation’ 25 - (4) 
as being: the ‘law for the’ time’ being in. 
force. -Indeed, ` the” ‘concession, ‘in ry 
view, was rightly . made by counsel”. for - 
the returned candidate for the ‘words 
for the time’ being . in force” 


text refer to the law in force at thé’ re- 


‚levant time, that is, at the time of: nomi- 


nation or election when the- question of 


-disqualificaton or ineligibility . arises for 


consideration: It is in light“of these un- 
disputed positions ‘that the~ question set 
out above will have to: be considered. 


. The contentionis that -on proper con- > 


struction: Regulation 25 (4). merely, creates 
a prohibition . but’ “does not amount. to'a 


or- ineligibility: because 


at 


1979 ° 


the Staff Regulations ` were and are. in- 
tended! fo déefine-the terms and conditians 
of service of the employees: of the. L:LC, 


It is not possible tò accept’ stich’ con- 


struction. ‘for more than one reason... In 
the first place’ the heading of the. “Re- 
gulation clearly: shows that it déals with 
the, topic and intends to provide ‘a pro- 
hibition; against standing for. election. 
Secondly: el. (4) of the said Regulation in 
plain and express terms provides; “No 
employee | shall.......... take part in, an 
election to any local authority”. | In other 
words, by. using negative language it 
puts a ‘complete | embargo (subject to pro- 
viso (iii)) upon ‘every employee from 
taking part in’ an election to any local 
authority. How ‘else could-a Sakae a 
cation or ineligibility be ~ ‘worded? ~ 
say that Regulation 25 (4) merely seins 
a prohibition against standing for elec- 
tion but does not create any ineligibility 
or: disqualification - to stand for -an elec- 
tion is merely to quibble at words. In 
my view, there is no distinction between a 
legal prohibition against a person stand- 
ing for election and the imposition of an 
ineligibility or. disqualification upon him 
so to stand, -It: is true that the purpose 
of framing Staff. Regulations was and is 
to define the terms and conditions of ser- 
vice of the employees of the L.I.C, and 
that. being the purpose it is but natų- 
ral :that,.a provision .for imposition 
pi penalties for breach of such Regu- 
“lations would also` be made therein, 
“In fact the validity. of such prohibition 
contained in . the concerned Regulation 
“rests upon the postulate that it pres- 
“eribes. a code of conduct for the employees 
„and as such ‘it would be; within the Re- 
„gulation. making power conferred on zhe 
.L, 1.C, under S. 49 of the L. I. C. Act, 
1956 but while prescribing a code.of con- 
duct the. Regulation ‘simultaneously crea~ 
tes a disqualification or ineligibility for 
the employee .to stand for election to any 
local: authority.. ‘Moreover, to construe 
Regulation 25. (4) as merely ` ‘prescribing 


a code of conduct. breach whereof is made - 


punishable ‘under ‘Regulation 39 and not 
imposing a disqualification ‘or’ ineligibi- 


lity upon. the employee to stand for, elec- ` 
-tion to a local authority, would amount 


to rendering a residuary provision. like 
S. 15 (g). in the Corporation Act otiose. 
In my view, therefore, :on. proper . con- 
“struction Regulation 25°(4) ‘read’ with 


SE 15° (g) of the’ Corporation Act imposes ` 


a disqualification or creates ‘an inieligibi- 
«lity. for: the _employee | of LAI. ė to stand 
“for élection to: any. local authority. - 
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‘terms negatived,. At ‘p. 549 


‘against a person: standing: for. 
.and the imposition of a--disqualification: 
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28: Reliance ‘on the aspects emerging . 
from Regulation 2: and -proviso (iii) to’ Re- 
fulation 25 (4) cannot avail the returned 
candidate at all for it is- obvious’ that’ cases 


. falling within those aspects :are comple- 


tely taken out:the prohibition contained in 
Regulation 25-(4) while the real issue is 
properly falling within 
the prohibition contained in. Regula- 
tion 25 (4) on. its proper construction en-. 
tails a disqualification/ineligibility or not? 
In fact, proviso (iii) to Regulation. 25 (4) 
is similar to the proviso to S, 15 of the 
Corporation Act. under which a disqualifi- 
cation under cls. (e), (£), (g) or (i) could 
be removed by an order of the Provin- 
cial Government in that behalf and ob- 
viously when any one of those disqualifi- 
cations is removed by an order of 
the | Provincial’ Government under. 
the proviso the case would clearly bè 
outside S. 15. In other words, the two 
aspécts (i) that certain employees under 
Regulation 2 would not be governed by 
the. Staff Regulations at all and would 
hot, therefore, be hit by the prohibition 
and (ii) that upon permission being ob; 
tained from the Chairman under Pro- 
viso (iii) the employee. would be outside 
the prohibition have no bearing on the 
question of proper ar ake of Regu 
lation 25 (4). - ; 


29, . Turning to the decided ` cases, it 
may ‘be .observed that a construction- simi- 
lar to. the one which I ‘have - “placed . on 
Regulation 25° (4) of L.LC. (Staff) Re- 
‘gulations 1960 was placed by the Madras 


‘High Court on. a similar L.LC. Staff Re- 


gulation No. 29 ‘read with Article 191 (1) 


- (e) of the Constitution in Narayanaswamy `. 
„Naidu’s case (AIR 1958: Mad 343) (supra) "’ 
‘and’ the very. argument that Regulation’ 

-29 was merely a rule of conduct -preser - ` 


ed'for the employees of the L.LC,, - the 
breach of which might result in dis- - 
ciplinary action being taken against’ them 
but it did not render the employees dis- 
qualified for standing for election was in 
(of ILR 
Mad): (at p. 360: of ATR) of the. TEPON 
the: relevant observations run thus: . - 


- “Though the point is: not free- from 
difficulty, we have reached. the conclu- 
sion that. this argument of .the respon: 


-dents .must “be: rejected. . We see:no dis- 


tinction. between .a -legal prohibition 
‚election, . 


on: him--so to- stand. - It- might -be -that - 


the: -object “of. the regulation. was to: en- 
“sure that:the employees ofthe -Corpora 
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tion bestowed undivided attention upon 
their. duties as such employees, but this 
does: not militate against. the prohibition 
operating as a disqualification.. If a per- 
son.is disabled by a lawful command. of 
the Legislature, issued directly. or media- 
tely, from standing for election, . it . is 
tantamount to disqualfying him from so 
standing. We, therefore, hold that re- 
gulation 29 framed by the Life Insurance 
Corporation . constituted a Law which 
disqualified €. Krishnamurthi from 
standing ‘for election . under. Article 191 
(1) (e) of the Constitution”. i 


Though the observations have been pre- 
faced by the words “though the point is 
not free from difficulty”, it seems to 
me clear that those words were used out 
of deference to the arguments advanced 
by learned counsel for the respondents 
in that case but the Court construed the 
Regulation as imposing a disqualification 
because its plain language warranted it 
without getting boggled by the object or 
purpose of the staff Regulation that had 
been framed under S, 49 (2) of the L.I.C. 
Act 1956. inte y 


30. The Calcutta decision in « Sarafa- 
tulla Sarkar’s case (AIR 1955 Cal 382) 
(supra) relied on by the counsel for the 
returned candidate is clearly distinguish- 
able. It was a case dealing with an elec- 
tion to Union -Board under the Bengal 
Village Self-Government Act (5 of 1919) 
and ‘the question was whether Rule 23 of 
the Government Servants’ Conduct Rules, 
1926: made under Rule 48 of the Civil 
Services (Classification, Control ‘and Ap- 
peal) Rules framed by the. Secretary of 
State under S. '96B of the Government of 
India Act, 1915-19, imposed a disqualifi- 
tion on a Government servarit against of- 
fering himself’ fòr`an election to one of 
the bodies mentioned in Rule 23 and the 
Calcutta High Court took the view that 
it did not, so as to render his election 
invalid but that the prohibition contain- 
ed therein was of a nature of a personal 
bar: which could be’ overstepped by the 
Government servant at his own peril as 
regards his ‘membership of: a. service 
under the Govenment. It must be point- 
ed out that S, 10-A of the Bengal Village 
Self-Government Act (5 of 1919) which 
provided’ disqualifications -for candidates 
from “being a member of Union Board 
did not contain either a specific disquali- 
fication for a Government servant or: any 
residuary provision similar to S. 15° (g) of 
the Corporation Act. 1948 or Article. 191 
(i) (e) of the Constitution and it was in 
the absence of any-such provision, either 
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specific or residuary that the Calcutta 
High. Court considered the impact of the 
prohibition contained in Rule 23 of the 
Government Servants’ Conduct Rules. In 
fact, this aspect of the matter has been 
emphasized by the learned Chief Justice 
in para.5 of his judgment where he ob- 
served : s n o f 
_ “The learned single Judge considered 
it immaterial that the holding of. a post 
under the Government had not mention- 
ed as one. of the disqualifications for 
election in 5, 10A, Bengal Village Self 
Government Act, 1919 because in” his 
view, the enumeration of disabilities in 
that section was not exhaustive”, 


In other words, it is clear that had S: 10A 
of the Bengal Village’ Self-Government 
Act, contained either a specific disquali- 
fication ‘or a residuary provision of the 
type that is to be found in S. 15 (g) of 
the Corporation Act, 1948 or Article 191 
(1) (e) of the Constitution, Rule 23, it 


‘appears, might have been differently còn- 


strued. Construing Rule 23 by: itself. the 
learned Chief Justice came to the con- 
clusion that the prohibition therein was 
directed at personal coriduct and not at 
right owned by thé Government servant 
concerned. In the instant casé Regula- 
tion 25 (4) has to be read with S.:15 (g) 
of the Corporation Act, 1948, The learn- 
ed Chief Justice referred to Rule 8 of 
the said Rules, which forbade a Gazet- 
ted: officer. to lend money to any person 
possessing land within the local limits 
of his authority and: pointed out that. even 
so ` if `a ` Gazetted Officer were to lend 
money! to a-'person:of-the specified cate- 
gory, “hone could’ say’ that the officer 
shall: not be entitled to recover. the 
amount of the loan. The test so sug- 
gested by- the learned Chief’ Justice may 
hold. good: if Rule 8 simpliciter were to be 
construed. .. But, if in addition to Rule 8 
there was simulatneously in operation a 
usury ‘law which’.made ‘certain loans 
irrecoverable including a loan prohibited 
by any law for the time being ‘in force 
then. ‘obviously Rule 8 read with’ such 
usury law would render the loan given 
by the Gazetted ‘Officer. irrecoverable. 
Similar would be the position regarding 
the two Regulations No, 32 and No. 33 
referred -to by ‘my learned ‘brother 
Krishna Iyer, J, in his judgment. There- 
fore, the Calcutta decision is . clearly 
distinguishable mainly on. the . ground 
that Rule 23 of the Government Servants’ 
Conduct Rules standing by itself- came 
up for construction -before that Court: in 
the absence “of. any: specific disqualifica- 
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tion or a general disqualification of a re- 
siduary “nature being enacted in S.`10A 
of the Bengal ‘Village Self-Government, 
Act, 1919. The Full Bench decision of 
the Punjab- and Haryana High Court, in 
my view, merely follows the reasoning 
of the Calcutta decision without -con- 
sidering the distinction indicated akove 
and, therefore, it is clear to me that the 
construction placed by that High Court 
on Regulation 25 (4) of the L.LC. (Staff) 
Regulation, 1960 read with Article 
191 (1) (e) of the Constitution should be 
rejected as an erroneous one and the con- 
struction placed by the Madras High 
Court deserves to be approved. Having 
regard to the above discussion I am 
clearly of the view that the returned 
candidate .suffered a disqualification or 
rather was under ‘an ineligibility under 
Regulation 25 (4) read with 5, 15 (g) of 
the Corporation Act, 1948 which vitiated 
his election; if hë were keen on active 
participation in the democratic process 
it was open to him to do so by either 
resigning his post or obtaining the Chair- 
man’s permission before offerring his 
candidature but his right as a citizen to 
keep up the Republic’s vitality by active 
participation in the political process zan- 
not be secured to him by a purpose~ 
oriented construction of the relevant Re- 
gulation. His appeal, therefore, Seere 
to be, dismissd, 


31, Before parting with this appeal I 
feel constrained, as a part of my duty, to 
give vent to my feelings of discomfiture 
and distress over one thing which is ex- 
ercising my mind for a considerable time 
in this Court, In all humility I would 
like to point out that prefaces and ex- 
ordial exercises, perorations and sermons 
as also theses and philosophies (political 
or social), whether couched’ in flowery 
language or language that needs simpli- 
fication have odinarily no proper place 
in judicial -pronouncements, In any 
case, day in and day out indulgence in 
these in almost every judgment  irres-« 
pective of whether the subject or the 
context or the occasion demands it or 
not, serves little purpose, and surely such 
fndulgence becomes indefensible when 
matters are to be disposed of in terms of 
settlement arrived at between the par- 
ties or for the sake of expounding the 
law ‘while rejecting the approach to the 
Court at .the threshold on preliminary 
grounds such as  non-maintainability, 
laches and the like, I am conscious that 
judicial activism in many cases is the 

result of legislative . inactivity. and the 
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role- of. a Judge as a lawmaker has been 
applauded but it has been criticised also 
-—~ lauded when ‘it-is played within the 
common law. ‘tradition but criticised. when 
it is carried to extremes. Lord Radcliffe 
in his address titled ‘The Lawyer. and 
His Times’ delivered at the Sesquicenten- 
nial Convocation. of the Harvard Law 
School. observed thus:. 


“I do not believe that it was ever an 
important discovery that judges are in 
some sense lawmakers. It is much more 
important to analyse the relative- truth 
of an idea so far-reaching; because, un- 
less the analysis is strict and its limita- 
tions observed, there is real danger in 
its elaboration’ We cannot run the risk 
of finding the archetypal image of the 
judge confused in men’s minds with the 
very different image of the legislator,” 
And the risk involved is the possible 
destruction of the image of the judge as 
“objective”, impartial, erudite and ex-. 
perienced declarer of the law that 1s 
which "lies deeper in the consciousness 
of civilisation than the image of the law- 
maker, propounding what are avowedly 
new rules of human conduct......... s. Per- 
sonally, I think that judges will serve 
the public interest better ‘if they keep 
quiet about their legislative function. .No 
doubt they will discreetly contribute to 
changes in the law, because as I have 
said, they cannot do otherwise, even if 
they’ would. But the judge who shows 
his hand;: who- advertises what he is 
about, may indeed show that he is a 
strong spirit, unfettered by the past, but 
I doubt very much whether he is not 
doing more harm to the general con- 
fidence in the law as a constant, safe in 
the hahds of the judges, than he is doing 
good to the law’s credit as a set of rules 
nicely attuned to the sentiment of the 
day”, 


32. . Turning to the election-petitioner’s 
appeal (C. A. No. 356 of 1978) I am in 
‘complete agreement with the view expres- 
sed by the High Court that the declaration 
granted to him by the learned Assistant 
Judge under S. 428. (2) of the Corpora- 
tion Act.: 1948 should never have been 
granted. It is true. that the election- 
petitioner secured the next highest num- | 
ber of votes but that by itself would 
not entitle him to-get a declaration in his 
favour that‘he be deemed to have been 
duly elected -as a Councillor from Ward 
No. 34. I-may point out that S. 428 (2) 
is not that. absolute as was suggested by 
counsel for the election-petitioner, .. for, 


.. declared the élection void. ` 
granted a ‘declaration that Marotrao: a 
~ status: He may” valso be“ inėligible- in =~ 
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the: relevant. part of sub-seec, 2y ‘provides - 


that. if the election of ‘the returned can- 


didate is either declared to. be null: and. 


void :or is set aside. the District Court 
“shall direct that the candidate, if any, 
in whose favour. next highest number of 
valid votes is-° recorded after the said 
person or after all the persons who have 


returned at the said election and against 


whose se election no cause or objection is 
found sl shall be deemed to have been 


elected. ” The underlined words give juri- - 


sdiction to the District Court to deny 
declaration to the candidate who has 
secured the next best votes. The High 
Court has rightly taken the view that 
there was no ‚material on record to show 
how the voters, who had voted for the 
returned candidate, would have cast their 
votes had they known about the disquali- 
fication. Therefore, this appeal also de- 
serves to be dismissed, 


33. In the result I propose that 
both the appeals abou be 
with no order as to costs in each. 


PATHAK, J:— 34. Manohar Nathurao 
‘Samarth was a Development Officer in 
the service of the Life Insurance Cor- 


poration of India. His employment was . 


governed by the Life Insurance Corpo- 
ration. of India (Staff) Regulations, 1960 
(shortly referred to as the ‘(Staff) Regu- 
lations’). ‘Desirous’ of being a Councillor 
in the Corporation of the City of Nag- 
pur (to which I shall refer as the ‘Nag- 
pur Corporation’), he: stood for election 
to that office, and was elected. But Re- 
Bulation 25 (4) of the (Staff) Regulations 
forbade him from taking part. in any 
election to a local authority, He could 
have taken part in the election if he had 
sought and obtained the permission of 
the Chairman of the Life Insurance Cor- 
poration of India under the third pro- 
viso to Regulation 25 (4), He did not 
obtain permission, His election as Coun- 


cillor was challenged by an election pe-' 


tition filed by am unsuccessful candidate, 
Marotrao, It was said that Samarth was 
ineligible to stand for election because 
of Section 15 (g) of the City of Nagpur 
Corporation Act, 1948 (to be referred to 


hereinafter as the ‘Nagpur Corporation , 


` Act’) read’ with Regulation 25 (4) of the 
(Staff) Regulations. The ground ` found 
' favour with ‘the learned Assistant Judge 
trying the election” petition, ‘and ` 
“She: also 


` the ‘duly “élected* tandidate,” 7> x7 
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dismissed . 


-various matters, the electoral roll,- 


she- 
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35. Samarth filed .a- writ petition -in.. 
the Bombay High Court: The: High Court. 
agreed with- the learned: Assistant Judge. 


. that:Samarth was not eligible. for. elec- 


tion and-that his: election was void. But 
it also set aside: the declaration granted- 
in favour of Marotrao, and directed a, 
fresh election, The. judgment of the High. 
Court has been challenged by these two. 
appeals, one by Samarth ‘and the | other 
by Marotrao. 


36. The central ce a is whether 
Samarth is ineligible for election as a' 
Councillor of the Nagpur Corporation 
because of Section 15 (g) of the Nagpur- 
Corporation Act read with Regulation - 
25 (4) of the (Staff) Regulations. 


37. - ‘Section 15 (g) of the Nagpur Cors.. 
poration Act provides: 


“15. No person shall be eligible 
election as a Councillor if he— 


for 


sesoses s assos sense 


g) is, under the provisions of any 
law for the time being in force ineligi- - 
ble to be a member of any local autho- ; 
rity; 


38. And Regulation 25 @) the Stat 
Regulations declares: 
(25) (1) to (3) . 


(4) No employee shall canvass or other- 
wise interfere or use ‘influence | in 
connection with or take part in an.elec- ; 
tion to any legislature or local autho« 
rity. : 

Provided that- | 

(i). and’ (ii) oae... susie : 

(iii) the Chairman may permit: an em“ | 
ployee to offer himself as a candidate — 


id 


eneoee eoveue Cr LELES 
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' for election to a local authority and the 


employee so permitted shall . not be 
deemed: to have contravened the aca 
sions of this regulation”. a 


39. The Nagpur Corporation Act cons ` 
tains a number of provisions concerned ` 
with- holding elections to the Nagpur. 
Corporation, Sections 9 to 22 deal' with . 
‘the 
qualification of candidates, disqualifica- : 
tion of candidates, term of office, filling :- 
up of casual vacancies, and so on, There’ 
is an entire code of election law.. ‘And| 
Section 15 is one of its. provisions. ‘Now,’ - 
Section 15: of the Nagpur Corporation . 
Act declares “a person ineligible. for elecs ` 
tion as a Councillor `on. any one of seve=::: 


“ral grounds.’ He may be ineligible- beṣ `- 
` cauŝė. he is not a citizen of “India; ' 


“that ` 
is to say, ` he’ Jacks.. the” “requisites: legal 4 


1979. -: 


point of want of capacity defined by rè- 
ference to disqualifying circumstances, 
for example.’ he ‘may. have: been adjudg-. 


ed by a competent court: to be of: un-e: 


sound mind, The disqualification. may be 
found;. by virtue’ of: clause (g), under: the 
provisions of ány subsisting law.- But 
that law must provide that he-is ineligi- 
ble to be a member of any local .autho- 


rity. The law must deal with ineligibi-_ 
lity for membership, and in the context . 


of Section 15, that must be ineligibility 
for election. It. must be a law concern- 
ed with elections, Clause (g} is a resi- 
dual clause, ‘not. uncommonly. found 
wherever a provision of an election. law 
sets forth specified categories of disqua- 
lified or ineligible persons and there- 
after includes'a residual clause leaving 
the definition of remaining categories to 
other laws, These other laws must also 
be election laws. An example is the Re- 
presentation of the People Act, 1951 
which is relevant to Article 102 (1) (e) 
and Article 191 (1).(e) of the Constitu- 
tion. Since Section 15 of the Nagpur 
Corporation Act is a provision of the 
election law, clause (g) must be so con- 
strued that the law providing for ineli- 
gibility contemplated therein must also 
be of the same nature, eat is to say 
elecHion law, 


0. ‘Regulation’ 25 ‘(4) of the ` (Staf) 
Regilations is not a law ‘dealing with 
elections. Chapter IHI of the (Staff) Re- 
gulations, in’ which Regulation 25` is 
found, deals with ‘conduct, discipline 
and appeals’ in regard to employees of 
the Life Insurance Corporation of India. 
A conspectus of the provisions contained 
in the Chapter, from Sections 20 to . £0, 
shows that it deals with nothing else. 
This is a body of provisions defining and 
controlling the conduct of employees in 
order to ensure efficiency and discipline 
in the Corporation, and providing for 
penalties (Regulation 39) against erring 
employees. Regulation 25 prohibits par- 
ticipation in politics. and standing for 
elections, Regulation 25.. (4) forbids -an 
employee; not only from taking part in 
an election to any legislatuve or local. 


authority, but also from canvassing or. 


otherwise interfering, or using his influ- 
ence,- in connection with such an elec- 
tion, If-he does, -he will be guilty of a 
breach of discipline, 
Regulation 39: Regulation 25 (4) is a 


norm of:service discipline. In- substance, -. 
it is nothing else. In substance, it is not 


a provision of election law. It-cannot be 


construed .as-defining. a ground of  elec- 


Manohar v. Marotrao (Pathak J.) 
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shnamurthi, ILR (1958) Mad 513: 


punishable _ under _ 
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the employee is: “While you. may ‘be eli- 
gible for election to a legislature or local 
authority: by virtue of your legal status 
or capacity, you shall not exercise that. 
tight if you wish to conform to the dis- 
cipline of your service’. The right to 
stand for election flows from the elec- 
tion law. Regulation. 25 (4) does not take 
away .or abrogate the right; it merely 


seeks to restrain the employee from ex-|. - 


ercising it in the interests of service| 
discipline. If in fact the employee exer-| . 
cises the right, he may be punished un-|’ 


. der Regulation 39 with any of the penal- 


ties visited om an employee—a penalty 
which takes its colour from the rele- 
vance of employment, and has nothing 
to do with the election law, No penalty]. 
under Chapter III of the (Staff) Regula- 
tions. can provide for invalidating the 
election of an employee to a legislature 
or a local authority, That would be a 
matter for the election law. It is signifi- 
cant that when the restraint on standing 
for election imposed by Regulation 25 (4) 
has to be removed, it is removed by the| ` 
Chairman of the Life Insurance Corpo- 
ration of India under the third proviso. 
When he does so, it is as a superior in 
the hierarchy of service concerned with 
service discipline. He does not do so as 
an authority concerned’ with elections, ` 


41. Therefore, in my judgment, Re- 
gulation 25 (4) of the (Staff) Regulations 
is not a law within the contemplation of 
oe 15 (g) of the Nagpur en 
Act, f 


42. In reaching that ‘view, I find my- 
self, with regret, unable to subscribe to 
what has beén observed by the Madras 
High Court in Narayanaswamy v. Kri- 
(AIR 
1958 Mad 343). I would say that the — 
Calcutta High Court in Sarafatulla Sar- 
kar v. Surja Kumar, AIR 1955 Cal 382 
and the Punjab and Haryana High Court 
in Uttam Singh v. S. Kripal Singh, AIR 
1976 Punj & Har 176 (FB) appear to 
have come to a more accurate conclusion. 


43, Samarth must, therefore, succeed in 
in his appeal. That being so Marotrae 
must fail in his. Samarth having been 
duly elected to the Office of Councillor, 
Marotrao cannot claim. the same office 
for himself. 

44. In the radl "Civil ` Appeal “No. “ 
2406 of 1977 is allowed and Civil Appeal . 
No, -356 .of 1978. is. dismissed, The judg- .- 
ment of..the. Bombay High. Court is. set’ 


aside ‘and ‘the election; petition filed, “by. i 
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Marotrao is dismissed. In the . circum- 
stances of the. case, the patties will ‘bear 
their costs.. . : 

EE S Order accordingly. 
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` :Billmore Gandevi Mining Syndicate (P) 


Ltd., Respondent. -. 


Bombay Sales Tax ‘Act (51 of 19505, 
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1953), S. 14 (6) — Provisions not viola- 
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stitution’ of India,. Art. 14. ILR (1970) 
Guj 1020; Rev. Appln. Nos. 111 and 112 
of 1965, D/- 19-4-1972 (Mah. S. T. Tribu- 
nal); Spl. C. A. No. 1959 of 1971, D/- 13-3- 
1972 (Guj), S. T. Ref. No. 10 of 1971, 
D/- 4-7-1973 (Guj); S. C. A. 444 of 1968 
and Mise. Petn. No. 330 of 1971, - D/- 
12-10-1971 (Bom), Reversed. (interpreta 
tion of- Statutes). 


Section 33 (6) of the 1959 Act and 
Section 14 (6) of the 1953 Act do not 
violate Art. 14 of the Constitution, and 
are valid. ILR (1970) Guj 1020, Rev. 
Appln. Nos. 111 and 112 of 1965, Dj/- 
19-4-1972 (Mah. S. T. Tribunal) Spl. C.A. 
1959 of 1971, D/- 13-3-1972 (Guj); S. T. 
Ref. No. 10 of 1971, D/- 4-7-1973 (Guj) 
and S..C. A. 444 of 1968. and Misc. Peti- 
tion No. 330 of 1971, D/- 12-10-1971 (Bom), 


®((2) Revn. Appin. Nos. 111 and 112 . of 
1965, D/- 19-4-1972 (Mah. S. T. Tri); 
- (3) Spl.. Civil Appln. No. 1959 of 1971, 
= Dj- 13-3-1972 (Guj); (4) Sales Tax Ref. 
No. 10 of 1971, D/- 4-7-1973 (Guy) 


EW/EW/C656/79/CWM. 
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Ramjibhai A.I R. 
Reversed. AIR 1968 sc 565, Distinguish- 
ed. (Para 30) 


Section 33 (6) is a "special ` provision 
confined to a particular class of tax’ eva- 
ders, namely, unregistered ‘dealers, while 
S. 35 is a general provision to deal with 
cases of escaped assessment or : under 
assessment, Generalia specialibus: -non 
derogant is a cardinal principle of inter- 
pretation. “It means that: the general . 
provisions must always yield to the spe- 
cial . provisions. Construed in accordance 
with this fundamental: principle, the spe- 
cial class. of unregistered. dealers cover- ` 
ed by S. 33 (6) must be taken to have 
been: excluded from the purview of the 
general provisions in S. 35. Thus consi= 
dered, it is clear that in- the case of an 
unregistered dealer who evades tax by 
committing the double default specified 
in S. 33 (6),. action can be taken only 
under that Section and not under S. 35. 

(Para 26) 

For lack of information, or want of 
adequate staff, resources and time’ at the 
disposal of the Department, and ‘the 
secretive nature of the modus operandi, 
tax-evading activities of an unregistered 
dealer may. go on undetected for years 
on end. -That is why for taking action 
under S.`33 (6) against- a--tax-evading, 
unregistered dealer, the Legislature has: 
not fixed any period of limitation. Thus, 
putting the . unregistered . dealer who,. 
though liable to pay tax, fails to get. 
himself registered and does not pay any 
tax; in a separate class, to be dealt with 
under S. 33 (6), differently from other 
dealers falling under S. 35, rests on ine 
telligible differentia having a rational 
nexus with the object of preventing tax 
evasion. . (Para 27}, 


Tt cannot be said that the procedure 
provided in S. 33 (6) is more .onerous 
than, the one specified in Section .35. The 
requirement as to issue of a notice ‘to 
the. defaulter and giving of an opportu- 
nity of being heard, is‘a common feature 
of both the sections. It is true that un- 
der S. 33 (6), the assessment is made on 
‘best-judgment’ basis. Nevertheless, it 
cannot be made arbitrarily or capricious- 
ly. It has to be made after taking into 
account all . relevant material gathered 
by the Taxation’ Officer or produced be- 
fore him by.the assessee in response to 
the notice.. If an: assessment under Sec- 
tion 33 (6) is made upon inadequata 
materials, but on honest .and: fair guesse 
work, then it will be but due to’the des: 
liberate “default of the assessee in sup- 
plying. the. -necessary-: information, . The 
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differential mode of assessment. under 

-&. .33 (6) is thus founded upon. rational 

criteria. ; (Para 28) 
Anno: AIR: Comm. ‘Constn. (2nd Edi- 

tion), Art. 14 N. 17 (a). 
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ATR 1968 SC 565 12, 15, 17, 18, 29 
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Mr. R. M. Mehta, Sr. Advocate .(287- 
90, 2529 and -303), Mr. M. C. Bhandare 
Sr. Advocate (2450-51), Mr. V. S. Dasai 
Sr. Advocate (2450-2451), (Mr. M. N: 
Shroff, Advocate with. them), for the Ap- 
pellants in all the matters, Mr. I. N. 
Shroff, Advocate (in C. A. Nos. 287-90/72), 
Mr. R. P. Bhatt, Sr. Advocate (Mr. B. R. 
Agarwala, Advocate with him) (in C A. 
Nos. 2450-51/72) and Mr. J. Ramamurthi 
and Miss R. Vaigai, Advocates, (for No, 1) 
in C. A. No. 2529/72, for Respondents; 
Mr. M. N. Shroff, Advocate: for the In- 
tervener in C. A. Nos, 2450-51/72. 


SARKARIA, J.:— This judgment will 
dispose of two batches of appeals. The 
first batch includes. Civil Appeals 287 to 
290 and 2529 of 1972. and Civil Appeal 
303 of 1974 preferred by the State of 
Gujarat/Sales Tax Officer on the basis of 
„a certificate granted by the High Court. 
Of this batch, Civil Appeals 287 to 290 
of 1972 are directed against a common 
judgment, dated ‘July 8, +1970, of- the 
High Court of Gujarat; while Civil: Ap- 
peal 303 of 1974 is preferred against a 
judgment, dated. July 4, 1973, of the 
Gujarat High Court,-which follows’ its 
€arlier decision in “Patel Ranjibhai Dhan» 
bhai v. AS. Tambe, Sales Tax Officer, 
: Anand. ` ea 


2 The » Second batch ` “compis of 
Civil Appeals -2450 and`2451 of 1972. and 
“ Civil Appeals 1260 and 1213 of 1975. 
They have been preferred, by. the, s:ate 
of Maharashtra after obtaining ` special 
leave under Art. 136 of the Constitution. 
Of these, the first. two are directed 
against an Order, dated. April .19, 1972, 
of the- Maharashtra Sales Tax Tribunal 
which,-in turn, is based on.:a judgment, 
dated October 11/12, 1971, of the Bombay 
High Court in S. C. A. No. 444 of 1968 
(B..M. Jain v. State of . Maharashtra); 
and the other two are directed against a 
judgment, dated October 11/12, 1971, of 
E High Court of Bombay. .-- 

: The common question:. posed for 
oe decision in-all these: appeals is, whe- 
ther any of thé. provisions in. Ss.. 33 (6) 
. and 35 of the Bombay Sales Tax Act, 

-:1959 (hereinafter referred to as 1959 
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Act) which are in pari materia with Sec- 
tions 14 (6) and 15, respectively, of the 
Bombay Sales Tax Act, 1953 (therein- 
after“called the 1953 Act); offend Art. .14 
of the Constitution. and, as. such, arë 
void. The. High Courts/Tribunal in the 
concerned appeals have answered this 
question in affirmative, so far as S. 33 
(6) of 1959 Act/14 (6) of 1953 Act is con- 
cerned. 


FIRST. ‘BATCH 
Facts in C. A: 287/72." 

4. The facts in the Writ Petition 
(S.C.A. No, 191 of 1968) from which C.A. 
287/72 has arisen, aré that writ petitioners 
1,4 and, 6 (respondents herein) were 
running business in partnership under 
the name of ‘The Laxmi Vijay Saw Mill’ 
from November 2, 1955 to October 31, 
1959. From November 1, 1959, writ pe- 
titioners 1 to 7 together with.one Patel 
Muljibhai Bemjibhai, formed another 
partnership and executed a deed to that 
effect on Feb, 1, 1960. This partnership 
was dissolved on November 10, 1964. On 
November 13, 1964, the Sales Tax Offi- 
cer, Anand, was informed about this dis- 
solution. 


5. On November 11, 1965, the Sales 
Tax ' Officer issued notices in Form No. 
13 under Section 14 of the 1953 Act, re- 
quiring the erstwhile partners to show 
cause why they should not be ‘assessed 
under sub-sec, (6) of S. 14 ofthe said Act. 
and why a penalty on account of their 
failure to get their firm registered, when 
they were liable to: pay tax, be not im- 
posed. These -notices covered the period 
from April 1, 1955- to December . 31, 1959. 
In reply-.to the, notices, the, respondents 
contended . that since the old partnership 
formed in 1955 and the new partnership 
formed on.Nov. 1,. 1959, had both. been 
dissolved, the proposed action was ille- 
gal, there being no machinery under the 
1953 Act to assess a dissolved, firm. ,,A 
further objection was raised that the’ as~ 
sessment, proposed was time-barred. 


6. At this stage, the respondents 
moved the High ‘Court by: a petition 
(S. C. A. 191/68) under Art. :226 of the 
Constitution, alleging that the :turnover 
of the business during ‘the relevant 
period, never exceeded the. limit of Ru- 
pees 900/- in the past and, therefore, the 
question .of „their incurring liability to 
get the firm registered as a dealer., and 
to file. sales-tax returns under the . 1959 
a did, not arise. 

: : During the pendency of- this. writ 
ee -on Sept. 9, -1968, the -Sales Tax 
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Officer - ‘assessed _the writ petitioners un- 
der S. 33 (6) of the 1959- Act on ‘best 
judgment” basis, and an amount of: Ru- 
pees 9,771.45 was determined as tax ar- 
rears and a further amount of ` Rupees 
10,000/- was imiposed as penalty. A no- 
tice making. demand of both these 
- amounts was also issued on die 12, 
1959. _ Ri 
Facts of. C. A. 289/72. 

8. The . writ petitioner, respondent 
herein, is carrying on the | business ` of 
manufacturing and selling wooden. boxes, 
bamboos, timber etc, under the name of 
M/s. -Manilal Ranchoddas at Kalol. On 
June 1, 1965, he was served with a no- 


tice under Section 33 (6) of the 1959. 


Act, by the Sales Tax Officer to show- 
cause why he should not be assessed on 
best judgment basis for the period from 
Jan. 1, 1960 to June 31, 1964 and further 
with penalty on account of his failure to 
get himself registered. ; . «oh 
9. Thereafter, on Aug. 7, 1965, the 
Sales Tax Officer completed the. ‘best-. 
judgment’ assessment. He further impos- 
ed .a penalty under S. 36 (2) on the as- 
. sessee on account of his failure to get 
the firm registered as a dealer. "The as- 
sessee’s appeal was partly. allowed by 
the Assessment Commissioner sof Sales 
Tax on Nov. 10, 1967, only so far as the 
question of' penalty was concerned. The 
assessee’s second appeal was dismissed | 


_ by the Sales Tax aunar on April aB 
' 1969.. . : 


Facets of, Cc. A 290/72.. 


10: ` The facts in Writ Petition . (BCA, 
8/70) giving rise to Civil Appeal 290 of 
1972, are. that.. the petitioner did. not. get 
~ itself registered as a.dealer under the’ 
1959 Act.. The business. of the petition- ` 
er consisted of: taking. catering contracts ` 
‘from the Railway Administration: : ' The- 
‘Sales Tax Officer served a notice in Form, 
‘No, 27 under Section 33° on ‘March 25, 


1969, requiring, the writ petitioner to — 


show cause why action be not taken 
against’ him ‘under .S..33 (6) of the’ 1959- 
Act, as applicable in the State of Gujarat 
for assessing the petitioner.” on -'best~ 
judgment’ basis, for- -the - period ° from 
March 1, 1960 to Feb. 28, 1969. ` 

J1. The- respondent. herein sent a re~ 
ply to this notice denying his liability 
to get himself registered’ as a dealer. 
While the -matter was still pending -be- 
-fore the. Sales ‘Tax. Officer," the “respon- 
dent ‘moved the High - Gourt by a péti- 
tion. under Art: 226 of the Constitution, 
- impugning the action: proposed to. be 
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der the: provisions” of Ss: 33° (6) anid Sa 
of the.1959 Act. ` 

12. By, a common ‘fadarnéht” dated" 
July 8, 1970, ‘the ‘Gujarat ‘High’ ‘Court’ 
held that the provisions: of’ Ss.°33 (6) and 


the assessing authority under either’ 


subjected to the procedure provided in 
S. 33 (6) will find it more onerous. than 
the one in S. 35 inasmuch as unlike the 


i 


ALR 
‘taken or actually taken against: ‘him: "ans": 


s: r 


-35 overlap each other, because“ all cases © 
of escapement of assessment by a dealef a 
can be dealt with at the: sweet will of - 
of . 
these provisions; that a;:dealer who is ` 


latter Section, no period of limitation ` 


has been provided for taking action un- M 


der. S. .33 (6). No guidelines have been 
provided and the choice of one. procedure 


in preference to the other, is left. to the 


arbitrary whim of the assessing autho- 


rity.. On this reasoning, the High. Court 


held that Section 33 (6) offends Art. 14 


of the Constitution and as such is void. , 


In reaching. this conclusion, the, High 
Court relied mainly upon. ‘this ” Court’s 
decision in Anandji Hari Das & Co.. v, 
S. P., Kasture, AIR 1968 SC ‘565. It also 
drew support. from. this Court’s ‘decision 
in Ghanshyamdas v. Regional Assistant 


Commissioner of Sales. Tax, _ Nagpur, : ‘AIR 


1964 SC. 766. 
Facts in C. A. 2529, of 1972. 


13. This appeal is directed: against a 


judgment, . dated March 13,- 1972, | of the 


ing its earlier decision, eted July- 8, 


1970, in writ petition 1378..0f 1968, qiàsh-' 
the assessment of. the respondents, . 
herein for the:period;.. January. -1; -1960 


ed - 


to April 5, 1964 onthe ground that Sa 33: 


Article'’ 14 ‘of the Cone tNHOn: ae as: 
such, „void. 


SECOND BATCH: _ . 
Facts in -C. _As. .2450-2451 of. 1972, 


‘14 In these two cases; 
dent was assessed as an. unregistered 
dealer: under Sec: 14. (6) of the - Bombay . 
Sales Tax Act, 1953, for the period: a 
1-11-52 to 31- 3-54. and drom: 124-54. 
24-4-56. 

15. In Revision, the Maharashtra Sales: 
Tax Tribunal, following the ` decision,’ 
dated Oct. 12, 1971, of the Bombay High 
Court in S.C.A. No. 444 of 1968 (Bhikam~- 


‘chand:. Moolchand Jain’ v. Ari G- Sauda: 


gar), held that’ Sec.” 14. (6): is ultra vires’ 
the Constitution, and- ‘directed that the 


X orders’ passed by. ‘the’ assessing *.‘authori-“ 
ties be “set aside “and ` if: the “ applicant’. 


4 


(6) under which ‘it. was. made,. was’ t viola-® . 
-.tive of the equality -clause- ‘contained in’. 


‘the respon= f 


<A 


‘0978.5. 


had, paid: anything in -compliance . with. 
those ‘orders, the: same may be refunded. . 
In Balmokand  Jain’s . case, 
Bench of the Bombay High Court; feeling 
itself bound by the ratio of this. Court’s 
decision in ::.Anandji’s. case. (AIR. 1968. 
SC 565) (ibid) . held that S. 14. (6). of the . 
Bombay. Act of 1953. was . violative of 
Art. 14 of the. Constitution, and there- 
fore void. . 


Facts in c As. 1206 pi 1213 of 1975: 


16. These’ appeals ` special leave” 
arise out of a writ perio (S.C.A. 444 
of 1968 and Mise. Petition 330 of 1971 
filed in the.. High Court of Bombay, 
which were disposed of. by that Court 
by its judgments dated 11/12, October, 
1971 and October’12, 1971, respectively). 
The writ _ petitioner/respondent ‘herein 
was not at any time material to the 
case, registered as a dealer ‘either under 
the ‘1953 Act or under the 1959 Act. The 
relevant periods of assessment are, April 


1, 1956 to Dec. 31, 1959, the. period be- - 


ing ` covered by the 1953 Act, and 
January 1, 1960 to September 30, 1967, 
being the” period covered by the 
1959 Act. On September 19, 1967; a ùo- 
tice under S. 14 (6) of the 1953 Act was 
served ‘on the respondent. On ‘Nov.’ 22, 
1967, another notice under $. 33 (6) of- 


the 1959 Act was served. on him. There- ; 


after on ‘Nov. 22, 1967, an order’ was 
made against him in respect of the first 


period, levying a-tax ` in`the sum of Ru- - 


pees 13,696.65 and a penalty. under Sec- 
tion 14 .(7) in the ‘sum of Rs: 4,500/-. On 
Jan: 30, 4968, another . assessment- order. 
was- made which was. in respect of the 
second period levying tax in. the sum of 


Rs.. ‘17,887/- and'a penalty under- Sec- . 


tion 36 (2).(a).in the sum of. Rs. -300/-, 
and under. S: 36 (2): (c):in the sum ae 
Rs. 500/-, E : 


: 17. In his writ petition, ` 
dent ‘challenged the- validity. of ; these 
two..assessment..orders,.on the ground 
that. S. 14 (6) and §. 33 (6) .of the afore- 


: said. Acts of 1953 and 1959 being viola- 


tive of Art. 14.0f the Constitution, were _ 
void. Following the ratio of this Court's. 
decision in Anandji’s case (AIR 1968 sc 
565) the High Court, accepted the res- 
pondent’s contention and ‘quashed the 
impugned assessments. 

18.. Learned counsel for the “appel-. 
lants “submits - that -the Gujarat. High 
Court was. in error in holding that’ the’ 
provisions of Ss. 33-(6) and 35 of the Act.. 
of 1959:overlap each other; that it -over- 


looked, the fact that. upon, its. very Jan- i 


State of .Gujarat..v.. Ramjibhai ..(Sarkaria J.) x 


a: Division . 


‘the. respon~ - 


.a State Government which carries 


[Prs. 15-20) S.. C. 1101, 


guage, S. 33 (6) is æ special Provision . 
confined toan unregistered dealer who-is .. 
guilty of. committing’ the. twofold viola- 
tion of law’ indicated in that: provision; . 
that this special. provision by inevitable 


implication excludes the application of the 


. general ` provision in S. 35 (1) to the case 
of an unregistered dealer who escapes as- 
sessment on account of his failure to get 
himself registered and failure to. file ‘a 
return. Counsel has further ` submitted 
that Anandji Haridas is distinguish“ 
able inasmuch as that was a case of 4 
registered dealer. While all the instant 
cases, out of which these appeals have 
arisen, are of unregistered dealers of the ` 


_ category specified in S. 33 (6). It is sub- 


mitted that putting unregistered dealers ` 


.who escape assessment: by the modus 


operandi mentioned in S. 33 (6), in a 
separate class to be dealt with, under 
that provision, rests on rational criteria - 
having a direct nexus with the object of 
preventing tax evasion. According to 
Mr. Bhandare, the procedure provided in 
S. 33 (6) is not more onerous than the. 
one prescribed for taking action under 
S. 35. Tax evasion, proceeds the argu- 
ment by the modus operandi of the kind 
stated in S. 33 (6), is of a more -sinister 
kind and may go on for years on end 
without: detection. _That is. why, says the 
counsel, no limitation is. ‘provided . for. 
taking action under -:S. "33 (6). i 


19.’ On`the other hand, learned coun- 
sel for the respondents have stibstantial- 
ly reiterated the same reasons in sup- 
port of the judgments . under’ “appeal, 
which have ‘been given by © the High 
Courts. 


20. Before dealing with these conten- 
tions, ‘it is necessary to notice the. mate-: 
rial provisions: of the 1959 Act and. the 
1958 Act. Sub-sec.. (5) of Sec. 2 of 1959. 
Act defines an ‘unauthorised dealer’ to 
mean “a registered dealer who holds an 
Authorisation.” ‘Authorisation’ means an 
“authorisation granted under... Sec. 24.” 
‘Dealer’ under -sub-see. (6) of “the same 


Section. is defined to mean “any person - 


who carries on the business of selling or 
buying goods in the pre-Reorganisation 
State of- Bombay, excluding the. transfer- 
red territories, whether. for. commission, 
remuneration or othérwise and includes | 
on 
such business and any society, club or 
association which sells‘ goods to or buys. 
goods from ‘its members.” | Then, there 
is an. ‘Exception’ appended to this defini- 


‘tion which - excludes: an agriculturist 


who sells exclusively agricultural | Pros : 
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duce grown on land cultivated by > ‘him 
personally, fron“ the definition. i 

“21. The definition of ‘Dealer’ in Sec- 
tion 2 (6) of the 1953 Act is substantially 
the same: `` 

22. Sub-s.' (1) of S. 22 of the 1959 Act 
requires that. no dealer shall, while being 
liable to pay tax, carry on ‘business - as 
a dealer unless he possesses a valid cer- 
tificate of registration under this Act. 
Sub-sec. (2) obligates every dealer who 
is liable to pay tax to apply for a certi- 
ficate of registration in the prescribed 
manner to the prescribed authority with- 
in the prescribed time. 

23. Sections 33 (6) and 35 of the 1959 
Act read as follows: 

“S, 33 (6). If the Commissioner. has 
reason to believe that a dealer is liable 
to pay tax in respect of any period, but 
has failed to apply for registration with- 
in time as required by S. 22, the Com- 
missioner. shall, after giving him a rea- 
sonable opportunity of being, heard, as- 
sess, to the best of his judgment the 
amount of tax, if amy, due from the 
dealer in respect of such period; -and 
` any period. subsequent thereto.’ 

"S...35 (1). If the Commissioner’ has. 
reason to believe that any turnover’ of 
sales or. turnover of purchases. . 
goods chargeable. to tax under this Act 
has in respect of: any year escaped as- 
sessment, or has been under-assessed or 
assessed at a-lower-rate, or that any- de- 
ductions, have been Suen made, Ahea 
the Commissioner may. SA ek 


(a) where such turnover has ` ascanod 
assessment or has been under-assessed or 
assessed at a lower rate by reason: of 
the fact that the provisions of' sub-sec- 
tion (1) of S.. 2 of.the Bombay Sales Tax 
(Validating Provisions) Act; 1957: were 
not then enacted, : at any. time within 
eight ` years, 

(b): where he kas reason ~-to believe 
that the dealer has: concealed such ‘sales 
or purchases or’ any material” particular 
relating thereto, or has knowingly ': fur- 
nishéd incorrect: returns, at any ume 
` within eight years, and ` 
i (c) in any other case, ‘at any tima 

within ‘five years of the end of that year, 
serve on the dealer liable to ` pay tax 
in respect of such turnover, a notice 
containing all or any of the requisitions 
which may. be’ included in -a', notice 

under sub-sec. (3) of S. 33 and may pro- 
ceed to assess or reassess the amount of 
the tax due from such’ dealer; and ac- 
ċordingly, the other’ provision of ‘this 


State of Gujarat-v. Ramjibhai (Sarkaria J.) 


of any 
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Act shall apply as if the notice were. a 
notice ‘served under that sub-section: 

: ‘Provided that.the amount of tax shall 
be .assessed at the . rates at which ‘it 


‘would -have been assessed had: there been. 


no: under-assessment or escapement, -but 
after making deductions, if any; permit- 


ted from. time to tine’ Dye or under this. 


Act: i: 
Provided further that, there in res- 
pect of such turnover an order has al- 


ready been passed in appeal or revision 
under this Act, the Commissioner shall 
Make a report to the appropriate ap- 
pellate or revising authority under’ this 
Act, which shall thereupon after giving 
the dealer concerned a reasonable oppor- 
tunity of being heard pass such order 
as it deems fit. 

(2) Nothing in sub-section (1) shall 
apply ‘to any proceeding (including any 
notice issued) under S. 33 or 57 or 62. 

(3) Nothing in’S. 57 or 62: shall affect 
a proceeding under. this section.” 

24.° The corresponding ` provisions of 
the Act of 1953 run as under :—~ 

‘S. 14 (6). If upon ‘information which 
has come into his possession, the Col- 
lector is satisfied. that. any dealer has 
been . liable, to pay. the tax in respect of 
any period, but ‘has failed to a ply dor 
registration, the Collector shall ad 
giving the dealer reasonable ae 
of being heard, assess to. the best of.his 


judgment the amount of. tax, if any,. ‘due 


from the dealer in respect of. such pes 
riod and all subsequent. periods,” fi a 


"S: 15. If in consequence of:any- intors 
mation which has’ come into his posses- 
sion the Collector: is satisfied that- any. 
turhover‘.in ‘respect of.sales or purchase 
of ‘any goods chargeable to the tax has 
escaped assessment in-any year or has 


been wunder-assessed or assessed “at - a. 


lower rate or any deductions have been 
wrongly made therefrom; the Collector 
may, in any case ‘where he-has ¥eason 
to believe ‘that: the dealer- has: gers 
the“ particulars of ‘such ''“sales ` pur- 
chases or has knowingly furnished -in< 
correct: returns, “at any~-time within five 
years, ‘and in any other case, ‘at’ any 


` time within: three years, “of: ‘the’ ‘end: of 


that year, serve on-the dealer: liable to 
pay the tax in respect’ of such turnover 
a notice containing all or any of the re« 
quirements which may..be included in a 
Notice under sub-see. (3): of Section 14 
and may proceed to assess or re-assess 
the amount of the‘tax due from such 
dealer ‘and the provisions of this  Ac# 
shall apply- accordingly as-if the notica 


~ 


ma 


“section : 


- the. Bombay. Sales 


1979 


were a noticé served: under : that sub- 
Provided that me ‘amount of the’ tax 
shall be assessed after making the de- 
"ductions permitted from time ‘to time 
under the Bombay Sales Tax Act, 1946, 
Tax (No. 2) Ordin- 
ance, 1952, and this Act, as. the case may 
be, at the rates at which it. would have 
been assessed had the turnover not’ es- 
caped assessment or full assessment, as 
the case may be: a ee 5 
Provided further that where in res- 
pect of such turnover or deduction, as 
the case may be, an order has already 
been passed under S. 30 or S. 31, -the 
Collector..shall make a report to the’ ap- 
‘propriate appellate or revising autho- 
rity, as the case may be, which shall 
thereupon after giving the dealer con- 
cerned a reasonable opportunity of be- 
ing heard, pass such order as it deems 


. fit.” 


25. An sialon of Sec. 33 (6) of the 
1959 Act (Corresponding to S. 14 (6) of 
the 1953 Act) will- show that it applies to 
that particular class of dealers, liable to 
pay tax, who--~ 

(i) fail to apply | for. ‘realstration as 
‘required by law (vide S. 22); and 

(ii) who fail.to pay the tax in respect 
of any period. 

26. Thus, Sec. 33 (6) is, in terms, res- 
tricted in its application to the case of 
an . unregistered . dealer whose : modus 
operandi to evade tax involves ab initio 
disregard of the law. It does not apply 
to a registered dealer who has escaped 
assessment or has been wunder-assessed 
or assessed at a lower rate or has been 


‘wrongly allowed any deductions or has 


concealed any material’ particulars re- 
lating to sales or purchases or- has know- 
ingly furnished incorrect returns. The 
case of such a registered dealer will fall 
under S..35 and not under S. 33 (6), 
Section 33 (6) is a special provision con~ 
fined to a particular class of tax-evaders, 
namely, unregistered dealers; while Sec- 
tion 35 is a general provision to deal with 
cases of escaped assessment or under- 
assessment. Generalia specialibus non 
derogant is a cardinal principle of inter= 
pretation. It means -that the general 
provisions must always yield to the spe- 
cial provisions. Construed in accord- 
ance with this fundamental principle, 
the special class. of unregistered dealers 
covered by Sec. 33 (6) must be taken to 
have been excluded from the purview of 
the general provisions’ in S. 35. ‘Thus 
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considered, it is clear that the case of an 
unregistered dealer. who evades tax by 
committing the double.. default specified 
in S. 33-(6), action can be taken only 
under -that Section and not under S. 35. 
27. It is true that no limitation has 
been prescribed for taking action under 
S. 33 (6) against an :unregistered dealer 
falling thereunder. But, there is rational 
basis for not putting any restriction as 
to the length of time within which action 
ean be taken under.S. 33 (6). The rea- 
son is that tax evasion by the unregis- 
tered dealers in this class because of the 
clandestine. modus operandi adopted by 
them, -and wholesale disregard of the 
law, is more contumacious in character, 
more sinister in its effect both on the 
law-abiding tax-payers and the collec- 
tion of public revenue, and more difficult 
to detect. than tax-evasion by a registered 
dealer. When a dealer applies for and 
obtains a registration certificate under 
the Act, he thereby admits his liability 
to pay tax. In his case, the Sales Tax 
Authorities, have basic information, in 
pursuance of which, they can, by the 
exercise of due vigilance, check and de- 
tect any tax-evasion. by him within a 
reasonable time. This reasonable time 
is the period of limitation fixed by the 
Legislature, in its wisdom, in Sec. 35. 
But the case of a tax-evading unregis- 
tered dealer is different. In his case, the 
Authorities have on. their record no ‘such 
basic information such as the registra- 
tion record which would supply them a 
‘lead’ to work upon, For lack of infor-| 
mation, or want of adequate staff, re- 
sources and time at the disposal’ of the 
Department, and the secretive nature of 
the modus operandi, tax-evading acti- 
vities of an unregistered dealer may go 
on undetected for years on end. That is 
why for taking action under S. 33 (6) 
against a tax-evading unregistered 
dealer, the Legislature has not fixed any 
period of limitation. Thus, putting the 
unregistered dealer who, though liable 
to pay tax, fails to get himself registered 
and does not pay any tax, in a separate 
class, to.be dealt with under Sec. 33 (6) 
differently’ from: other _-dealers falling 
under §. 35, rests on intelligible differ- 
entia having a rational nexus with the 
object of preventing tax-evasion. 
- 28. The question of limitation apart, 
it cannot be said that the procedure pro- 
vided in S. 33 (6) is more onerous than 
the one specified in S. 35. The require- 
ment as to issue of a notice to the: de- 
faulter and giving of an opportunity of 
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being heard, is a- common feature of. both 
the sections. It is true that under.:Sec- 
tion 33: (6), the- assessment is made on 
‘best-judgment’ . basis; Nevertheless, it 
cannot be made arbitrarily or.. caprici- 
ously: It has to be. made after taking 
into account all relevant material gather- 
ed by the Taxation Officer or produced 
before him’ by the assessee in response to 
the notice. If an. assessment under Sec- 
tion 33 (6) is made upon inadequate 
materials, but on honest and fair guess- 
work, then it will be but due to the deli- 
berate default of the assessee in supply- 
ing the necessary information. The dif- 
ferential mode of assessment under Sec- 
tion 33-(6) is thus founded upon rational 
criteria. 

29. The ratio of “Anandii Haridas (AIR 
1968 SC 565) is not applicable to the facts 
of the present cases. Therein,. this Court 
was dealing with the case of a registered 
dealer under the C. P. and Berar Sales 
Tax Act, 1947. It was in that context 
that this Court, by a majority of 3 to 2, 
held that Sec. 11 (4) (a) of that Act was 


violative of Art. 14 of the Constitution.. 


Here we are concerned with the cases of 
unregistered dealers’ under the Bombay 
Act. In our opinion, upon a proper con: 
struction of the two provisions, in juxta- 
position to each other, such unregistered 


dealers can be proceeded against under . 


S. 33 (6) of the Bombay Act of 1959 or 
Sec, 14 (6) of the Bombay Act of 1953, as 
the case may be, and not under Sec. 35/ 


Sec. 15 of the said Acts. There is no 
overlapping between these two, because 
Sec. 35 cannot be-applied to the case of 
an unregistered dealer falling within the 
purview of the special provision in Sec- 
tion 33 (6). This-was clear from sub- 
section (2) of S. 35, as it stood at the time 
material to these cases. 


30. For the foregoing reasons, we are 
of opinion that Sec, 33 (6) of the 1959 
Act and Sec. 14 (6) of the 1953 Act do 
not violate Art. 14 of the Constitution, 
and are valid. 


31. We may mention in passing that 
the question raised with regard to the 
‘constitutional validity of the aforesaid 
provisions has become largely academic 
because mostly the impugned notices or 


_. assessments were within the period of 


limitation prescribed for taking action 
under S.:.35 of the- 1959 Act. In ‘such 


cases, the question of subjecting: the res- . 
pondents ‘to a ‘More -onerous - ‘ procedure- 
than the one- envisaged in S..35 in the, 
~-matter-‘of limitation, does -not. arise- > 


State of U.. P:-v..‘Buland. Sugar Co. 
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- 82 In the result,.we allow these ap- 
peals, set aside the judgments: of:. the 
High .Courts/Maharashtra. Sales. Tax Tri- 
bunal and send. the cases .back:.to the 
High Court or the Tribunal concerned, . 
with these directions. 


' 33. In matters in which Tanni 
orders: have been passed, it will be open 
to the respondents to ‘file or refile ap- 
peals against the assessment orders or 
if the respondents have. withdrawn ‘any 
appeal filed by them, they will be at 
liberty to file fresh appeals. In that case, 
if there is delay in filing or refiling the 
appeals, the delay. will hopefully be con< 
doned as it is attributed to these pro~ 
ceedings, The matters remitted to the 
High Court will be further remitted to 
the Sales-tax Officer, for disposal. 


34. Civil Appeals Nos. 2450-2451/72 
(Maharashtra appeals) will go back to 
the Sales Tex Tribunal, for decision on 
merits. 


35. As already stated above, Civil ape 
peals Nos, 1213, 1206/75, 1023-1031/73, 
2529/72 and 303/74 will, also, be govern- 
ed by this judgment in Civil . Appeals 
287-290 of 1972. In all these cases, the 
parties are left to pay and bear their own 
costs in this Court, l 

Appeals allowed, 
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State of Uttar Pradesh and another, . 


Appellants v. Buland Sugar Co, Ltd,- 
Rampur, Respondent, ie 
- Civil Appeal No. 2281 of 1969, D/-. 
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(A) U. P. Agricultural Income-tax. Act 
(3 of 1949), Ss. 16 and 18 — Assessment 
proceedings against individual partners 
on basis of their returns — Permissible 
— S, 18 inapplicable, Spl. Appeal No. 
978 of 1962, D/- 6-12-1965 (All), Re- 
versed, ; 

The assessing authority under the Act 
can proceed against the individual part- 
ners of the partnership firm on the basis’ 
of the returns submitted by them with- 
out proceeding against the firm. Spl. 


*(Spl. Appeal No: 978 of 1962, D/--6-12= : 
1965: (All).) - 


Towie on eee erat 


-— 


ae 


1979 


Appeal No. 978 of 1962, D/-- 6-12-1965 
(All), Reversed, (Para 8) 


Section 18 enables the authorities 
while proceeding with the assessment of 
a firm or a company not to determine 
the tax payable by the firm or the ecn- 
pany but proceed to determine.the agri- 
cultural income of each member of the 
firm, The provisions do not apply to a 
case where the returns are submited 
by the partners and the assessment mide 
on that basis, The section would m- 
doubtedly be applicable if assessmznt 
proceeding against the firm is stopped 
and the share of the individual is to be 
determined under the provisions of Sec- 
tion 18, There is mo provision in the Act 
which would bar the income-tax autno~ 
rities from proceeding against: the irdi- 
vidual partners on the returns submited 
by the partners as such. (Para 8) 


The principle that is applicable in tax. 


statutes is that the income is subject to 
tax in the hands of the same person aly 
once. Thus, if an association or a frm 
is taxed in respect of its income the seme 
income cannot be charged again in <he 
hands of the members individually -nd 
vice. versa. The trust income cannot be 
taxed in the hands of the settlor znd 
also in the hands of the trustee or bene- 
ficiary or in the hands of both the tras- 
tee as well as the. beneficiary. These 
principles are, of course, subject to any 
special provision enabling double taza- 
tion in the statute, (Para 8) 


(B) U. P. Agricultural Income-tax Act 
(3 of 1949), S. 16. (4) —- Submission of 
returns on receipt of notice ‘under — 
Assessment challenged in writ petition 
on certain plea — Plea accepted and case 
remanded — New plea challenging 
sessment proceedings held could not be 
allowed to be taken in proceeding ater 
remand — (Evidence Act (1 of 1872), 
S. 115). {Pare 9) 

Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, S. 115 N. 72. 


Cases Referred: Chronological Paras 
AIR 1966 SC 1536: 60 ITR 95 a 


M/s. Shiv Pujan Singh and M. V. Go- 
swami Advocates, for Appellants; M/s. 
B. P. Maheshwari and Suresh Sethi, Ad- 

- vocates, for Respondent. 


KAILASAM, J.:— This appeal is by 
the State of U. P. by special leave grast- 
ed by this Court against the judgment 
and order of the High Court at Allaha- 
bad in Special Appeal No. 978 of 1962. 
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- State 


as~ 
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2. Two companies, the Raza Sugar 
Co. Ltd. and the Buland Sugar Co. Ltd. 
were incorporated under the Rampur 
Companies Act, 1932. Messrs. 
Govan Brothers (Rampur) Ltd. were the 
common managing agents of the twa 
companies, On 10th May, 1933 the Raza 
Ltd. and on lith December, 1934, the 
Buland Ltd. entered into agreements 
with the erstwhile State of Rampur. 
The agreements provided that the Ram- 
pur State should grant to the compa- 
nies leases of agricultural land with 
adequate irrigation facilities suitable for 
cultivation of sugarcane, The companies 
were required to pay fair and equitable 
land revenue which was to be agreed 
upon by the companies and the Rampur 
State. On 5th May, 1935, a partnership 
deed was executed by the Raza Ltd, and 
the Buland Ltd. constituting a partner- 
ship firm of the two companies in equal 
shates known as the Agricultural Com- 
pany, Rampur. In the year 1939 the 
Rampur State leased 2,000 acres of land 
and in the year 1946 another 2,000 acres 
of land to the Agricultural Company, 
Rampur. In 1949 the State of Rampur 
acceded to the Union of India and was 
merged with the State of Uttar Pradesh 
with effect from 1st Decémber, 1949, The 
Rampur State had agreed to exempt the 
Raza Ltd, and the Buland Ltd, from all 
taxes for a period of 15 years from the 
date of commencement of their business. 


3. The U. P. Agricultural Income-tax 
Act was applied to the areas which 
formed part of the erstwhile State of 
Rampur on ist July, 1950. The Asses- 
sing Authority issued notices under Sec- 
tion 16 (4) of the U. P. Agricultural In- 
come-tax Act to the Raza Ltd. and the 
Buland Ltd, for furnishing returns of 
their agricultural incomes for the years 
1357 F. to 1361 F. It may be noted that 
the notice was not issued to the Agricul- 
tural Company, Rampur, The Raza Ltd. 
and the Buland Ltd. submitted their re- 
turns. The Assessing Authority assessed 
the two companies to agricultural in- 
come-tax for the years concerned, The 
companies preferred an appeal against 
the assessment to the Commissioner, 
Rohilkhand Division, and also filed writ 
Petition No. 2385 of 1959 in the High 
Court of Allahabad challenging the as- 
sessment orders. On 17th April, 1961 the 
writ petition was allowed and the order 
of assessment was quashed with a direc- 
tion that fresh assessments may be made. 
The Commissioner also directed the 
Assessing Authority to make fresh as~-_. 
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sessments in the light of the observa- 
tions made by the High Court in its 
judgment dated 17th April, 1961, allow- 
‘ing the writ petition No. 2385 of 1959. 


„4. When the. Assessing -` Authority 
started fresh hearing in pursuance of 
the order of the High Court an objec- 
tion was raised with regard to the as« 
sessability of the two companies on the 
ground that no notice had been sent to 
the Agricultural Company, Rampur. The 


" Assessing Authority negatived the plea 


-. and assessed the Raza Lid, and the 

“ Buland ‘Ltd. for the years 1357F to 1361F 
and also for the years 1362F to 1363F. 
` Against the order of the Assessing 
Authority’ the two companies which in 
the meantime became amalgamated as 
the Raza Buland Sugar Co. Ltd., Ram~ 
pur, filed a writ petition No, 1982 of 
1962 in the High Court of Judicature 
at Allahabad and prayed for the quash- 
ing of the assessment order dated 29th 
June, 1962, made by the Assessing 


Authority against the Raza Ltd, and the~ 


Buland Ltd. for the 
1357 F to 1363 F, 


5. The writ petition was heard by a 
single Judge of-the High Court who by 
his order dated 4th October, 1962 . al- 
lowed the writ petition on the ground 
` that the Assessing Authority committed 
an error of law in assessing the two 
partners of the Agricultural Company, 
Rampur, and mot assessing the firm as 
such. Aggrieved by the order the State 


assessment, years 


filed Special Appeal No, 978 of 1962 be- 
High © 


fore the Division Bench of the 
Court at Allahabad. The Division Bench 
of the High Court by its order dated 
6th December, 1965, dismissed the Spe- 
cial Appeal. An application for leave 
to appeal to the Supreme Court was 
dismissed by the High Court. The ap-< 
pellants then preferred Special Leave 
Petition No, 1724 of 1969 to this Court 
and on the leave being granted this ap- 
peal is now before us, 


6. The main contention that has 
been raised before us by the appellants 
is that there being no express: prohibi- 
tion under the U, P. Agricultural In- 
come Tax Act an assessment can be 
-validly and legally made on the indi- 
vidual partners, in the present case the 
two companies, without proceeding 
. against the firm. It was pleaded that 
the tax could be assessed either on the 
partnership firm or.on the partners 
‘individually and that the view of the 


Court 
.Authority .to determine 


ALR. 


High Court that the tax can only be 
recovered from the firm is erroneous. 


7. The facts of the case disclose that 
on receipt of a notice by the Assessing 
Authority under Section 16 (4) of the - 
U. P. Agricultural Income Tax Act, the 
two companies Raza Ltd. and the Bu- 
land Ltd., submitted their returns re- 
lating to the income of the two com- 
panies. In the return it was stated 
that the income was half of the in- 
come received from the partnership 
firm, the Agricultural Company, Ram- 
pur. The assessment was made on the 
basis of the returns, The assessment 
was questioned before the Commissioner 
and in the writ petition befcre the 
High Court of Allahabad on the ground 


‘that the-lands were neither assessed to 


land revenue inthe United Provinces nor 
were they subject to local rate or 
cess assessed and collected by an offi- 
cer of the Provincial Government. This 
contention was accepted by the High 
which directed the Assessing 
the question 
whether the lands .-were assessed to 
land revenue, in the United: Provinces 
or they were stibjected to local rate or 
cess assessed and collected by an offi- 
cer as required under Section 2 (a) of 
the U. P. Agricultural Income Tax Act, 
1948, After remand the Assessing 
Authority found that the lands from 
which the income accrued satisfied the 
requirements of the section. For the 
first time before the Assessing Autho- 
rity the point was raised that as no 
notice was issued to the partnership 
firm, the partners ie, two companies 
cannot be proceeded with for assess- 
ment of.the tax. When this plea was 
rejected by the Assessing Authority the 
matter was taken up before the High 
Court, first before a single Judge and 
then before the Division Bench, which 
accepted the contention of the two com- 
panies and held that in the absence of 
notice to the partnership firm proceed- 


ings cannot be taken against the two 


companies for assessment of the tax, 


8. The relevant provisions under the 
United Provinces Agricultural Income- 
tax Act, 1948, may be noticed. Section 
2 (5) defines “Assessee” as meaning a 
person by whom agricultural mcome- 
tax is payable. “Company” is defined 
under Section 2 (8) as meaning a com- 
pany .as defined in the Indian Income- 
tax Act, 1922. The Indian Inceme-tax 
Act, 1922 Section 2.(5-A) defines a com~ 
pany as follows:— 


a” 


1979 
“(5-A) “company” means— 
(i) any Indian company, or 


(ii) any association, whether incor- 
porated or not and whether Indian or 
non-Indian, which is or was assessable 
or was assessed as a company for the 
assessment for the year ending on the 
Bist day of March, 1948, or which is 
declared by general or special order of 
the Central Board of Revenue to be 
a company for the purposes of this 
Act,’ . 


“Firm” is defined in Section 2 (9) as 
having the same meaning assigned to 
it in the Indian Partnership Act, 1932. 
Section 4 of the Indian Partnership Act, 
1932, states that ‘Persons who have en- 
tered into partnership with one another 
are called individually partners’ and 
collectively a firm and the name under 
which their business is carried on. is 
called the ‘firm name’.” ‘Person’ is de- 
fined in Section 2 (11) as meaning an 
individual or association of individuals 
owning or holding property for himself 
or for any other, or partly for his 
own benefit and partly for that of 
another, either as owner, trustee, recei- 
ver, manager, administrator or execu- 
tor or in any capacity recognized by 
law, and includes an undivided Hindu 
family, firm or .company but does not 
include a local authority. It may .be 
noted that by the. definition the word 
“person” means -an individual and in- 


cludes a firm or a company. The liabi-~_ 


lity of the person whether he be an 
individual, partner, or the company 
for the agricultural income-tax is there- 
fore beyond question, The only point 
that is raised in this case is as 
to when there is a registered firm 
of which the two ..companies were 
partners the . assessment proceedings 
cannot be taken against the two part- 
ners, namely the two companies, with- 
out proceeding against the firm. In 
support of this contention: Section 18 
of the U. P. Agricultural Income-tax 
Act was strongly relied on. Section 18 
confers the power to assess individual 
members of certain firms, associations 
and companies. Sub-section (1) of Sec- 
tion 18 enables the Assistant Collector 
with the previous approval of the Col- 
lector of the district concerned to pass 
an order, under the circumstances stated 
in the sub-section, that the sum 
payable as agricultural income-tax by 
the firm or association shall not be 
determined, and thereupon the share of 
each member in the agricultural income 
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of the firm or association shall be in- 
cluded in his total agricultural income 
for the purpose of his assessment there- 
on, Section 18 (2) states that under - 
certain circumstances the Collector may, 
with the previous approval of the Com- 
missioner of the area concerned, pass an 
order that the sum payable as agricul- 
tural income-tax by the company shall 
not be determined and thereupon the 
proportionate share of the each member 
in the agricultural income of the compay 
whether such agricultural income. has 
been distributed to the members or 
not, shall be included in the total agri- 
cultural income of such member for the 
purpose of his assessment thereon. The. 
submission of the learned counsel for 
the respondent which was accepted by 
the High Court was that if the Agricul- 
tural Income-tax authorities wanted to 
proceed against the individual member 
of the firm they ought to have taken 
proceedings under Section 18 (1) and in 
the absence of such proceedings the 
partners, in this case the two com- 
panies, could not have been proceeded 
with. The argument thus presented 
though looks attractive does not stand 
scrutiny, There is nothing in the provi- 
sions of- the Act prohibiting the As- 
sessing Authority from proceeding 
against the individuals forming the 
partnership. Section 18 enables the 
authorities while proceeding with the 
assessment of a firm or a company not 
to determine the tax payable by the 
firm or the company but proceed to 
determine the agricultural income of 
each member of the firm. The provi- 
Sions do not apply to a case where the 
returns: are submitted by the partners 


as in this case, and the assessment 
made on that basis. The section would 
undoubtedly be applicable if assess- 


ment proceeding against the firm is 
stopped amd the share of the indivi- 
dual is to be determined under the 
provisions of Section 18. Our attention 
was not drawn to any provision in the Act 
which would bar the income-tax autho- 
rities from proceeding against the indi- 
vidual partners on the returns submit- 
ted by the partners’ as such. Under 
the Indian Income-tax Act it has been 
held that where a firm has not made 
a return and has not offered its income 
for assessment, the Department may 
assess ‘a partner directly in respect of 
his share of the firm’s income without 
resorting to the machinery provided 
under’ the Act and without making an 
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assessment on the firm, CIT. v 
Murlidhar Jhewar & Purna Ginning & 
Pressing Factory 60 ITR 95: (ATR 1966 
SC 1536) It has been further held 
that once the Department has exer- 
cised its option and assessed the part- 
ners individually it cannot thereafter 
assess the same income in the hands 
of the firm as an unregistered firm. It 
is not necessary for us to refer to the 
distinction that is maintained under 
` the Income-tax Act between a register- 
ed and unregistered firm for no such 


distinction is maintained under the 
U. P. Agricultural Income-tax 
Act, The only prohibition is against 


double taxation. In this case no assess- 
ment proceedings have been taken against 
the firm much less any tax imposed 
on it. The principle that is applicable 
in tax statutes is that the income is 
subject to tax in the hands of the same 
person only once, Thus, if an associa- 
tion or a firm is taxed in respect of its 
income the same income cannot be 
charged again in the hands of the mem- 
bers individually and vice versa. The 
trust income cannot be taxed in the 
hands of the settlor and also in the 
hands of the trustee or beneficiary or 
in the hands of both the trustee as 
well as the beneficiary, These principles 
are, of course, 
provision enabling double taxation in 
the statute. In the circumstances, we 
‘jare unable to share the view of the 
High Court that without proceeding 
against the firm the Assessing Autho- 
rity was in error in proceeding against 
the two partners of the firm on _ the 
‘basis of the returns submitted by them: 


9% There is yet another objection to 
the upholding of the plea of the re- 
spondents. Apart from submitting the 
returns their only plea in the earlier 
writ petition before the High Court was 
that the lands did not satisfy the re- 
quirements of the provisions of the 
U. P. Agricutural Income-tax Act in 
that they were not assessed to land 
revenue in the United Provinces nor 
were they subject to local rate or cess. 
This plea was, accepted and the High 
Court remanded it for determination 
whether the land was assessed to land 
revmue or was subject to local rate 
or cess. The plea that the assessment 
proceedings ought to have been taken 
against the firm was not taken. This 
‘plea camnot be allowed to be taken in 
proceedings after remand, The objec- 
‘tion was taken only Pore the Assess- 


subject to any special - 


A. I. R. 


ing Authority after remand, It is true 
that in the proceedings before the As- 
sessing Authority the assessment relat- 
ing to two Fasli years 1362 and 1363 
which did mot form part of the proceed- 
ings before the High Court was also 
taken up. But here again the returns 
were submitted by the two companies 
on the basis of their respective income. 
In the circumstances, it cannot be said 
that the tax: authorities were in error 
in assessing tax on the returns sub- 
mitted by the two companies, The plea, 
therefore, that the assessment on the 
two companies, in the absence of pro- 
ceedings against the firm of which the 
companies were partners, is not legal 
cannot be upheld. 


10. The second contention that was 
raised before us was that it has not 
been established that the lands were 
either assessed to land revenue in the 
United Provinces or were subject to 
local rate or cess assessed and collect- 
ed by an officer of the Provincial Gov- 
ernment. As the single Judge of the 
High Court and the Division Bench of 
the High Court accepted the plea of 
the assessees that the assessment pro- 
ceedings against them could not be 
sustained because of the failure of the 
authorities to take proceedings against 
the firm, they considered it unneces- 
sary to go into this question, It is un- 
fortunate that this aspect of the matter 
was not considered either by the single 
Judge or by the Division Bench of the 
High Court. We do not think it desir- 
able to remit the case to the High 
Court for the determination of 
this question as the matter has been 
long pending. This plea hag been ela- 
-borately considered by the Assessing 
Authority which has pointed out that 
agreements with the Raza Sugar Co. 
Ltd. and the Buland Sugar Co. Ltd, 
show that it was stipulated that the 
Rampur State shall from time to time 
grant to the Company lease of agricul- 
tural: land. It was further provided 
that such fair equitable land’ revenue 
as may be agreed between the Rampur 
State and the Company shall be payable 
in respect of such land and shall be 
subject to revision by agreement every 
15 years. The lease also provided that 
fair and equitable water rates and ces- 
ses shall be payable in respect of 
the land. In Section 4 (7) of the 
U. P. Land Revenue Act it is mention- 
ed that the word “Mal Guzari” will be 
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applicable where it has been duly as- 
sessed or has heen determined by means 
of an auction or by any other means. 
On a consideration of‘ all the relevent 
facts the Assessing Avthority came to 
the conslusion that the agreement in 
favour of the companies provided for 
payment of land revenue and the word 
“rent” used in the leases has to be con- 
sidered in relation to the original agree- 
ments and as such it is seen that the 
agreement provided for payment of 
land revenue, The learned counsel ap- 
pearing for the respondents was un- 
able to challenge the correctness of the 
finding of the Assessing Authority. On 
a consideration of all the facts that 
were placed before the. Assessing Autho- 
rity, we do not see any reason for not 
accepting the conclusion arrived at by 
the Authority. This issue also we find 
against the assessee., 


li. In the result we hold that the 
High: Court was in error in coming to 
the conclusion that the assessment pro- 
ceedings against the ‘respondent were 
unsustainable, We set aside the judg- 
ment and order of the High Court and 
restore the order of the Assessing 
Authority, 

Appeal allowed. 
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(From: AIR 1978 Raj 72 (FB)) 
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BHAGWATI, N. L. UNTWALIA, 
S. MURTAZA FAZAL ALI, 

AND R. S. PATHAK, JJ. 


Hargovind Pant, Petitioner v.. Dr. 
Raghukul Tilak and others, Respondents. 


Special Leave Petn.. (Civil) No. 1586 of 
1978, D/- 4-5-1979. 

Constitution of India, Art. 319 (d) — 
Office of governor — Not an employment 
under the Government of India. 


The office-of Governor of a State is 
Not an employment under the Govern- 
ment of India and it does not, therefore, 
come within the prohibition of Cl. (d) of 
Art. 319. AIR 1978 Raj 72 (FB), Affirm- 
ed. (Para 7) 


The employment can be said to be un- 
der the Government of India if the hcl- 
der or incumbent of the employment is 
under the control of the Government of 
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India vis-a-vis such employment. Now, 
if one applies this test to the office of 
Governor, it is impossible to hold that 
the Governor is under the control of the ` 
Government of India. His office is 
not subordinate or subservient to the 
Government of India. He is not amen- 
able to the directions of the Government 
of India, nor is he accountable to them 
for the manner in which he carried ‘out 
His is an . in- 
dependent constitutional Office which is 
not subject to the control of the Gov- 
ernment of India. He is constitutionally 
the head of the State’in whom is vested 
the executive power of the State and 
without whose assent there can be no 
legislation in exercise of the legislative 
power of the State. There can, there- 
fore, be. no doubt that the office of Gov- 
ernor is not an employment under the 
Government of India and it does not 
come within the prohibition of Cl. (d) of 
Art. 319. AIR 1956 SC 285; AIR 1976 SC 
2490 and AIR 1977 SC 2328, Relied 
on. (Para 5) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 319, N. 1. 


Cases Referred : Chronological Paras 


AIR 1977 SC 2328 : (1978) 1 SCR 423 : 
1977 Lab IC 1857 6 
AIR 1976 SC 2490: (1977) 1 SCR 425: 
1976 Lab IC 1633 5 
AIR 1956 SC 285: (1955) 2 SCR 1331 5 


Mr. Somnath Chatterjee, Sr. Advocate 
(M/s. Dilip Sinha and K. R. Nambiar, 
Advocates with him), for Petitioner; Mr. 
P. S. Nariman, Sr. Advocate (for No. 1), 
Mr. Soli J. Sorabjee, Addl. Sol. General 
(for Nos. 5 and 6), Dr. S. K. Tewari, Ad- 
vocate, Mr. S. M. Jain, Advocate and 
Mr. S. K. Jain Advocate (for No. 1) and 
Mr. V. M. Tarkunde, Sr. Advocate (M/s. 
C. M. Mathur, Manoj Swarup and Miss 
Lalita Kohli, Advocates with him) (for 
Nos. 3 and 4), for Respondents. 


BHAGWATI, J:— This petition for | 
special leave to appeal is directed 
against an order made by a Full. Bench 
of the Rajasthan High Court dismissing 
the writ petition filed by the petitioner 
for quashing and setting aside an efer 
of reversion passed against him by the 
4th respondent in his capacity as the Act- 
ing Vice-Chancellor of the -University of 
Rajasthan. The order of reversion was 
challenged on several grounds, but they 
were all negatived by the Full Bench 
and the writ petition was dismissed on a 
preliminary hearing.. The petitioner has 
raised the same. grounds of challenge in’ 
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this special leave petition, but barring 
one ground, which calls for a reasoned 
judgment, we do not think there are any 
other grounds which require detailed 
consideration and we reject them in li- 
mine. The only ground which needs to 
be considered and which we propose to. 
dispose of by this judgment is a consti- 
tutional one, namely, whether the ap- 
pointment of the ist respondent as Gov- 
ernor of Rajasthan is valid. This ques- 
tion becomes material because if it is 
found that the 1st respondent could not 
be validly appointed as Governor of Ra- 
jasthan and his appointment as Governor 
` is invalid, he would not be the Chancel- 
lor of the Rajasthan University and he 
would have no authority to appoint the 
4th respondent as Acting Vice-Chancel- 
lor under S. 12, sub-sec. (7) of the Uni- 
versity of Rajasthan Act and if the ap- 
pointment of the 4th respondent as Act- 
ing Vice-Chancellor is invalid, the im- 
pugned order of reversion made by him 
would fall, We are, therefore, called 
upon to consider in this special leave 
petition whether the appointment of the 
Ist respondent as Governor of Rajas- 
than is valid. The only ground on which 
the validity of the appointment has been 
assailed is that the 1st respondent was a 
member of the Rajasthan Public Service 
Commission during 1958-59 and he was, 
therefore, by reason of Art. 319, Cl. (d) 
of the Constitution, ineligible for any 
employment either under the Govern- 
ment of India or under the Government 
of a State and since the office of Gover- 
nor is an employment under the Govern- 
ment of India, the 1st respondent could 
not validly be appointed to that office. 
This ground raises a question of consi- 
derable importance relating to the ap- 
Plicability of Art. 319, Ci. (d) to the of- 
fice of Governor, 


2. We shall have to consider the true 
nature of the office of Governor in order 
to determine whether it is an employ- 
ment under the Goverenment of India, 
but before we do so, we may first have 
a look at Art. 319. This Article consists 
of Cls. (a) to (d) and these clauses, on a 
combined reading, impose prohibition on 
holding of any employment under the 
Government of India or the Government 
of a State by the Chairman or member 
of the Union Public Service Commis- 
sion or a State Public Service Commis- 
sion on his ceasing to be such Chairman 
or member. This prohibition has been 
enacted in public interest with a view 
to ensuring that no allurement is held 
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out to the Chairman or members of the 
Union Public Service Commission or a 
State Publie Service Commission which 
would deflect them from the path of rec- 
titude and duty. The Union and State 
Public Service Commissions .are charged 
inter alia with the duty of advising the 
Government on various matters relating 
to civil services and civil posts such as 
methods of recruitment, appointments, 
promotions and transfers and disciplinary 
matters and it is of utmost importance 
for the efficiency and integrity of the 
civil services that this duty should be 
performed by the Union and State Pub~ 
lic Service Commissions objectively, im- 
partially and without being influenced 
by any extreneous considerations, The 
Union and State Public Service Commis- 
sions have vast powers of recruitment to 
an immence and increasing host of Gov- 
ernment posts and in a country with con~ 
siderable unemployment, these powers 
may be prone to be abused if the office 
of Chairman and member of the ‘Union 
and State Public Service Commis~ 
sions is exposed to executive or politi- 
cal pressures. The prospect and peril of 
the executive or the politician trying to 
influence overtly or covertly the Chair- 
men and members of the Union and 
State Public Service Commissions by 
dangling the carrot or holding out the 
possibility of employment under the 
Government after the expiry of their 
term of office may corrupt the integrity 
of the institution of the Union and 
State Public Service Commissions. It is 
true that by and large the Chairman 
and members of the Union and State 
Public Service Commissions would be 
men of proven merit and integrity and 
no allurement, howsoever attractive, 
would deflect them from doing their 
duty without fear or favour, but even 
so, the possibility of obtaining employ- 
ment under the Government in future 
may consciously or unconsciously induce 
them to fall in line with the wishes of 
the executive or the politician. The of- 
fice of the Chairman and members of 
the Union and the State Public Service 
Commissions must, therefore be zealous- 
ly kept beyond reproach and above sus- 
picion. It was pointed out as far back 
as 1924 by the Royal Commission on 
Superior Services in India, popularly 
called the Lee Commission: ` 


“Wherever democratic institutions 
exist, experience has shown that to se- 
cure an efficient civil service it is essen- 
tial to protect it as far as possible from 


| 
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political or personal influehce and give 


` it that position of stability and security 
. which is vital to its ‘successful working 


as the impartial and efficient instrument 
by which governments, of whatever poli- 
tical complexion, may give effect to 
their policies, In countries where 
this ‘principle has been neglected, and 
where the ‘spoils system’ has taken its 
place, an inefficient and disorganised 
civil service has been the inevitable ve- 
sult and corruption has been rampant.” 
It was as a result of this recommenda- 
tion that Public Service Commissions 
were set up in the country, with the ob- 
jective outlined by the Lee Commission. 
When Art. 285 (3) of the Draft Consti:u- 
tion providing for ineligibility of the 
Chairman and members of the Union and 
the State Public Service Commissions 
for future employment under the Gov- 
ernment was being debated in the Con- 
stituent Assembly, Dr. Ambedkar point- 
ed out the raison d’ etre of that provi~ 
sion in the following words: 


“Now I come to the other important 
matter relating to the employment or 
eligibility for employment of the mem- 
bers of the Public Services Commis- 
sion — both the Union and State Public 
Services Commissions. Members will see 
that according to Art. 285, Cl. (3), we 
have made both the Chairman and «he 
Members of the Central Public Services 
Commission as well as the Chairman of 
the State Commission and the members 
of the State Commission, ineligible 
reappointment to the same posts: that is 
to say, once a term of office of a Cheir- 
man and Member is over, whether he 
is a Chairman of the Union Commis- 
sion or the Chairman of a State Commis- 
sion, we have said that he shall not be 
reappointed. I think that is a very salu« 
tary provision, because any hope that 
might be held out for reappointment, or 
continuation in the same appointment, 
may act as a sort of temptation which 
may induce the Member not to act with 
the same impartiality that he is expect- 
ed to act -in discharging his duties, 
Therefore, that is a fundamental bar 
which has been provided in the draft 
article.” 

Shri H. V. Kamath also spoke in ‘the 
same strain while adverting to this 
topic: 

“It is agreed on all kande that he 
permanent services play an important 
role in the administration of any country, 
With the independence 
the responsibilities of the services have 
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become more onerous. ‘Theymay make 
or mar the efficiency of the machinery 
of administration—call it steel frame or © 
what you will a machinery which is so 
vital for the peace and ` progress of the 
country.” 

“If a Member of the Public Service 
Commission is under the impression 


that ‘by serving and kowtowing to 
those in power he could get an 
office of profit under the Govern- 
ment of India or in the Govern- 


ment of a State, then I` am sure he 
would not be able to discharge his func- 
tions impartially or with integrity.” 
x x x KSR 

“The public here have sometimes been 
made to feel that family or group in- 
terests have been promoted at the ex- 
pense of the national: and to protect the 
Ministers against such a charge, it is 
necessary that the Public Service Com- 
missions must be kept completely inde- 
pendent of the executive...... 
It is, therefore, clear that the Constitu- 
tion makers were anxious to insulate 
the Chairman and members cf the Union 
and State Public Service Commissions 
from executive or political pressures or 
influences and to place them beyond the 
reach of any allurement or temptation 
which may cloud their judgment- and 
deflect them from doing their duty. The 
Constitution makers were keen to ensure 
that the Chairmen and Members of the 
Union and State Public Service Commis- . 
sions -were above reproach, free from 
coercion and „political influence and they 
could, if necéssary, stand up against the 
executive and defy any  pclitical pres- 
sure. It was with this end in view that 
the Constitution makers enacted Cls. (a) 
to (d) of Article 319 prohibiting future 
employment under the Government of 
India, under the Government, of a 
State for the Chairmen and members of 
the Union and State Public Service 
Commissions. 


3. We are concerned in this eld 
leave petition only with clause (d) of 
Art. 319 since the Ist respondent was a 
member of the Rajasthan Public Ser- 
vice Commission and it is on account of 
that fact that it is claimed that he was 
ineligible to be appointed Governor of 
Rajasthan. Clause (d) of Art. 319 pro- 
vides: “On ceasing to hold office......... 
a member other than the Chairman of 
a State Public Service Commission shall 
be eligible for appointment as the Chair- 
man or any other member of the Union 
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Public Service Commission’ or as the 
Chairman of that or any other State 
Publice Service Commission, but not for 
any other employment either under the 
Government of India or under the Gov- 
ernment of a State”. It ‘is, therefore, 
obvious that the lst respondent could be 
appointed Chairman or any other mem- 
ber of the Union Public Service Com- 
mission or Chairman of the Rajasthan or 
any other State Public Service Commis- 
sion, but he was ineligible for any other 
employment either under the Govern- 
ment of India or under the Government 
of a State. Now, it was not the case of 
the petitioner that the office of Governor 
was an employment under the . Govern- 
ment of a State and the only question 
which, therefore, requires to be consider- 
ed is whether the office of Governor can 
be said to be an employment under the 
Government of India. If it is, then un- 
doubtedly the ist respondent could not 
“be appointed Governor of Rajasthan and 
his appointment would be invalid. But 
we are of the view that howsoever wide 
and expansive a meaning we may give 
to the words “employment......under the 
Government of India”, the office of Gove 
ernor cannot come within it. 


4. The first question that arises on 
the .applicability of the words “employ- 
ment,,....under the Government of India” 
is whether the office of Governor is an 
‘employment’ within the meaning of that 
. expression in Cl. (d) of Art. 319. What 
is the sense in which that word -has 
been used in this Article? Semantically, 
the word ‘employment’ is not a word 
with a single fixed meaning but it has 
many connotations. On the one side it 
may bear the narrow meaning of relation- 
ship of employer and employee and on 
the other, it may mean in its widest 
connotation any engagement or any work 
in which one is engaged. If the former 
be the sense in which the word ‘employ- 
ment’ .is used in Cl. (d) of Art. 319, the 
office of Governor would certainly not 
be an employment, because the Gover- 
nor of a State is not an employee or 
servant of anyone. He occupies a high 
constitutional office with important con- 
stitutional functions and duties. The exe- 
cutive power of the State is vested~ in 
him and every executive action of the 
Government is required to be expressed 
to be taken in his name. He constitutes 
an integral part of the legislature of the 


State though not in the fullest 
and is also vested with the legislative 
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. mode of appointment and it does 


sense,- 


A.L R. 

power to promulgate Ordinance while 
the Houses of the Legislature are not ~ 
in session. He also exercises the sover- | 
eign power to grant pardons, reprieves, - 
respites or remissions of punishment or 
to suspend, remit or commute the sen- 
tence of any person convicted of any of- 
fence against any law relating to a mat- 
ter to which the executive power of the 
State extends. He is vested with the 
power to summon each House of the 

Legislature or to prorogue either House 
or to dissolve the legislative assembly 

and this power may be exercised by him 

from time to time. He is also entitled to 

address either -House of the Legislature 

or both Houses assembled together and 

he may send messages to the House or 

Houses of the Legislature with respect te 
a bill then pending in the legislature or 
otherwise. No bill passed by the Houses 
of the Legislature can become law un- 
less it is assented to by him and before 
assenting to the bill he may return the 
‘bill, provided it is not a money bill to 
the Houses of the Legislature for recon- 
sideration. He has also the power to re- 
serve for consideration of the President 
any bill which in his opinion would, if 
it became law, so derogate from the 
powers of the High Court as to endan- 
ger the position which that court is by 
the Constitution designed to fill; There- 
is also one highly significant role which 
he has to play under the Constitution 
and that is of making a report where 
he finds that a situation has arisen in 
which the Government of the State can- 
not be carried on in accordance with 
the provisions of the Constitution. It is 
the Governor’s report which generally 
forms the basis for the President taking 
action under Art. 356 of the Constitu- 

tion, It will be seen from this enume- 

ration of the constitutional powers and 

functions of the Governor that he is not 
an empolyee or servant in any sense of 
the term. It is no doubt true that the 

Governor is appointed by the President 
which means in effect and substance the 
Government of India, but that is only a 
not 
make the Governor an employee or ser~ 

vant of the Government of India.. Every 
person appointed by the President is not 
necessarily an employee of the Govern- 

ment of India. So also it is not material 

that the Governor holds office during the 

pleasure of the President: It is a consti- 

tutional provision for determination of . 
the term of office of the Governor and it 

does not make the Government of India _ 
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an. employer of the Governor. The Gov- 
ernor is the head of the State and 
holds a high constitutional office which 
carries with it important --constitutional 
functions and duties and he cannot, 
therefore, even, by stretching the lan- 
guage to a breaking- point, be regarded 
as an employee or servant of the Gov- 
ernment of India. If, therefore, the 
word ‘employment’ were construed to 
mean relationship ‘of employer and em- 
ployee, the office of Governor would cer- 
tainly not be an ‘employment’ within 
the meaning of Cl. (d) of Art. 319, 


5. But if we accept the wider mean- 
ing of the word ‘employment’ as con- 
‘noting any engagement or any work. in 
which one is engaged, as in the expres- 
sion ‘self-employment’, the office of 
Governor would clearly be an ‘employ- 
ment’ within the meaning of Cl. (d) of 
Art. 319. That, however, would not be 
enough to attract the applicability of 
this provision, There is a further re- 
quirement which is necessary and that 
is that the employment must be under 
the Government of India. Now, what is 
the meaning of this. expression “under 


the Government of India’? Fortunately, 
there are two decisions of this Court 
which throw some light on this ques- 
tion. The first is the decision in Prad- 
yat Kumar Bose v. The Hon’ble the 
Chief Justice of Calcutta High Court, 
(1955) 2 SCR 1331: (AIR 1956 SC 285) 
where the question was as to whether 
the officers and members of the staff of 
the High Court could be said to be per- 
sons “serving under the Government of 
India or the Government of a. State in 
a civil capacity” so as to be within the 
Scope of Art. 320 (3) (c) which requires 
consultation with the appropriate Public 
Service. Commission -in disciplinary mata 
ters. This Court, speaking through Jag- 
annadhadas, J., pointed out: “the phrase 
‘a person serving under the Government 
of India or the Government of a State’ 
seems to have reference to such persons 
in respect of whom the administrative 
control is vested in the respective execu- 
tive Governments functioning in the 
name-of the President or of the’ Gov-= 
ernor or of a Rajpramukh. The officers 
and staff of the High Court cannot be 
said to fall within the scope of the 
above phrase because in respect of them 
the administrative control is cleary vest- 
ed in the Chief Justice......” The ques- 
tion which arose in the other decision in 
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‘of the State, the Judicial. Officers 
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yana High Court, (1977) 1 SCR 425: 
(AIR 1976 SC 2490) was a similar one 
and it related to the: applicability of 
Art. 320 (3) (c) to Judicial Officers in 
the State. Here in this-case also the 
Court took the same view and, after re- 
ferring to the earlier decision in Prad- 
yat Kumar Bose’s. case with approval, 
held that “just as the High Court staff 
are not serving under the Government 
are 
also not serving under the State Gov- 
ernment”, because they are “entirely un- 
der the jurisdiction of the High Court 
for the purpose of control and disci- 
pline.” It will, therefore, be seen that 
the employment can be said to be © un- 
der the Government of India if the hol- 


der or incumbent of the employment is 
under the control of the Government of 
India vis-a-vis such employment. Now, 
if one applies this test to the office of 
Governor, it is impossible ‘to hold that 
the Governor is under the control of the 
Government of India, His office is not 
subordinate or subservient to the Gov- 
ernment of India, He is not amenable 
to the directions of the Government of 
India, nor is he accountable to them for 
the manner in which he carries out his 
functions and duties. His is an indepen- 
dent constitutional office which is not 
subject to the control of the Govern- 
ment of India. He is constitutionally the 
head of the State in whom is vested thel, 
executive power of the State and with- 
out whose assent there can be no legis-| . 
lation in exercise of the legislative power 
of the State, There can, therefore, be 
no doubt that the office of Governor is 
not an employment under the . Govern- 
ment of India and it does not come with- 
in the prohibition of clause (d) of Arti- 
cle 319. 

6. We may point out that the Gover- 
nor of a State is not the only constitu- 
tional functionary whose employment 
is not under the Government. There are 
under the Constitution many other high 
functionaries, such as Judges of the Sup- 
reme Court and the High Courts, who do 
not hold any employment under the 
Government of India, although they 
exercise State power. This Court, while 
examining the constitutional position of 
a High Court Judge, pointed out in the 
Union of India v. S. H. Sheth (1978) 1 
SCR 423: (AIR 1977 SC 2328) that a 
High Court Judge is not a Government 
servant: there is no relationship of em- 
ployee and employer subsisting between 
him and the Government, He is a hol- 





- 1114 S.C. 


der of a constitutional office which has 
important constitutional functions and du- 
ties. One of us (Bhagwati, J.) pointed 
out in that- case at p. 463 (of SCR) : (at 
p. 2354 of AIR) of the Report that a 
High Court Judge: 


ee is as much part of the State as 
the executive Government. The State 
has in fact three organs, one exercising 
executive power, another exercising legis- 
lative power and the. third exercising 
judicial power. Each is independent and 
supreme within its allotted sphere and ‘if 
is not possible to say that one is supe« 
rior to the other. The High Court, con- 
stituted of the Chief Justice and other 
Judges, exercises the judicial power of 
the State and is co-ordinate in position 
.and status with the Governor aided and 
advised by the Council of Ministers who 
exercises ‘the executive power and the 
Legislative Assembly together with the 
Legislative Council, if any, which exer- 
cises the legislative power of the State, 
Plainly and unquestionably, therefore, a 
High Court Judge is not subordinate 
either to the executive or to the legis- 
lature. It would, indeed, be a constitu- 
tional heresy to so regard him. He has a 
constitutional’ function to discharge, 
which includes adjudication of the ques- 
tion whether the executive or the legis- 
lature has overstepped the limits of its 
power under the Constitution, No doubt 
Art. 217, Cl. (1) provides for appoint- 
ment of a person to the office of a High 
Court Judge by the President,. which 
means in effect and substance the . Cen- 
tral Government, but that is only lay- 
ing down a mode of appointment and it 
does not make the Central Government 
an employer of a High Court Judge. In 
fact a High Court Judge has no emplo- 


yer: he occupies a high constitutional of 


fice which is co-ordinate with the execu- 
tive and the legislature.” 


These observations apply equally to the 
office of a Judge of the Supreme Court. 
We are mentioning this merely to bring 
home, through comparable constitutional 
functionaries, the validity of the propo- 
sition that holders of high constitutional 
offices exercising State power and draw- 
ing salaries from State coffers may never- 
theless be not employees or servants or 
holders of employment under the Gov- 
ernment. 

7. We are, therefore, of the view 
that the office of Governor of a State is not 
an employment under the Government of 
India and it does not, therefore, come 
‘within the prohibition of Cl, (d) of Arti- 
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cle 319 and on this view, the appoint- 
ment of the ist respondent as the Gov 
ernor of Rajasthan cannot be held to be 
invalid, 

& We may point out that in the 
course ofthe arguments there was much 
discussion about the paramount public 
policy underlying the need to ban ap- 
pointment of holders of public offices 
after retirement to higher offices and 
posts under the Government. We do not 
wish to expand on this policy or to say 
more on the merits of this contention, 
but we think it would be appropriate to 
sound a note of caution that Ceaser’s 
wife must be above suspicion, that purity 
of publie offices of high status is a 
constitutional value in itself, that 
nothing should be done which may create 
an impression that a holder of a public 
office can look forward to a higher ap- 
pointment after retirement if he pleases 
the Government of the day and that no 
appointments should be made which may 
lend support to the criticism of favour- 
itism or patronage and. consequential 
weakening of credibility. The confidence 
of the community in the key intrumen~ 
talities is of considerable significance in 
the maintenance of the rule of law. 


9. These were the reasons for which 
we Made our order dated 23rd Novem-= 
ber, 1978 rejecting the special leave pe- 
tition and confirming the order passed 
by the Full Bench of the Rajasthan 
High Court, 


Petition dismissed, 





AIR 1979 SUPREME COURT 1114 
(From: Punjab and Haryana) 


S, MURTAZA FAZAL ALI AND 
A, D, KOSHAL, JJ. 


Chanan Singh, Appallant v, State of 
Punjab, Respondent. 


Criminal Appeal No, 283 of 1973, D/= 
24-1-1979. 


Constitution of India Art. 136 — Ap- 
peal by special leave — Five out of 
six accused acquitted by High Court in 
àppeal and sixth convicted under S. 304 
Part I and sentenced to 6 year? R. I. 
— Finding of High Court that there 
was no free fight and origin of occur- 
rence not known — On findings of 
High Court, it erred in upholding con- 
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c viction of appellant for individual gun 


shot fired by him in self defence by 
reconstructing a new case ~— Prosecu- 
tion failed to prove case against appel- 
lant beyond reasonable doubt — Ap- 
peal allowed and appellant acquitted. 
Decision of Punjab and Haryana High 
Court reversed. (Para 3) 
Anno: AIR Comm, Const. of India 
{2nd Edn.), Art. 138, N. 10 and 10-A. 


FAZAL ALI, J.:— This appeal by 
special leave is directed against the 
judgment of the High Court of Punjab 
and Haryana, by which the appellant 
has been convicted under Section 304, 
Part-I, LP.C, and sentenced to six 
years’ rigorous imprisonment. Five 
other accused who had been convicted 
by the Sessions Judge were acquitted 
by the High Court, This altercation 
arose out of an irrigation dispute while 
Gulzar Singh was trying to divert water 
on his land on 26-68-1971, The detailed 
facts are set out in the judgmen: of 
the High Court and it is not necessary 
for us to repeat them again, 

2. Appearing for the appellant, Mr, 
Uma Datta raised a short point before 
us. He submitted that in view of the 
findings of fact arrived at by the High 
Court the conviction and sentence pass- 
ed on the appellant cannot be sustain- 
ed. In this connection, the counsel 
drew our attention to the following 
findings of. the High Court, 

“It is thus evident n 
given by Gurmit. Kaur and Haciqat 
Singh in respect of their being present 
at the Government tube-well in court, 
is not consistent with their earlier vers 
sion, Thus it is difficult to hold that 
the -eye-witnesses in this case have given 
the true version of the fight, (Emphasis 
ours) 

In view of the above discussion it is 
clear that the version given by Gulzar 
Singh that he was watering his land on 
21-6-1971 at 8 a.m. -is not proved io be 
correct, (Emphasis supplied) 

The presence of injuries on the per- 
sons of the appellants show that there 
was a clash between them on one side 
and the complainant party. on the other 
and as such the prosecution has not put 
forth the genesis and the manner of 
occurrence correctly and the origin of 
the fight and as such the version given 
by the prosecution cannot be held to 
be correct (Emphasis supplied) 








that the version ° 
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It is also not established from the 
record that both the parties came with 
the intention of fighting so it was also 
not a case of free fight” (Emphasis ours). 


3. In short the’ High Court has clear- 
ly found that the prosecution has not 
presented the true version of the oc- 
currence and it is not possible for the 
court to find how the occurrence ori- 
ginated and who was the aggressor. 
Admittedly two. persons on the side of 
the prosecution, namely, Gulzar Singh 
and Gurnam Singh had suffered one 
grievous injury each, similarly five per- 
sons on the side of the accused were 
also injured and two of them had gri- 
evous injuries, The High Court also 
found that it was not a case of free 
fight, In these circumstances, therefore, 
it is difficult to hold that the appellant 
fired a shot from his gun merely to 
assault Gulzar Singh and not in self-de- 
fence ‘particularly’ when the appellant 
himself had many injuries, one of 
which was grievous, It is true that the 
defence case also has mot been accepted 
by the High Court but once there is a 
probability of the accused having acted 
in self-defence, that is sufficient to 
entitle him to an acquittal, Mr. Singh 
tried his best to take us through the 
findings of the Sessions Judge in order 
to satisfy us that it was a case of a 
free fight and, therefore, the appellant 
could be convicted for individual as- 
sault, The High Court, however, has 
given cogent reasons for disagreeing 
with the view of the Sessions Judge. 
Moreover, as many as five accused per- 
sons were acquitted on the reasonings 
given by the High Court amd the State 
did not choose to prefer any appeal 
against that judgment in this Court. 
The High Court having rejected. the 
fundamental details of the prosecution 
version and having held that the true 
version of the occurrence was not pre- 
sented by the prosecution, erred in up- 
holding the conviction of the appellant 
for an individual assault by reconstruct- 
ing a new case In these circum- 
stances, we are satisfied that the prose- 
cution has not been able to prove its 
case against the appellant beyond re- 
sonable doubt, The appeal is accord- 
ingly allowed, The conviction and sen- 
tence passed on the appellant are set 
aside and he is acquitted of the charges 
framed .against him, l 





Appeal allowed. 
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(From: Allahabad) 


N. L. UNTWALIA AND S, MURTAZA 
_ FAZAL ALI, JJ. 


Pal Singh anå others, Appellants v 


State of U. P., Respondent. 


Criminal Appeal No, 51 of 1972, Dj- 
12-1-1979. 


(A) Evidence Act (1 of 1872), S. 114 


Hus. (g) — Criminal case — Non-exa- 
mination of some eye-witnesses by _pro- 
` secution — Held no adverse inference. 


Held that after the High Court had 
-believed the eye-witnesses Nos, 1 and 
2, and having found ‘that their testi- 
mony was absolutely credit-worthy and 
truthful, it could not have rejected the 
prosecution case merely because some 
of the eye-witnesses mentioned in the 
F. I R. were not examined. In such 
cases, the question which has to .be 
determined is not whether the absence 
of the examination of the independent 
witnesses‘ would vitiate the prosecution 
ease by itself but whether the evidence 
actually produced is reliable or not. 
Once the Court gives a finding of fact 
that the evidence led by the prosecu- 
tion is reliable and trust-worthy, the 
infirmities arising out of non-examina~ 
tion of witnesses will not be sufficient 
to put the prosecution out of, Court. 

(Para 2) 

Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 114, N. 48 and 58. 

(B) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Criminal 
case — Medical evidence. 


Assault on deceased with side por- 
tion of the blade of kantas and spears 
in a slanting fashion — Held that as a 
result of assault only incised wounds, 
not punctured wounds, would be caused 
— Injuries sustained by the deceased 
were, mot inconsistent with.the medi- 


cal ‘report which found a number of in- . 


-eised wounds inflicted on the deceased. 
(Para 2) 


Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 3, N. 30. 


FAZAL ALI, J:— This appeal under 
the provisions of Supreme Court (En- 
largement of Criminal Appellate Juris- 
diction) Act, is directed against the 
Order of the High Court dated 10th 
December, 1971 by which the acquittal 
of ten accused before the Trial Court 
was reversed. All the appellants have 
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been -convicted under Section . 302/149, 
I. P. C. and have been sentenced to 
imprisonment of life. Some of them 
have been convicted under Section 147, 
I. P. C. and some under Section 148, 
I. P. C. and were sentenced to one 
year and two years R. I. respectively. 
The judgment of the High Court gives 
a detailed narrative of the prosecution 
case and the circumstances leading to 
the death of the deceased. We have heard 
learned counsel for the parties and 
have gone through the evidence. The 
High Court after a very elaborate dis- 
cussion of the evidence and circum- 
stances of the case rightly pointed out 
that the judgment of the trial court 
was both perverse and based on a total 
misreading of the evidence, The High 
Court has displaced all the circumstances 
and the reasons given by the Sessions 
Judge which were based on specula- 
tions or material which was against the 
weight of the evidence on record. Argu- 
ments like delay in lodging the F. I. R. 
or ante-timing it or that the occurrence 
took place not at the time alleged but 
sometime later have been fully dis- 
cussed by the High Court and rejected. 


‘We find ourselves in complete agree- 


ment with the reasons given and the 
view taken by the High Court. 


2. Mr.. D. Mukherjee. appearing in 
support of the appeal tried to raise 
some points which had been raised be- 


' fore the High Court and rejected, Mr. 


Mukherjee also submitted that although 
some eyeé-witmesses were mentioned in 
the F, I. R. but they were not examin- 
ed and the High Court, therefore, in- 
stead of drawing an adverse inference 
against the prosecution brushed them 
aside on the ground that the Trial Court 
could have examined them under Sec- 
tion 540, Cr. P. C. Even if the High. 
Court may not have been wholly cor- 
rect on this aspect of the matter, the 
fact remains that after the High Court 
had believed the eye-witnesses Nos. 1 
and 2, and having found that their 
testimony was absolutely crediit-worthy 
and truthful, it could not have reject- 
ed the prosecution case merely because 
some of the eye-witnesses mentioned in 
the F.I.R, were not examined, In such 
cases, the question which has to be 
determined is not whether the absence 
of the examination of the independent 
witnesses would vitiate the prosecution 
case by itself but that the evidence ac- 
tually produced js reliable or not. Once 


the Court gives a finding of fact that 
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the evidence led by the prosecution is. 


reliable and trust-worthy, the infirmi- 
ties arising out. of non-examination of 
witnesses will not be sufficient to put 
the prosecution out of Court, Lastly it 
was submitted that the injuries caused 
to. the deceased are -inconsistent with 
the manner in which the deceased is 
alleged to have been assaulted, For in- 
stance, while the accused were armed 
with kantas and spears, only one- punc- 
tured wound was found. We might 
point out that this is a purely artifi- 
cial argument. The High Court has 
rightly pointed out that if the- accused 
assaulted with side portion of the blade 
of the weapons in a slanting. fashion, 
only incised wounds would be caused. 
Thus the injuries sustained by the 
deceased are not inconsistent with the 
medical report which finds a number of 
incised wounds inflicted on the deceas- 
ed. On the findings of fact arrived at 
by the High Court, it is clear. that the 
appellants: shared the common object to 
cause the death of the deceased either 
by participation or by exhortation, 

3. We are, therefore, fully satisfied 
that this is a case where the judgment 
of the trial court was perverse’ end 
manifestly wrong and not a case where 
any other reasonable view could have 
been taken by the trial court. We find 
no force inthis appeal which is ac- 


Appeal dismissed, 
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Y. V. CHANDRACHUD, C. J., 
V, D. TULZAPURKAR AND 
A. P. SEN, JJ. 
Jasodhar Misra, Appellant v. State of 
Bihar and others, Respondents. 
Civil Appeal No, 1713 of 1969, Dj» 
11-1-1979. ; 
(A) Constitution of India, Art, 226 — 
Principles of natural justice — Viola- 
tion of —— Denial of opportunity to show 
cause, f 
When the Commissioner issued the 


show cause notice to the appellant as 


regards the proposed punishment, he 
had by his order of even date informed 
the appellant that the representation 
Should be submitted to the Add: Col- 
lector, that the Addl. Collector would 
forward the representation with hig own 
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comments to the Collector and that the 
Collector in turn will forward the re- 
presentation with his own comments to 
the Commissioner: 


Held that the appellant knew when 
he made his representation to the Com- 
missioner against the proposed- punish- 
ment that the Addl. Collector and the 
Collector will, as directed by the Com- 
missioner, offer their comments on his 
representation, In spite of this, the. 
appellant did not’ ask the Commissioner 
to disclose to him as to what comments 
were made by the Addl. Collector and 
the Collector on his representation. . 
Further the Comments made by the 
Addi, Collector amd the Collector per- 
tained solely to the representation made 
by the appellant as regards the pro- 


_posed punishment and did not refer ‘to 


any new or undisclosed facts which 
were not on the record. The facts on 
which the Commissioner proposed that 
the particular order of punishment be 
passed were taken on the record in the 
presence of the appellant and he was 
afforded full and effective opportunity 
to meet each piece of the evidence 
which was adduced in the Case. In 
view of this position it could not be 
held that there had been any violation 
of the principles of natural justice. 
(Para 8) 
Anno: AIR Comm. Const. of India 
(2nd Edn.), Art. 226, N. 59. : 
(B) Board of Revenue Miscellaneous 
Rules, R, 145 — Scope — Charge that 
Kanungo made improper recommenda- 
tions for settlement of lands — Duty 
of Kanungo. ; 


Rule 145 of the Board’s Miscellane~ 
ous Rules says that ‘Kanmungos are exe- 
cutive revenue officers who are ex- 
pected to pass the greater part of their 
time in the Mofussil on out-door work’. 
A kanungo who forwards his report re- 
garding the abatement of rent and 
settlement of lands with new tenants 
cannot, consistently with the rules, be 
permitted to take a plea that ‘his re- 
sponsibility is only of a ministerial 
kind and that he is merely a forward- 
ing agency. It was the duty of the 
Kanungo to pay visit to the Igcality in 
which the lands were situated and to 
satisfy himself whether the report in 
regard to the settlement of lands was 
made in accordance’ with the rules. 
Where the settlement was made with 
persons who did not belong to the 
village and who were not tenants of 
the lands, he could not say that he 
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acted mechanically on. the report which 
was submitted-to him by his subordi- 
nate officers and that it. was no part 
of his duty ‘to satisfy himself whether 
the report was justified, -(Para 10) 


CHANDRACHUD, C. J.:— The appel- 
-lant was appointed as a Kanungo | in 


1947 and’ was confirmed in that ` post 


in 1947, In June, 1952. while he was 
working in Supaul sub-division he was 
placed under suspension on the basis of 
certain allegations of corruption “made 
against him by one Abdul Aziz. The 
appellant and one Baldeo Prasad who 
was. working as a khas Mahal Tahsildar 
were prosecuted: in special case No. 9 
of 1954 but by his judgment dated 
February 17, 1955, the learned Special 
Judge, Bhagalpur, acquitted them on 
the ground that the charges of corrup- 


- tion were not established on the evi- 
‘dence led in the case, 


2. In September 1956 a departmental 
proceeding was instituted against the 
appeallant under the orders passed by 
the Commissioner of Bhagalpur on three 
different charges. The first charge re- 
lated to the making of certain. inter- 
polations and mutilations of certain en- 
tries in official documents. The second 
charge with which we are principally 
concerned in this appeal reads thus: 


“That you in the capacity of a kan- 
ungo made improper . recommenda- 
tions for -settlement of. Khas Mahal 
Jands of holding Nos, 158,159, 161 and 
163-in favour of Jagdish‘Jha of Balha,. 
‘Abhimanu Jha of Parsa, Raghunandan 
Prasad of Bhimpur and Janardhan Tha- 
kur‘ of Balha, respectively in the Rent 
Roll of 1949-50."  . ? i 


. 3. The Commissioner directed the 
District Magistrate, Saharsa to hold a 
departmental enquiry and submit the 
report. The District Magistrate; how- 
ever, forwarded the papers to the 
Addl. District. Magistrate for holding 
- the departmental enquiry, Several: docu- 
ments were produced and several wit- 
nesses were examined before the Ad- 
ditional District Magistrate who by his 
report dated May, 25, 1961 held ‘that 
the appellant was entitled to benefit of 
doubt in respect of charge No. 1; that 
charge No. 3 was not proved’ but ‘that 
charge No. 2 was fully proved, The 
Addi, District’. Magistrate’ recommended 
that the petitioner may be let off with 
an order of censure since it did not ap- 
pear that his action was mala fide, © 


ALR. 


4. -The Commissioner appears to have 
entertained doubt regarding the regula- 
rity of the departmental enquiry held 
by the District Magistrate since he, on 
his own part, had directed the District 
Magistrate himself to hold the enquiry. 


‘He, therefore, directed the Collector once 


again to take fresh proceedings, When’ 
the appellant was informed of this, he 
gave a statement in writing that he waiv- 
ed his right for a de novo enquiry and 
prayed that a decision should be arriv- 
ed at on the basis of the evidence which 
was already recorded by the Addl, Dis- 


trict Magistrate. 


__5. While forwarding the report of 
the enquiry officer to the Commissioner, ` 


_the Collector disagreed with the Addl. 


District Magistrate and held that all the 
three charges were proved. By an order 
dated November 20, 1961 the Commis- 
sioner held that charges 1 and 2 were 
established and stating that he was 
tentatively of the view that the appel- 
lant should be dismissed from service, 
he issued a notice to. the appellant ask- 
ing him to show cause why he should not 
be dismissed from service. The Commis- 
sioner asked the appellant to submit his 
explanation through the Addl, District 
Magistrate, Saharsa, and intimated to 
him that the. latter would transmit the re- 
presentation of the appellant with his 


‘own comments through the Collector, 


who also would offer his comments on 
the representation, The appellant showed 
cause against the proposed punishment 
whereupon, further comments, were made 
by the Addl. Collector and the Collector 
on the appellant’s representation. The 
Addl. Collector changed his original view 
and by his recommendation dated Feb- 
ruary 8, 1962 stated that all the three 
charges were fully established and that 
the conduct of the petitioner was mala 
fide which would justify the punishment 
of dismissal from service. On March 6, 
1962 the Commissioner passed an order 
dismissing the appellant from service. 


6. The: appellant then filed an appeal 
to the Board of Revenue which was . 
heard. by an Addl. Member: of that’ 
Board. By his judgment dated Septem- 
ber. 12, -1963-the learned Member observ- 
ed that the main charge in the case was | 
charge No. 2 and that the evidence con- 
clusively established that charge, Being 
aggrieved by the order passed by the ; 


Board of Revenue the. appellant filed a“. 


writ petition under Article 226 of the- 
Constitution in the ‘Patna High Court ° 
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which was dismissed by a Division Bench 
by its judgment dated March 25, 1966.* 
The High Court has, however, granted 
a certificate to the appellant under Arti- 
cle 133 (1) (a) of the Constitution to file 
an appeal to this court. f 


7. Paragraph 3 of the High Court's * 


judgment sets out. six questions whick 
were raised by the appellant before the 
High Court. Mr. Ramamurthy appearing 
on behalf of'the appellant has stated 
very fairly that he would not press 
points Nos, 1, 2 and 6 and would restric: 
his contentions to. points 3, 4 and 5 only. 


8. The first of these points wnich was 


. point No. 3 before the High Court is that 
'- the Commissioner’s order of dismissal was 
influenced by the further comments 
which were made by the Addl. Collector 
and the Collector and since these com- 
ments were taken imto consideration by 


the Commissioner behind the back of the ` 


- appellant, opportunity was denied to the 
appellant to meet these comments which 
has resulted in violation of the princi- 
ples of natural justice. It seems to us 

` impossible to accept this contention. 
When the Commissioner issued the show 

` [cause notice to the appellant as regarcs 

«|the proposed punishment, he had by his 
order of even date informed the appel- 

‘lant that the representation should be 
submitted to the Addl. Collector, that 
the Addl, Collector would forward the 
representation with his own comments 
to the Collector and that the Collector 
in turn will ‘forward the representation 

_{with his own comments to the Commis- 
sioner. The appellant thus knew when 

“jhe made his representation to the Com- 
missioner against the proposed punisi- 
ment that the Addl, Collector and the 

_|Collector will, as directed by the Com~ 
missioner, offer their comments on his 
representation. In spite of this, the ap- 
pellant did not ask the Commissioner to 
disclose to him as to what comments 
were made by the Addl. Collector and 
the Collector on his representation. 
Apart from the fact that appellant did 
not ask for any opportunity to meet the 
comments made by the two officers, it 

“lis important to bear in mind that the 
comments made by the Addl, Collector 
and the Collector pertain solely to the 
representation made by the appellant as 
regards the proposed punishment and did 
not refer to any new or undisclosed facts 
which were not on the record, The facts 
lon which the Commissioner proposed 
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that the particular order ‘of punishment 
be passed were taken on the record in 
the presence of the appellant and he was 
afforded full ‘and effective opportunity 
to meet each piece of the evidence which 


‘was adduced in the case. The Commis- 


sioner had already recorded a finding 
that all the charges levelled against the 
appellant were established on the evi-. 
dence led in the case, that he had form- 
ed the opinion that charges 1 and 2 were 
tentatively proved. and that he proposed 
to impose the punishment of dismissal in 
respect of those charges. In view of this 
position we are unable to accept the 
contention of the appellant that: there 
has been any violation of the principles 
of natural justice. . 


9. We would also like to add that 
when the appellant’s appeal was heard 
by the Board of Revenue the entire 
record, including the comments made by 
the Addi. Collector and .the Collector 
was available to the appellant and he 
could have made his contentions which 
he desired in regard thereto. He did not 
make any grievance that he was pre- 
judiced because copies of the documents 
were not supplied to him. 


10. There is equally no substance in 
points 4 and 5 which were argued be- 
fore the High Court, Point No, 5 is to 
the effect that the finding in respect of 
Charge No, 2 was based on no evidence. 
We do not understand this contention 
since there ig clear evidence in the case 
to show that persons’ in whose favour 
lands were settled were not in possession 
thereof at any time as tenants and, in 
fact, those persons did not even belong _ 
to the village. The contention of the ap- 
pellant in the enquiry was that he acted 
mechanically on the report which was 
submitted to him by his subordinate 
officers and that it was no part of hist 
duty to satisfy himself whether the re- 
port was justified, This contention of the 
appellant runs counter to Rule 145 of the 
Board’s Miscellaneous Rules which says|_ 
in so far as is relevant that ‘Kanungos 
are executive revenue officers who are 
expected to pass the greater part. of 
their time in the Muffassil on outdoor 
work’, As observed by the High Court, 
a kanungo who forwards, his report re- 
garding the abatement of rent and settle- 
ment of lands with new tenants cannot, 
consistently with the rules, be permit- 
ted to take a plea that his responsibility 
is only of a ministerial kind and that he 
is merely a forwarding agency. We are 
satisfied that it was the appellant’s duty 
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to pay visit to the ‘locality i in which the 
lands were situated and to. satisfy him- 
self. whether the report in regard to the 
settlement of lands was made in accord- 
ance with the rules. It-is undeniable that 
the settlement was made with persons - 
awho did not belong to the village and- 
who were not tenants of the lands. 


ii. 
murthy is that certain ` valuable’. docu- 
ments which would have enabled the- 
appellant to establish his innocence were 
withheld from him during the enquiry. 
It is true’ that certain documents were 
found missing but the evidence on the.. 
basis of which Charge No. 2, which is 
the principal charge, has been . held to 
have been éstablished is the report’ of 

_ the Sub-Divisional Magistrate, Shri- 
. Tudu, and the evidence of the . Khas 
Mahal Tahsildar whose earlier report 
‘Ext. 2 was on the record of the case. The . 
": two reports were taken on the record in 


the presence of the appellant and he was 


accorded ‘full. opportunity to meet these 
' _reports,` The appellant did not, at- any 
`: Stage, take the plea that he had actually 
‘visited the site.and had satisfied himself 
that the report made by the officers was 
correct (sic), Were he to take any such 
‘plea it might have become relevant that 
certain. important papers were withheld 
from him, The appellant's limited , con- 
tention wás that the primary responsi- 
bility for“. making the recommendation 
was that: of-the Khas Mahal Tahsildar, 
that his own- function was purely of a 
. ministerial nature and that no order “for 
_the settlement. of lands was made inde- 
pendently by him. As we have stated 
== earlier it is impossible, in view of the 
_ rules governing the matter, to accept 
this contention. 


12. For these reasons we confirm the 
judgment of the High, Court and dismiss 
.this appeal. There will be no order as 
to costs, ‘. 

Appeal dismissed. 
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The last contention of Mr, Rama- “ay “Ean, J S: 409° N. 39. 


Penal Cade (45 of 1860), S, 409 — Sen- 
tence — Accused a new and  inexperi- 


A.I. R. 


r 


enced hand made a scapegoat —— Accus- 


ed had already done five months in jail 
to. 


— Sentence of three years reduced 


the period- already served but fine main- `: 


> tained. 
“Anno: AIR: Comm. Penal Code 


(Para 2) 
(2nd l 


"FAZAL ALI, J.i— Ie this Aone by. 


special leave the appellant .has been con- 


_ victed under Section. 409/34 LP.C. We 


have heard .counsel for the appellant 


and have also gone through the judg-- 


ment of the trial court and. the evidence. 


Wë are unable to find any error of’ law ` 


İn- the ‘judgment of the High Court. so 
as - tò; warrant our interference in spe~ 
cial leave, The only point argued by the 
appellant was that the High Court has 
not considered the’effect of the state- 


ment made by the accused under Sec- - 


tion 342, Cr. P. C. We have carefully 
gone through the statement ‘under Sec- 


‘tion 342 and having regard to the facts © 
of this case we are unable to accept the. 


explanation given by the accused re- 


garding the wrong entries made by tht » 


accused in the measurement book.. We 
are also 
made by the. appellant was voluntary. 
and accused has not shown that it was 


.made.under duress or coercion. We arẹ, 


therefore, satisfied that .the case against 
the appellant is proved beyond reason~ 
able doubt. 


satisfied that the confession ` 


2 It was next contended that having e 


regard to the fact that the appellant was 
a new recruit to the 
was inexperienced" and appears to hav’ 


(oie 
| 


department and. 


-been made a scapegoat, a lenient viev:'. 
on the question may ‘be taken. In our. 


opinion this contention is well founded 
and' must: prevail. We understand that 
the accused has already done five months 
in jail, In these circumstances, there- 
fore, we do not think that the ends of. 
justice require that the accused should 
be sent back to jail, While upholding 
the: coriviction, we reduce the. 
of imprisonment from three years to the 
period alréady served and. maintain the 
fine. The-.appellant will be discharged. 
from -the bail bonds if he has paid the 
fine; With this modification the appea’ 
is dismissed, 

. Order accordingly. 
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